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BE  IT  REMEMBERED,  that  <m  the  21st  day  of  Jane,  A.  D.  1824,  in  the  48th 
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District,  have  deposited  in  this  office  the  title  of  a  Book,  the  right  whereof  they  claim  as 
Proprietors,  in  the  words  following,  to  wit : 

A  Digest  of  the  Laws  of  England.  By  the  right  honourable  Sir  John  Comyns,  Knight, 
late  Lord  Chief  Baron  of  bis  Majesty's  Court  of  Exchequer.  The  fifth  edition,  corrected, 
(with  considerable  additions  to  the  text)  and  continued  from  the  original  edition  to  the  pre- 
sent time  ;  to  which  is  added,  a  Digest  of  the  cases  at  Nisi  Prius,  By  Anthony  Hammond, 
Esq.  Of  the  Inner  Temple.  The  first  American  from  the  fifth  London  Edition.  With  the 
addition  of  the  principal  American  decisions.     By  Thomas  Day,  Esq. 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  u  An  Act  for  the 
encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the  au- 
thors and  proprietors  of  such  copies,  during  the  times  therein  mentioned ;"  and  also  to  an 
act,  entitled,  u  An  Act  supplementary  to  an  act,  entitled,  An  Act  for  the  encouragement  of 
learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and  proprie- 
tors of  such  copies  during  the  times  therein  mentioned  ;  and  extending  the  benefits  thereof 
to  the  arts  of  designing,  engraving  and  etching  historical,  and  other  prints." 

JAMES  DILL, 
Clerk  of  the  Southern  District  of  New- York. 


E.  U  G.  Merriam,  Printers, 
Brookfield,  Mass. 


ADVERTISEMENT 


TO    THE 


FIFTH  EDITION. 


Ik  submitting  to  the  Profession,  a  new  Edition  of  The 
Crihf  Barok  Comyns1  Digest,  it  will  be  necessary  to  ex- 
plain the  mode  in  which  it  has  been  prepared. 

In  the  First  Volume,  titles  Abatement  to  Action  inclusive, 

\*a*e  been  subdivided,  with  the  view  of  affording  a  more  easy 

reference  to  the  great  mass  of  additional  matter  which  those 

titles  contain,  and  with  the  view  of  reducing  the  bulk  of  the 

Work,  the  language  of  those  titles  has  been  condensed. 

It  was  the  Editor's  intention  to  have  executed  the  whole  Work 
upon  a  similar  plan;  but  he  found  that  the  time  would  not 
have  been  sufficient. 

Concise  abstracts  of  the  modern  cases,  have  been  substi- 
tuted for  those  of  former  editors,  which  were  of  an  unrea- 
sonable length,  and  were  rather  abridgments  of  the  cases, 
than  epitomes  of  their  essence. 

Many  omissions  in  the  original  text,  of  the  more  ancient 
cases,  have  been  supplied,  and  in  several  divisions  of  the  Work, 
the  additional  matter  has  been  entirely  recast. 

The  Eighth  Volume  is  a  Digest  of  the  modern  cases  in 
Chancery;  and  from  the  pains  which  have  been  bestowed 
in  its  compilation,  it  will,  it  is  believed,  give  general  satisfac- 
tion.— It  would  have  interfered  too  much  with  the  original  to 
have  introduced  this  enormous  mass  into  the  Text  of  Comyns. 

A  Digest  of  JVw  Prius  Cases  has  been  placed  at  the  end  of 
the  Fifth  Volume. 


VI  ADVERTISEMENT. 

An  Addenda  of  cases  decided  since  the  original  titles  were 
printed,  terminates  the  Seventh  Volume. 

The  Editor  has  availed  himself  of  Mr.  Tidd's  Practice  for  the 
Notes  to  titles  Attachment,  Attorney,  Bail,  and  Costs  ;  and  for 
those  on  the  Venue  in  title  Action :  of  Mr.  Archbold's  Practice 
for  the  Notes  to  title  Amendment :  of  Mr.  Caldwell's  Treatise 
on  Awards,  for  the  Notes  to  title  Arbitration :  of  Mr.  Kyd's 
Treatise  on  Corporations,  for  the  Notes  to  the  principal  division 
in  title  Franchises :  of  Mr.  Chetwynd's  Burn,  for  the  Notes  to 
title  Poor :  of  Mr.  Russell's  Treatise  on  Crimes  and  Misdemea- 
nors, for  the  Notes  to  titles  Forgery  and  Justices,  (with  the  ex- 
ception of  Treason) :  and  of  Mr.  Cruise's  Digest  for  the  Notes 
to  various  branches  of  the  law  of  Real  Property. 

The  Notes  to  the  Divisions  of  title  Chancery,  are  those  of  the 
present  Editor ;  the  matter  incorporated  with  the  Text,  belongs 
to  the  Editors  of  the  former  editions. 

In  order  to  distinguish  the  additional  matter  from  the  original, 
it  has,  when  incorporated  with  the  Text,  been  printed  within 
brackets  [  ]  except  in  title  Pleader,  Vol.  VI.  where  it  is  printed 
with  a  smaller  type ;  and  in  Vol.  VIII.  where  the  whole  being 
additional,  it  was  deemed  unnecessary. 


TftMPLI, 

Trinity  Term,  1822. 


imMtAioaL 


THE  Professors  of  the  Law  have  been  long  in  ex- 

Eectation  of  seeing  this  Work.  Many  reasons,  not  necessary  to 
e  mentioned,  have  hitherto  delayed  the  publication  of  it.  It 
now  makes  its  appearance ;  and  its  merit  is  submitted  to  the  con- 
sideration of  the  Public,  whose  candid  and  favourable  accept- 
ance of  it  is  requested,  in  compliment  to  the  able,  learned, 
and  reverend  Author,  and  may  reasonably  be  expected,  as  in 
some  measure  due  to  the  nature  and  excellence  or  the  perfor- 
mance. 

The  whole  of  this  laborious  Work  is  the  result  of  many  years' 

application  of  the  learned  Judge  whose  name  it  bears  ;  a  name 

^\&ch  did  honour  to  the  Law  whilst  he  lived,  and  which  posteri- 

tv  may  well  revere  with  gratitude,  as  from  him  it  will  derive  the 

benefit  of  so  valuable  and  useful  a  Book. 

The  general  Plan  of  this  Digest  is,  that  the  Author  lays 
down  Principles  or  Positions  of  Law,  and  illustrates  them  by 
instances,  which  he  supports  by  authorities;  and  these  are 
branched  out  and  divided  into  consequential  positions,  or  points 
of  doctrine  illustrated  and  supported  in  the  same  manner.  By 
this  means,  each  Head  or  Title  exhibits  a  progressive  Argu- 
ment upon  the  subject,  and  one  paragraph,  (and  in  like  manner 
one  Division  or  Subdivision,  &c.)  follows  another  in  a  natural 
and  successive  order,  till  the  subject  is  exhausted. 

It  is  likewise  so  disposed,  that  even  the  Titles  only  of  these  ■ 
Divisions  and  Subdivisions,  and  of  their  several  branches,  (de- 
scribed and  enumerated  by  letters  and  figures,)  being  select- 
ed from  the  page  or  margin,  do  of  themselves  disclose,  in  or- 
derly succession,  the  several  links  of  the  chain  of  argument  con- 
tained in  the  body  of  the  Work ;  as  may  be  seen,  at  one  view, 
by  having  recourse  to  the  Index,  which  contains  a  transcript  of 
those  divisions,  &c.  so  selected  and  extracted. 

As  the  Author  pursues  each  Head  or  Title  through  its  various 
branches,  it  consequently  follows,  that  he  must  include  many 
Titles  which  happen  to  be  subordinate  to  his  general  head,  (and 
therefore,  with  the  strictest  propriety,  come  in  as  a  division,  or 
subdivision  of  it,)  and  yet,  at  the  same  time,  are  worthy  of  be- 
fog considered  as  general  heads  of  themselves,  and  such  as  a 
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Reader  would,  without  question,  search  for  as  General  Heads 
in  the  Index :  in  which  search  he  will  not  be  disappointed  ;  for 
wherever  that  happens,  he  will  always  find  a  reference  to  the 
head  or  title  in  which  it  is  contained. 

An  instance  or  two  of  this  will  be  sufficient  to  explain  it. 

In  the  very  first  title,  Abatement,  Misnomer,  (which  a  Read- 
er might  expect  to  find  as  a  general  head  under  letter  M,)  is  in* 
troduced  in  a  subdivision,  as  cause  for  a  plea  in  abatement,  in 
(E.  18.,  &c.)  and  (F  17.,  &c.) 

In  like  manner,  Addition,  (which  a  Reader  would  look  for  as 
a  general  head,)  is  to  be  found  as  a  branch  of  the  subdivision 
in  Abatement,  (F.  22.,  &c.) 

To  make  only  one  remark  more  on  this  circumstance : — Let 
it  be  observed,  that  the  Crown  Law,  in  general,  will  be  found 
to  be  contained,  for  the  most  part,  in  the  divisions  and  subdivis- 
ions of  the  titles  Justices  and  Justices  of  Peace. 

The  Author  has  been  exceedingly  clear  and  perspicuous, 
and,  at  the  same  time,  remarkably  concise  and  exact  in  nis  quo- 
tations, and  in  his  references  to  books ;  and  as  there  are  one 
or  two  books  to  which  he  is  particular  in  his  manner  of  refer- 
ring, it  may  not  be  amiss  to  apprise  the  Reader  of  it  here 
though  he  will  find  it  mentioned  in  the  page  of  Explanations. 

Roll's  Abridgment  he  always  cites  thus,  1  RoL  300,  /.  5.  or 
/.  15.  or  /.  25 ;  or  thus,  1  RoL  300.  A.  or  B.  or  C.  referring  to  it, 
not  by  the  placita,  but  by  the  line,  or  the  division. 

Roll's  Reports  are  thus  quoted,  1  RoL  300. — So  that  he  avoids 
the  distinguishing  the  Report  from  the  Abridgment  by  the  de- 
nomination of  the  one  or  tne  other,  and  yet  the  Reader  can  nev- 
er be  at  a  loss  to  know  which  book  he  means :  If  /.  for  line,  or  a 
single  letter  follows  the  number  of  the  page,  it  is  the  Abridg- 
ment ;  if  nothing  follows,  it  is  the  Report. 

So  if  Croke's  Reports : — Cro.  Jac.  is  always  cited  2  Cro.  but 
the  other  two  volumes  are  quoted  Cro.  EL  and  Cro.  Car.  and 
not  1  Cro.  and  3  Cro. — The  reason  of  this  seems  to  be,  that  if 
they  were  cited  1  Cro.  and  3  Cro.  the  Reader  would  be  uncer- 
tain which  was  meant,  for  it  happened  that  Cro.  Car.  was  in  fact 
published  before  Cro.  EL  and  therefore  might  be  called  1  Cro. 
in  point  of  priority,  though  it  is  really  3  Cro.  in  point  of  chronol- 
ogy, and  is  accordingly  in  some  law-books  called  1  Cro.  which 
might  occasion  much  confusion. — If  it  should  be  objected,  that 
the  Author  might  as  well  have  called  the  other  volume  Cro.  Joe* 
and  the  difficiuty  would  have  been  avoided ;  the  answer  is,  that 
he  has  not  done  so ;  and  these  instances  are  only  mentioned  to 
show  his  particular  manner  of  referring,  and  to  observe  his  ex- 
actness in  adhering  uniformly  to  the  same  manner  throughout. 

In  some  places  though  not  many,  he  lays  down  his  law  and 
gives  an  instance,   but  does  not  refer  to  any  authority  in  sup- 
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port  of  it.   Why  that  was  omitted,  cannot  with  any  certainty, 

wow  be.  known :  but  may  it  not  be  looked  upon  as  his  own 

opinion   upon  the  subject,  even  if  there  should  be  no  other 

isthoTity  ?     And  shall  not  the  opinion  of  a  learned  and  able 

man,  presiding  at  the  head  of  one  of  the  chief  courts  of  law  and 

equity  in  the  kingdom,  have  its  proper  weight  ? 

It  must  be  confessed,  this  work  is  not  printed  exactly  in  the 
same  manner,  in  which  it  appears  in  the  manuscript.  Some 
alterations  and  additions  have  been  made  in  it ;  which  the 
Editors  flatter  themselves  will  not,  when  considered,  afford  any 
cause  of  complaint. 

The  first  alteration  is  the  translating  the  whole  work  from 
French  to  English.    What  was  the  Authors  particular  reason 
for  compiling  it  in  French  does  not  appear :  the  fashion  of  the 
time  might  lead  him  to  it  at  first,  when  perhaps  it  was  more 
usual  (before  the  act  of  parliament  for  reducing  the  law  into 
English)  for  gentlemen  of  the  profession  to  write  their  obser- 
vations and  collections,  in  that  language ;  and  this  fell  in  with  his 
favourite  scheme  of  conciseness,  as  the  Law-French  admits  of  a 
great  number  of  abbreviations  and  contractions;  and  besides  that, 
it  saved  time  and  labour  in  copying  or  extracting  from  books, 
vrtncta  was  more  easily  and  readily  done .  by  following  the  Ian- 
guage  and  abbreviations  of  the  books  cited,  which  were  common- 
ly (the   ancient  books  especially)   printed  in  French  than  by 
taking  the  trouble  to  translate  them :  and  having  done  so  with 
many  books,  he  continued  the  same  language  in  extracting  from 
others,  though  they  were  printed  in  English,  that  his  quotations 
from  them  might  appear  uniform,  agreeable  to  another  of  his  fa- 
vourite schemes.    The  acts  of  parliament  are  an  exception  to 
this  uniformity  of  language,  for  these  being  the  law  itself,  and 
not  the  opinions  or  resolutions  of  courts  or  judges,  declaring  or 
explaining  the  law,   he  seems  to  have  paid  a  particular  and 
due  regard  to  them,  by  transcribing  them  in  the  original  lan- 
guage in  which  they  were  printed,  whether  French,  Latin,  or 

Sngjish. 

'fiie  Editors,  however,  for  the  rendering  this  Book  more  ex- 
tensively useful,  have  chosen,  that  it  should  make  its  public  ap- 
pearance in  English  :  by  which  means,  not  only  gentlemen  of 
the  profession,  but  all  other  persons,  may  have  the  benefit  of  it ; 
and,  in  particular,  those  worthy  and  public-spirited  men,  who, 
though  not  bred  to  the  study  of  the  laws,  are  most  honourably 
and  deservedly  intrusted  with  the  care  and  execution  of  a  great 
part  of  them,  and  to  whom  therefore,  the  conveying  some  knowl- 
edge, or  at  least  directing  them  where  to  furnish  themselves  with 
it,  may  not  be  useless. 

Vol.  Lb 
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It  may  by  these  means  also  instruct  all  persons  in  general, 
(who  are  neither  bred  to  the  profession,  or  instrusted  with  the 
execution  of  the  laws,  and  are  nevertheless  bound  to  obey  them,) 
how  to  conduct  themselves,  so  as  not  to  suffer  any  injury  by  the 
breach  of  them,  either  in  themselves  or  others. 

The  translation  of  the  Book  has  been  carefully  compared  with, 
and  corrected  by  the  original,  and  (with  very  great  labour)  has 
also  been  compared  with,  and  corrected  by  the  several  books 
cited :  for,  though  a  most  remarkable  attention  has  been  paid  to 
the  exactness  of  the  quotations  throughout,  yet  the  multiplicity 
of  references,  in  so  voluminous  a  Work,  seems  to  entitle  the  Au- 
thor to  some  excuse,  if  in  a  few,  very  few  instances,  the  quota- 
tion and  the  book  have  not  precisely  agreed ;.  and  wherever  that 
has  been  the  case,  a  liberty  has  been  taken  to  make  this  Work 
submit  to  such  an  alteration  as  has  made  it  correspond  with  the 
book  cited ;  and  in  this  the  Reader  cannot  be  misled,  for  by 
applying  to  the  book  itself,  he  may  see  how  far  that  is  warranted. 
— This  is  the  second  kind  of  alteration. 

Another  circumstance  may  more  properly  be  termed  an  ad- 
dition, than  an  alteration :  tor,  when  recourse  has  been  had  to 
books  cited,  in  order  to  compare  the  quotations  with  them,  it 
has  sometimes  happened,  that  a  case  or  authority  has  been  dis- 
covered, warranting  a  position  or  point  of  law,  mentioned  by  the 
Author,  without  his  having  cited  any  book  to  support  it ;  and 
wherever  this  has  happened,  a  reference  has  been  made  to  the 
case  or  authority  so  discovered. 

A  like  liberty  is,  in  sometimes  adding  references  to  contem- 
porary reporters^  of  the  same  case,  or  consistent  and  concurring 
Authors  elucidating  the  same  point,  which  in  the  course  of  the 
examination  have  been  met  with,  and  were  not  cited  in  the  Ori- 
ginal. 

The  Editors  are  not  aware,  that  any  objection  can  arise  to  the 
Reader,  who  will  in  some  places  find,  references  to  the  volume 
of  Lord  Chief  Baron  Comyns's  Reports,  which,  not  being  print- 
ed till  after  his  death,  could  not  be  referred  to  by  him  in  his 
life-time  by  the  printed  page.  The  freedom  has  certainly  been 
taken  of  adding  some  references  of  this  kind,  and  the  candid 
Reader  willr  it  is  hoped,  think  he  is  not  injured  by  it :  it  has 
furnished  him  with  an  authority,  where  perhaps  even  the  Au- 
thor's manuscript  Report  has  not  been  cited,  but  only  a  case 
mentioned  by  him  by  the  name  and  term,  or  which,  if  cited,  was 
by  the  page  of  his  manuscript,  and  therefore  of  no  use  as  to  the 
printed  Report ;  and  it  also  helps  him  to  an  additional  authority, 
where  the  same  case  has  been  reported  by  others. — The  like 
excuse  may  be  claimed  for  adding  now  and  then,  (as  to  a  con- 
temporary Reporter,  but  not  as  to  any  new  case  or  matter,)  a 
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reference  to  Lord  Raymond's  Reports,  which  were  not  pub- 
fched,  till  after  the  death  of  Lord  Chief  Baron  Comyns. 

A  farther  alteration  is  in  the  disposition  of  the  general  heads 
9r  titles,  which,  though  in  the  original  disposed  in  a  general  al- 
phabetical order,  are  not  so  critically  successive  as  a  Reader 
might  perhaps  expect  to  find  them*  This,  as  it  created  no  con* 
fusion,  (each  head  or  title  being  a  detached  and  separate  subject 
by  itself,)  is  now  changed,  and  the  general  heads  or  titles 
follow  each  other  in  an  exact  and  regular  alphabetical  succes- 
sion. 

To  avoid  confusion  also,  these  general  heads  or  titles  are  pre- 
served by  die  French  names,  as  in  the  original,  and  eacn  of 
them  stands  in  the  alphabetical  station  in  which  the  French  name 
places  it :  but  the  Reader,  when  he  is  looking  in  the  Index  for 
such  a  title  by  its  English  name,  will  always  find  it  there  specifi- 
ed, with  a  reference  to  it  by  its  French  appellation. 

It  may  not  be  amiss  in  this  place  to  say,  that  some  general 
heads  or  titles,  which  happen  to  intervene  in  this  alphabetical 
disposition,  and  which  are  not  treated  as  titles  by  themselves, 
but  in  the  divisions  or  subdivisions  of  other  titles,  (as  has  been 
before  taken  notice  of,)  are  here  inserted,  and  referred  to  the 
title  in  which  they  are  so  taken  in ;  and  this,  in  a  great  many 
instances  not  remarked  in  the  original :  and  to  attain  this  useful 
end,  the  divisions,  subdivisions,  and  branches  throughout  the 
Work  have,  with  extraordinary  pains,  been  as  it  were  dissected, 
to  furnish  such  an  arrangement  with  propriety  and  exactness. — 
This  is  also  an  addition  to  the  Work. 

Another  addition  is  this.— The  divisions,  subdivisions,  and 
their  several  branches,  (which  were  made  and  disposed  by  the 
Author  himself,)  are  now,  for  the  purpose  of  referring  from  one 
part  of  the  Wort  to  another,  denominated  and  described  by  let- 
ters and  figures  in  this  manner : — The  first  division  of  a  general 
head  or  titte  is  marked  with  the  letter  (A.)  the  second  division 
with  the  letter  (B.)  and  so  on,  without  proceeding  to  figures, 
if  it  is  not  subdivided.  When  either  of  these  divisions  has  one 
or  more  subdivisions,  those  are  marked  by  adding  figures  to  the 
letter,  as  (A.  1.)  (A.  2.)  &c.  or  (B.  1.)  (B.  2.)  &c.  When 
again  any  of  these  subdivisions  are  branched  out  into  farther  dis- 
tributions, those  are  described  by  the  continued  progression  of 
the  figures,  and  are  contained  in  the  margin  of  the  nook :  and 
when  a  subdivision  has  run  out  its  whole  length,  the  next  subdi- 
vision is  taken  up  in  the  body  of  the  page,  by  the  reigning  let- 
ter (if  one  may  so  call  it)  of  the  division,  and  the  next  succeeding 
figure  to  that  last  specified  in  the  margin.  The  whole  division 
being  finished,  anew  division  begins  with  a  new  letter,  and 
runs  on  in  the  same  maimer  according  to  the  several  distri- 
butions of  it.     When  the  alphabet  is  exhausted,  it  begins  again 
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with  a  second  rotation  of  it  (2  A.)  (2  B.)  &c.  and  when  it  is  to 
describe  subdivisions,  &c.  the  denominating  figures  are  added, 
as  (2  A.  l.J  (2  A.  2.)  &c.  or  (2  B.  1.)  (2  B.  2.)  &c.  So  the 
next  time  the  alphabet  is  repeated,  it  is  (3  A.)  (3  B.)  and  after- 
wards (4  A.)  (4B.)  &c.  and  so  on,  with  the  denominating  fig- 
ures as  above,  whenever  their  assistance  is  wanted. 

The  Reader  is  now  apprized  of  the  nature  of  this  6rea{ 
Work ;  the  method  in  which  it  is  conducted ;  the  means  where- 
by recourse  may  be  had  to  any  part  of  it ;  and  the  altera- 
tions and  additions  which  have  been  made  in  it,  which  he  ob- 
serves are  only  such  as  tend  to  make  it  of  more  real  use,  and 
such  as  relate  to  its  form  and  appearance  in  print ;  for  as  to  the 
substantial  part,  the  Work  itself,  nothing  is  inserted  or  intro- 
duced there,  but  what  is  of  the  Author's  own  compiling,  (the 
original  of  which  is  all  written  with  his  own  hand,)  except  in  the 
instances  before  mentioned,  of  the  translation,  and  of  the  conform- 
ity to  the  books  cited, 
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OF    THE 


LAWS    OF   ENGLAND. 

=  SSSSSSSSS  I 

[Th*  figures  in  this  work  refer  to  the  original  pages  as  numbered  at  the  bottom*] 

ABATEMENT. 

[THE  term  Abatement  has  four  different  significations  in 
law  ;  the  two  hereafter  given ;  a  third — the  pulling  down  or  removal  of  a 
nuisance,  vide  infra,  Action  on  the  Case  for  a  nuisance  (D  4.) ;  etiam  Old 
Nat*  Br.  45. ;  Westm.  1 .  c.  1 7. ;  and  a  fourth  —  the  entry  of  the  heir  before 
\*t\»ih  agreed  with  the  lord,  Old  Nat.  Br.  91.] 


(A)    ABATEMENT  INTO  LAND. 
(A  1.)  Its  definition. 

(A  2.)  Entry  by  a  younger  son,  whether  considered  as. 

(A  3.)  The  legal  effect  of  such  entry  and  descent  cast 

(A  4.)  Of  the  remedy  in  case  of  abatement 

(A  1.)  Its  definition. 
It  is,  when  on  a  dying  seised,  one  without  right  enters  before  the  heir, 
Co.  Litt.  277.  a;  [Kitch.  173.;  Old  Nat.   Br.  115. ;  or  devisee,  Finch  L. 
J  95.     The  person  abating  is  called  the  abator,  Old.  Nat  Br.  115. ;  and  the 
act  itself  abatamentum,  Co.  Litt  277.] 

(A  2.)  Entry  by  a  younger  sod,  whether  considered  as. 

Yes.  Lit  s.  396,  397. 

(A  3.)  The  legal  eftect  of  such  entry  and  descent  cast 
The  entry  of  the  eldest  son  is  not  tolled,  though  the  land  descend  to  the 
issue  of  the  youngest,  on  his  dying  seised,  Lit  s.  396,  397.     [For  his  entry 
ahflll  be  presumed  to  have  been  to  preserve  the  inheritance  in  the  family, 
Gilb.  Ten.  24. ;  see  Discent  (D).] 

(A  4.)  Of  the  remedy  in  case  of  abatement 
[Vide  3  Black.  Com.  174. ;  et  infra  Assize  (D).] 

(B)   ABATEMENT  OF  WRIT? 

(B   1.)  Its  definition  and  original,  p.  28. 
Vol.  1-  1     ' 


2  ABATEMENT. 

[*](B  2.)  What  pleas  are  in  abatement,  what  in  bar. 

1.  From  their  subject-matter,  p.  29. 

2.  From  their  form.  p.  29. 

(B  3.)  Whether  matter  in  bar  may  be  pleaded  in  abate- 
ment, p.  29. 

(C)  THE  ORDER  OF  PLEAS  IN  ABATEMENT. 

(C  1.)  General  rules,  p.  29. 

(C  2.)  The  order  of  pleas  to  the  writ  p.  30. 

(C  3.)  The  consequences  of  inverting  the  order  of  plead- 
ing, p.  30. 

(D)  PLEA  TO  THE  JURISDICTION. 

(D  L  a.)  Of  certain  general  rules. 

1.  When  and  when  not  requisite  or  allowable,  p.  SO. 

2.  Whether  pleadable  by  attorney,  p.  31. 

3.  Form  of  the  plea.  p.  31. 

4.  Of  the  replication,  p.  31. 

5.  Of  the  demurrer  to  the  plea*  p.  31. 

(D  1;  b.)  Antient  demesne. 

1.  Whether  allowable,  p.  31. 

2.  When  allowable,  p.  SI. 

3.  Defence,  whether  essential  to.  p.  31. 

4.  Motion  for,  when  made.  p.  31. 

5.  Whether  allowable  after  a  special  imparlance,  p.  31. 

6.  Of  filing  the  plea  de  bene  esse.  p.  31. 

7.  Its  form.  p.  32. 

8.  It  must  be  verified  by  affidavit,  p.  32. 

9.  Of  the  replication — its  subject-matter,  p.  32. 
10.  Of  the  replication — it*  form*  p.  52. 

(D  2.)  Within  a  county  palatine. 

1.  When  allowable,  p.  32. 

2.  When  not  allowable,  p.  32. 
8.  Its  form.  p.  52. 

4.  Affidavit  w  verification  of  wfiether  requisite,  p.  32. 

(D  3.)  Within  the  Cinque  Ports, —  Ireland,— or  out  of  the 

Realm. 

1.  When  allowable,  p.  33. 

2.  When  not  allowable,  p.  33. 

(D  4.)  Privilege— and,  first,  as  a  peer. 

1.  When  allowable,  p.  33. 

2.  When  not  allowable,  p.  33. 
8.  Ibrm  of  the  plea.  p.  33. 

4.  The  privilege  is  varied  by  pleading  in  chief,  p.  33. 
[*]5.  Occasional  waiver  of  the  privilege,  whether  a  waiver  as 
to  all  the  world,  p.  33. 

6.  Plea,  how  triable,  p.  33.. 

7.  The  privilege,  whether  available  by  motion,  p.  34. 

(D  5.)  Privilege  as  baron  of  the  cinque  ports,  p.  34. 

(D  6.)  Privilege  as  officer  to  a  court 
1.  Serjeant  at  law.  p.  34. 
L*2]  [*3J 


Plea  to  the  Jurisdiction.  3 

2.  Attorney,  p.  &4. 

3.  AphUizer  of  C.  B.  p.  35. 

4.  A  clerk  in  the  Exchequer,  p.  65. 

5.  ,£  sitting  clerk  in  the  Exchequer,  p.  35. 

6.  A  tally -cutter  and  receiver  in  the  Exchequer.  pm  S5. 

7.  A  debtor,  accountant,  or  officer  in  the  Exchequer,  p.  $5. 

8.  A  neto  officer  in  the  Exchequer,  p.  35. 

9.  Clerk  to  a  prothonotary.  p.  35. 

10.  Warden  of  the  Fleet,  p.  $5. 

11.  A  six-clerk  in  Chancery,  p.  35. 

12.  A  clerk  in  Chancery,  p.  35. 

13.  Servant  to  a  clerk  in  Chancery*  p.  35. 

14.  Whether  allowable  in  suits  qui  tarn.  p.  $5. 

15.  Whether  claimed  by  plea  or  motion. p.  35. 

16.  Form  of  the  plea  — general  rules,  p.  35. 

17.  Form  of  the  plea  —  when  by  an  attorney,  p.  36. 

18.  Affidavit  in  verification  of  the  plea  —  when  requisite,  p. 

36. 

19.  Affidavit  in  verification  of  the  plea —  its  matter  and 

form.  p.  36. 
SO.  Plea  of  privilege  by  an  Exchequer  officer,  how  tried  and 

allowed,  p.  36. 

[(D  6.  a.)  Privilege  as  a  member  of  a  legislative  body. 

1.  When  allowable,  p.  36. 

(D  6.  b.)  Privilege  as  an  officer  of  government  —  military 

officer. 

1.  Whether  allowable,  p.  36. 

(D  6.  c.)  Privilege   as  an  officer  of  government  —  execu- 
tive officer  —  sheriff. 
1.  Whether  allowable,  p.  36.] 

(D  7.)  Privilege  as  a  tinner. 

1.  frhen  allowable,  p.  36. 

2.  When  not  allowable,  p.  36. 

3.  Form  of  the  plea.  p.  36. 

(D  8.)  Privilege  as  a  minter.  p.  36. 

(D  9.)  At  what]- time  it  shall  be  pleaded,  or  conusance  de- 
manded. 

1.  Duration  vftimc  allowed  for.  p.  37. 

2.  Whether  allowable  after  a  general  imparlance,  p.  37. 

3.  Whether  allowable  after  a  diletur  in  the  sheriff  of  Lon- 

don's court,  p.  37. 

4.  Whether  allowable  after  bail  put  in.  p.  37. 

5.  Whether  allowable  after  admission  of  the  jurisdiction,  p. 

37. 

6.  Whether  allowable  after  a  waiver  in  a  suit  by  a  third 

person.  p.S7.  ..,*.. 

[*]7.  Whether  allowable  where  defendant  u  %n  the  fictitious 
custody  of  the  marshal,  p.  37. 
8.  Of  the  claim  of  conusance,  p.  37. 
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(E)  PLEA  TO  THE  PERSON  OF  THE  PLAINTIFF. 

(E  1.)  Villeinage. 

1.  When  allowable,  p.  B7. 

2.  When  not  allowable,  p.  ST. 

3.  Form  of  pleadings  relative  to.  p.  38. 

(E2.)  Outlawry. 

1.  f?nen  allowable,  p.  38. 

2.  When  not  allowable,  p.  38. 

S.  Whether  pleadable  before  exigent  returned  and  outlawry 
recorded,  p.  38. 

4.  Whether  pleadable  after  imparlance,  p.  38. 

5.  Form  of  the  plea.  p.  38. 

6.  Of  Hit  replication  to  the  plea  p.  39. 

7.  Effect  of  a  pardon  or  reversal  after  plea  and  before 

judgment,  p.  39. 

8.  Judgment  on  the  plea.  p.  39. 

(E  3.)  Attainder  and  abjuration. 

1.  When  allowable,  p.  39. 

2.  When  not  allowable,  p.  39. 

(E  4.)  Alien  born. 

1.  When  allowable,  p.  $9. 

2.  When  not  allowable  p.  39. 

3.  When  requisite,  p.  49. 

4.  Form  of  the  plea  of  alien-born.  p.  40. 

5.  Form  of  the  plea  of  alien  enemy,  p.  40. 

6.  Joinder  of  the  plea  of  alien-enemy  with  others,  p.  40. 

f6  a.  Effect  of  the  plea.  p.  40.] 
•  Of  the  replication,  p.  40. 
[8.  Form  of  the  judgment,  p.  40."] 

(E  9.)  Profession. 

1.  When  allowable  at  common  law.  p.  40. 

2.  When  not  allowable  at  common  law.  p.  40. 

3.  Form  of  the  plea.  p.  41 . 

4.  Legal  effect  of  prof ession  pending  suit.  p.  41. 

5.  Common  law,  Jww  changed  by  statute,  p.  41. 

[(E  5.  a.)  Lunacy. 

1.  If  hen  allowable,  p.  41.] 

(E  6.)  Corerture. 

1.  When  allowable. p.  4\. 
SL  When  not  allowable,  p.  41. 
3.  Of  the  replication,  p.  41. 

(E  7.)  Excommunication. — Popish  recusancy  —  and  Juda- 
ism. 

1.  Plea  of  excommunication,  when  allowable  at  common 
law.  p.  41. 

[*]2.  Plea  of  excommunication,  when  not  allowable  at  common 
law.  p.  41. 

3.  Form  of  a  plea  of  excommunication,  p.  42. 

4.  Replication  to  the  plea  of  excommunication,  p.  42. 

5.  Trial  of  the  plea  of  excommunication  p.  42. 

6.  Judgment  on  the  plea  of  excommunication,  p.  42. 
7*  Common  law,  how  changed  by  statute,  p.  42. 
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8.  Plea  of  Popish  recusancy,  when  allowable,  p.  42. 

9.  Form  of  the  plea  of  Popish  recusancy,  p.  43. 

10.  Replication  to  the  plea  of  Popish  recusancy,  p.  43. 

11.  Judaism,  p.  4$. 

(J£  8.)  Another  who  ought  to  join  not  named,— and  first 

parcener, 

1.  When  allowable,  p.  43. 

2.  Form  of  the  plea.  p.  43. 

3.  When  parceners  ought  to  join,  when  not.  p.  43. 

CE  9.)  Another  who  ought  to  join*  not  named,— joint-ten- 
ant. 

1.  When  allowable  or  requisite,  p.  43. 

2.  When  joint-tenants  should  join.  p.  43. 

3.  When  joint-tenants  should  sever,  p.  44. 

4.  When  the  survivor  and  executor  of  the  decerned  joint- 

tenant  should  join,  when  not  p.  44. 

5.  Form  of  the  plea.  p.  44. 

(E  10.)  Another  who  ought  to  join,  not  named,  —  tenant  in 

common. 

1.  When  allowable  or  requisite,  p.  44. 

2.  When  tenants  in  common  should  join.  p.  44. 

3.  When  tenants  in  common  should  sever,  p.  45. 

4.  When  tenants  in  common  may  join  or  sever,  p.  45. 

(B  11.)  Another  who  ought  to  join,  not  named, —  baron 
and  feme.  p.  45, 

(E  12.)  Another  who  ought  to  join,  not  named,— joint  con- 
tractor, and  party  jointly  injured. 

1.  Whether  allowable  in  the  case  of  joint  contractors,  p.  45. 

2.  On  the  joinder  of  contractors  in  general,  p.  45. 

3.  On  joinder  in  cases  of  express  simple  contracts,  p.  48. 

4.  On  joinder  in  cases  of  implied  simple  contracts,  p.  49. 

5.  On  joinder  in  cases  of  contracts  in  law.  p.  49. 

6.  On  joinder  in  cases  of  contracts  under  seal  in  gross. 

p.  50. 

7.  On  joinder  in  cases  of  contracts  under  seal  annexed  to 

land.  p.  52. 
l*]8.  On  joinder  inactions  on  judgments,  p.  53. 

9.  On  joinder  in  actions  or  avowries  for  rent-service,  p.  53. 

10.  On  joinder  in  actions  or  avowries  for  rent-charge,  p.  54. 

11.  On  joinder  in  case  of  the  death  of  one.  p.  54. 

12.  Consequences  of  the  nonjoinder  of  a  co-contractor,  and 

form  of  the  plea  of  non-joinder.  p*54. 

13.  Whether  allowable  in  the  case  of  parties  jointly  injured. 

p.  54. 

14.  On  the  joinder  of  parties  jointly  injured  in  general,  p.  55. 

15.  On  joinder  in  cases  of  common  injuries,  p.  55. 

16.  On  joinder  in  cases  of  injuries  from  neglect  of  public 

duty.  p.  57.  % 

17.  On  joinder  in  cases  of  injuries  from  neglect  of  private 

obligation,  p.  58. 

18.  On  joinder  in  cases  of  injuries  from  breach  of  contract. 

p.  58. 

19.  On  joinder  in  actions  on  remedial  statutes,  p.  58. 
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20.  On  joinder  inactions  on  penal  statutes,  p.  58. 

21.  On  joinder  in  case  of  the  death  of  one.  p.  58. 

22.  Consequences  of  the  non-joinder  of  a  party  injured  $  and 

form  of  the  plea  of  non-joinder,  p.  58. 

(E  13.)  Another  who  ought  to  join,  not  named,  —  execu- 
tors.  „ 

1.  Whether  allowable,  p.  59. 

2.  When  executors  must  join.  p.  59. 

3.  IPAe/i  a  joint-executor  may  sue  alone,  p.  59. 

4.  On  joinder  in  case  of  the  death  of  one.  p.  59. 

5.  Consequences,  andformofthe  plea,  of  non-joinder,  p.  59. 

» 

(E  14.)  Another  who  ought  to  join,  not  named, — adminis- 
trators, p.  60. 

(E  15.)  Several  joined  when  one  only  ought  to  sue. 

1 .  Whether  allowable  — •  u)hai  is  a  misjoinder  —  and  form  of 

the  plea.  p.  60. 
2   Consequences  of  misjoinder,  p.  60. 

(E  16.)  No  such  person  in  rerum  natur&. 

1.  Whether  allowable,  p.  60. 

2.  Form  of  the  plea.  p.  61. 

(E  17.)  Death  or  bankruptcy  of  the  plaintiff. 

1.  Death  or  bankruptcy  before  suit  commenced,  p.  61. 

2.  Death  or  bankruptcy  pedente  lite.  p.  61. 

(E  18.)  Misnomer  of  the  plaintiff  or  a  third  person ;  and 
first,  as  well  of  misnomer  in  general,  as,  with  re- 
spect to  the  plaintiff,  misnomer  of  his  name  of 

baptism. 
[*]1.  Whether  allowable,  p.  61. 

2.  What  is  or  is  not  a  misnomer,  p.  61. 

3.  By  what  name  a  party  shall  sue.  p.  61. 

4.  Form  of  the  plea  of  misnomer,  p.  62. 
[4  a.  Of  the  replication,  p.  62/J 

5.  Consequences  of  misnomer,  p.  62. 

(E  19.)  Misnomer  of  the  plaintiff  or  third  person,  —  in  sur- 
name. 

1.  Whether  allowable,  p.  62. 

2.  What  is  or  is  not  a  misnomer,  p.  62. 

3.  By  what  name  a  party  shall  sue.  p.  62. 

4.  Form  of  the  plea  of  misnomer,  p.  63. 

5.  Consequences  of  misnomer,  p.  63. 

(E  20.)  Misnomer  of  the  plaintiff,— -in  name  of  dignity. 

1.  Whether  allowable,  p.  63. 

2.  When  the  name  of  dignity  shall  be  given  or  not,  and  what 

is  or  is  not  such.  p.  63. 

(E  21.)  Misnomer  of  the  plaintiff,  —  in  name  of  office. 

1.  Whether  allowable,  p.  63. 

2.  When  the  name  of  office  shall  be  given,  p.  63. 

3.  When  the  name  of  office  need  not  be  given,  p.  64. 

4.  How  the  name  shaube  given,  p.  64. 
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(£  22.)  Misnomer  of  the  plaintiff,  —  in  other  addition  to 

his  name. 

1.  False  addition  of  place,  p.  64. 

2.  False  addition  of  office,  p.  64. 

3.  False  addition  of  mystery  or  degree,  p.  65. 

4.  Imperfect  addition,  p.  65. 

(E  23.)  Diversity  of  names,  p.  65. 
(F)  PLEA  TO  THE  PERSON  OF  THE  DEFENDANT. 

(F   1.)  Profession. 

1 .  When  allowable  at  common  law.  p.  65. 

2.  When  not  allowable  at  common  law.  p»  65. 

3.  Form  of  the  plea.  p.  65. 

4.  Common  law,  how  changed  by  statute,  p.  65. 

(F  2.}  Coverture  and  denial  thereof. 

1.  Whether  allowable,  p.  65. 

3.  When  the  husband  must  be  joined,  p.  66. 

3.  When  the  wife  may  be  sued  alone,  p.  66. 

4.  Consequences  of  non-joinder,  p.  66. 

5.  Whether  pleadable  after  imparlance,  p.  66. 

6.  Form  of  the  plea  of  coverture,  p.  66. 

£*]7'.  Fbrm  of  the  plea  in  denial  of  coverture,  v.  67. 
a.  Replication  to  the  plea  of  coverture,  p.  67. 

(P  3.)  Villeinage. 

1.  Whether  and  when  allowable,  p.  67. 

2.  When  not  allowable,  p.  67. 

3.  Confession  of  pending  suit,  its  effect  at  common  law* 

p.  67. 

4.  Common  law,  how  changed  by  statute,  p.  67. 

(F  4.)  Another  who  ought  to  be  joined,  not  named,  —  and 

first  parcener. 

1.  When  allowable,  p.  67. 

2.  When  not  allowable,  p.  68. 

(F    5.)  Another  who  ought  to  be  joined,  not  named,  — 

joint  tenant. 

1 .  Whether  allowable,  p.  68. 

2.  When  joint-tenants  should  be  joined,  p.  68. 

3.  When  joint-tenants  shoidd  be  severed,  p.  68. 

4.  Fbrm  of  the  plea.  p.  68. 

5.  Legal  effect  oftht  plea  at  common  law.  p.  69. 

6.  Legal  effect  of  the  plea  since  stat.  34  Bdw.  1.  p.  69. 

7.  Ofthe  replication,  p.  69. 

8.  Of  the  judgment  on  the  plea*  p.  70. 

9.  Wliat  actions  one  joint-tenant  may  have  against  the 

other,  p.  70. 

(F  6)  Another  who  ought  to  be  joined,  not  named, —  ten- 
ant in  common. 

1.  Whether  allowable,  p.  70. 

2.  When  tenants  in  common  should  be  joined,  p.  70. 

3.  When  tenants  in  common  should  be  severed,  p.  70. 

4.  Form  of  the  plea.  p.  71. 
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5.  What  actions  one  tenant  in  common  mmy  hate  again* 

the  other,  p.  71. 

6.  The  consequences  of  one  tenant  in  common  improperly 

suing  his  companion,  p.  71. 

(F  7.)  Another  who  ought  to  be  joined,  not  named,— ba- 
ron and  feme. 

1.  Whether  allowable,  p.  71. 

2.  When  the  feme  should  be  joined,  p.  71. 

3.  When  the  wife  may  be  sued  alone,  p.  79* 

4.  Consequences  of  the  non-joinder  of  the  wife.  p.  72. 

(F  8.  a.)  Another  who  ought  to  be  joined,  not  named,  — 

joint-contractor  and  party  jointly  injured. 

1.  Whether  allowable  in  the  case  of  joint-contractors,  p.  72. 

2.  On  the  joinder  of  contractors  in  general,  p.  72. 
Q*]3.  On  joinder  in  cases  of  express  simple  contracts,  p.  72. 

4.  On  joinder  in  cases  of  implied  simple  contracts,  p.  74. 

5.  On  joinder  in  cases  of  contracts  in  law.  p.  74. 

6.  On  joinder  in  cases  of  contracts  under  seal  in  gross,  p.  74. 

7.  On  joinder  in  cases  of  contracts  under  seal  annexed  to 

land.  p.  74. 

8.  On  joinder  in  actions  on  judgments,  p.  74. 

9.  On  joinder  inactions  or  avowries  for  rent-service,  p.  75. 

10.  On  joinder  in  actions  or  avowries  for  rent-charge,  p.  75. 

1 1.  On  joinder  in  case  of  the  death  of  one.  p.  75. 

12.  Consequences  of  the  nonjoinder  of  a  co-contractor,  and 
form  of  the  plea  of  non-joinder. p.  75. 

13.  Whether  allowable  in  the  case  of  joint  wrong-doers,  p.  76. 

14.  On  the  joinder  of  joint  wrong-doers  in  general,  p.  76. 

15.  On  joinder  in  cases  of  common  injuries,  p.  76. 

16.  On  joinder  in  cases  of  injuries  from  neglect  oj  public  du- 

ty, p.  77. 

17.  On  joinder  in  cases  of  injuries  from  neglect  of  private  ob- 

ligation, p.  77.  • 
IS.  On  joinder  in  cases  of  injuries  from  breach  of  contract,  p. 

77. 

19.  On  joinder  in  actions  on  remedial  statutes,  p.  78. 

20.  On  joinder  in  actions  on  penal  statutes,  p.  78. 

21.  On  joinder  in  an  audita  querela,  p.  79. 

22.  On  joinder  in  case  of  the  death  of  one.  p.  79. 

23.  Consequences  of  the  nonjoinder  of  a  joint  wrong-doer.  p+ 

79. 

(F  8.  b.)  Several  joined,  when  one  only  ought  to  be  sued.  p. 

79. 
(F  9.)  Another  who  ought  to  be  joined,  not  named,  —  heir. 

1 .  Whether,  allowablcp.  80. 

2.  When  several  heirs  should  be  joined,  p.  80. 

3.  When  several  heirs  should  be  severed,  p.  80. 

4.  Whether  the  heir  and  executor  should  be  joined,  p.  80. 

(F  10.)  Another  who  ought  to  be  joined,  not  named,  —  ex- 
ecutor or  administrator. 

1.  Whether  allowable,  p.  80. 

2.  When  several  executors  or  administrators  may  or  must 

be  joined,  p.  81. 
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3.  When  several  executors  or  administrator*  should  be  teth 

ered.p.  81. 
£*34.  On  joinder  in  ease  of  the  death  of  one.  p.  61. 

$.  On  the  joinder  of  an  executor  or  administrator  by  right* 
and  one  de  son  tort. p.  SI. 

6.  On  the  joinder  of  the  heir  or  terre-tenants  with  the  exetU* 

tor.  p.  81. 

7.  On  the  joinder  of  several  ordinaries  on  several  grants  of 

administration,  p.  81. 

8.  Form  of  the  plea.  p.  81, 

9.  Of  the  replication,  p.  81. 

10.  Consequences  of  the  non-joinder  of  a  co-executor*  p.  %U 

(F   11-)  The  king's  protection* 

1.  Whether  allowable,  p.  %&. 

2.  When  allowable,  p.  82. 

8.  When  not  allowable,  p.  8-2* 

4.  Reason  and  form  of  the  protection,  p.  82* 

5.  2fy  whom  allowed  or  disallowed,  p.  82* 

(P  14.)  Several  tenancy. 

1.  Whether  allowable,  p,  82. 

2.  When  allowable,  p.  *3. 

S.  fFAih  no/  allowable,  p.  83* 

4.  Season  of  the  plea*  p.  83. 

5.  •£/  wAa/  time  pleadable,  p.  83* 

6.  Form  oj  the  plea.  p.  %S. 

7.  Of  the  replication,  p.  83. 

8.  Of  the  judgment  on  the  plea*  p.  84* 

(F   1 3.)  Entire  tenancy* 

1.  Wien  allowable,  p.  84. 

2.  JFAen  no/  allowable,  p.  84* 

3.  Form  of  the  plea.  p.  84* 

4.  Of  the  replication,  p  84. 

5.  Proceedings  and  judgment  thereon,  p.  §4. 

(F   14.)  Non-tenure  and  no  such  person  in  re  rum  naturfe 

1.  When  allowable,  p.  65. 

2.  JPAen  no/  allowable,  p.  85. 
S.  Whether  requisite,  p.  85* 

4.  /brm  of  the  plea.  p.  85, 

5.  Qf/A«  replication,  p.  86. 

6.  Of  the  judgment  on  the  plea.  p.  &6. 

7.  J\o  such  person  in  rerum  natura.  p.  8& 

(F   15.)  Disclaimer. 

1.  JFAen  allowable,  p.  86. 

2.  JFAen  no/  allowable,  p.  86* 
.    3.  Qf  *Ae  replication,  p.  86. 

4.  Of  the  proceedings  and  judgment  on  the  jAesLp.  87* 

5.  Z%*  /eg-o/  e^ecf  o/  disstaimer  by  joint-tenants,  p.  87. 

1  [*](F   16.)—  su  Demandant  himself  seised,  —  b.  bankruptcy 

in  defendant. 

1.  When  allowable,  p.  87* 

2.  When  not  allowable,  ».  87* 

Vol.  L  S  1*10]  [*nj 
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S.  a.  Form  of the  plea.  p.  87. 

4.  b.  Bankruptcy  in  defendant,  p.  87. 

(F  17.)  Misnomer  of  the  defendant  or  a  third  person, 

and  first,  as  well  in  general,  as,  with  respect  to 
the  defendant,  in  name  of  baptism. 

1.  Whether  allowable*  p.  88. 
%.  What  is  or  is  not  a  misnomer,  p.  88. 

5.  By  what  name  a  party  shall  be  sued.  p.  88. 

4.  Form  of  the  plea  of  misnomer,  p.  88. 

5.  Of  the  replication,  p.  89. 

6.  Judgment  on  the  plea.  p.  89. 

7.  Consequences  of  misnomer,  p.  89. 

(F  18.)  Misnomer — in  surname. 

1 .  Whether  allowable,  p.  89. 

2.  What  is  or  is  not  a  misnomer,  p.  89. 

3.  By  what  name  a  party  shall  be  sued.  p.  90. 

4.  Form  of  the  plea  of  misnomer,  p.  90. 

5.  Oftlvc  replication,  p.  90. 

(F  19.)  Misnomer-— in  name  of  dignity. 

1.  Whether  allowable,  p.  90. 

2.  What  are  names  of  dignity,  p.  90. 

3.  What  are  not  names  of  dignity,  or,  being  such,  need  not 

be  given,  p.  90. 

4.  Which  of  two  names  of  dignity  shall  be  preferred,  p.  91. 

5.  What  \s  or  is  not  a  misnomer  of,  or  in  respect  to,  the 

name  of  dignity,  p.  91. 

6.  Form  of  the  plea  of  misnomer,  p.  91. 

7.  Whether  amendable,  p.  91. 

8.  d  reference,  p.  91. 

(F  20.)  Misnomer— in  name  of  office. 

1 .  When  a  person  shall  be  named  by  his  name  of  office,  p.  91 . 
; .  £.  When  a  person  need  not  be  named  by  his  name  of  office. 

p.  92. 

3.  How  the  name  of  office  shall  be  given,  p.  92. 

4.  What  is  of  is  not  a  misnomer,  p.  92. 

5.  Form  of  the  plea.  p.  92. 
[6.  Of  the  Replication,  p.  92.] 

(F  21.)  Misnomer — diversity  of  names. 

1.  When  allowable,  p.  93. 

2.  When  not  allowable,  p.  93. 

3.  What  is  or  in  not  a  sufficient  distinction,  p.  93. 

4.  Whether  amendable,  p.  93. 
[*]5.  Of  the  replication,  p.  93. 

6.  Of  the  judgment,  p.  93. 

(F  22.)  Misnomer,— addition  to  the  name, — by  the  com- 
mon law. 

1.  When  allowable,  p.  94* 

2.  When  not  allowable,  p.  94. 

3.  By  what  addition  a  party  shall  be  sued.  p.  94. 

4.  Form  of  the  plea.  p.  94. 

[•in 
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5.  Of  the  replication,  p.  94. 

6.  How  aided*  p.  95. 

(F  23.)  Misnomer,  —  addition  to  the  name, —  by  st.  1  Hen. 

5.  c.  5.  —  when  necessary,  p.  95. 

(P    24.)    Misnomer, —  addition  to  the  name, -—by  st.  1. 

Hen.  5.  c.  5.  —  when  not  necessary,  p.  95. 

(F  25.)  Misnomer,  —  addition  to  the  name, — what   addi- 
tion is  good,  —  of  place. 

1.  Of  what  place  a  man  shall  be  named,  p.  §6. 

2.  With  what  certainty  the  place  shall  be  described,  p.  96. 

3.  Manner  of  averring  the  addition  of  place,  p.  96* 

4.  Plea  objecting  to  the  addition  of  place—  matter  of  p.  9f, 

5.  Plea  objecting  to  the  addition  of  place  —*form  of.  p.  97. 

6.  Of  the  replication,  p.  97, 

(F  26.)  Misnomer, —  addition  to  the  name, —  of  estate,  de- 
gree, or  mystery. 

1.  What  additions  of  estate,  degree,  and  mystery,  are  good* 

p.  97. 

2.  What  additions  of  estate,  degree,  and  mystery,  are  not 

good.  p.  98. 

3.  Which  of  two  additions  of  estate,  degree,  or  mystery,  shall 

be  preferred,  p.  98. 

4.  Manner  of  averring  the  addition  of  estate,  degree,  or 

.  mystery v  p.  98, 

5.  Form  of  the  plea  objecting  to  the  addition  of  estate,  degree, 

or  mystery,  p.  98. 

6.  Of  the  replication,  p.'  99. 

(F    27).  Outlawry  and  attainder,  p.  99. 

(G)  PLEA  TO  THE  COUNT, 

(G  1.)  For  insufficiency  in  it, -^- and  first,  as  well  in  general, 

as  a  bad  demand  ;  with  the  judgment  on  the 
plea.  p.  99. 

'     (G  2.)  For  insufficiency  in  it, — bis  petitum. 

1.  Whether  allowable,  and  what  is  bis  petitum.  p.  99. 

2.  In  what  actions  allowable,  p.  100. 
TM3.  In  what  actions  not  allowable. p.  100. 

4.  Form  of  the  plea.  p.  100. 

(G  3.)  P°r  insufficiency  in  it,  —  demand  mistaken,  p.  100. 

(G  4.)  For  insufficiency  in  it,  —  distinct  causes  oftction.  p. 

100. 

(G  5.)  For  insufficiency  in  it,  -—  cause  of  another  action  ap- 
pearing, p.  100. 

(Q  6.)  For  insufficiency  in  it,  — no  cause  of  action  incur- 
red, p.  100. 
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(G  7.)  For  insufficiency  in  if,  —  default  of  legal  form. 

1.  When  allowable. p.  \0\. 

£•  Judgment  on  the  plea,  p.  101. 

(G  8«)  For  variance  between  the  count  and  the  writ. 

J,  Whether  allowable,  p.  \01. 

£•  What  variance  is  or  is  not  material —  and,  first ',  vari* 
ance  in  the  names  of  parties.  p.  101. 

3.  What  variance  is  or  is  not  material  —  in  llie  number  of  - 

parties,  p.  101. 

4.  What  variance  is  or  is  not  material  — from  the  writ  be- 

ing  joint,  the  declaration  several,  p.  101. 

5.  What  variance  is  or  is  not  material  —  in  the  form  of  ac- 

tion, p.  101, 

6.  What  variance  is  or  is  not  material  —  in  the  title,  right, 

or  character  charging  or  charged,  p.  101. 

7.  What  variance  is  or  is  not  material  —  in  the  cause  of  ac- 

tion, p.  102. 

8.  What  variance  is  or  is  not  material—  in  the  quantity  de- 

manded, p.  102. 

0.  What  variance  is  or  is  not  material  —  in  the  place,  p.  103. 

10.  What  variance  is  or  is  not  material  —  in  the  conclusion 

of  the  count,  p.  103. 

11.  What  variance  is  or  is  not  material*—  in  a  new  assign- 

ment, p.  103. 

[(G  9.)  For  variance  between  the  count  and  the  evidence. 

p.  103.] 

(H)  PLEA  TO  THE  WIUTf 

(H  1.)  For  an  apparent  fault  in  it,  —  and  first,  rasure  or  in- 
terlineation. 

1.  Ofpreliminary  oyer.  p.  103. 

2.  Whether  allowable,  p.  1 03. 

3.  Whether  requisite,  p.  104. 

(H  2.)  For  an  apparent  fault  in  it,  —  false  Latin. 

f.  When  false  Latin  abated  a  proceeding  at  common  law* 

p.  104. 

g.  When  false  Latin  did  not  abate  a  proceeding  at  common 

law.  p.  104. 
3.  Consequences  of  false  Latin,  p.  105, 

[*](H  3.)  For  an  apparent  fault  in  it, —  omission  of  words. 

1.  Wlud  omissions  arc  material,  p.  105. 
S.  What  omissions  are  immaterial,  p.  105. 

(H  4.)  For  an  apparent  fault  in  it/ —  material  addition, 

1.  What  additions  are  material,  p.  106. 

2.  What  additions  are  immaterial,  p.  106. 

(H  6.)  For  an  apparent  fault  in  it,— want  of  certainty. 

1.  What  generality  in  a  writ  vitiates,  p.  107. 

%  What  generality  in  a  writ  does  not  vitiate,  p.  107. 
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5.  What  degree  of  certainty,  where  certainty  is  requisite, 

suffices,  p.  107. 

(H  6.)  For  an  apparent  fault  in  it, — repugnancy. 

1.  What  repugnancy  in  a  writ  vitiates,  p.  108. 

2.  What  repugnancy  in  a  writ  does  not  vitiate,  p.  108.    . 

(11  7.)  For  an  apparent  fault  in  it,— variance  between  the 

writ  and  record. 

1.  What  variance  from  the  record  vitiates,  p.  108. 

2.  What  variance  from  the  record  does  not  vitiate,  p.  109. 

3.  What  is  an  agreement  with  the  record,  where  itself  va- 

ries, or  was  abridged,  p.  109. 

(  H  8.)  For  an  apparent  fault  in  it, — variance   between 

the  writ  and  another  writ.  p.  109. 

(H  9.)  For  an  apparent  fault  in  it,— variance  between  the 

writ  and  specialty. 

1.  What  variance  from  the  specialty  vitiates. p.  109. 
£.  What  variance  from  the  specialty  does  not    vitiate,  p. 
110. 

(H  lO.)  For  an  apparent  fault  in  it,— variance  between  the 

wi  it  and  a   testament,  &c. 

1.  What  variance  from  the  testament,  <$*e.  vitiates,  p.  110. 

2.  What  variance  from  the  testament,  fyc.  does  not  vitiate. 

p.  1 10. 

3.  Of  the  case  where  the  specialty  and  testament,  $°c.  vary. 

p.  M0 

4.  Of  the  case  where  the  plaint  or  writ  is  his  own  right,  the 

count  as  administrator,  p.  1 10. 

(H  11.)  For  an  apparent  fault  in  it, — transposition  of  words. 

p.  110. 

(H  12.)  For  an  apparent  fault  in  it, — defect  of  the  writ  in 

the  statement  of  title. 

1.  When  a  title  shall  be  stated,  and  what  statement  is 
sufficient.  p.\\\. 
£*]2.  When  a  title  need  not  be  stated,  p.  111. 
3.  Of  rejecting  a  superfluous  statement,  p.  111. 

(H   13.)  For  an  apparent  fault  in  it, —  want  of  venue. 

1.  What  omissions  vitiate,  p.  HI. 

2.  Whether  aided  by  necessary  implication,  p.  111. 

(H   14.)  For  an  apparent  fault  in  it,  —  want  of  or  defect  in^ 

the  teste. 

1.  Want  of  a  teste,  whether  vitiates,  p.  112. 

2.  Defect  in  the  teste,  what,  and  whether  vitiates,  p.  112. 

3.  Defect  in  the  date,  whether  vitiates,  p.  112. 

4.  On  what  day  a  writ  may  or  may  not  be  tested,  p.  112. 

5.  Of  the  duration  of  time  between  the  teste  and  return  of 

an  original  writ,  p,  112. 
&  Defect  whether  amendably,  p.  112. 
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(H  15.)  For  an  apparent  fault  in  it, — bad  return. 

1.  When  a  writ  shall  be  made  returnable,  p.  112, 

2.  jfow  /fa  return  to  a  writ  shall  be  made.  p.  113. 

3.  Whether  the  emission  to  return  an  original  vitiate*. 

p.  113. 

4.  Whether  a  defect  in  the  return  is  amendable,  p.  113. 

(H  16.)  For  an  apparent  fault  in  it, — lastly,  bad  conclusion. 

p.  113. 

(H  17.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in   the  writ,  —  and  first,  that  the  land 
lies  in  another  county. 

1.  Whether  abateable  at  common  law.  p.  1 13. 

2.  Statutable  provisions  on  this  subject,  p.  1 13. 

3.  Where  an  action  shall  be  brought,  p.  114.  ' 

(H  18.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ,  —  no  such  vill.  p.  114. 

(H  19.)  For  matter  dehors,  that  shows  a  falsity  or  other 

defect  in  the  writ,  —  two  Dales,  and  none  with- 
out  an  addition. 

1.  When  allowable,  p.  114. 

2.  When  not  allowable,  p.  114. 

3.  Of  the  replication,  p.  114. 

(H  20.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ,  —  nothing  in  one  vill. 

1.  When  allowable,  p.  114. 

2.  When  not  allowable,  p.  115. 

3.  Judgment  on  the  plea.  p.  115. 

[*](H  21.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ,— the  whole  or  part  in  a  vill 
not  named. 

1.  When  allowable,  p.  115. 

2.  When  not  allowable,  p.  115. 

(H  22.)  For  matter  dehors,  that  shows  a  falsity,  or  ether 

defect  in  the  writ,  —  misnemer  of  a  vill. 

1.  When  allowable,  p.  115. 

2.  Of  the  replication,  p.  115. 

(H  23.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ,—-  Misnomer  of  a  church,  or 
the  place  in  replevin. 

1.  In  ordinary  cases,  p.  115. 

2.  In  the  case  of  the  union  of  two  churches,  p.  116. 

3.  The  place  in  replevin,  p.  116. 

(H  24.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ,  —  another   action  for  the 
same  cause. 
[*16] 
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r.  When  allowable  or  requisite  in  civil  suits  generally, 
p.  116. 

2.  When  allowable  in  quare  impedit,  where  the  disturbances 

are  different,  p.  116. 

3.  When  allowable  where  the  parties  are  different,  p.  117. 

4.  If  hen  allowable  where  the  suits  are  in  different  superior 

courts,  p.  117. 

5.  When  allowable  in  informations,  appeals,  or  indictments. 

p.  117. 

6.  When  allowable  where  the  suits  are  cotemporary.  p.  117* 

7.  When  not  allowable  in  civil  suits  generally,  p.  117. 

8.  When  not  allowable  where  the  parties  are  different* 

p.  117. 

9.  When  not  allowable  where  the  other  suit  is  in  an  inferior 

court,  p.  118. 

10.  When  not  allowable  from  the  suits  being  of  different  na- 
tures, p.  118. 

71*  When  not  allowable  from  the  suits  being  in  different  de- 
grees, p.  118. 

12.  When  not  allowable  from  the^  suit  being  the  king's. 

p.  118. 

13.  That  the  pendency  of  a  writ  of  error  is  no  plea.  p.  118. 

14.  Form  of  the  plea.  p.  118. 
[15.  Of  the  replication,  p.  118.] 

(H.  25.)  For  matter  dehors,  that  shows  a  falsity,  or  oth- 
er defect  in  the  writ, — mistake  of  the  title, — 
a  darrein  seisin. 

[*]i.  When  allowable,  p.  118. 

2.  When  not  allowable,  p.  1 19. 

3.  Form  and  effect  of  the  plea.  p.  119. 

(H  586.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ,— mistake  of  the  title, — a  dar- 
rein presentment  and  plenarty. 

1.  When  allowable  at  common  law.  p.  1 19. 

2.  When  not  allowable  at  common  law.  p.  119. 

3.  When  allowable  or  not  by  statute,  p,  119. 

4.  Form  of  the  plea  of  darrein  presentment,  p.  119. 

5.  Form  of  the  plea  of  plenarty.  p.  120. 

6.  When  usurpation  puts  the  rightful  patron  out  of  posses- 

sion, p.  120. 

(H   27.)  For  matter  dehors,  that  show3  a  falsity,  or  other 

defect  in  the   writ,— -mistake  of  the  title, — the 
descent. 

1.  What  omission,  defect,  or  generality  in  stating  the  de- 

scent vitiates,  p.  1 20. 

2.  What  omission,  defect,  or  generality  in  stating  the  de- 

scent does  not  vitiate,  p.  120. 

(H  28.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ, — mistake  of  the  title,— the 
demise. 

[•17] 
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1 .  What  omission,  defect,  or  generality  in  stating  the  demise, 

vitiates,  p.  121. 

2.  What  omission,  defect,  or  generality  in  stating  the  de- 

mise, does  not  vitiate*  p.  121. 

(H  29.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ,  —  mistake  of  the  title,  —  the 
estate. 

1.  When  allowable,  p.  121. 

9.  Form  of  the  plea,  that  he  is  in  by  devise,  not  by  descent, 
p.  K2. 

(H  30.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ,  —  mistake  of  the  title,  — the 
entry,  p.  122. 

(H  31.)  For  matter  dehors,  that  shows  a  falsity,  or  other 

defect  in  the  writ,  —  mistake  of  the  title, —  the 
property,  —  omission  of  preliminaries,  —  and 
.premature  suit. 

1.  When  allowable  in  replevin*  p.  122. 

2.  If  hat  property  is  sufficient  to  maintain  replevin,  p.  1 26. 

3.  Whether  allowable  in  trespass,  p.  123. 

4.  Omission  of  preliminaries,  p.  123. 

5.  Premature  suit.  p.  123. 

[*](H  32.)  For  matters  ex  post  facto, — death  of  the  demand- 
ant or  plaintiff. 

1.  When  the  suit  is  abated  by  the  common  law.  p.  123. 

2.  When  the  suit  is  not  abated  by  the  common  taw.  p.  123; 

3.  Of  the  statutable  provisions  on  this  subject  p.  124. 

4.  form  of  the  plea.  p.  125. 

5.  Form  of  entering  judgment  under  the  statute*— 17  Car* 

2.  c.  8.  p.  125. 

(H  33.)  For  matters  ex  post  facto, — death  of  one  of  the  de- 
mandants or  plaintiflfs. 

1.  When  (he  suit  is  abated  by  the  common  law.  p.  125. 

2.  When  the  suit  is  not  abated  by  the  common  taw.  p.  126. 

3.  Of  the  statutable  provisions  on  this  subject,  p.  126. 

4.  Form  of  the  plea.  p.  126. 

(H  34.)  For  matters  ex  post  facto,— death  of  the  tenant  or 

defendant. 

1.  When  the  suit  is  abated  by  the  common  law.  p.  127. 

2.  If  hen  the  suit  is  not  abated  by  the  common  law.  p.  127* 

3.  Of  the  statutable  provisions  on  this  subject,  p.  127. 

(H  35.)  Formatters  ex  post  facto,  —  death  of  one  of  the 

tenants  or  defendants. 

1.  When  the  suit  is  abated  by  the  common  law.  p.  127. 

2.  When  the  suit  is  not  abated  by  the  common  law.  p.  12& 

3.  Of  the  statutable  provisions  on  this  subject*  p.  128. 

[•18] 
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(H  36.)  For  matters  ex  post  facto,*— death  of  a  stranger. 

1.  When  it  abates  the  writ.  p.  129. 

2.  When  it  does  not  abate  the  writ.  p.  129. 

( H   37.)  For  matters  ex  post  facto,  —  death  of  the  vouchee, 

&c.  p.   129. 

(H   38-.}TTor  matters  ex  post  facto, —  death  of  the  king. 

1.  When  it  abates  at  common  law.  p.  129. 

2.  Of  resummons,  p.  129. 

3.  Common  law,  how  changed  by  statute*  p.  130. 

4.  When  commissions,  4*c.  are  determined  by  the  king's 

death,  p.  131. 

(H   39.)  For  matters  ex  post  facto,  —  death  of  the  justic 

es,  &c. 

1 .  When  it  abates  or  not  at  common  law .  p.  1 3 1 . 

2.  Of  the  statutable  provisions  on  this  subject,  p.  131. 

(H  40.)  For  matters  ex  post  facto,  —  other  act  of  God. 

1 .  That  a  nearer  heir,  is  born.  p.  131. 

2.  That  the  heir  has  attained  his  full  age.  p.  131. 

E*]S.  That  an  administrator  has  reached  his  full  age.  p*  132. 
4.  That  the  executor  is  dead  pending  a  suit  by  a  temporary 
administrator,  p.  132. 

(H  41.)  For  matters  ex  post  facto, —  act  of  the  party,—- 

profession. 

1.  When  allowable  at  common  law.  p.  132. 

2.  When  not  allowable  at  common  law.  p.  132. 

3.  Of  the  replication,  p.  152. 

4.  Common  law,  how  changed  by  statute,  p.  132. 

(H  42.)  Formatters  ex  post  facto,  —  act  of  the  party,  *— 

coverture,  bankruptcy,  and  insolvency. 

1.  When  the  plaintiffs  coverture  abates  the  suiL  p.  132. 

2.  When  tht  plaintiff's  coverture  does  not  abate  the  suit  p. 

132. 

3.  Whether  the  fact  must  be  pleaded  in  abatement,  p.  132. 

4.  Ofth*  replication,  p.  132. 

5.  That  defendants  coverture  does  not  abate  the  suit,  p.  133. 

6.  Effect  of  defendants  coverture  upon  the  form  of  proceed* 

in*,  p.  1 33. 
T.  Whether  the  plaintiff's  or  defendants  bankruptcy,  or  cfo- 
charge  as  an  insolvent,  abates  the  suit.  p.  133. 

£H   43.)  For  matters  ex  post  facto, —  act  of  the  party,— 

divorce. 

1 .  Whether  divorce  abates  the  suit  p.  1 33 . 

2.  Form  of  plea.  p.  133. 

(H.  44.)  For  matters  ex  post  facto, —  bet  of  the  party, — 

acceptance  of  dignity. 

1.  When  it  abates  the  writ  at  common  law.  p.  133. 

2.  When  it  does  not  abate  tht  writ  at  common  law*  p.  133. 
V«l.  I.  3  [*19] 
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3.  Form  of  the  plea.  p.  234. 

4.  Common  law,  how  changed  by  statute,  p.  134. 

5.  The  effect  of  the  statute  on  the  firm  of  the  proceedings*  p. 

134. 

(H  45.)  For  matters  ex  post  facto,  —  act  of  the  party,  — 

acceptance  of  administration,  d.  134. 

(H  46.)  For  matters  ex  post  facto,-— act  of  the  party,  — • 

deprivation,  &c. 

1.  When  it  abates  the  writ.  p.  134. 

6.  When  it  does  not  abate  the  writ.  p.  134. 
*  3.  Form  ofihe  plea.  p.  135. 

[*](H  47.)  For  matters  ex  post  facto,  —  act  of  the  party,  — 

default  of  the  demandant  or  plaintiff,  — -  a  dis- 
seisin by  the  demandant  pending  the  writ. 

1.  Whether  it  abates  the  writ.  p.  135. 

2.  How  it  shall  be  pleaded. p.  135. 

(H  48.)  For  matters  ex  post  facto,  —  act  of  the  party,— 

entry  pending  the  writ. 

1.  When  it  abates  the  writ.  p.  135. 

2.  When  it  does  not  abate  the  writ.  p.  135. 

3.  How  it  shall  be  pleaded,  p.  135. 

4.  Form  of  the  plea.  p.  135. 

5.  Of  the  replication,  p.  136. 

(H  49.)  For  matters  ex  post  facto,  —  act  of  the  party,  — 

demise,  presentment,  or  admittance. 

1.  When  it  abates  the  writ.  p.  136. 

2.  When  it  does  not  abate  the  writ.  p.  136. 

(H  50.)  For  matters  ex  post  facto,  —  act  of  the  party,  — 

pursuit  of  other  remedy,  p.   136. 

(H  51.)  For  matters  ex  post  facto, —act  of  the  party,-— 

receipt  of  parcel. 

1.  When  it  abates  the  writ.  p.  136. 

2.  When  it  does  not  abate  the  writ.  p.  136. 

3.  How  it  shall  be  pleaded,  p.  137. 

4.  Form  of  the  plea.  p.  137. 

5.  Of  the  replication,  p.  137. 

(H  62.)  Formatters  ex  post  facto, —act  of  the  parly, — 

saving  a  default,  p.  137. 

(H  53.)  For  matters  ex  post  facto,  —  act  of  the  party,  — 

law  of  non-summons. 

1.  When  the  plea  of  non-summons  abates  the  writ.  p.  137. 

2.  The  plea  when  allowable,  p.  137. 

3.  How  the  plea  shall  be  tried,  p.  137. 

4.  Manner  of  waging  law.  p.  137. 

5.  The  judgment  on  the  plea.  p.  137. 

6.  Default  of  appearance,  how  waived,  p.  137. 
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(H  54.)  For  matters  ex  post  facto,  —  act  of  a  stranger,  — 

recovery  pending  the  writ. 

1.  When  it  abates  the  writ  p.  13$, 

2.  When  it  does  not  abate  the  writ. p.  138. 

3.  Form  of  the  plea.  p.  138. 

4.  Of  the  replication,  p.  138. 

(H  55.)  For  matters  ex  post  facto,  —  act  of  a  stranger,  — 

seisin  of  tbe  king. 

[*]1.  When  it  abates  the  writ.  p.  138. 

2.  When  it  does  not  abate  the  writ.  p.  138. 

(H  56.)  For  matters  ex  post  facto, — estate  determined 

pending  the  writ 

1.  When  it  abates  the  writ.  p.  139. 

8.  When  it  does  not  abate  the  writ.  p.  1 39. 

(I)  FORM  OF  PLEADING  IN  ABATEMENT. 
(I  1.)  Shall  give  a  better  writ. 

1.  General  rule.  p.  139. 

2.  In  pleas  to  the  jurisdiction,  p.  139. 

3.  In  pleas  to  the  addition,  p.  139. 

4.  In  pleas  of  non-tenure.  140. 

5.  In  pleas  to  the  place,  p.  140. 

f"5.  a.  In  pleas  of  non-joinder  in  action.'} 

0.  Form  of  the  plea.  p.  140. 

(I  2.)  When  he  need  not, 

1 .  General  rules  and  illustrations,  p.  140. 

4  2.  Form  of  the  plea  where  a  better  writ  cannot  be  given,  p. 
140. 

* 

(I  3.)  Shall  not  plead  two  pleas  in  abatement,  p.  140, 
(I  4.)  But  maj  one  after  the  other,  p.  141. 

(I  5.)  Or  one  to  part,  and  another  to  another  part.  p.  141- 

(I  6.)  And   two  defendants  shall   plead  several  pleas   in 

abatement,  p.    141. 

(I  7.)  Or  the  one  shall  plead  in.  abatement,  the  other  to 

the  action,  p.  141. 

(I  8.)  When  a  plea  in  abatement  by  one  defendant  suffices 

for  all,  p.  141* 

(I  9.)  When  not.  p.  141. 

(I  10.)  When  a  defendant,  who  pleads  in  abatement,  shall 

plead  over  to  the  action. 

1.  When  he  shall  so  plead,  p.  142. 

2.  When  not.  p.  142. 
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((  11.)  A  plea  in  abatement  shall  be  strictly  exact ;  herein 

of  its  verification  ;  herein  too  of  the  replica- 
tion. 

I.  Of  the  requisite  certainty  and  adherence  to  form.  p. 

2.  Of  the  extent  of  the  plea.  p.  142. 

3.  OfJIie  title  of  the  plea.  p.  142. 

4.  Of  the  averment  of  place,  p.  142. 

5.  On  the  profert  of  a  record,  p.  143. 

6.  Affidavit  in  verification  of— when  requisite,  p.  143. 

7.  Affidavit  in  verification  of —subject of.  p.  143. 
[*]8.  Affidavit  in  verification  of—  entitling  of.  p.  143. 

9.  Jmdavit  in  verification  of — by  whom  sworn,  p.  143. 

10.  Affidavit  in  verification  of —irregularity  in  its  effect,  p. 

11.  Want  of,  the  consequences,  and  how  supplied,  p.  143. 

12#  9L^e  reP^cation  —  averment  of  place,  p.  143. 
13.  Of  the  replication  — demurrer,  p.  143. 

{1 12.)  How  a  plea  and  replication  in  abatement  commenc- 
es and  concludes. 

1.  How  a  plea  shall  commence,  p.  144. 

2.  How  a  plea  shall  conclude,  p.  144. 

3.  How  a  replication  shall  commence,  p.  145. 

4.  How  a  replication  shall  conclude,  p.  145. 

(1  13.)  When  it  shall  be  waived,  p.  145. 

(I  14.  a.)  What  judgment  shall  be  upon  it,_general  rule, 
p.  145. 

(I  14.  b.)  What  judgment  and  proceedings  shall  be  upon 

it,— respondeas  ouster,  p.  145. 

(I  15.)  What  judgment  shall  be  upon  it, — final  judgment. 

p.  146. 

(I  16.)  At  what  time  a  plea  in  abatement  shall  be  plead. 

ed,—  after  appearance  or  bail,  and  defence  ; 
herein  of  the  statement  thereof. 

1.  Of  putting  in  and  justifying  bail  as  a  preliminary  step. 

2.  Of  stating  the  appearance,  p.  14r. 

3.  Of  the  form  and  degrees  of  defence,  p.  148. 

(I  17.)  At  what  time  a  plea  in  abatement  shall    be  plead- 
ed, —  after  attorney  made. 
1.  What  pleas  cannot  afterwards  be  pleaded,  p.  148. 
?"  ^jtP^miJ^aflerwardsbep(eaded.p.  148. 
3.  Mode  of  objecting  to  a  plea  improperly  pleaded  after- 
wards, p.  149.  ^ 

(1  18.)  At  what  time  a  plea  in  abatement  shall  be   ple^d 
F*22]  «d,— after  four  days  after  declaration ;  herein 
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too  of  the  mode  of  computing  those  days.  p. 
149. 

(I  19*  a.)  At  what  time  a  plea  in  abatement  shall  be  plead- 
ed,—  after  imparlance, — imparlances  classed, 
p.  150. 

(I  19.  b.)  At  what  time  a  plea  in    abatement    shall    be 

pleaded,  —  after  imparlance,  —  special,  p.  150. 

[*](!  200  At  what  time  a  plea  in  abatement  shall  be  pleaded, 

—  after  imparlance, — general. 

1.  What  may  be  pleaded  after  a  general  imparlance,  p.  150. 

2.  What  cannot  be  pleaded  after  a  general  imparlance,  p.  1 5 1 . 

3.  The  Consequences  of  improperly  pleading  in  abatement 

after  a  general  imparlance,  p.  152. 

(I  21.)  At  what  time  a  plea  in  abatement  shall  be  pleaded, 

— -  after  prece  partium.  p.  152. 

(I  22.)  At  what  time  a  plea  in  abatement  shall  be  pleaded, 

—  after  oyer.  p.  152. 

(1  23.)  Atwh^t  time  a  plea  in  abatement  shall  be  pleaded, 

—after  a  plea  in  bar.  p.  152. 

(1  24.  a.)    At  what  time  a  plea    in  abatement   shall  be 

pleaded,  —  after  the  last  continuance,  p.  153* 

(I  24.  b.)    At  what  time  a  plea  in  abatement  shall   be 

pleaded, — after  the  last  continuance. 

1.  If  hen  a  party  may  plead  as  after  the  last  continuance,  p. 

2.  Ofsuccessive  pleas,  puis  darrein  continuance,  p.  153. 

3.  When  a  party  cannot  or  need  not  plead,  as  after  the  last 

continuance,  p.  1 53. 

4.  Legal  effect  of  the  plea.  p.  154. 

5.  Form  of  the  plea.  p.  154. 

6.  Of  verifying  the  plea.  p.  154. 

7.  Of  amending  the  plea  p.  154. 

8.  Of  practice  relative  to  the  plea,  and  of  the  replication,  p. 

155. 

9.  Of  the  judgment  on  the  plea.  p.  155. 

(I  25.)  At  what  time  a  plea  in  abatement  shall  be  pleaded, 

—  after  a  view. 

1.  What  cannot  be  pleaded  after  a  view.  p.  15  J. 
SL  What  may  be  pleaded  after  a  view.  p.  1 55. 

3.  Form  of  a  plea  pleaded  after  view. p.  156. 

4.  Mode  of  objecting  to  a  plea  improperly  pleaded  after  a 

view.  p.  156. 

(I   26.)  At  what  time  a  plea  in  abatement  shall  be  pleaded, 

—  after  law  of  non-summons,  p.  156. 
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(I  27.)  At  what  time  a  plea  in  abatement  shall  be  pleaded, 

—  after  default  p.  156. 

[*](!  28.)  At  what  time  a  plea  in  abatement  shall  be  plead- 
ed, —  after  voucher,  p.  157. 

(I  29.)  At  what  time  a  plea  in  abatement  shall  be  plead- 
ed, —  after  aide  prayer,  p.  157. 

(I  30.)  At  what  time  a  plea  in  abatement  shall  be  pleaded, 

—  after  garnishment,  p.  157. 

(I  31.)  At  what  time  a  plea  in  abatement  shall  be  pleaded, 

—  after  receipt,  p.  157. 

(I  32.)  At  what  time  a  plea  in  abatement  shall  be  plead- 
ed, —  after  resummons,  &c.  p.  158. 

(I  33.)  At  what  time  a  plea  in  abatement  shall  be  pleaded, 

—  after  removal  of  the  record,  p.  158. 

(I  34.)  A  plea  in  abatement  shall  not  be  pleaded,  after 

verdict,  p.  158. 

(I  35.)  A  plea  in  abatement  shall  not  be  pleaded  after  de- 
murrer, p.  158. 

(I  36.)  A  plea  in  abatement  shall  not  be  pleaded  after  the 

first  judgment,  p.  159. 

(K)  WHAT  MATTER  MUST  BE  PLEADED  IN  ABATEMENT. 

(K  1.)  General  rule.  p.  159. 

(K  2.)  Examples,  p.  159. 

(K  3.)  Matter  in  bar,  whether  pleadable  in  abatement,  p. 

159. 

(L)  WHAT  NEED  NOT  OR  MUST  NOT. 

(L  1.)  As  if  the  writ  appears  false  by  the  confession  of  the 

plaint  iff  or  demandant,  p.  160. 

(L  2.)  Or  by  his  own  showing,  p.  160. 

(L  3.)  So  if  it  appears  false  by  the  record,  p.  160. 

(L  4.  a.)  Or  by  the  evidence,  —  and  first,  principles  and 

cases  recognized  by  Corny ns.  p.  160. 

(L  4.  b.)  Or  bv  the  evidence,  —  secondly,  additional  prin- 
ciples and  cases. 

I.  Of  certain  general  rules. 

.  1.  Of  variance  arising  from  the  acceptation  of  words  in  their 
popular  sense,  p.  160. 
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2.  Of  variance  cnising  from  blending  immaterial  with  ma- 
terial averments,  p.  161. 

3»  Of  variance  arising  from  using  the  term  "  aforesaid." 
p.  161. 

4.  Of  avoiding  a  variance  by  using  a  videlicet,  p.  161. 

£*]5.  Of  avoiding  a  variance,  by  rejecting  an  averment  as 
surplusage*  p.  161. 

II.  Of  variance  in  the  description  of  contracts  and  written  instru- 
ments. 

1.  General  rules,  and  first,  reason  of  the  doctrine  of  vari- 

ance, p.  161. 

2.  Utile  as  to  the  extent  of  the  description,  p.  161. 

3.  Of  a  description  according  to  the  legal  effect,  p.  161. 

4.  Rule  where  the  beneficial  interest  is  in  a  third  person,  p. 

161. 

5.  Oj  variance  arising  from    using  tlu  term  u  tenor."  p. 

161. 

6.  Of  variance  arising  from  using  the  term  "  purport." 

p.  162. 

7.  Of  variance   arising  from  using    the  expression  «*  in 

manner  and  form  following."  p.  162. 

8.  Of  variance  arising  from  using  the  term  "  aforesaid." 

p.  162. 

9.  yf  variance  arising  from  mutilating  a  word.  p.  162. 

10.  General  rules,  lastly,  of  variance  arising  from  the  mta- 

descripHon  of  facts  collateral  to  the  contract,  p.  162. 

11.  Particular  instances,  and,  firsts  of  describing  a  qualified 

or  conditional  contract,  p.  162. 

12.  Of  describing  an  alternative  contract,  p.  162. 
IS.  Of  variance  in  names,  p.  162. 

14.  Of stating  insensible  matter,  p.  163. 

15.  Of  declaring  on  a  contract  where  a  joint  contractor  t» 

dead.  p.  163. 

16.  Of  describing  a  contract  of  sale.  p.  163. 

17.  Uf  describing  a  warranty,  p.  163. 

18.  Of  describing  a  lease  and  matters  connected  therewith. 

p.  163. 

19.  df  describing  an  agreement,  the  period  of  which  had 

been  enlarged,  p.  164. 

20.  Of  describing  an  agency  del  credere,  p.  164. 

21.  Of  describing  a  consignment,  p.  165. 

22.  Of  describing  bills  and  notes,  p.  1 65. 

23.  Of  describing  a  policy  of  insurance,  p.  165. 

24.  Of  describing  a  contract  to  pay  money, — as  reasonable 

reivard.  p.  165. 

25.  Of  describing  a  loan.  p.  166. 

26.  Of  describing  a  contract  for  seamen's  wages,  p.  166. 

27.  Of  describing  an  usurious  contract,  p.  166. 

28.  miscellaneous  cases,  p.  166. 

HI.  Of  variance  in  the  description  of  torts. 

'  1.  In  the  description  of  slander,  p.  167. 
2.  In  the  description  of  a  deceitful  representation,  p.  167. 
[*]3.  In  the  description  of  a  false  return  to  a  fi-fa.  against  A. 
and  B.p.  167. 
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4.  In  an  action  for  an  escape,  p.  16f. 

5.  In  the  description  of  negligence,  p.  167. 

6.  In  descriptions  in  trespass,  p.  168. 

7.  In  descriptions  in  ejectment,  p.  168. 

8.  Other  cases,  p.  168. 

IV*  Of  variance  in  indictments. 

V.  Of  variance  in  penal  actions. 

1.  On  the  bribery  act.  p.  170. 

2.  On  the  post-horse  act.  p.  170. 

3.  On  the  non-residence  act.  p.  170. 

4.  On  the  apprenticeship  act.  p.  170. 

5.  On  the  lottery  act.  p.  170. 

VI.  Of  variance  in  local  description. 

1.  General  ride.  p.  170. 

2.  In  the  description  of  abuttals,  p.  170. 

3.  Mescellaneou8  cases,  p.  171. 

VII.  Of  variance  in  the  description  of  statutes. 

1.  General  rules,  p.  17U 

2.  In  the  description  of  statute  28  Eliz.  c.  4.  p.  172. 

3.  In  the  description  of  statute  of  Ph.  and  Ma.  p.  172. 

VIII.  Of  variance  in  the  description  of  courts  of  justice. 

1.  Assize  or  nisi  prius  court,  p.  172. 

2.  Court  of  general  sessions,  p.  172. 

3.  Court  teet.  p.  172. 

4.  Sheriff's  court  in  London,  p.  172. 

IX.  Of  variance  in  the  description  of  legal  proceedings. 

1.  In  debt  for  the  costs  of  defending  an  action,  p.  1 72. 

2.  Statement  of  an  appearance  p.  172. 

3.  In  the  description  of  the  trial  of  a  cause,  p.  172. 

4.  In  the  description  of  the  form  of  action,  writ  or  judgment. 

p.  172. 

5.  In  the  description  of  an  arrest  for  treason,  p.  173. 

6.  In  the  description  of  a  summons  to  serve  on  a  jury  in  a 

court -leet.  p.  173. 

7.  In  the  description  of  an  arrest  under  process  from  the 

sheriff9 s  court  of  London,  p.  173. 

8.  In  the  description  of  a  meeting  of  magistrates  for  a  di- 

vision, p.  17  S. 

9.  In  the  description  of  a  commission  in  bankruptcy  and 

supersedeas  thereof,  p.  174. 
10.  Other  eases,  p.  174. 

X.  Of  variance  in  the  description  of  a  custom,    p.  174. 

XI.  Of  variance  in  the  description  of  a  prescription,  p.  174. 

XII.  Miscellaneous  cases. 

1.  Of  describing  a  manor  that  has  ceased  to  be  such  from  de- 
fect offreelwld  tenants. 
[*]2.  Of  describing    an    incorporeal  right    as   appurtenant 
p.  174. 

3.  Of  describing  a  right  of  way.  p.  174. 

4.  Of  describing  a  highway  as  a  terminus,  p.  1 75. 

5.  Of  describing  a  payment  by  or  to  an  agent  or  trustee. 

p.  175. 
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6.  Of  describing  a  tender,  demanding  change  and  deduc- 

tions for  property-tax.  p.  175. 

7.  Of  describing  the  great  seal.  p.  175. 

8.  Of  describing  the  officers  of  a  township  where  there  ate 

several  townships  in  the  parish,  p.  175. 

9.  Of  describing  a  corporate  assembly,  p.  175. 

10.  Of  describing  costs,  p.  175. 

11.  Of  the  entirety  of  a  plea  in  general,  p.  175. 

12.  Of  the  exclusive  import  of  a  plea  of  non-joinder  of  CO* 

contractors,  p.  1 75. 

13.  Other  cases,  p.  175. 

(L  5.)  If  the  writ  be  absolutely  abated, 

1.  Rule  and  illustrations,  p.  176. 

2.  Mode  of  proceeding  thereon,  p.  176. 

(L  6.)  Addenda. 

(M)  WHEN  THE  WHOLE  WRIT  ABATES,  p.  177. 

(N)  WHEN  ONLY  A  PART.  178. 

(O)  WHEN  A  WRIT  ABATEABLE  SHALL  BE  MADE  GOOD  BY 
THE  ACT  OF  THE  TENANT  OR  DEFENDANT. 
(O  1.)  By  the  defendant  becoming  tenant  in  possession,  p. 

I/O. 

(O  2.)  By  ap  pearance.  p.  178. 
(O  3.)  By  putting  in  bail.  p.  179. 
(O  4.)  By  plea.  p.  179. 
(P)  WRIT  BY  JOURNEY'S  ACCOUNTS. 

(P  1.)  When  the  writ  is  allowable,  p.   179. 

(P  2.)  When  the  writ  is  not  allowable,  p.  179. 

(P  3.)  Legal  effect  of  the  writ.  p.  180. 

(P  4.)  Costs  of  the  first  writ.  p.  180. 

(P  5.)  Must  be  sued  within  a  reasonable  time ;  what    ifi 

such;  and  by  whom  determined,  p.  180. 
(P  6.)  In  what  court  it  shall  be  sued.  p.  180. 
(P  7.)  Form  of  the  writ.  p.  180. 
(P  8.)  Pleas  thereto,  matter  of.  p.  180. 
(P  9.)  Pleas  thereto,  form  o£  p*  180. 

[*]  (B)  ABATEMENT  OF  WRIT. 
(B  1.)  Its  definition  and  original.  " 

[  1 .  Abatement  of  writ  may  be  defined  to  be]  where  for  any  default  the 
writ,  [or  plaint,  or  any  part  thereof,]  is  abated  [or  overthrown]  pro  hac 
vice,  for  stayed  until  a  certain  event,]  on  the  defendant's  prayer,  Co.  Lit. 
134.  bM  277.  a. ;  [or  by  the  court  themselves  ex  officio,  see  Gilb.  C.  P. 
186;  Brit.  c.  48.;  51;  Staunf.  P.  C.  148.;  and  the  statutes  of  34  Edw! 
1.  st.  2.,  and  1 1  Hen.  6.  c.  2.,  in  which  the  t$rm  is  used ;  etiaiq  Terms  d* 
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Ley.  1. — 2.  The  reason  of  abating  writs  is  said  to  be,  as  well  that  defend* 
ants  should  not  be  vexed  with  two  suits,  as  that  they  should  not  be  charged 
with  the  same  demand  twice  over  ;  vide  3  Lev.  304. — 3.  The  plea  itself 
answers  to  the  exceptio  dilatoria  of  the  civil   law,  and  is  therefore  frequent- 
ly termed  a  dilatory  plea ;  which  latter  term  indeed  is  more  appropriate  to 
many  of  them,  than  the  generic  term  plea  in  abatement,  under  which  they 
are  all  included,  since  by  many  the  suit  is  not  overthrown,  but  only  de- 
layed and  stayed  until  the  happening  of  a  certain  event,  when  it  proceeds 
on  the  same  original  writ  or  bill,  a  resummons  issuing  thereon.  Vide  infra. — 
4.  Though  some  matters  are  pleadable  as  well  in  bar  as  in  abatement,  vide 
infra ;  thus  in  replevin  for  goods  the  defendant  may  plead  property  in  him- 
self or  in  a  stranger,  either  in  abatement  or  in  bar,  1  Salk.  5. ;  so  outlawry 
for  felony,  alien  enemy,  and  attainder,  where  the  cause  of  action  is  there- 
by forfeited,  may  be  pleaded  in  abatement  or  in  bar.     Bac.  Abr.  Abate- 
ment, N;  Co.  Litt.  128.  b. ;  129.  b. ;  2  Lord  Raymond,  1249;  Bro.  Vad. 
Mec.  252. ;  Gilbert's  Common  Pleas,  200 ;  infra,  K ;  (and  when  the  de- 
fendant has  omitted  to  plead  in  abatement  in  due  time,  he  must  then  plead 
in  bar.     Bac.   Abr.   Pleas  C.  3.);  yet  when  pleaded  in  abatement,  the 
term,  a  plea  in  abatement  quasi  in  bar,  seems   inaccurate ;  since,  it  is  pre- 
sumed, if  judgment  be  given  thereon  for  the  defendant,  he  could  not,  to  a 
0       second  action,  plead  the  judgment  in  bar;  and  it  is  the  end  alone  which 
£5       characterizes  and  gives  name  to  a  plea.  —  5.  Finally,  then,  a  plea  in  abate- 
ment may  be  defined  to  be,  a  plea  that  without  disputing  the  justness  of  the 
plaintiff's  claim,  either  only  objects  to  the  mode  of  asserting  it,  and  requires 
that  therefore,  and  pro  hac  vice,  judgment  may  be  given  in  his  favour,  leav- 
ing it  open  to  renew  the  suit  in  another  form ;  or  where  in  replevin  the 
i*i      plaintiff  makes  a  similar  objection  to  the  defendant's  avowry ;  or  where  the 
P*      defendant  requires  that  the  suit  be  not  abated,  but  .only  stayed  until  such 
time  as  a  temporary  disability  to  sue,  resulting  from  the  plaintiff's  situa- 
tion, or  a  temporary  privilege  from  being  sued  resulting  from  his  own,  has 
been  removed  or  withdrawn ;  in  which  latter    case  the  plea  is  sometimes, 
and  in  strictness  ought  always   to  be  called,  a  pica  of  parol    demurrer* 
The  subordinate  divisions  of  pleas  in  abatement  correspond  to  their  sub- 
ject matter.     Hammond's  Analysis  of  Pleading.] 

(B  2.)  What  pleas  are  in  abatement,  what  in  bar. 

1.  From  their  subject- matter. 

[The  nature  and  design  of  a  pica  in  abatement,  where  it  overthrows  the 
suit,  is  to  entitle  the  plaintiff  to  a  better  writ.  Yelv.  112.  Therefore, 
whether,  independent  of  form,  a  plea  is  in  bar  in  abatement,  depends 
upon,  whether  it  denies  that  the  plaintiff  has  any  cause  of  action,  or  only  . 
objects  to  the  mode  of  asserting  it.  4  T.  R.  224.  Hence  a  plea  [*]denying 
that  a  co-contractor  has  been  outlawed,  is  in  abatement.  1  East,  634. 
Hence,  too,  a  plea  to  an  action  by  several,  shewing  that  one  has  no  right  to 
sue,  is  in  bar ;  thus,  that  he  is  a  bankrupt,  8  T.  R.  1 40. ;  or  that  he  is  lia- 
ble on  the  contract  jointly  with  the  defendant,  2  B.  &  P.  120.  Id.  124.  n]. 
And  as  a  plea  must  be  either  in  abatement  or  in  bar,  and  as  a  plea  in  bar 
and  in  chief  are  synonymous,  therefore  the  defendant,  when  under  an  obli- 
gation to  plead  in  chief,  cannot  vouch.  Per  two  Judges,  Weston  J.  con- 
tra, Dal.  68. 

2.  From  their  form,  vide  infra  (1 15.) 

[The  conclusion  makes  and  characterizes  the  plea.     1.  Therefore  a  plea 
beginning  in  bar  and  ending  in  abatement  is  in  abatement.     1  Show.  4.     So, 
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t  plea  beginning  and  ending  in  abatement  is  in  abatement,  though  its  sub- 
ject-matter be  in  bar.  2  Mars.  299.;  6  Taunt.  587. — 2.  Therefore  where 
to  an  action  by  A.  against  the  administratrix  of  B.,  the  defendant  pleaded 
in  abatement  that  the  contract  was  made  by  B.  and  C,  on  which  A.  took 
issue,  and  at  the  trial  it  appeared  that  the  contract  was  made  by  B.,  C, 
and  D. ;  held,  that  the  plaintiff  was  entitled  to  recover.  Ibid. — 3.  Nor 
can  the  defendant,  by  any  election  subsequent  to  the  time  of  plea  pleaded, 
convert  it  to  a  plea  in  bar.'  Ibid.  See  2  Mod.  64. ;  2  Saund.  209,  210. 
in  not.— -4.  Whilst  a  plea  beginning  and  ending,  Lut.  42.,  or  simply  ending 
in  bar,  1  East,  634.;  10  Mod.  192.;  211.;  is  in  bar,  though  its  subject- 
matter  is  in  abatement. — 5.  So  if  a  plea  begin  as  a  plea  in  abatement,  and 
end  as  a  plea  in  bar,  and  contain  matter  in  bar,  it  is  to  be  treated  as  a  plea 
in  bar.  Per  Holf,  C.  J.  1  Lord  Raymond,  593. ;  per  Gibbs,  C.  J«  2 
Marshall,  303. — 6.  Or  even,  as  it  is  said,  vice  versa,  Ibid. — 7.  A  plea  con- 
cluding in  abatement,  to  the  jurisdiction,  and  in  bar  shall  be  accounted  a 
plea  in  abatement,  2  Ld.  Raym.  128. — 8.  And  a  plea  to  an  action  by  bill, 
concluding  with  praying  judgment  of  the  declaration,  is  a  plea  in  abate- 
ment, 1  Ld.  Raym.  593.;  Salk.  210. — 9.  But  where,  after  a  plea  in  bar, 
the  defendant  demurs  to  the  replication,  concluding,  wherefore,  as  before, 
he  prays  judgment,  "  and  that  the  declaration  may  be  quashed,9'  the  words 
between  the  inverted  commas  are  surplusage,  and  the  demurrer  in  bar.  2 
Ld.Raym.   1017.;   1  Salk.  3.] 

(6  3.)  Whether  matter  in  bar  may  be  pleaded  in  abatement. 

[1.  The  general  rule  is  that  it  cannot.  3  Salk.  1.;  1  Ld.  Raym.  345. 
693.;  3  Salk.  1. ;  2  Ld.  Raym.  1207. — 2.  But  there  are  exceptions  to  the 
rule,  vide  infra ;  which,  however,  the  courts  seem  disposed  not  to  increase.] 

(C)  THE  ORDER  OF  PLEAS  IN  ABATEMENT, 

(C  1.)  General  rules. 

The   order  is,  1.  To  the  jurisdiction  of  the  court.     Co.  Lit.  303  a  ; 

SGilb.  C.  P.  c.  17.] — 2.  To  the  ability  of  the  person  impleading.  Co. 
-it  303.  a.  —  3.  To  the  ability  of  the  person  impleaded.  Co.  Lit.  303.  a. 
—  4.  To  the  count ;  as,  after  oyer  of  the  writ,  variance  between  it  and 
the  count,  either  variance  from  the  writ  itself,  or  some  record  or  specialty 
mentioned  in  it.  Co.  Lit.  303.  a.;  Th.  Dig.  1.  10,  c.  1.  s.  5.  —  5.  To 
the  writ.  Co.  Lit.  303.  a.  [And  see  generally  Co.  Lit.  303. ;  Gilb.  C. 
P.  49. ;  Doctr.  Plac.  in  Praef. ;  Latch-  178. ;  2  Ld.  Raym.  970.] 

[*]  (C  2.)  The  order  of  pleas  to  the  writ. 

The  orderis,  1.  Matter  apparent  upon  view  of  the  writ.  3  Edw.  3.  30.-; 
and  where  several  matters  are  objected,  each  should  be  objected  in  the  or- 
der in  which  it  lies.  30  Edw.  3.  20.  —  2.  Matter  dehors.  3  Edw.  3.  30. 
Th.  Dig.  J.  1<U  c*  *•  s*  6-  —  3.  To  the  action  [of  the  writ,  namely,  that 
it  is  not  the  appropriate  one.  Readings  on  the  stat.  cites  26  Hen.  8. ;  Bro. 
tiL  Brief,  409. ;  1  Mod.  27.]  Co.  Lit.  303.  a. 

(C  3.)  The  consequences  of  inverting  the  order  of  pleading. 

1.  Thereby  the  benefit  of  the  pleas  or  objections  omitted  is  lost.  Co. 
Lit.  303.  a.  rDoctr.  plac.  in  praef.  —  2.  Excepting  that  to  the  jurisdiction ; 
and  of  this  likewise  where  the  jurisdiction  of  the  now  court,  is  not  wholly 

I  30] 


28  ABATEMENT. 

taken  away,  but  only  postponed  to  that  of  another.  —  3.  When  its  jurisdic- 
tion is  ousted  altogether  (as  where  the  cause  arose  out  of  the  local  limits  of 
the  court  being  an  inferior  one,  1  T.  R.  151.)  the  objection  may  be  taken  ; 
—  where  the  defect  is.  not  apparent  on  the  record,  by  plea  in  bar,  or  under 
the  general  issue ;  —  where  apparent,  by  demurrer,  motion  in  arrest  of 
judgment,  or  writ  of  error  or  of  false  judgment.  1  East,  352. ;  6  East, 
583. ;  —  or  where  the  course  of  proceedings  requires  it,  by  bill  of  excep- 
tions or  writ  of  prohibition.] 

(D)  PLEA  TO  THE  JURISDICTION. 

(D  1.  a.)  Oi  certain  general  rules. 

1.  When  and  when  not  requisite  or  allowable,  vide  supra  (C). 
[1.  It  is  requisite  where  the  court  has  not  a  general  jurisdiction  of  the 
subject-matter.  Cowp.  1 72.  —  2.  And  if  in  transitory  actions  the  objection 
is  to  the  jurisdiction  of  the  superior  courts,  and  their  jurisdiction  is  not 
utterly  ousted,  the  plea  is  requisite  in  all  cases  ;  nor  can  the  defendant  de- 
mur, move  in  arrest  of  judgment,  or  bring  error,  though  the  declaration 
show  that  the  cause  arose  within  the  other  jurisdiction.     Carth.  11.;  354.  ; 
Gilb.  C.  P.  191. ;  5  Mod.  144. ;  Bac.  Abr.  Court,  D.  3.  —  3..  Where,  how-, 
ever,  an  exclusive  jurisdiction  is  assigned  by  a  public  statute,  or  where  the 
jurisdiction  of  the  now  court  is  otherwise  entirely  taken  away,  the  objec* 
tion  may  be  made  by  plea  in  bar,  or  under  the  general  issue  where  the  de- 
fect is  not  apparent ;  and  by  demurrer,  &c.  where  apparent.     1  East,  352. — 
)  The  courts  of  common  law  have  no  jurisdiction  of  prize  causes  \  and 
every  thing  incidental  thereto,  as  well  as  the  principal  question  of  prize 
or  no  prize,  is  exclusively  within  the  jurisdiction  of  the  admiralty  courts  of  the 
United  States.     Novion  v.  Hallett,  16  John6.  Rep.  327.  Sasportus  ?»  Jen- 
nings, 1  Bay,  463.  Simpson  ?.  Nadeau,  Cam.  &  Nor.  1 15.  Cheriot  r.  Fous- 
<*at,  3  Binn.  220.     Bingham  p.  Cabot,  3  Dall.  19.     Vide  Penhallow  v. 
Doane's  Admrs.  3  Dall.  54.  Ross  v.  Rittenhouse,  2  Dall.  J  CO.  Semb. 
cont.  Henderson  v.   Clarkson,   2  Dall.    174.     Slocum   v.  Mayberry,    2 
Wheat.   1.   So,  the  courts  in  the  United   States   cannot  take  cognizance 
of  an  injury  done  to  property   of  the  citizens  of  the  United  States,  on 
the  high   seas,   by  the    subjects  of  a  friendly   power.     L'Invincible,    1 
Wheat.  238.     So,  a  public  vessel  of  war  belonging  to  a  foreign  friendly 
power,  coming  into  the  ports  of  the  United  States,  and  demeaning  herself 
peaceably  is  exempt  from  the  jurisdiction  of.  the  country.     Schooner  Ex- 
change v.  Mr.  Faddon,  7  Craunch,   116.     But  Semb.  that  the  courts  of 
common  law  may  sustain  jurisdiction,  concurrently,    with  the    instance 
courts  of  admiralty,  in  actions  for  marine  torts.     Percival  v.  Hickley,  18 
Johns.  Rep.  257.  Slocum  r.  Mayberry,  2  Wheat.  1. ;  Whether  a  court  of 
common  law  will  take  cognizance  of  trespasses  committed  on  the  high 
seas,  where  both  parties  are  aliens  ?  Gardner  v.  Thomas,  14  Johns.  Rep. 
134.    Vide  Rea  x>.  Hay  den,  3  Mass.  Rep.  24.  Shaver  v.  White,  6  Munf. 
110.     So,  the  circuit  courts  of  the  United  States  have  exclusive   juris- 
diction in  actions  brought  for  the  infringement  of  patent  rights.     Parsons  v. 
Barnard,  7  Johns.  Rep.  144.     The  courts  of  common  law  cannot  take 
cognizance  of  offences  committed  against  the  laws  of  the  United  States. 
United  States  x>.  Lathrop,  17  Johns.  Rep.  4,  261.     So,  on  an  indictment 
for  murder,  where  the  mortal  stroke  was  given  on  the  high  seas,  and  the 
death  happened  on  land,  in  a  foreign  country,  the  circuit  court  have  no  ju- 
risdiction.    United  States  v.  M'Gill,  4  Dall.  426.     So,  where  a  murder 
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w»  committed  on  board  a  public  ship  of  war  belonging  to  the  U.  S.  with- 
in the  jurisdiction  of  a  State.     United  States  p.  Bevans,  3  Wheat.  336.  So, 
where  one   was  indicted  for  manslaughter  committed  on  board  a  merchant 
ressei  of  the  U.  S.  in  a  foreign  jurisdiction*     United  States  x>.  Wiltberger, 
5  Wheat.  76. 

Jurisdiction  of  crimes  is  local ;  a  person,  therefore,  having  committed  a 
crime  in  one  state  or  sovereignty,  and  fleeing  into  another,  cannot  be  there 
convicted.     The  People  ?.  Wright,  2  Caines'  Rep.  213.     The  People    v. 
Gardner,  2  Johns.  Rep.  477.  The  People  v.  Schenck,  2  Johns.  Rep.  479. 
Vide  Coot.  Commonwealth  v.  Andrews,  2   Mass.  Rep.  14.     So,  a  state 
court  has  do  jurisdiction  of  a  transitory  action  against  a  foreign  consiil.     1 
Knn.  1 38.     But  scmb.  by  the  law  of  nations  a  foreign  consul  is  not  exempt- 
ed from   liability  to  the  iaws  of  the  state  in  which  he  may  reside,  for 
offences.      State  v.   De  La  Foret,  2Nott.  &  M'Cord,   217.  }    4.  It  is  al- 
lowable $  where  the  other  court  is   an  inferior  court,  only  provided  the 
grant  thereto  of  jurisdiction  is,  habere  cognitionem  placitorum,  with  exclu- 
sive words* — 5.  rJot,  therefore,  where  the  grant  is  tenere  placita,  or  habere 
cognitionem  placitorum  ;  which  three  comprise  all  the  various  classes  of  infe- 
rior jurisdictions.     Vin.  Abr.  tit.  Conusance.  —  6.  Where  the  now  court  is 
a  superior  court  (whose  jurisdiction  is  not  utterly  ousted,)  and  the  action 
transitory,  the  plea  is  allowable,  only  where  the  fact,  that  the  cause  arose 
within  the  exclusive  jurisdiction,  appears  in  the  declaration.     4  Inst.  213. ; 
Gilb.  C.  P.   191. ;  Bac.  Abr.  Courts,  D  3. ;  1  Sid.  103. ;  excepting  the  ju- 
risdictions of  the  two  universities.     Gilb.  C.  P.  191.;  Bac.  Abr.  Courts, 

D  3.  -,  Yin.  Abr.  University,  K. ;  Wood's  Inst.  520. — 7.  Where  the  action 
is  local,  ride  infra. —  }  Vide  also  Massie  v.  Watts,  6  Craunch,  143.  \  8.  On- 
ly it  may  be  observed  generally,  that  in  local  actions,  where  the  cause  has 
arisen  within  limits  into  which  the  process  of  the  court  does  not  run,  the 
plea  is  allowable,  Gilb.  C.  P.  191.  1  Wils.  206.  3  East,  123.  Bac.  Abr., 
Courts,  D.  3.  —  9.  And  that  in  the  [*]fictitious  action  of  ejectment  in  the  su- 
perior courts,  leave  must  be  obtained  to  plead  to  the  jurisdiction.  2  Str. 
1120.  1  Blk.  197.     3  Wils.  51.  8  T.  R.  474.] 

2.  Whether  pleadable  by  attorney. 
[  No ;  only  in  person.     Infra  (I  17.) ;  Gilb.  C.  P.  187.;  2  Blk.  1094.] 

3.  Form  of  the  plea. 

[\.  The  commencement  of— defends  the  wrong  and  injury  when,  &c.  is 
proper.  8  T.  R.  63.;  but  see  Barnes,  162. ;  since  that  is  equivalent  to  half 
defence;  and  full  defence  would  exclude  the  plea,  Infra  (1 16.). — 2.  The 
prayer  is  cognoscere  velit,  seems  unnecessary  at  the  beginning.  Rast.  Ent. 
101.419.. — 3.  Where  the  plea  is  to  the  jurisdiction  of  a  superior  court, 
another  jurisdiction  competent  to  do  justice  must  be  stated.  Cowp.  172. — 
4.  And  it  must  appear  either  by  necessary  implication  or  averment,  that  the 
situation  of  things  is  such  as  the  other  jurisdiction  may  operate  upon.  Carth. 
355. — 5.  But  these  are  unnecessary  where  the  now  court  is  inferior.  6 
East,  600, 601. — 6.  The  plea  should  conclude — si  curia  cognoscere  velit; 
or —  respondere  non  debet,  and  not  quod  billa  cassetur,  vide  infra  (1 12.). — 
7.  And  generally  see  Gilb.  C.  P.  1 87,  &c. ;  5  Mod.  1 46. ;  1  Salk.  298. ;  Bro. 
Jurisdiction,  pi.  17. ;  2  Saund.  209. ;  Latch.  178.  ;  Lutw.  45.  639. ;  Heme, 
351.;  1  Wils.  193. ;  Rast.  Ent.  101.  419. ;  Lil.  Ent.  9. ;  2  Rich.  C.  P.  10. 
Bac.  Abr.  Pleas.  E.  2. :  Vin.  Abr.  Courts  Jurisdiction,  N.  a]. 
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4.  Of  the  replication. 
[The  commencement  may  be  either,  that  the  Court  ought  not  to  be  ousted 
of  their  jurisdiction;  or,  that  the  writ  ought  not  to  be  quashed,  Thorn.  Ent. 
2;  Rast.  Ent.  101  ;  Clift.  Ent  17.] 

5.  Of  the  demurrer  to  the  plea. 

[See  Rast.  Ent.  419  5  1  Wils.  194.] 

(D  1  b.)  Antient  demesne. 

1.  Whether  allowable. 
Yes.     4  Inst.  269.;  Rast.  Ent.  58.  b.;  Win.  Ent.  551.     By  leave  of  the 
court.     5  Rep.  105.  a.  # 

2.  When  allowable. 

See  in  antient  demesne  (F  5, 6.). 

S.  Defence,  whether  essential  to. 
No ;  but  will  not  vitiate.     R.  3  Lev.  1 82. ;  405.     Vide  infra  (I  16.). 

4.  Motion  for,  when  made. 

[When  requisite,  must  be  within  the  first  four  days  of  term.  8  T.  R.  474.  : 
Barnes,  187, 188.] 

5.  Whether  allowable  after  a  special  imparlance. 
Vide  post  (D  9.),  (1 19, 20.). 

6.  Of  filing  the  plea  de  bene  esse. 

[A  plea  was  so  filed  within  the  four  days  pending  a  rule  nisi  fo  r  allowing  it. 
10  East,  523.] 

[*]7.  Its  form. 

1.  It  must  show  of  what  manor  the  lands  are  holden.  Semb.  2  Lev. 
190.  —  2.  Must  aver  that  they  tenenter  de  manerio,  and  not  say  of  such  a  one, 
ut  de  manerio  suo.  Win.  Ent.  551 . ;  Lev.  Ent.  1 95.  —  3.  Must  say,  de  "  an- 
tiquo"  dominico ;  not  simply,  de  dominico  regis.  Semb.  Dy.  373.  b.  —  4. 
Must  aver  that  the  lands  are  antient  demesne;  not  that  they  are  parcel  of  a 
manor  which  is  antient  demesne.  R.  1  Salk.  56.  —  5.  But  it  suffices  to  say, 
that  they  are  pleadable  —  in  cur'  manerii  per  parvum  breve  de  recto  clauso ; 
or  —  in  cur'  manerii  generally ;  — as  well  as  —  in  cur'  man'  cor'  ballivis  et 
sectatoribus  ejusdem  manerii.  Lut.  713.  —  6.  It  need  not  say,  that  it  is  held 
in  socage,  for  that  is  intended.  2  Leo.  190.  —  7.  Nor  breve  parvum  or 
clausum,  for  these  words  are  not  in  the  writ.     Dy.  373.  a. 

8.  It  must  be  verified  by  affidavit. 

[3  Wils.  51.     As  to  the  form  of  which,  see  2  Burr.  1046.1 

9.  Of  the  replication — its  subject-matter. 

1.  It  may  be,  that  the  land  is  pleadable  at  common  law.  Rast.  Ent  58^ 
b.  5  Sho.  271.  —  2.  Or  that  it  is  copyhold  parcel  of  the  manor.  2Cro. 
559.  —  3.  Or  that  the  land  is  not  parcel  of  the  manor.     R.  Sho.  271 . 

10.  Of  the  replication — its  form. 

1  •  A  traverse  that  the  manor  is  antient  demesne,  may  be  added  to  the  rep- 
lication that  the  land  is  pleadable  at  common  law.  Rast.  Ent.  58.  b. ;  Sho. 
271.  — 2.  Or  omitted.  Vide  Tho.  Ent.  2.-3.  But  a  traverse  that  it  is 
parcel  de  antiquo  dominico,  is  bad.  R.  Sho.  271.;  [for  it  may  itself  be,, 
without  being  parcel  of,  antient  demesne.] 
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(D  2.)  Within  a  county  palatine. 

1.  When  allowable, 

1.  Where  the  land  lies  in  a  franchise  ubi  breve  domini  regis  non  currit ;  as 
within  the  county  palatine  of  Durham,  or  of  Chester.  4  Inst.  212.;  Rob. 
Ent.  1.;  Bro.  V.  M.  473.  —  2.  Or  even  in  transitory  or  personal  actions, 
where  the  declaration  shews  that  the  cause  of  action  arose  there.  4  Inst. 
213. ;  vide  Th.  Dig.  K  11.  c.  10.  s.  4,  5. ;  5  Mod.  335. 

2.  When  not  allowable. 

1.  Where  the  suit  is  against  the  judge  there ;  as  the  chamberlain.  4  Inst. 
213.  — 2.  Or,  the  Earl  of  Chester.  Th.  Dig.  1.  11.  c.  10.  s.  1. ;  1-  Roll 
374.1.5.;  4  Inst.  213.  —  3.  Or  where  the  king  is  party,  as  in  quare  impedit. 
Th.  D.  1.  1 1 .  c.  10.  s.  2.  —  4.  Or  where  the  defendant  lives  out  of  the  reach 
of  its  process.  R.  4  Inst.  213. —  5.  Or  where  the  cause  being  transitory,  is 
alleged  to  have  happened  out  of  it.     R.  4  Inst.  213.  [Vide  supra.] 

3.  Its  Form. 

Must  aver  that  the  defendant  is  commorant  there,  and  has  lands  there, 
whereby  he  may  be  summoned.     5  Mod.  144.  ;  Carth.  355. 

4.  Affidavit  in  verification  of,  whether  requisite. 
No.  5  Mod.  335. 

[*J(D  3.)  Within  the  Cinque  Ports,  Ireland,  or  out  of  the  realm. 

1.  When  allowable. 

It  may  be  pleaded  that  the  lands  lie  within  the  Cinque  Ports.  Mo.  276.; 
Tb.  D.  1.  11.  c.  10.  s.  6,  7,  8.;  Hutt.  74.;  vide  Off.  Br.  178.;  vide  in 
Franchises,  (E  1,  &c);  and  in  Ireland,  or  out  of  the  realm.  R.  Sho.  191.; 
1  Sal.  80.  Whether  in  real,  personal,  or  mixed  actions.  4  Inst.  424., 
[Hence  an  action  will  not  lie  for  an  injury  to  land  abroad.  Lofft,  752.  ;  4 
T.  R.  503.]  And  though  parcel  only  of  the  land  demanded  lies  therein, 
the  whole  writ  abates.  4  Inst.  224.  Though,  likewise,  the  land  has  es- 
cheated to  the  king,  the  privilege  remains.     4  Inst.  224.  Vide  infra  (D.  5.) 

2.  When  not  allowable. 

In  an  appeal  in  B.  R.  for  an  offence  at  S.  in  Com.  Cant.,  it  is  no  plea 
that  S.  is  one  of  the  Cinque  Forts  ubi  breve  domini  regis  non  currit.  R. 
Yelv.  12.;  Cro.  Car.  247.;  2  Inst.  557.;  Cro.  Eliz.  910.  — Nor  is  the 
plea  allowable  in  ejectment,  where  the  demise  is  laid  dehors  the  Cinque 
Ports.  1  Sid.  66.  —  Nor  where,  the  cause  being  transitory,  the  defendant 
is  not  commorant  therein.  Yelv.  12.;  2  Inst.  557. — Nor  where  the  ac- 
tion is  by,  12  Co.  61.,  or  concerns  the  king,  as  quare  impedit.  Cro.  Eliz. 
911.  [So  an  action  lies  here  for  causes  in  their  nature  transitory  arising 
abroad.  2  Blk.  1055.;  Cowp.  161.;  or  in  Ireland.  7  East,  65.;  3  Smith, 
94.  Vide  2  Wils.  314.]  {  Vide  Percival  v.  Hickley,  1 8  Johns.  Rep.  257. 
Shaver  v.  White,  6  Munf.  110.  Rea  v.  Hayden,  3  Mass.  Rep.  24.  Qu. 
Whether  the  common  law  courts  will  take  cognizance  of  trespasses  commit- 
ted on  the  high  seas,  when  both  parties  are  aliens  ?  Gardner  v.  Thomas, 
14  Johns.  Rep.  134.  j 

(D  4.)  Privilege  —  and,  first,  as  a  peer, 

1.  When  alloivable. 

A  peer  by  patent  may  claim  to  be  sued  elsewhere.  1  Sid.  29.  [He  is 
not  suable  by  bill  of  Middlesex,  that  containing  a  capias.  3  M.  &  S.  88. 
And  though  it  was  held  that  he  is  suable  by  original  bill ;  Say.  Rep.  63, 
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64* ;  Cowp.  844. ;  yet  these  authorities  are  not  considered  conclusive*     ft 
H.  Bl.  267.  299.t;  2  Anst.  356. ;  3  B.  &  P.  7.  9.  (b),  12.   (a).] 

2.  When  not  allowable. 

A  peer  by  writ  cannot,  by  plea,  claim  to  be  sued  elsewhere.  —  He  must 
show  his  writ,  and  pray  his  privilege.     1  Sid.  29.  b. 

3.  Form  of  the  plea. 

[Where  peerage  is  claimed  ratione  baronii,  as  by  a  bishop,  he  must  plead 
that  he  is  unus  parium  regni  Angliae.     But  if  the  claim  is  ratione  nobilitatis, 
he  need  not  plead  otherwise  than  pursuant  to  his  creation.     4  Inst  15. ;  3 
Salk.  243.]  — A  peer  by  patent  must  proffer  it.     1  Sid.  29. ;  R.  6  Co.  53  b. 

4.  The  privilege  is  varied  by  pleading  in  chief* 
[2  H.  Bl.  267.  299. ;  2  Anst  356.  ;  3  B.  &  P.  7.  9.  (b),  12.  (a).] 
f5.  Occasional  waiver  of  the  privilege,  whether  a  waiver  as  to  all  the  world. 
[No.  4  Taunt.  668.] 

6.  Plea,  how  triable. 

[Where  nobility  is  gained  by  writ  or  patent,  without  descents,  it  is  tria- 
ble by  the  record.  But  when  gained  by  matter  in  fact,  as  by  marriage,  or 
where  descents  are  pleaded,  it  is  triable  by  the  country.  22  Assize,  24. ; 
3  Salk.  243.] 

[*]  7.  The  privilege,  whether  available  by  motion* 

[Yes,  where  the  suit  is  by  capias,  e.  gr.  bill  of  Middlesex.  3  M.  &  S. 
88.;  and  a  latitat  was  set  aside,  from  the  defendant  being  styled  baron  in  the 
praecipe.  3  East,  127.  But  an  Irish  peer  sued  by  bill  was  left  to  his  plea. 
1  B.  Moore,  410.] 

(D.  5.)  Privilege  as  baron  of  the  Cinque  Ports. 

That  he  is  a  baron  of  the  Cinque  Ports,  and  by  letters  patent  of  Edw.  1 ., 
confirmed  by  Queen  Eliz.,  ought  to  be  impleaded  there.  Off.  Br.  178. 
Vide  supra  (D  3). 

(D  6.)  Privilege  as  officer  to  a  court. 

1.  Serjeant  at  law. 

He  is  suable  in  any  of  the  courts  in  Westminster  Hal),  though  not  else- 
where.    R.  2  Lev.  129. ;  2  Mod.  297.     [And  only  by  original,  not  by  bill, 

Barnes,  371.] 

2.  Attorney. 

An  attorney  of  a  superior  court  is  entitled  to  be  sued  in  his  own  court, 
and  by  bill.  [Even  as  acceptor  of  a  bill  of  exchange.  Dougl.  312.]  And 
when  not  so  sued,  may  plead  to  the  jurisdiction.  2  Bui.  207.  ;  Lut.  195. 
639. ;  Tho.  Ent.  4. ;  Off.  Br.  177.  ;  Bro.  V.  M.  496.  [Hence  is  not  sua- 
ble in  the  county  court  of  Middlesex.  2Wils.  42. ;  Dougl.  380.;  3  Burr.  1583., 
semb.  contra  ;  see  2  B.  &  P.  29.  Nor  in  courts  of  conscience  ;  unless  by 
express,  statutory  provision,  as  in  the  London,  39  &  40  G.  3.  c.  114.  s.  10., 
Westminster,  24  G.  2.  c.  42.  s.  1. ;  Dougl.  381.,  and  Tower  Hamlets  acts, 
19  G.  3.  c.  68.  s.  24.  {  Vide  Webb  v.  Cleaveland,  9  Johns.  Rep.  266. 
Gilbert  t>.  Vanderpool,  15  Johns.  Rep.  242.  Emmet's  case,  2  Caines'  Rep. 
387.  Semb,  Contra ;  Secor  v.  Bell,  18  Johns.  Rep.  52.  The  venue  shall  not 
be  changed,  on  account  of  the  privilege  of  an  attorney  or  counsellor.  King 
v.  Burr,  20  Johns.  Rep.  274.  An  attorney  cannot  waive  his  privilege,  for 
it  is  not  allowed  to  him  for  his  own  sake  merely ;  the  court  and  the  suitors 
have  an  interest  in  it.     Scott  v.  Van  Alstyne,  9  Johns.  Rep.  216*    It  seems 
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that  the  privilege  of  an  attorney  in  the  inferior  courts,  from  arrest  by  pro- 
cess from  the  superior  courts,  does  not  extend  beyond  the  time  of  his  nee* 
essary  attendance  on  such  courts.     Gibbs  v.  Loomis,  10  Johns.  Rep.  463. 
An  attorney  may  lose  his  privilege  by  an  abandonment  of  the  profession. 
Brooks  v.  Patterson,  2  Johns.  Cas.  102.  S.  C.  Coleman  and  Caines'  Cas. 
133.  |       Otherwise  when  sued  by  the  king.     1  Ld.  Raym.  27.     But  ac- 
tions qui  tarn  are  not  considered  as  the  king's  actions.     T.  Raym.  275.  ; 
1  Lutw.   196.;  3  Lev,  398.;  1  Salk.  30.;  2  Salk.  543.*,  3  Salk.  282.  ; 
Comb.    318.;    12  Mod.   74.;  1    Blk.    373.;   Cowp.   367.;   Barnes,  48.] 
Otherwise,  too,  when  sued  [in  auter  droit,]  as  executor  or  administrator* 
R.  Hob.  177. ;  1  Salk.  2.  7.  ;  [1  Ld.  Raym.  533.1  Or  jointly  with  another 
aot  privileged.        |  Vide  Tiffany  v.  Griggs,  13  Johns.  Rep.  252.  }      20 
Hen.  6.  32.  b.  33.  a. ;  per  two  Judges,  lvent.  298.  ;  1  Vern.  246. ;  Bro. 
Privilege,  7.  9.  12. ;  [2  Rol.  Abr.  274. ;  2  Salk.  544. ;  12  Mod.  163,  164.  ; 
Pratt  v.  Salt,  H.  8  Geo.  2,  cited  in  4  Bac.  Abr.  223.  Q  thus  jointly  with 
his  wife.     R.  1  Rol.  580.,  1  45. ;  Bro.  Privilege,  9. ;  [Bill,  pi.  2. ;  Dyer, 
377  a. ;  1    Taunt.  254.J     Or  by  attorney  or  other  privileged  person  of 
another  court.     R.  2  Brownl.  267. ;  4  Leo.  193. ;  Hard.  117. ;  Godb.  81.; 
[2Str.  837. ;  1  Barnard  K.  B.  182.  228.  ;  1  Blk.  19.  ;  Barnes,  44. ;  2  Blk* 
1325.]     Thus  an  accountant  or  officer  of  the  Exchequer.     Hard.  365.  R. 
3  Leo.  223.  ;  [Secus,  if  of  the  same  court.     2  Str.   1141.;  1  Blk.  19.;  2 
Blk.  1085.  ;  6  T.  R.  524.]  Secus,  too,  by  a  mere  debtor  in  the  Exchequer. 
Hard.  365. ;  R.  3  L.eo.  223.     [Secus,  too,  where  the  plea  would  occasion  a 
ftutare  of  justice  ;  as  where  an  appeal  is  brought  in  the  K.  B.,  a  real  action 
in  the  C.  B.,  or  a  foreign  attachment  in  the  sheriff's  court  of  London, 
against  an  attorney  of  a  ditierent  court.     1  Saund.  67. ;  8  T.  R.  417.   And 
though  an  attorney  of  C.  B«,  when  in  the  actual  custody  of  the  marshal  of 
K.  B.,  is  suable  in  K.  B.  as  a  prisoner  by  third  persons  ;  yet  where  an  at* 
torney  of  one  court  puts  in  bail  to  an  action  depending  in  another,  he  may 
plead  his  privilege  as  well  against  the  original  [*]plaintiff  as  another  who 
sues  by  the  bye.  1  Ld.  Raym.  135. ;  1  Salk.  1.  Yet  where  an  attorney, after 
having  put  in  bail,  waives  his  privilege  by  pleading  in  chief  to  one  action,  it 
is  a  waiver  of  privilege  in  all  other  actions  against  him,  by  the  bye,  during 
the  same  term.     27  Hen.  6.  6.  a. ;  31  Hen.   6.  10. ;  Carth.  377. ;  1  Salk. 
1,2. ;  1  Ld.  Raym.  135.;  12  Mod.  102.  112.  535.;  1  Str.  191.  (*)]  Vide 
in  attorney.  (B.  17.) 

S.  A  PhUizer  of  C.  B. 
Is  privileged  as  above.     Tho.  Ent.  4. ;  Sal.  544. 

4.  A  cleik  in  the  Exchequer 
Is  privileged  as  above.     Lut.  44. ;  Mod.  Ca.  305. 

5.  A  sitting  clerk  in  the  Exchequer 
Is  privileged  as  above.     Andr.  44. 

6.  A  tally  cutter  and  receiver  in  the  Exchequer 
Is  privileged  as  above.     Tho.  Ent.  3. 

7.  A  debtor,  accountant,  or  officer  in  the  Exchequer 
Is  privileged  as  above.     Hard.  365. ;  Sal.  546. 

8.  A  new  officer  in  the  Exchequer 
Is  not  privileged;  for  his  name  is  not  in  Libro  Rubrico.     Jon.  288,  £89. 

*  Which  roles,  now  applied  to  attornies,  are  applicable  to  all  ether  officers. 
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9.  Clerk  to  a  prothorwtary 

[Is  privileged  as  above,  if  actually  employed  under  him.    Str.  546.  ;  Fort* 
341.;  Barnes,  371.] 

10.  Warden  of  the  Fleet 
Is  privileged  as  above.     1  Sal.  1. 

11.  A  six-clerk  in  Chancery 
Is  privileged  as  above.     Tho.  Ent.  3. 

12.  A  clerk  in  Chancery 
Is  privileged  as  above.     20  Hen.  6.  32  b. ;  1  Vent.  264. ;  Bro.  V.  M- 
498. ;  vide  3  Hen.  6.  30  a. 

13.  Servant  to  a  clerk  in  Chancery 
Is  privileged  as  above.     Lut.  1465. 

1 4.  Whether  allowable  in  suite  qui  tarn. 
Yes.     1  Salk.  543. ;  [supra  2.] 

15.  Whether  claimed  by  plea  or  motion. 

Must  be  claimed  by  plea.  Salk.  544.  [Thus  when  an  attorney  is  sued 
by  original.  Dougl.  312. ;  2  Blk.  1085.  Vide  infra.  19.}  {  But  semb. 
conk  an  attorney  may  be  discharged  from  arrest  on  ca.  sa.  during  his  atten- 
dance on  court,  having  business  to  transact,  on  motion,  &c.  Secor  v.  Bell, 
18  Johns.  Rep.  52.  j 

16.  Form  of  the  pha—* general  rule** 

Prescriptive  claim  of  privilege  need  not  be  so  precisely  alleged,  for  the 
court  take  notice  of  it.  Lut.  1666.  [And  where  it  depends  on  general 
custom,  a  mis-statement  of  the  custom  will  not  vitiate.  9  East,  424.} 
When,  Hkewise,  the  claim  need  not  be  affirmative  y  for  it  is  [*]matter  in  law 
not  traversable.  R.  Sal.  543.  A  venue  must  be  laid  to  the  facts  of  the 
plea.  R.  1  Vent.  264.;  Semb.  Lut.  1466. ;  [Carth.  363.  But  see  infra, 
17.] 

17.  Form  of  the  plea  when  by  an  attorney* 
He  need  not  state  that  he  has  clients  in  his  own  court.  Lut.  1666. ;  nor 
lay  a  venue  to  the  fact  of  his  being  attorney,  for  being  a  personal  privilege  it 
shall  be  tried  where  the  writ  is  brought.  R.  Sal.  545.  \  [1  Salk.  6. ;  2  Ld. 
Raym.  1814.;]  Cont.  R.  Carth.  363. ;  [but  see  supra,  16.]  —  If  he  pleads 
quod  est  attornatus,  without  saying  quod  fuit  tempore  brevis,  it  is  ill.  R.  1 
Salk.  1 . ;  Str.  864. ;  Ld.  Raym.  1 567. ;]  or  quod  nulltfs  attorn'  non  debet,  &c. 
R.  1  Sal.  328. ;  or  quod  omnes  attorn'  non  debent  placitari,  without  saying  vel 
eorum  aliquis.  R.  Lut.  639.  j  Hard.  164.  Sti.  359*;  [for  it  is  a  negative 
pregnant ;  Fort.  343.]  —  He  may  produce  his  writ  of  privilege  or  admission 
upon  record,  and  conclude  prout  patet  per  recordum,  and  then  the  plaintiff 
eannot  deny  his  being  an  attorney.  R.  Sal.  545. ;  Skin.  582. ;  or  he  may 
plead  it  without  producing  it,  and  then  it  may  be  denied.  R.  Sal.  545. ; 
as  mav  one  claiming  as  clerk,  &c.  to  another  who  has  a  record  for  his  privi- 
lege, for  that  is  a  fact.     Skin.  52 1 .  582. 

18.  Affidavit  in  verification  of  the  plea — when  requisite. 

An  attorney  need  not,  Mod.  Ca.  114.;  vide  5  Mod.  335.  {  Gilbert  r. 
Vanderpool,  15  Johns.  Rep.  242.  Brooks  v.  Patterson,  I  Johns.  Cas. 
328.  \  A  clerk  to  a  prothonotary  must,  Fort.  341.,  swear  to  the  truth  of  the 
plea. 
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19.  Affidavit  in  verification  of  the  plea  — Us  matter  and  form. 
[An  affidavit  that  the  plea  is  a  true  plea  is  evasive.     Fort  34 1  •  Str.  705. 
See  the  forms  of  affidavits  by  Serjeants.     Str.  738. ;  and  prothonotaries' 
clerks.     Fort.   342.]      {  Gilbert  v.  Vanderpool,    15  Johns.    Rep.    242. 
Brooks  v.  Patterson,  1  Johns.  Cas.  328.  \ 

20.  Plea  of  privilege  by  an  Exchequer  officer,  how  tried  and  allowed. 
That  one  is  a  sitting  clerk  in  the  Exchequer  is  triable  by  the  record.  And. 
44.  —  And  that  one  is  clerk  there  may  be  allowed  upon  producing  the  Li- 
ber Rubricus.     Lut.  56.  Sti.  359.  Mod.  Ca.    305.  Jon.  288. — or  by  a 
supersedeas  to  C.  B.     Secus  to  K.  B.  R.  Sal.  546. 

{ (D  6.  a.)  Privilege  :  as  a  member  of  a  legislative  body. 

1.  When  allowable. 

A  party  privileged  from  arrest  or  suit,  as  a  member  of  the  general  assem- 
bly, may  avail  himself  of  it,  by  plea  in  abatement.  King  v.  Coit,  4  Day, 
129.  But  if  the  defendant  has  arrived  at  his  home,  within  the  14  days 
after  leaving  the  legislature,  and  before  the  arrest,  he  cannot  plead  his  priv- 
ilege. Colvin  v.  Morgan,  1  Johns.  Cas.  415.  So,  in  an  action  on  a  joint 
and  several  obligation  against  two,  one  of  the  joint  and  several  obligors  can* 
not  avail  himself  of  the  privilege  of  the  other.  Gibbes  v.  Mitchell,  2  Bay, 
406.  So,  a  member  of  assembly,  or  of  the  state  convention,  is  privileged 
from  arrest  or  summons,  during  the  sitting  of  the  body  of  which  he  is  a 
member.  Bolton  v.  Martin,  1  Dall.  296.  It  seems,  that  a  member  of 
Congress,  having  been  surrendered  by  his  bail,  during  the  session  of  Con- 
gress, may  be  discharged  from  the  custody  of  the  sheriff,  on  the  ground  of 
o/5  privilege.     Coxe  v.  M'Clenachau,  3  Dall.  478. 

(D6.  b.)  Privilege  as  an  officer  of  government — military  officer. 

1.  Whether  allowable. 
An  officer  of  militia  being  absent  from  his  own  county,  on  military   busi- 
ness, is  not  privileged  from  arrest.     Morgan  r.  Eckart,  1  Dall.  295. 

(D  6.  c.)  Privilege  as  an  officer  of  government  —  executive  offi- 
cer—  sheriff. 
1.  Whether  allowable. 

A  sheriff  elect,  being  absent  from  his  own  county,  for  the  purpose  of  solic- 
iting his  commission,  and  giving  the  necessary  security,  is  not  privileged 
from  arrest.     Morgan  v.  Bower,  1  Dall.  295.  \ 

(D  7.)  Privilege  as  a  tinner, 

1.  When  allowable. 

Defendant  may  plead  that  he  is  a  tinner,  and  that  Edw.  1  •  granted  to  the 
tinners  of  Cornwall  not  to  be  sued  elsewhere  than  in  the  stannary  court,  up- 
on contracts  arising  within  the  liberty,  and  that  the  now  contract  arose 
there.     R.  Mo.  849. ;  1  Rol.  295. ;  R.  2  Rol.  44.    Vide  Courts,  (L  1,  &c.) 

2.  When  not  allowable. 
When  defendant  is  in  the  [actual]  custody   of  the  marshal  of  K.  B.  R* 
2  Bui.  122,  123. 

3.  Form  of  the  plea. 

Defendant  must  shew  the  patent,  for  he  is  privy  to  it.  R.  Mo^  8 19.  j 
Dab.  1  Rol.    296. 
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(D  8»)  Privilege  a9  a  minter. 

That  he  is  monetarious,  and  by  letters  patent  of  Edw.  2.  ought  to  be  im- 
pleaded before  the  warden  of  the  mint.     Tho.  Ent.  3. 

[*](D  9.)  At  what  time  it  shall  be  pleaded,  [or  conusance  (demand- 
ed,] Vide  post.  (I  16.)  to  (I  36.) 
1.  Duration  of  time  allowed/or. 

[Regularly  the  plea  is  limited  to  the  first  four  days ;  but  where  defendant 
voluntarily  appears  before  the  regular  time,  it  may  be  pleaded  afterwards* 
2Str.  1120.] 

2.  Whether  allowable  after  a  general  imparlance* 

No ;  as  that  land  is  antient  demesne.  Dub.  Cro.  Car.  9. ;  Diet.  1  Vent* 
236. ;  R.  ut  dicitur  Lat.  83. ;  but  there  per  two  J.  contra.  R.  Dyer,  210. 
b.,  in  marg.,  that  it  lies  after  imparlance  in  that  particular  case ;  but  there 
a  judgment  is  cited  to  the  contrary.  —  Or  that  party  is  a  peer.  R.  1  Sid. 
29,  —  Or  of  the  privy  chamber.  R.  Ray.  34.  —  Or  an  attorney.  Lut. 
639. ;  R.  Sho.  49. ;  R.  9  Edw.  4.  53.  b.  —  Or  otherwise  privileged.  Hard. 
865.;  Sav.  131. ;  Bro.  Priv.  7.  25. 5  Str.  532.  Though  the  prayer  of  im- 
parlance was  by  mistake,  or  through  ignorance.     2  Rol.  294. 

3.  Whether  allowable  after  a  diletur  in  the  sheriff  of  London9  8  court. 

No.    Carth.  26. 

4f  Whether  allowable  after  bail  put  in. 

Yes ;  whether  the  bail  are  common  or  special.  R.  3  Lev.  343. ;  1  Sal. 
2. ;  vide  1  Sal.  8.      \  Brooks  v.  Patterson,  1  Johns.  Cas.  328.  \ 

5.  Whether  allowable  after  admission  of  the  jurisdiction. 

No ;  thus  after  plea.  R.  Mo.  34. ;  Dal.  35.  {  Smith  v.  Elder,  3 
Johns.  Rep.  1 05.  \  And  a  supersedeas  after  such  admission  comes  too 
late.    R.  contra  3  H.  6.  30.  a.     Vide  20  H.  6.  32.  a. 

6.  Whether  allowable  after  a  waiver  in  a  suit  by  a  third  person. 
Vide  supra  (D  6.)  2. 
r.  Whether  allowable  where  defendant  is  in  the  fictitious  custody  of  the  marshal- 
Yea  5  per  Holt,  1  Sal.  1 . 

8.  Of  the  claim  of  conusance. 
Vide  Conusance  in  Courts.     (P  2,  3.) 

(E)   PLEA  TO  THE  PERSON  OF  THE  PLAINTIFF. 

[£  j.]  Villeinage. 

1.  When  allowable. 
Formerly  it  was  a  plea,  that  demandant  or  plaintiff  was  defendant's  vil- 
lein, whether  regardant  or  in  gross.  Co.  Lit.  123.  b.,  128.  a. ;  though  he 
was  for  life  or  years  only.  Co.  Lit.  123.  b.  [Now  it  is  a  plea  only  where 
defendant  is  villein  in  gross,  which  he  may  become  by  confessing  himself 
such  in  a  court  of  record.     Lofil,  1 9.] 

2.  When  not  allowable* 

Where  the  suit  is  for  the  trial  of  the  villein's  liberty ;  or  is  an  appeal  of 
the  death  of  an  ancestor  or  husband.  1  H.  4.  5.  b. ;  Co.  Lit.  123.  b. ;  or 
an  appeal  of  rape  by  the  nief  against  her  lord.     Co.  Lit.  123.  b.     Secus  an 
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ippeal  of  robbery  or  mayhem.  Co.  Lit.  123.  b.  126.  b.  So,  [*]wbere  plain- 
tiff sues  as  executor.  Co.  Lit.  124.  a. ;  or  sues  a  third  person.  Co.  Lit. 
123.  b.     Vide  post.  (F  3.) 

3.  Form  of  pleadings  relative  to* 

Where  the  plea  is  not  allowable,  the  lord  must  make  protestation,  that 
defendant  is  his  villein,  otherwise  the  plaintiff  shall  be  enfranchised.  Co. 
Lit.  124.  a.  b.   1  H.  4.  5.  b. 

(E2.)  Outlawry. 
1.  When  allowable. 

It  may  be  pleaded  that  the  demandant  or  plaintiff  is  outlawed.     Co.  Lit. 
128.  a.;  vide  Lut.  6.   1529.  1573.  1574.;  vide  in  Pleader,  (2.  W.  24.); 
or,  being  a  woman,  waived.     Lut.  39.     And  in  bar  where  the  cause  of  ac- 
tion is  forfeited  by  the  outlawry.     Co.  Lit.  128.  b.  3  Lev.  29,;  or  in  a. 
scire  facias  upon  a  judgment  in  trespass,  by  which  the  damages  are  ascer- 
tained.    R.  per  three  Js«,  Jon.  239.     Vide  Pleader,  (3  L.  12.)     But  only 
in  abatement  where  the  damages  are  uncertain,  and  therefore  not  forfeited ; 
and  in  real  actions,     Co.  Lit.  128.b.     R.  Ow.  22.     And  even  when  pleada- 
ble in  bar,  it  may  be  pleaded  in  abatement.     Semb.  Lut.  1604.     It  is  a 
good  plea  though  the  suit  be  by  way  of  discharge,  as  in  an  audita  querela. 
R.  2  Cro.   425.     So  in  an  appeal,  outlawry  in  a  personal  action  is  a  good 
plea.    St.  P.  C.  149.  a.     So  in  an  information  qui  tarn,  &c.     R.  2  Mod. 
267.     And  if  a  prisoner  under  a  capias  utlagatum  escapes  and  is  retaken ; 
in  an  audita  querela,  the  outlawry  is  a  plea.     R.  1  Sid.  43.     And  whether 
the  outlawry   was  upon  mesne  or  final  process.     Lut.  1 529.     And  though 
the  outlawry  be  erroneous.     R.  Lut.  40.     So  outlawry  of  the  testator  is  a 
p/ea  to  an  action  by  an  executor.     Lut.  1604.     So  the  outlawry  of  one  de- 
mandant is  a  plea  to  both ;  unless  the  outlawry  was  for  felony,  since  that  is 
a  severance  in  law.     So  in  personal  actions,  the  outlawry  of  one  plaintiff 
is  a  plea  to  both ;  thus,  in  a  joint  action  by  husband  and  wife,  that  the  wife 
was  waived ;  or  in  error  by  two  on  a  judgment  against  them,  that  one  is 
outlawed.     Ag.  2  Cro.  616.     But  if  one  defendant  is  outlawed,  the  plain- 
tiff may  declare  against  the  other  alone.     Vide  Lut.  35.   . 

2.  When  not  allowable. 

Outlawry  is  no  plea  in  a  writ  of  error  to  reverse  the  same,  Co.  Lit.  1 28. 
a. ",  1  Sid.  43. ;  Cro.  Jac.  616. ;  or  another  outlawry,  Co.  Lit.  128  a. ;  Dub. 
unless  tiie  other  outlawry  be  also  erroneous.  Bac.  Elements,  7,  8. ;  nor  in 
an  attaint.  Co.  Lit.  128.  a.;  1  Sid.  43.;  Cro.  Jac.  616. ;  nor  where  the 
plaintiff  sues  in  another  capacity ;  thus  as  executor,  or  administrator,  or  as 
mayor.  Co.  Lit.  128  a.  So  in  error,  attaint,  audita  querela,  &c.  which 
are  for  a  discharge,  outlawry  of  one  plaintiff  is  no  plea.     R.  2  Cro.  616. ; 

Eee  1  Sid.  43. ;]  nor  where  the  outlawry  was  in  a  county  palatine.     Co. 
it  128.  a. 

3.  Whether  pleadable  before  exigent  returned,  and  outlaiory  recorded. 
No.     Co.  Lit.  128.  b. ;  288.  b. 

4.  Whether  pleadable  after  imparlance. 

No.  2  Rol.  59. 

5.  Form  of  the  plea. 
It  must  appear  by  averment,  or  by  saying  praedict'  plaintiff,  or  otherwise, 
[*]that  they  are  the  same  person.  R.  Lut.  40. ;  2  Mod.  267.   The  record  ot' 
the  outlawrv  must  be  shown  sub  pede  sieilli,  Co.  Lit.    128.  b. ;  unless  the 
J  [*38]  [*39] 
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outlawry  was  in  the  same  court.  R.  Lut.  40.;  2  Mod.  267;  Lut.  1614. 
And  if  it  be  not  sub  pede  sigilli,  the  plaintiff  should  refuse  it,  for  if  he  ac- 
cepts the  plea,  he  cannot  demur  for  it.  R.  1  Sal.  217.  [See  now  1  T.  R, 
149,  that  a  record  need  not  be  profered.]  The  plea  must  conclude  prout 
patet  per  recordum  ;  for  a  conclusion,  et  hoc  paratus  est  verificare,  is  bad. 
R.  3  Leo.  29. ;  [Com.  Rep.  307.] 

6.  Of  the  replication  to  the  plea. 

The  plaintiff  cannot  reply  that  the  outlawry  is  erroneous,  since  that  is 
only  objectionable  by  writ  of  error,  R.  Lut.  40.  [or  motion.]  But  he  may 
reply  that  he  was  dwelling  at  another  place,  for  then  he  is  not  the  same  per- 
son.    R.  1  Leo.  87. 

7.  Effect  of  a  pardon  or  reversal  after  plea  and  before  judgment. 

The  cause  may  proceed,  and  shall  not  be  abated.  44  Edw.  3,  27.  a.  ; 
Co.  Lit  128.  b. ;  St.  P.  C.  149.  a. ;  Cro.  Jac.  484. 

8.  Judgment  on  the  plea. 

[The  judgment  for  the  defendant  is,  not  that  the  writ  abate,  but  only  quod 
toquela  remaneat  quousque,  &c.  8  Rep.  69.  a.] 

(E  3.)  Attainder  and  abjuration. 

1.  When  allowable. 

It  may  be  pleaded  in  abatement,  that  the  plaintiff  is  attainted  of  treason 

or  felony.     Co.  Lit.  130.  a. ;  Noy,  1.  ;  Sho.  155. ;  vide  in  Pleader,  (2  W. 

24);  or  in  a  praemunire.     Co.   Lit.  129.  b. ;  or  bath  abjured.     Co.  Lit. 

728.  a.     And  in  bar  if  the  cause  is  forfeited  thereby,     tiro.  V.  M.  252. 

j  Vide  Sleght  v.  Kane,  2  Johns.  Cas.  236.  \ 

2.  When  not  allowable. 

* 

In  error  for  reversal  of  the  same,  Bac.  Elements,  7.,  or  another  attain- 
der. Dub.  Bac.  Elements,  7,  8.,  it  is  no  plea.  Neither  is  it  where  the  at- 
tainder waa  pardoned  before  the  cause  of  action.  Adm.  Sho.  155.  Nor 
can  a  defendant  plead  that  himself  is  attainted.  Dub.  1  Leo.  330. ;  R.  Co. 
Ent.  246.  b. ;  248.  a. ;  2  And.  38.  46. ;  vide  1  Leo.  466. 

(E  4.)  Alien-born.     See  Alien  (C.  5.) 

1.  When  allowable. 

Alien  enemy  is  a  plea  in  abatement,  Co.  Lit.  129.  b. ;  Ast.  Ent.  1 1.  ;  9 
Edw.  4.  7.  ;  or  to  the  action.     Co.  Lit.  129.  b. ;  in  actions   real,  personal, 
or  mixed  ;  and  though  the  suit  is  in  another's  right,  thus,  as  executor.     R. 
Cro.  Eliz.  142.      }  Alienage  must  be  pleaded  in  abatement     Ball  v.  Chap- 
man, 10  Johns.  Rep.    183.  Sewall  v.  Lee,  9   Mass.  Rep.  363.  Martin?. 
Woods,  9  Mass.  Rep.  377.  Hutchinson  ?.  Brock,  11  Mass.  Rep.  119.  Le- 
viner.  Taylor,  12  Mass.  Rep.  8.     The  plea  of  alien  friend  is  pleadable  on- 
ly in  real  actions,  and  must  be  pleaded  in  abatement.     Ainslie  v.  Martin,  9 
Mass.  Rep.   454.     The  plea  of  alien  enemy,  in  real  actions  may  be  plead- 
ed either  in  abatement  or  in  bar.     Hutchinson  v.  Brock,  supra.     Where 
the  plaintiff  in  a  suit  becomes  an  alien  enemy,  after  judgment ;  the  court 
will  not,  on  motion,  stay,  or  set  aside  the  execution.     Buckley  v.  Lyttle, 
10  Johns.  Rep.  117.  J      So  alien  enemy  in  the  testator  at  the  time  of  his 
death,  is  a  plea  to  an  action  by  his  executor  on  an  obligation.     Semb.  Lut. 
34. ;  Skin.  370.    [So  an  action  by  the  trustee  of  an  alien  enemy,  though 
his  object  is  to  pay  himself,  shall  abate.     6  T.  R.   23. ;  but  see  6   Taunt* 
332.      )  Vide  also,  Hamersley  v.  Lambert,  2  Johns,  Ch.  Rep.  5Q8»  }      So 
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I     likewise  an  action  for  a  demand  due  to  two,  of  whom  one  is  an  alien  enemy. 
I     3  M.  &  S.  533.] 

2.  When  not  allowable. 

Alienage,  without  enmity,  is  no  plea  in  personal  actions.  Co.  Lit.  1 29.b.  ; 
as  in  trespass  cl.  fr.  32  H.  6.  23.  b. ;  or  debt,  slander,  &c.  R.  Dy.  2.  b.  {  Vide 
Ainslie  i>.  Martin,  9  Mass.  Rep.  454.  Levine  r.  Taylor,  12  Mass.  Rep.  8. 
Barges  r.  Hogg,  1  Hayw.  485.  Aliens,  resident  in  the  United  States,  at  the 
commencement  of  a  war  between  their  own  country  and  the  United  States, 
or  who  came  to  reside  in  the  United  States  after  the  commencement  of  the 
war,  under  an  express  or  implied  permission,  may  sue  and  be  sued  as  in  time 
of  peace.  Clark  v.  Morey,  10  Johns.  Rep.  69.  \  Nor  in  a  suit  in  anoth- 
er's right  ;  thus  as  executor  or  administrator.  [*]R.  Cro.  Car*  9. ;  Skin. 
370. ;  or  as  an  abbot  or  prior.  Co.  Lit.  129.  a.  b.  —  Nor  in  a  scire  facias 
upon  a  judgment,  for  it  ought  to  be  pleaded  to  the  original  action.  R.  1 
Sal.  2.  [2  Ld.  Raym.  853.]  — Nor  in  error  on  a  judgment  in  an  informa- 
tion against  him.  Co.  Lit.  129.  b.  —  Nor  in  any  writ  of  error.  1  Brownh 
42.  —  Nor  is  alien  enemy  any  plea,  where  a  man  is  under  the  king's  pro- 
tection. R.  1  Sal.  46.  ;  [Fort.  221. ;  Co.  Lit.  129  b.  n.  3.  ;  1  Ld.Raym. 
282.] 

3.  When  requisite. 

[Alien  enmity,  since  contract  made,  in  the  principal  for  whom  a  British 
agent  is  suing  in  assumpsit  in  his  own  name,  must  be  objected  by  plea.  15 
East,  260.] 

4.  Ibrm  of  the  plea  of  alien  born. 

Plea  of  alien  born  is  good,  though  it  is  not  said  de  patre  et  matre  extra 
hgentiam,  &c.  Sho.  349.  ;  or  natus,  but  only  oriundus  extra  ligentiam.  R. 
4  Mod.  405.  {  Vide  Ainsley  x>.  Martin,  9  Mass.  Rep.  454.  When  alien- 
age must  be  pleaded  specially.  Ibid.  \  And  when  in  abatement,  no  ve- 
nue need  be  alleged  in  the  plea;  secus  when  in  bar.  Ld.  Raym.  1243. 
Forts.  221.] 

5.  Form  of  the  plea  of  alien  enemy. 

,  [It  must  shew  that  plaintiff  is  in  enmity.  2  Str,  1032.  ;  Andr.  76.  and 
negative  every  right  in  the  plaintiff  which  would  entitle  him,  though  an  ali- 
en enemy,  to  sue.  8  T.  R.  166.]  {  Vide  Parkinson  v.  Wcntworth,  11 
Mass.  Rep.  26..  Hutchinson  v.  Brock,  11  Mass.  Rep.  119.  Levine  v. 
Taylor,  12  Mass.  Rep.  8.     Russell  v.  Skipwith,  6  Binn.  241.  } 

6.  Joinder  of  the  plea  of  alien  enemy  with  others* 

[It  cannot  be  joined  with  any  plea,  which  admits  that  the  plaintiff  has  a 
locus  standi  in  court.     10  East,  326. ;  12  East,  206.] 

\  6  a.  Effect  of  the  plea. 

In  time  of  peace,  alienage  is  no  plea  in  a  personal  action ;  and  in  time 
of  war  the  plea  of  alien  enemy  is  only  a  temporary  disability  of  the  plaintiff, 
which  ceases  with  the  war,  and  its  effect  is  not  to  abate  the  writ  or  defeat 
the  process  entirely,  but  to  suspend  it.  Levine  v.  Taylor,  12  Mass.  Rep. 
8.  Hutchinson  r.  Brock,  11  Mass.  Rep.  119.  Bell  v.  Chapman,  10 
Johns.  Rep.  183.  Hamersley  v.  Lambert,  2  Johns.  Ch.  Rep.  508-  Vide 
Rossell  v.  Skipwith,  1  Serg.  &R.  310.  \ 

7.  Of  the  replication. 
Hie  plaintiff  may  reply  that  he  was  born  within  ligeance.     See  Th.  Dig. 
i  J.  c.  6.  s*  5.  ;   I  Sid.  357.     [If  the  plea  i9  in  abatement,  no  venue  need 
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be  laid  in  the  replication ;  secus  if  in  bar*  Ld.  Raym.  1243. ;  Forts*  221.1 
—  If  the  plea  is  in  abatement,  it  shall  conclude  to  the  country;  for  it  shall 
be  tried  where  the  writ  is  brought.  R.  1  Sal.  2. :  If  in  bar,  with  an  aver- 
ment. 1  Sal.  2. ;  R.  4  Mod.  285.  So  he  may  reply,  that  he  is  made  de- 
nizen by  letters  patent.  9  Edw.  4.  7.  b. ;  or  naturalized  by  parliament. 
3  H.  6.  55.  a.  And  if  the  replication  be,  that  the  party,  a  third  person, 
continued  here  till  his  death  by  the  king's  license,  it  snail  be  intended  that 
he  came  with  license.  R.  Lut.  35.  {  Vide  Ainslie  v.  Martin,  9  Mass. 
Rep.  454. 

8.  Form  of  the  Judgment. 

Vide  Hutchinson  v.  Brock,  1 1  Mass.  Rep.  119.  Parkinson  v.  Went- 
worth,  1 1  Mass.  Rep.  26.  } 

(E  5.)  Profession. 

1.  When  allowable  at  common  law. 

It  may  be  pleaded  in  abatement,  that  the  demandant  or  plaintiff  is  pro- 
fessed in  religion.  Co.  Lit.  132.  a.  And  profession  of  one  demandant, 
7  H.  4.  2.  a.,  unless  an  executor,  3  H.  6.  24.  b.,  abates  the  writ  for  all. 

2.  When  not  allowable  at  common  law. 

Where  the  profession  is  out  of  the  realm  ;  for  it  cannot  be  tried  by  the 
certificate  of  the  ordinary.  Co.  Lit.  132.  b.  Or  where  the  suit  is  in  ano- 
ther's right ;  thus,  as  executor  or  administrator.  Co.  Lit<  1 32.  b.  Or  as 
!>arson  or  bishop.  Ibid.  Or  as  abbot.  Ibid.  Or  by  the  king's  farmer 
or  a  matter  concerning  his  farm.  2  H.  4.  7.  a.  Or  where  the  professed 
joins  with  his  sovereign,  as  a  monk  with  his  abbot,  in  battery  [*]Co.  Lit. 
132.  b.  Or  in  conspiracy.  Ibid.  Or  is  enabled  to  sue  by  the  king's  pa- 
tent ;  or  by  prescription ;  or  by  the  pope's  bull. 

3.  Form  of  the  plea. 
It  suffices  to  say  that  he  was,  without  saying  he  ts,  professed.     1  Ed.  3. 8. 

4.  Legal  effect  of  profession  pending  suit. 
Vide  post  (H  41.). 

5.  Common  law,  how  changed  by  statute. 
By  st.  31  Hen.  8.  c.  6«,  and  33  H.  8.  c.  29.,  those  professed  may  purchase, 
sue,  and  be  sued,  &c.  as  if  never  professed. 

<{  (£  5.  a.)  Lunacy. 

1.  When  allowable. 

A  suit  brought  by  a  lunatick  or  non  sane  person,  under  guardianship,  shall 
abate ;  and  it  is  unnecessary,  in  the  plea,  to  set  forth  the  proceedings  pre- 
vious to  the  appointment  of  the  guardian.     Collard  v.  Crane,  Brayt.  18.  } 

(E  6.)  Coverture.     Vide  post.  (F2.),  (H  4.),  Baron  and  Feme,  and 

Pieader,  (2  A  1.) 

1.  When  allowable. 

So  it  may  be  pleaded  to  the  person  of  the  plaintiff,  that -she  is  a  feme  co- 
vert. Co.  Lit.  139.  b. ;  Ast.  Ent.  9.  As  that  she  is  defendant's  own  wife. 
Semb.  17  Edw.  3.  20.  b. ;  1  Bro.  Ent.  63.  So  to  an  action  by  two  as  hus- 
band and  wife,  it  may  be  pleaded  that  she  was  not  covert  at  the  day  of  the 
writ  purchased.  Th.  D.  1.  11.  c.  2.  s.  8. ;  or  that  they  never  were  mar- 
ried.   Sho.  50. ;  or  that  they  were  divorced.    39  Edw.  3.  32.     TSo  cover- 
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tare  is  a  plea,  though  the  wife  lives  apart  with  a  separate  maintenance,  8 
T.  R.  545.  See  5  T.  R.  679.  So,  though  the  husband  has  deserted  her 
and  gone  abroad*  11  East,  301.;  or  has  abandoned  her  for  adultery.  8 
T.  R.  647*  See  1  B.  &  P.  338. ;  or  resides  in  an  enemy's  country,  not 
with  a  view  of  adhering  to  the  enemy.  2  B.  &  P.  226. ;  or  is  a  foreigner 
resident  abroad.  1  B.  &  P.  357.  contra;  3  Campb.  123.  accord.]  {  So, 
if  a  feme  sole,  administratrix,  brings  a  suit,  and  marries,  Us  pendens,  the  soil 
shall  abate*     Swan  v.  Wilkinson,  14  Mass.  Rep.  295. 

So,  in  a  writ  of  right,  if  one  of  several  demandants,  a  feme  sole,  marries 
pending  the  suit,  the  writ  will  abate  as  to  all.  Oxnard  v.  The  Proprietors 
of  the  Kennebeck  Purchase,  10  Mass.  Rep.  179.  \ 

2.  When  not  allowable* 

Coverture  is  no  plea  where  the  husband  is  banished  or  transported.  Co. 
lit.  132.  b. ;  R.  Mod.  851. ;  2  H.  4.  7.  a. ;  [Lofit,  142.  ;1  or  hath  abjured. 
Co.  Lit.  132.  b.  133.  a. ;  or  if  there  be  a  divorce,  though  only  a  mensa  et 
ihoro.  D.  Mo.  666. ;  or  where  the  queen  consort  sues  alone.  Co.  Lit. 
133.  a.  [As  to  a  summary  interference  by  the  court,  see  9  East,  471.] 
)  If  a  feme  sole,  being  one  of  several  administrators,  marries,  during  the 
pendency  of  a  suit  brought  in  their  names,  jointly,  the  suit  is  not  thereby 
abated.  Newell  x>.  Marcy,  Mass.  Rep.  341.  Secus,  if  a  feme  sole,  being 
one  of  several  plaintiffs,  who  sue  in  their  own  right,  and  she  marries,  hi 
pendens.     Campbell  v.  Kathare,  Brayt.  21.  \ 

3.  Of  the  replication. 
To  a  plea  of  coverture  the  plaintiff  may  reply  that  she  is  sole,  which  ihall 
be  tried  by  the  country.     Ast.  Ent.  9,  10. ;  and  then  traverse  the  cover- 
nine. 

(£  7.)  Excommunication,  Popish  Recusancy,  and  Judaism* 

1.  Plea  of  excommunication  when  allowable  at  common  law. 

So  it  may  be  pleaded  in  abatement,  that  the  demandant  or  plaintiff  is  ex* 
communicated.  Go.  Lit.  134.  a. ;  Lut.  17.  Though  he  sues  as  executes 
or  administrator.  Co.  Lit.  134.  a.;  3  Lev.  208.  Or  in  bis  political  ca- 
pacity, being  a  corporation  sole,  as  bishop,  &c.  Co.  Lit.  134.  a.  And  ex- 
communication of  one  plaintiff  is  a  plea  to  both.     D.  3  Lev.  208. 

£•  Plea  of  excommunication  when  not  allowable  at  common  law. 

It  is  no  plea  in  an  action  by  a  corporation  aggregate  that  the  mayor  [*lii 
excommunicated.  Co.  Lit.  134.  a.  Nor  in  prohibition,  &c.  that  he  who 
sues  qui  tarn,  &c.  is  excommunicated ;  for  he  sues  for  the  king  also.  12  Co. 
01.  Nor  excommunication  by  the  pone.  Co.  Lit.  J  34.  a.  Nor  excom- 
munication by  the  bishop  himself,  who  is  defendant  in  the  cause ;  for  it  sbaH 
be  intended  for  the  same  cause,  unless  the  contrary  appears.     Co.  Lit*  1 34.  n* 

3.  Form  of  the  plea  of  excommunication. 

Il  ought  to  show  the  time  of  the  excommunication.  2  Cro.  82. ;  and  by 
vrhat  bishop  pronounced.  R.  Mo.  775.  It  ought  to  aver  that  the  party  ex- 
communicated and  the  plaintiff  arc  the  same  person.  2  Cro.  82.  Should 
pray  as  judgment  quod  responderi  non  debet,  and  not  judicium  de  brevi. 
R.  3  Lev.  208.  Note,  respondere  for  responderi,  is  bad.  R.  3  Lev.  240. 
And  quod  loquela  remaneat  sine  die  quousque,  &c.  R.  Lut.  19.  (See  the 
reason,  infra  6.)  It  ought  to  show  the  letters  under  the  seal  of  the  bi^op 
declaring  it.  6o.  Lit.  133.  b. ;  R.  Lut.  19.  And  if  the  party  shows  the 
certificate  of  the  bishop  in  his  plea,  it  in  not  sufficient,  unless  it  be  sub  pede 
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sigilli.     Lut.  19. ;  vide  3  Lev.  333,  334.     So  if  the  excommunication  be  by 
the  delegates,  he  ought  to  shew  their  certificate  of  it  under  seal.     Lut.  1 9. 

4.  Replication  to  the  plea  of  excommunication. 

May  be  that  the  plaintiff  is  absolved,  or  pardoned  by  a  general  pardon* 
Dub.  2  Cro.  2121  But  if  an  absolution  be  produced,  it  is  not  sufficient,  un- 
less it  appear  to  be  by  the  same  bishop,  or  by  the  archbishop,  &c.  upon 
appeal.  R.  Mo.  775.  Or  it  may  admit  the  fact,  whereupon  judgment 
shall  be  quod  loquela  remaneat  quousque.  *  Vide  Co.  Lit.  1 34.  b. 

5.  Trial  of  the  plea  oj  excommunication. 

Excommunication  shall  be  tried  by  the  certificate  of  the  bishop,  and  none 
bat  the  king's  court  can  write  to  him.  Go.  Lit.  134.  a.  None  too  but 
himself,  or  one  that  has  ordinary  jurisdiction,  and  is  immediate  officer  to  the 
king's  courts,  can  certify  excommunication.  Co.  Lit.  134.  a.  ;  vide  Certi- 
ficate ;  8  Rep.  68.  a. ;  as  the  dean  and  chapter  in  time  of  vacation.  Co. 
Lit.  134.  a.  ;  the  archdeacon  of  Richmond.  Co.  Lit.  134.  a. ;  and  a  cer- 
tificate that  another  bishop  certified  him  is  not  good.  Co.  Lit.  134.  a. 
Though  excommunication  may  be  certified  by  letters  testimonial  sub  sigillo, 
as  well  as  by  direct  certificate.     R.  1  Vent.  222. 

6.  Judgment  on  the  plea  of  excommunication* 

If  found  for  defendant  or  admitted,  he  shall  have  judgment  to  go  quit 
without  day ;  but  the  writ  shall  not  abate ;  for  upon  letters  of  absolution,  the 
plaintiff  shall  have  a  re-summons  or  re-attachment,  upon  the  same  original. 
Co.  Lit.  134.  a. ;  R.  Lut.  19.  ;  [8  Rep.  69.  a. ;  vide  supra  3.  in  rned.] 

7.  Common  law,  how  changed  by  statute. 
Stat.  53  Geo.  3.  c.  127.  abolishes  the  sentence  of  excommunication. 

8.  Plea  of  popish  recusancy ;  when  allowable. 

So  it  may  be  pleaded,  that  the  plaintiff  is  a  popish  recusant  convict,  and 
therefore  quasi  excommunicatus,  by  st.  3.Jac.  1.  R.  3  Lev.  208. ;  1  Brow. 
Ent  5.  -,  Lev.  Ent.  11.;  .2  Mod.  Ca.  43. ;  Clift.  3. 

[f]9.  Form  of  the  plea  of  popish  recusancy. 
It  must  aver  that  he  is  a  popish  recusant.  R.  3  Lev.  11.;  and  is  con- 
vict of  popish  recusancy.  ft.  3  Lev.  67. ;  secundum  formam  statuti.  R. 
3  Lev.  67. ;  vide  2  Mod.  Ca.  44. ;  show  before  whom  the  conviction  was ; 
and  conclude  with  a  verification  per  record'.  Com.  Rep.  307.  309.  The 
record  too  of  the  conviction  should  be  brought  into  court.  R.  3.  Lev.  333. ; 
Dub.  whether  it  shall  not  be  sub  pede  sigilli.  2  Mod.  Ca.  43.  Vide  3 
Lev.  334. ;  [Com.  Rep.  308,  9.] 

10.  Replication  to  the  plea  of  popish  recusancy. 
It  may  be  that  the  conviction  is  pardoned.     3  Lev.  1 1 .  333. 

11.  Judaism 
[Is  not  of  itself  a  disability.     Lill.  Abr.  4.] 

(E  8.)  Another,  who  ought  to  join,  not  named  —  and,  first,  Parce- 
ner.    Vide  post.  (E  12.,)  (F  4.) 
1.  When  allowable. 
So  it  shall  be  pleaded  in  abatement  to  the  ability  of  the  demandant  or 
plaintiff,  if  he  sues  alone,  when  others  ought  to  join  with  him  in  the  ac- 
tion.    Bract.  1.  5.,  de  exceptionibus,  c.  25. ;  Fl.  6.  c.  33.     As  where  one 
parcener  sues  without  the  other,  or  claims  a  right  to  the  same  land,  from 
the  same  ancestor.     Co.  Lit.  164.  a. ;  or  in  any  other  case  where  they 
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ougjbt  to  join*  So  if  one  parcener  bring  trespass ;  15  Edw.  4.  2.$  or 
mort  d'ancestor,  darrein  presentment,  &c.  Th.  D.  1.  11.  c.  26*  s.  6.: 
against  the  other,  it  is  a  good  plea,  that  they  bold  as  parceners, 

2.  Form  of  the  plea^ 
If  the  tenant  says,  that  the  land  is  partible  by  custom  among  the  heirs 
male,  and  that  the  demandant  has  a  brother  not  named,  it  is  sufficient} 
without  saying  among  whom  the  land  was  parted.  Vide  Th.  D.  1.  11.  c. 
26.  s,  1.;  3  Edw.  3.  101.;  9  Edw.  3.467.  So*  if  the  tenant  shows  tjiat 
the  land  is  gavelkind,  and  descended  to  the  demandant  and  R.  his  bro- 
ther, it  is  sufficient  without  saying  that  R,  is  alive ;  for  if  R.  had  issue, 
the  issue  ought  to  join;  if  he  died  without  issue,  the  demandant  ought  to 
make  title  as  to  Rl's  moiety.    Th.  D.  1.  1 1.  c.  26.  s.  2. ;  24  Edw.  3.  25, 

3.  When  parceners  ought  to  join,  when  not^ 
Vide  in  Parcener  (A  5.). 

(B  9.)  Another,  who  ought  to  join,  not  named  —  Joint-tenant. 

Vide  post.      {  (E  10.) }    (E  12.),  (F  5.) 

1.  When  allowable  or  requisite. 

So  if  one  joint  tenant  sues,  the  defendant  may  plead,  that  the  plaintiff 
has  nothing  except  jointly  with  such  a  one.  Th.  D.  1.  11.  c.  27.  8*  5. 
[And  in  abatement  only.     Cro.  Eliz.  554.] 

2.  When  joint  tenants  should  join. 

In  all  real  and  mixed  actions  joint  tenants  generally  ought  to  join,  for 
they  have  but  one  joint  title,  and  one  freehold.  Co.  Lit.  189.  a. ;  195.  b. 
Thus  in  a  writ  of  right,  praecipe  quod  reddat,  assize,  waste,  quare  impedit, 
&c.  Th.  D-  1.  2.  c.  2.  So  in  trespass  and  other  personal  actions ;  hav- 
ing a  joint  interest.  So  in  debt  or  avowry  for  rent.  [*]R.  5  Mod.  73.  So 
though  one  only  h^s  cause  of  complaint,  as  in  assize  where  a  tort  is  done 
by  the  lessee  for  years  of  one,  which  ousts  the  other  joint  tenant.  •  Th.  D^ 
1.  2.  c.  2.  s.   16. 

3,  When  joint  tenants  should  sever. 

They  ought  not  to  join  in  an  audita  querela,  where  execution  is  sued 
against  them  on  a  joint  recognizance  ;  for  it  is  a  several  grievance.  R.  Noy. 
1.  [Nor  where  one  has  released.  Co.  Lit.   197.  b.] 

4.  When  the  survivor  and  executor  of  the  deceased  joint  tenant  should  join,  when 

not. 

If  one  of  two  joint  tenants  die,  the  property  held  in  joint  tenancy  re* 
mains  ta  the  survivors ;  unless  the  two  were  partners  in  trade,  and  the  pro- 
perty a  personal  chattel,  when  the  deceased's  executor  is  entitled  as  was  his 
testator.  Hence,  for  an  injury  to  such  property  after  the  decease,  the  sur- 
vivor must  sue  alone  in  the  first  case,  but  jointly  with  the  executor  in  the 
second.  2  Lev.  188.  ;  228.  5  [2  Itf.  &  S,  223.  ;  Dub.  Sho.  180. ;  Adm. 
Lut.  1493. ;]  R.  cont.  Sal.  444. ;  vide  Merchant  (D).  [But  rights  in  action, 
belonging  to  traders,  survive.  2  M.  &  S.  223.] 

5.  Form  of  the  plea. 

If  a  man  plead  joint  tenancy  on  the  part  of  the  plaintiff  or  demandant, 
he  need  not  show  of  what  gift.  M.  19  H.  6.  32. ;  Agr.  21-  Edw.  4..  7$. 
[Taken  from  (E.  15.)  Vide  post.  (E.  12.).  12. 
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(E  10.)  Another,  who  ought  to  join,  not  named  —  Tenant  in  com- 
mon.    Vide  post.  (E.  12.)  (P  6.) 

1.  When  allowable  or  requisite. 
[Where  a  tenant  in  common  improperly  sues  alone,  the  non-joinder  mtfy 
lie  pleaded  in  abatement.     Co.  Lit.  198.  a.  ;  and  in  abatement  only.     Cro. 

Eliz.  554.] 

t.  When  tenants  in  common  sliould  join.    . 

They  should  join  in  a  personal  action  for  a  matter  that  concerns  their 
tenements  in  common  ;  as  trespass  quare  clausum  fregit.  D.  1.  Sid.  49.  ; 
Th.  D.  1.  2.  c.  3.  s.  4. ;  Co.  Lit.  198.  a. ;  1  Sal.  4. ;  R.  5.  H.  4.  1.  b.  ^ 
j  Bradish  v.  Schenck,  8  Johns.  Rep.  1 1 7,  Thompson  v.  Hoskins,  1 1  Mass. 
Rep.  419.  Brotherson  v.  Hodges,  6  Johns.  Rep.  108.  }  or  case  for  a  nui- 
sance to  their  common  property.  2  Cro.  231.     So  in  a  real  action  for  an 


writ  of  ravishment  or  right  of  ward ;  for  the  body  is  entire.  Co.  Lit.  197. 
b. ;  Th.  D.  1*  2.  c.  3.  s.  5.  Or  in  detinue  for  charters.  Co.  Lit.  197.  b.  ; 
Th.  D.  1.  2.  c.  3.  s.  6.  ;  {  So,  in  trespass  or  Trover.  Frazier  t>.  Spear,  2, 
Bibb,  385*  Wheelwright  v.  Depeyster,  1  Johns.  Rep.  471.  (  or  in  war- 
i^ntia  charts,  Co.  Lit.  197.  b.  ;  or  in  debt  for  rent  reserved  by  them  on  a 
lease  for  years.  Lit.  s.  316.  [But  see  infra  4.1  Or  in  waste  upon  a 
lease  for  years.  2  Mod.  62.  [Though  if  one  alone  lease,  the  rent  will  be- 
long to  bjin  alone.  1  Rep.  96.]  So  in  case  for  ploughing  their  lands,  where- 
by their  cattle  are  hurt ;  for  it  is  not  any  several  damage.  R.  Jon.  142. 
(They  must  join  in  avowing  damage  feasant.  14  Hen.  4.,  Hil.  41.,  p.  31.  ; 
1  Jon.  253. ;  and  if  one  only  is  sued,  he  must  make  cognizance  for  his  com- 
panion, as  well  as  avow  in  his  own  right  2  H.  B.  386. ;  if  too,  a  third  per- 
son makes  cognizance  as  their  bailiff,  it  must  be  as  bailiff  to  both.  1  Jon. 
353.]     * 

[*]  3<   When  tenants  in  common  should  sever. 

They  shall  sever  in  a  real  [and  mixed  action,  unless  for  an  entire  indivis- 
ible thing  ;]  for  they  have  several  titles.  Lit.  s.  311.;  [Co.  Lit.  197.;] 
hence,  in  a  writ  of  entry  upon  st.  R.  2.,  or  upon  st.  8  Hen.  6. ;  Th.  D.  1. 
9.  c.  3.  s.  8. ;  15  R.  2.  c.  2*  ;  8  H.  6.  c.  9. ;  in  a  writ  of  waste  upon  a  lease 
for  life,  vid$  2  Mod.  61. ;  even  for  forging  of  false  deeds ;  for  that  concerns 
the  inheritance.  2  Cro.  231.  So  they  must  sever  in  avowing  for  rent,  unless 
it  be  indivisible.  Lit.  s.  314.;  317.;  [1  Sal.  319.;  Jon.  253.;  even 
though  the  reservation  be  to  both  jointly,  or  the  whole  to  one.  1 4  Hen.  4. 
Hil.  41.  p.  31.  So  they  must  sever  in  suing  on  covenants  for  title  or  war- 
ranty annexed  to  their  estate.]  So  if  a  distress  for  rent  not  entire  be  res- 
cued, they  shall  not  join  in  rescous.  Lit.  s.  314.  And  where  one  has  re- 
leased, the  other  shall  sue  alone.    Co.  Lit.  197.  b, 

4.  When  tenants  in  common  may  join  or  setter. 
[They  may  join  or  sever  in 'debt  for  rent,  unless  indivisible.  Carth. 
289.;  Ld.  Raym.  340.  ;  5  T.  R.  249.;  but  Lit.  s.  316. ;  2  Show.  435. 
contra.  So  on  covenants  annexed  to  their  estate.  1  Lev.  109. ;  T.  Raym. 
81.;  1  Keb.  565.  pi.  9.;  2  Sid.  9.;  Carth.  289.;  5  T.  R.  249.  vide 
Keilw.  126.  So  one  may  sue  a^one  for  double  value  in  respect  of  his  moi- 
ety. 2  Blk.  1077.]  • 
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(£  11.)  Another,  who  ought  to  join,  not  named —  Baron  and  Feme* 

Vide  post.  (F.  7.),  and  in  Baron  and  Feme. 

By  the  custom  of  London,  a  wife  who  is  a  sole  merchant,  shall  have  an 
action  without  her  husband.  1  Edw.  4.  6.  a.  [See  2  Blk.  1079. ;  Id. 
1195. ;  2  B.  &  P.  93.]      {  Vide  Valentine  v.  Ford,  2  Browne,  193.  } 

(E  12.)  Another,  who  ought  to  join,  not  named — Joint  contractor, 

and  party  jointly  injured.     Vide  post.  (F  8.) 

1.   Whether  allowable  in  the  case  of  joint-contractors. 

So,  in  every  case  where  two  make  a  contract,  and  the  one  sues  alone 
without  the  other,  it  may  be  pleaded  in  abatement ;  as  if  two  deliver  100/. 
to  A.  and  one  sues  an  account  for  it.  10  Edw.  3.489.  Vide  10  Edw.  4. 
5.  \  Th.  D.  1.  1 1 .  c.  47.  s.  2.  Semb.  1  Sid.  238.  420. ;  1  Vent.  34.    }  Vide 

v.  Xenon's  Adm's.  1  Havw.   216.  Hardwick  t>.  M'Kee,  2  Bibb, 

596.  Ruggles  v.  Patten,  8  Mass.  Hep.  420.  Barstow  v.  Fossett,  1 1  Mass. 
Rep.  250.  Ziele  v.  Campbell's  Exr's.  2  Johns.  Cas.  382.  Newman  v.  Gra- 
ham, 3Munf.  187*  \  [Vide  infra,  12.  as  to  the  consequences  of  non-join- 
der.] 

£.  On  the  joinder  of  contractors  in  general. 

[fn  laying  down  a  rule  to  determine  who  should  be  plaintiff  in  suing  for  a 
civil  injury,  in  other  words,  who  is  interested  in  redressing  it,  the  reflections 
that  would  occur  to  one  unversed  in  legal  distinctions  would  be  the  follow- 
ing:— As  civil  actions  are  brought  to  repair  some  loss  sustained,  the  party 
to  whose  use  the  fruits  of  the  suit  are  to  be  appropriated,  and  whose  inter- 
ests have  in  fact  been  impaired,  should  complain.  Why  sue  in  the  name 
of  one  who  is  to  derive  no  benefit  from  the  event,  who  has  sustained  no 
real  loss  for  which  to  demand  a  reparation  ?] 

[This  reasoning,  however  plausible  and  even  just  in  actions  ex  delicto, 
would  often  deceive,  if  applied  to  actions  for  a  breach  of  contract. 
Here  the  choice  of  a  suitor  must  be  guided  by  considering,  not  whose 
are  the  losses  meant  to  be  repaired,  but  with  whom  the  agreement  has 
been  made  ;  for  he  alone  can  enforce  its  performance,  and  complain 
£*]  when  it  has  been  broken.  It  must,  therefore,  and  with  the  view  of 
deciding  whether  two  or  more  should  sue  jointly  for  a  breach  of  con- 
tract, be  enquired  with  whom  shall  it  be  said  that  a  contract  has  been 
concluded ;  or  which  reaches  the  same  meaning,  and  is  the  technical 
mode  ol  expressing  the  same  thing,  who  has  the  legal  interest  in  a  con- 
tract. Now,  die  answer  to  the  question,  in  whom  resides  the  legal 
interest  in  contracts,  is  by  no  means  uniform,  but  is  governed  by  the 
nature  of  the  agreement  respecting  which  the  question  is  asked.  The 
better  way  will  therefore  be  to  consider  the  subject  of  joint  legal  interest 
ex  contractu,  with  reference  to  each  class  of  contracts  apart  by  itself,  and 
make  for  the  purpose  this  preparatory  distribution.] 

[Contracts  may  be  classed  under  three  principal  divisions ;  they   are 
either  simple,  sealed,  or  of  record*     The  former  sort  are  express  ;  as  where 
one  openly  promises  another  to  do  or  forbear  a  particular  act :  implied ; 
as  where  the  expression  or  behaviour  of  one  man  naturally  raises  a  be- 
lief in  another  that  he  has  given  him  to  understand,  though  lie  has  not 
expressly  declared,  that  he  means  to  do  or  abstain  from  an  act :  or  last- 
ly they  are  created  by  law,  in  cases  where   no   privity,  that   is,  no  ex- 
or«w  or  '  tacit   agreement  subsists  between  two  or  more,,  but  wherein  it  is 
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either  essential  to  justice  or   convenient  that  one  should  be  taken  to 
exist.     To  explain  the  nature  of  contracts  in  law  by  examples :  suppose 
that  A.  takes  B.'s  goods  ;  here,  though  B.  may  sue  A.,  yet  must  his  ac- 
tion be   ex  delicto,   unless   the  law   nas  arbitrarily  sanctioned  a  suit  ex 
contractu,  since  there  is  no  pretence  for  saying  that  A.  took  the  goods 
meaning  to  pay  for  them,  and  that  B.  acquiesced  under  that  impression. 
But  as  it  may  be  convenient  for  B.  to  recover  their  value  in  an  action 
ex  contractu,  and  as  such  proceeding  subjects  A.  to  no  hardship,  being 
all  in  his  favour,  the  law  permits  B.  to  treat  him  either  as  a  trespasser, 
or  as  one  indebted   for  goods  sold.     For  the  same  reason,  the  master  of 
a  servant  seduced  from  his  service,  or  prevailed  with  to  remain  absent  after 
having  run  away,  may  sue  the  seducer  for  the  loss  of  service,  by  action, 
either  ex  delicto,  for  seduction,  or  ex  contractu,  as  having  hired  the  ser- 
vant out.      1  Taunt.    112. ;  3   M.    &  S.  191.;  but  see  4   Taunt.    189. 
In  short,  wherever  a  tort-feasor  acquires,  and  the  injured  party  loses,  a 
benefit,  the  latter  may  consider  the  aggressor  as  having  promised  to  pay 
him  its  equivalent.     Such,  then,  are  the  circumstances  under  which  the 
law  raises  a  contract  for  convenience.     As  to  the  case  wherein  it  creates 
one  for  the  sake  ol  justice,  suppose  that  A.,  having  taken  B.'s  goods,  dies 
before  judgment  recovered  against  him,  satisfaction  made,  or  discharge  giv- 
en ;  here  B.'s  right  of  action  ex  delicto,  dies  with  the  offender.     But  since 
it  is  unjust  that  one  should  take  another's  property  without  making  a  return* 
and  as  this  injustice  is  avoided,  by  supposing  that  A.  took  the  goods  meaning 
to  pay  for  them,  the  law  creates  that  fiction,  and  would  create  it  here,  even 
though  it  would  not  have  gone  so  far  in  A.'s  life-time.     A  contract  too  is 
sometimes  raised  by  law,  to  save  the  inconvenience  of  a  suit  in  equity.     It  is 
observable,  that  contracts  implied,  and  contracts  in  law,  are  terms  frequently 
used  as  synonymous,  and  therefore  frequently  confounded  :  they  signify, 
however,  two  quite  different  things,  as  already  shown.     It  is  true,  that  a 
contract  in   law  is,  in  one  sense,    an  implied  contract,   in  that  the  law 
implies  (a  word  frequently    used  in  legal    language    for  "  supposes")  its 
existence  ;  but  since  it  is  not  necessary  to  call  it  such,  it  seems  better  to 
avoid  giving  them  a  term  in  common,  lest  the  distinction  between  them 
[*]should  be  thereby  destroyed :  and  thus  much  for  simple  contracts.  Agree- 
ments under  seal  arc,  as  simple  contracts,  express  and  implied ;  and  moreor 
ver,  are  either  annexed  to  some  estate  in  land  or  not ;  wherefore  they  are 
distinguished  into  contracts  annexed  or  appurtenant,  and  contracts  in  gross* 
Contracts  of  record  are  either  agreements  enrolled,  or  they  are  raised  by 
law  from  personal  judgments  of  the  king's  courts ;  and  upon  the  part  of 
those  whom  such  judgments  bind,  vesting  a  right  of  action  ex  contractu  in 
the  persons  entitled  to  enforce  them,  and  different  from  other  contracts  in ' 
nothing  but  their  manner  of  creation.     The  rules,  then,  enumerated  con- 
cerning the  other  kinds  of  contracts,  must,  when  applicable,  be  applied  to 
contracts  of  record  ;  and  when  rules  peculiar  to  these  occur,  they  will  be 
noticed.     These,  exclusive  of  contracts  appurtenant,  which  are  in  their  na- 
ture real,  are  the  only  proper  divisions  of  personal  contracts.     Chattel 
rents,  however,  are  commonly  numbered  amongst  personal  rights  in  action, 
perhaps  from  the  circumstance  of  being  so  originally,  and  from  being  recov- 
erable when  arrear  by  debt ;  and  though  now  clearly  of  a  different  nature,, 
yet  in  compliance  with  custom,  they  will  be  treated  as  such  here.     They 
are  of  two  kinds,  rents  service,  and  rents  charge  and  seek;  rents  seek  differ-' 
ing  from  rents  charge  only  in  that  no  power  of  distraining  in  the  same  lands 
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oat  of  which  they  issue  is  annexed  to  them.  All  these  different  contracts 
again  may  or  may  not  be  concluded  inter  partes.  With  respect  to  which 
term,  it  is  observable,  that  every  contract  is,  in  one  sense,  of  this  description, 
8  Mod.  118.,  since  none  can  be  valid  to  which  there  are  not  proper  sides  or 
parties ;  but  this  expression  has  a  technical  sense,  in  which  alone  it  is  used 
here,  and  means  an  agreement  professing  in  the  outset,  and  before  the  stip- 
ulations are  introduced,  to  be  made  between  such  and  such  persons ;  as 
thus: — "  This  deed  concluded  on  the  1st  day  of  January  1820,  between  A. 
of  the  one  part,  and  B.  of  the  other."  The  effect  of  such  an  introduction 
is  very  great  indeed,  it  being  a  solemn  declaration  that  all  the  covenants 
(to  adhere  to  the  example  of  the  deed)  comprized  in  that  instrument,  are  in- 
tended to  be  made  between  those  parties  and  none  others ;  insomuch,  that 
should  a  stipulation  be  found  in  the  body  of  the  deed  like  this,  "  And  the 
said  A.  covenants  with  J.  S.  to  pay  him  20/.,"  the  words  "with  J.  S.,"  are 
inoperative,  unless  to  denote  for  whose  benefit  the  stipulation  is  made,  be- 
ing in  direct  contradiction  to  what  had  been  previously  declared,  and  B. 
alone  can  sue  for  non-payment.  A  consequence  of  the  maxim,  2  Edw.  2* 
30, 31.,  that  where  two  opposite  intentions  are  expressed  in  a  contract,  the 
first  in  order  shall  be  preferred.  8  Mod.  116.;  1  Show.  58. ;  Carth.  76. ; 
3  Lev.  138.  Where,  however,  there  are  more  sides  to  a  contract,  a  deed, 
for  example,  inter  partes,  than  two,  as  where  made  between  A.  of  the  first 
part,  B.  of  the  second,  and  C.  of  the  third,  there  is  no  objection  to  one  cov- 
enanting with  another  in  exclusion  of  the  third.  In  such  case,  the  introduc- 
tion must  not  be  construed  to  declare  that  every  provision  of  the  deed  is 
made  between  all  alike,  but  rather  that  some  are  concluded  with  this  person, 
s€Hnewith  that;  and  indeed  chiefly  for  this  end  were  the  contractors  divided 
into  more  sets  than  two.  On  the  other  hand  the  introduction  must  not  re- 
ceive this  force,  that  some  provisions  are  made  with  or  by  one  party,  some 
by  or  with  another,  and  none  with  or  by  two  jointly ;  so  that  two  may  cove- 
nant with  the  third,  and  vice  versa.  Vide  Dyer  337.  pi.  39. ;  3  Taunt.  87. 
Where,  too,  several  form  one  set  in  a  deed,  the  different  covenants  in  which 
they  are  interested,  or  by  [*] which  obliged,  might,  from  what  has  been 
said,  seem  joint.  If  the  intention  was  for  one  to  contract,  or  be  contracted 
with,  then  he  should  have  been  separated  from  his  companions  in  another 
part  by  himself.  This  doctrine,  however,  does  not  seem  to  be  authorized, 
and,  as  iar  as  a  precedent  goes,  is  repudiated.  2  Lev.  5G. ;  vide  etiam  1  H. 
B.  ^36.-,  5  Rep.  23. — Note,  indenting  a  deed  only  multiplies  the  copies, 
and  has  not  the  effect  of  making  it  a  contract  inter  partes.     3  Lev.  1 39.] 

f  With  reference  then  to  each  species  of  contract  simple,  under  seal,  and 
iq  pay  rent  separately,  and  in  the  order  just  disposed,  the  subject  of  joint 
legal  interest  ex  contractu  will  be  considered.  But  first  these  rules  must 
be  premised : —  1.  If  several  are  jointly  interested  in  an  express  simple  con- 
tract, all  must  sue  jointly  for  tne  breach  of  it.  Supra,  1.;  1  East,  497. 
501.;  7  Mod;  116.;  Yelv.  177. — 2.  But  sever  if  their  interests  are  sev- 
eral.— 3.  If  joint  and  separate,  they  may  sue  either  all  jointly  or  each  by 
himself,  but  not  in  numbers  less  than  all.  Semb.  3  T.  K.  779. — 4.  Not- 
withstanding a  contract  belongs  jointly  to  several,  yet  if  one  sustains  a  spe- 
cial damage  by  its  non-performance  beyond  the  others,  besides  a  joint,  he 
k,  in  this  respect,  entitled  to  a  separate  suit.  Vide  Bro.  Joint  Tenants, 
pL  72. — 5.  It  has  been  held,  that  where  three  are  jointly  in  point  of  law, 
to  severally  in  point  of  benefit,  interested  in  a  (here  simple)  contract,  and 
two  iare   been   paid  their  shares,  the  third  may  afterwards  sue  alone  for 
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his  proportion.  I  E.  N.  P.  11 7.  sed  quaere. — 6.  In  cases  where  either  the 
party  beneficially  or  the  party  legally  interested  in  a  contract  may  sue,  (as 
to  which  vide  in  assumpsit  (£),)  the  two  cannot  join*     Hard*  321.] 

3.  On  joinder  in  cases  of  express  simple  contracts* 

[The  rule  to  determine  whether  an  express  simple  contract  made  with 
several,  belongs  jointly  to  all,  separately  to  each,  or  only  to  one,  is  this.  If 
its  consideration  has  moved  from  all  jointly,  all  are  jointly  interested.  1 
Rol.  Abr.  31.  pi.  9. ;  Styles,  156,  157.  203. ;  Jerman  J.  contra,  Hard*  321.  ; 
notwithstanding  each  may  derive  a  separate  benefit  from  its  performance, 
though  here,  perhaps,  they  may,  if  they  will,  sue  separately. — If  the  con- 
sideration has  moved  separately  from  each,  still  if  the  beneficial  interest  is 
joint,  the  legal  right  is  joint  in  all. — If  the  consideration  and  beneficial  in- 
terest are  both  several,  the  contract  is  several  to  each.  And  no  attention 
perhaps  should  be  paid  to  the  manner  of  the  promise. — If  on  a  promise  to 
two,  one  has  no  share  in  its  consideration,  it  will  belong  Jto  the  other  alone. 
And  note,  that  a  dormant  partner  cannot  sue  on  a  contract.  2  Taunt.  364, 
325.  1  M.  &  S.  249.] 

[This  rule  may  be  illustrated ; — the  first  branch  partly  by  the  case  where 
an  account' is  stated  with  A.  of  monies  due  to  him  and  fe.  jointly ;  here  A* 
and  B.  must  join  in  an  action  on  the  account.  7  Mod.  116.;  —  and  com* 
pletely  by  the  case  in  1  Rol.  Abr.  31.  pi.  9«,  where  some  cattle  of  B.  and 
some  of  C.  being  distrained,  they  jointly  paid  A.  10/.  to  procure  to  each  a 
return  of  his  cattle;  and  on  A.'s  neglect  were  allowed  to  join  in  suing  him, 
notwithstanding  the  beneficial  interest  of  the  contract  was  several  to  each ; 
for  the  consideration  was  joint,  it  not  being  known  how  much  of  the  10/. 
the  one  gave,  how  much  the  other.  —  The  second  branch  by  supposing  A* 
and  B.  to  give  C.  5/.  a  piece  to  go  to  L.  —  The  third  by  the  case  where 
A.  and  B.  give  C.  5/.  each  to  serve  A.  one  month  and  B.  another.  —  And 
the  fourth  by  the  case  where  a  [*]  banking  trade  was  carried  on  in  the 
name  of  father  and  son,  in  which  it  was  admitted,  that  the  father,  by  prov- 
ing that  the  son  had  no  property  in  the  banking  fund,  might  sue  alone  for 
money  over-drawn  by  a  customer.  14  East,  210.  Though  where  a  mer- 
chant introduced  into  his  firm  the  name  of  a  clerk  not  a  partner,  it  was 
ruled  at  nisi  prius,  that  the  clerk  must  join  in  a  suit  on  a  bill  payable  to  the 
new  firm.  2  Campb.  302.  It  does  not  appear  on  what  consideration  the 
bill  was  given ;  perhaps  the  clerk  shared  in  it.  Had  the  contract  been 
other  than  a  bill  of  exchange,  the  decision,  perhaps,  would  have  been  simi- 
lar, since  the  suit  was  between  the  original  parties  to  the  bill.  Examples 
recognized  by  the  Chief  Baron  are]  —  If  two  deliver  100/.  to  A.,  both  must 
join  in  account  for  it  10  Edw.  3.  489.  Vide  10  Edw.  4.  5.  Th.  D.  1. 
11.  c.  47.  8.  2.  So  if  there  be  a  bailment  of  a  writing  by  two,  both  shaft 
join  in  detinue  for  it.  22  Edw.  3.  5. ;  24  Edw.  3.  24  ;  Th.  Dig.  1.  2.  c. 
3.  s.  6.  But  if  a  charter  be  made  to  four,  and  one  of  them  bails  it  to  A., 
he  alone  shall  have  detinue  for  it.     Th.  Dig.  1.  1 1.  c.  47.  s.  8.  , 

4.  On  joinder  in  cases  of implied  simple  contracts.  j 

[The  remarks  applied  to  express,  hold  equally  with  implied  simple  con- 
tracts. Therefore  where  two  bail,  having  called  together  upon  an  attorney, 
employed  him  to  surrender  their  principal,  held  that  one  alone  could  not  sue 
hi:n  for  neglect.  1  Taunt.  7.  The  tacit  agreement  to  pay  for  the  service, 
moved  jointly  from  both*     Vide  etiam  2  Campb.  1 90.] 
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5.  On.  joinder  in  cases  of  contracts  in  law. 

[If  the  consideration  of  a  contract  in  law,  being  property  belongs  jointly 
to  several,  or  being  damage  ha9    affected  several  jointly,  all  alike  are  con- 
cerned in  the  contract  j  but  if  separately,   each  is  separately  interested. 
Hence,  where  A.,  B.,  and  C,  having  dissolved  partnership  without  due  no* 
tice,  C.  drew,  without  authority,  bills  in  the  partnership  firm  in  favour  ofD., 
ignorant  of  the  dissolution,  who  sued  the  firm  on  the  .bills  ;  C.  having  plead* 
ed  his  bankruptcy,  D.  entered  a  nolle  prosequi  as  to  him,  and  had  judgment 
against  A.  and  8.  which  was  satisfied  by  money  lent  on  their  joint  account ; 
and  A.  and  B.  were  allowed  to  sue  C.  jointly  for  the  money  paid.     5  East, 
225.    They  averred  that  they  had  paid  their  joint  money  for  the  defendant, 
and  proved  that  averment.     Vide  etiam  2  Mars.  437.,  an  instance  c.  s.  of  a 
joint  contract,  in  the  case  of  a  suit  by  an  underwriter  against  an  insurance- 
broker  to  rescind  a  payment.     But  where  three  gave  a  bond  of  indemnity 
jointly  and  severally,  and  two  paid  the  sum  of  the  damnification  (each  half, 
it  is  assumed)  ;  held  that  they  could  not  join  in  suing  the  third,  by  action 
for  money  paid,  for  contribution.      5  Esp.  194.     So  where   two  of  three 
bankrupt  assignees  paid  each  half  of  an  attorney's  bill,  employed,  under  the 
commission  ;  held  that  they  could  not  join  in  suing  the  other  for  his  share 
of  the  money  paid.     3  B.  &  P.  23d.     And  where  two   vessels,  one   owned 
by  A.,  B.,  and  (say)  the  two  plaintiffs,   the  other  by  the  defendant,   took  a 
prize,  which,  after  condemnation,  was  shared  amongst  them  ;  on  appeal 
against  the  plaintiffs,  and  A.  and   B.,  the  condemnation  was  reversed,  and 
restitution  in  value   awarded  against  them,  which  was  paid   by  the  plaintiff* 
separately,  who  thereupon  sued  the  defendant  for  money  paid  by  them  to 
Jlis  use ;  the   defendant  had  judgment,   for  "  either  A.  and   B.  [*]  should 
have  joined  as  co-plaintiffs,  or  each  plaintiff  should  have  sued  separately." 
2  T.  R.  282.*] 

-  ■  ii  i      i  i  i  ii  .i    ...  ■■    i.     -  i      ,i    i_-^ » 

*  Since  the  money  did  not  belong  to,  nor  was  paid  on  account  of  A.  and  B.  it  teems 
clear,  that  they  could  not  have  joined.  The  declaration  would  then  have  stated  that  they 
paid  the  money  to  the  defendant's  use,  and  the  proof  would  have  shewn,  that  the  money 
was  paid  by  others,  not  even  at  their  instigation.  Had  the  money  belonged  to  the  plaintiffs 
jointly,  no  argument  has  occurred  to  oppose  their  suing  together  for  so  much  as  the  defend- 
ant was  bound  to  repay  them  on  the  judgment  of  reversal  being  given,  and  which  sum  he 
forced  them  to  pay  by  withholding  it 

In  arguing  this  case,  the  defendant's  counsel  admitted,  in  p.  283.,  that  had  the  suit  been 
money  had  and  received,  A.  and  B.  must  have  joined ;  an  opinion  it  may  be  useful  to  ex- 
amine.    Suppose,  then,  that  the  value  of  .the  prize  was    1001.;  each  captor   received  201. 
to  his  share  :  now  when  judgment  of  reversal  was  given  against  A.,  B.  and  the  two  plain- 
tiffs, respondents  in  the  appeal,  each  respondent  became  thereby  liable  to  contribute  251. 
to  settle  it,  a  sum  exceeding  by  bU  what  in  justice  he  was  chargeable  with,  and  in  respect  of 
which  extra  liability  each  bad  a  claim  upon  the  defendant  for  5/.  of  the  202.  he  received. 
This  was  the  state  of  things  on  judgment  being  given,  and  if  t  is  state  remained  unchanged 
by  after-events,  it  seems  plain,  each  respondent,  having  a  separate  claim  upon  the  defend- 
ant, must  have  sued  him  separately.     The  event  which  did  happen  was  the  payment  above 
stated,  and  this  could  only  have   produced  a  change  of  things,  either,  first,  by  vesting  the 
rights  of  the    two  other  respondents  in  the  plaintiffs :  or,  secondly,  by  condensing  their 
own  claims  into  one.     So  that  even  had  the  suit  been  money  had  and  received,   it  seems 
that  A.  and  B.  could  not  have  joined.     And  as  to  the  two  consequences  just   supposed  ; 
the  first  could  not  have    happened  :   the  plaintiffs,  by  paying  the  whole  sum  due,   did  not 
thereby  exonerate  A.  and  B.  from  further  liability,  but  merely  transferred  their  obligation, 
to  pay  231.  each,  from  the  appellant  to  themselvos.     The  claims,  therefore,  of  A.  and  B.  on 
the  defendant  remained  as  before  that  event,  for,  the  liability  in  respect  of  which  they   arose 
remained  substantially  as  before  ;  hence  the  property  of  A.   and   d.  in   the  money  in   the 
defendant1!  hands  was  not  acquiied  fey  the  plaintiffs.    Neither  could   the  second  conse- 
quence have  followed. 

Voi>.  r.  7  [*50] 
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6.  On  joinder  in  cases  of  contract*  under  $eal  in  gross. 
[The  rule  to  decide  whether  a  contract  under  seal  not  annexed  to  land, 
made  with  several,  belongs  to  all  jointly,  or  is  a  separate  agreement  with 
each,  .is  this : — If  all  will  derive  a  joint  benefit  from  its  performance,  they 
are  jointly  interested,  notwithstanding  it  is  in  tenns  made  with  each  separ- 
ately 5  for,  since  the  intention  plainly  is  (and  by  that,  not  the  letter,  are 
contracts  to  be  expounded,)  that  the  act  covenanted  for  shall  be  performed 
but  once,  to  give  effect  to  the  terms,  and  thereby  enforce  it  oftener,  would 
defeat  that  intention.     5  Rep,    19.;  1  Show.  8.  ;  vide  Willes,   254.     But 
the  converse  of  the  proposition,  namely,  that  if  each  will  derive  a  separate 
benefit,  they  are  separately  interested,  notwithstanding  the  assurance  is  joint 
to  all,  does  not  hold  ;  though  here  they  may  so  consider  themselves.     8 
Mod.  166.  ;  unless  perhaps  expressions  so  strong  are  used,  as  to  leave  no 
room  to  doubt  but  the  intention  was,  that  all  should  be  jointly  concerned.  See 
3  Taunt.  87.     Though  indeed  in  5  Rep.  19.  the  court  say, — "  When  it  ap- 
pears by  the  declaration,  that  every  of  the  covenantees  hath  or  is  to  have  a 
several  interest  or  estate,  there  where  the  covenant  is  made  with  the  cove- 
nantees and  with  each  of  them,  these  words  '  with  each  of  them,'  make  the 
covenant  several  in  respect  of  their  several  interests  :"  seeming  to  insinu- 
ate that  the  covenant  would  be  joint,  was  it  not  for  the  addition  of  these 
words.     But  the  case  in  8  Mod.  166.  ;  that  in  2  Mod.  82.  ;  with  B.   N.  P. 
1 57.  ;  and  the  opinion  given  by  the  able  annotator  of  Saunders'  Reports,  1 
Saund.  154.  n.  (1),  upon  a  review  of  most  of  the  authorities,  are  the  other 
way.     Vide  etiam  1  Bulst  25.  per  Fleming  C.  J.     And  it  is  {*]conceived, 
that  on  the  death  of  one  his  right  would  go  to  his  personal  representative,  and 
not  survive  ;  sed  vide  3  Taunt.    87.*     Further,   introductory  words  in  a 
deed  may  make  the  subsequent  covenants,  in  their  terms  several,  joint  as 
well ;  unless  the  subject  requires  that  the  introduction  be  confined  to  par- 


•  It  must  be  confessed,  that  to  make  the  judgment  on  ownership  in  contracts,  at  all  de- 
pend upon  a  question  .relating  to  beneficial  interest,  seems  at  variance  with  the  doctrine  to 
be  gathered  from  previous  remarks.  Vide  supra,  2.  The  reason  for  attaching,  as  above, 
importance  to  the  circumstance,  that  each  covenantee  will  derive  a  separate  benefit  from 
the  contract,  seems  to  be,  to  meet  with  greater  certainty  the  intention  of  the  contractors. 
It  is  supposed,  that  if  a  promise,  though  given  in  joint  terms,  is  to  be  performed  separately 
to  each  covenantee,  the  meaning  was  to  make  as  well  a  several  as  a  joint  contract,  since 
one  could  have  little  object  in  stipulating  for  what  is  to  advance  another  solely  ;  and  that 
the  contract  has  been  made  with  all  to  save  the  expence  of  several  suits  whon  broken. 
This  seems  to  be  the  ground  for  holding  each  separately  interested.  It  is  admitted,  that  tho 
ownership  in  a  contract  does  not  depend  upon  the  question  who  is  beneficially  concerned  in 
its  performance  ;  it  is  admitted,  at  least,  where  the  contract  is  with  one,  and  there  appears 
equal  reason  to  allow  it  where  several  are  concerned.  And  in  support  of  this  proposition, 
where  a  contract  made  with  several  is  to  be  performed  to  one  only,  still  all  must  sue  for  the 
breach  of  it  ;  and  yet  plainly  its  benefit  is  for  one  alone.  1  Bulst.  25. 

It  has  been  judged  best  thus  fully  to  discuss  the  rule  in  part,  to  remove  a  doubt  which  a 
misapprehension  induced  by  it  has  sometimes 'raised.  It  is  known,  that  none  can  sue  on  a 
Covenant ,  unless  interested  therein,  whereby  is  meant,  not  beneficially,  but  legally  interest- 
ed. But  as  by  the  rule,  the  choice  of  suitors  for  a  breach  of  covenant  is  (though  in  truth  on'y 
for  particular  reasons)  made  to  depend  upon  their  beneficial  concern  therein,  to  the  term 
44  interested,"  the  idea  of  being  so  beneficially  has  come  to  be  annexed,  an  idea  quite  foreign 
to  its  import ;  and  under  this  mistaken  impression,  when  one  of  several  covenantees  is  found 
to  derive  no  advantage  from  the  covenant,  this  has  raised  a  doubt,  whether  he  should  join 
for  the  breach  of  it.  To  this  misapprehension  may  be  ascribed  the  decision  in  3  Mod.  £63 . 
There  A.  and  B.  covenanted  with  C.  to  convey  land,  and  u  it  was  further  agreed  between 
the  parties  "  that  C.  should  pay  B.  so  much  money  ;  B.  and  C.  joined  in  a  suit  for  non-pay- 
ment ;  and  on  demurrer,  held,  that  the  interest  being  vested  in  B.,  he  alone  ought  to  have 
sued.  This  case  is  opposed  by  that  in  1  Bulst.  25.  Had  the  covenant  run  thus :  "  C 
agrees  to  pay  B.,"  the  judgment  would  have  been  correct* 
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ticular  covenants.  5  Tr.  522.  And  again,  where  the  grant  or  covenant  on 
the  one  side  is  a  condition  of  the  covenant  on  the  other,  the  covenantees,  to 
be  interested,  must  in  the  first  case  possess  what  they  profess  to  give,  and 
in  both  must  execute  the  deed ;  an  execution  by  one  for  all,  without  previ- 
ous authority,  will  not  avail  the  others,  since  it  will  not  bind  them.  Where, 
however,  one  covenantee,  having  no  interest  in  the  thing  granted,  does  not 
profess  to  give  it,  there  seems  to  be  no  objection  against  holding  him  equal- 
ly concerned  in  the  covenant ;  which  position  the  case  in  3  Taunt.  87.,  in- 
fra, whilst  it  illustrates,  confirms  :  there  the  receiver  had  no  estate  in  the 
premises  demised,  yet  from  not  being  a  joint  grantor,  and  being  a  joint 
covenantee,  with  the  tenant  for  life,  he  was  held  interested  in  the  lessee's 
covenant*] 

Examples  of  joint  covenants  are, —  1.  An  obligation  to  A.  and  B.  1  Sid. 
238.  420. ;  1  Vent.  34.  —  [2.  A  covenant  with  A.  and  B.  to  pay  an  annuity 
to  A.  during  B.'s  life,  belongs  to  both  jointly,  though  the  benefit  be  to  A. 
alone.  1  East.  497.  — 3.  Where  a  covenant  made  with  several,  is  to  be  perfor- 
med to  one  only,  still  all  must  sue  for  the  breach  of  it.  1  Bulst.  25.  —  4.  A. 
being  tenant  for  life  of  premises  inward  of  the  Court  of  Chancery,  an  indent-* 
ore  was  made  between  himself  of  the  first  part,  B.,  the  receiver  of  the  rents 
and  profits  appointed  by  the  Court,  of  the  second,  and  C.  of  the  third, 
whereby  A.  demised  the  premises  to  C,  and  C.  covenanted  with  B.  and  A. 
and  with  every  of  them,  [*]to  repair.  A.  died  ;  and  held  that  the  words 
a  with  every  of  them"  meant  with  both  jointly  ;  and  therefore  that  the  cov- 
enant survived  to  B.  3  Taunt.  87.  *  See  Dyer,  338.  pi.  39. — 5.  The  report- 
er in  3  Taunt.  90.  ascribes  this  dictum  to  Lawrence  J. — "  Where  the  un- 
dertaking  is  with  two  jointly  and  severally,  the  covenantees  clearly  [may} 
have  separate  actions."  But  this,  it  is  conceived,  can  only  apply  where  the 
beneficial  interests  are  separate. — -6.  The  defendant  covenanted  with  each 
of  the  plaintiffs,  that  certain  work  should  be  brought  to  their  shop  only,  and 
for  covenant  broken  they  joined  in  suing ;  and  though  objected  that  as  the 
contract  was  in  terms  several  with  each,  each  should  have  sued  separately,  yet 
held  that  the  action  was  well  brought,  for  the  damage  was  the  same  to  each. 
Comb.  230. — '7.  So,  if  several  fiddlers  covenant  amongst  themselves  that 
whoever  plays  apart  from  the  rest,  shall  forfeit  20/.,  all  (the  rest}  must  sue 
jointly  for  the  penalty,  when  forfeited,'  since  only  one  is  due,  and  to  that  all 
alike  are  entitled.     Comb.  1 15.] 

(Examples  of  several  covenants  are, —  1.  The  defendant  covenanted  with 
the  plaintiff  and  another,  to  receive  rents  due  to  them,  and  pay  one  divided 
moiety  to  the  plaintiff,  the  other  *to  his  companion.  On  receipt,  the  plain- 
tiff sued  for  his  share,  and  recovered  ;  though  objected,  that  a  as  the  under- 
taking was  with  the  plaintiff  and  another,  the  latter  should  have  joined  in  the 
action."  8  Mod.  166.  Here  the  beneficial  interest  was  several  in  each 
covenantee;  the  plaintiff  was  entitled,  not  to  the  whole  sum  received,  but 
to  one  moiety  separated  from  the  other. — 2.  So  where  part-owners  of  a 
ship,  having  agreed  each  and  every  of  them  with  the  others,  and  each  and 
every  of  the  others,  that  the  ship  should  sail  under  the  exclusive  manage- 
ment of  we  of  them  as  ship's  husband,  and  that  after  her  return  a  full  ao- 


*  Notwithstanding  it  was  objected,  that  the  beneficial  interests  of  A.  and  B.  were  separate, 
a  preposition  which  the  Court  seem  to  have  admitted,  since  otherwise  no  argument  dr.awn 
from  the  terms  of  the  covenant  could  hare  been  let  in.  However,  it  is  difficult  to  under- 
hand bow  they  could  be  separate,  for  only  one  duty  was  to  be  performed. 

[*52] 
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count  should  be  made  of  the  adventure,  and  the  net  profits  shared  in  pro- 
portions;  held,  that  each  part-owner  might  sue  the  ship's  husband  sepa- 
rately upon  this  agreement.  1 3  East,  538.  —  3.  The  Defendant  covenanted 
with  A.  and  B.  not  to  agree  for  farming  an  excise  of  beer  and  ale  without 
their  consent.  A.  sued  alone  for  a  breach  of  this  covenant,  and  held  well  : 
"  Here,"  said  the  Court,  "  is  no  joint  interest,  but  each  of  the  covenantees 
may  sue  for  his  particular  damage,  or  otherwise  one  might  be  remediless  ; 
for,  suppose  that  one  had  given  the  defendant  his  consent,  and  had  secretly 
received  a  recompense  for  so  doing,  is  it  reasonable  that  the  other  should 
lose  his  remedy,  who  never  did  consent  ?"  2  Mod.  82.  If  no  other  argu- 
ment exists  to  support  this  decision,  it  may  be  difficult  to  maintain  it ;  it  be- 
ing a  common  learning,  that  one  of  two  joint  promises  may  release  and  dis- 
charge the  contract.  48  Edw.  3.  East,  4.  p.  12. — 4.  See,  for  another  ex- 
ample, Willes,  254.] 

7,  On  joinder  in  cases  of  contracts  under  seal  annexed  to  land. 

[As  to  covenants  appurtenant ;  being  mere  accessories  they  will  of. 
course  follow  the  nature  of  their  principals,  and  where  they  confer  rights  on 
several,  the  rights  will  be  joint  or  separate,  as  the  estates  or  property  to 
which  they  are  annexed  happen  to  be  one  or  other.  Hence,  if  A.  cove- 
nants with  B.  and  C.  to  make  further  assurance  of  lands  [*]  which  he  has 
separately  given  them,  this  covenant,  though  in  terms  joint,  is  in  legal  effect 
several,  because  their  estates  on  which  it  depends  are  several.  Hence  if 
a  man  by  deed  enfeoffs  three  as  joint-tenants,  and  warrants  the  land  to 
them  and  each  of  them,  these  latter  words  are  void  and  the  warranty  joint* 
Hence  too  if  A.  demise  Blackacre  to  B.  and  Whiteacre  to  C.  by  the 
same  deed,  and  covenants  with  them  that  he  is  lawful  owner  of  the  said 
acres,  the  covenant  is  several  to  each.  This  case  has  been  sometimes  cited 
to  illustrate  separate  rights  ex  contractu  universally  ;  but  its  application 
seems  confined  to  one  class,  namely,  contracts  appurtenant,  beyond  which 
it  has  no  concern.  So  if  lands  are  granted  to  three,  as  tenants  in  common, 
with  a  warranty  to  all  jointly,  it  is  nevertheless  several  to  each.  Here  it 
will  be  noticed,  that  the  warranty  has  relation  to  the  right  (as  all  covenants 
for  title  have),  not  the  possession ;  and  also  that  the  advantage  which  it 
promises  one,  is  nothing  to  the  others,  no  community  of  right  or  title  subsist- 
ing between  them.  But  where  a  covenant  with  tenants  in  common  respects 
their  possession,  the  case  is  changed,  and  all  are  jointly  concerned,  since 
their  possession,  to  which  it  is  accessory,  is  joint,  and  the  benefit  proposed  the 
same  to  each.  Therefore  if  a  landlord  covenants  with  his  lessees,  tenants 
in  common,  to  repair,  the  covenant  is  joint  with  all ;  "  an  action  of  cove- 
nant [for  non-repair]  is  no  more  than  a  personal  suit,  in  which  tenants  in 
common  may  join."  1  Lev.  109. ;  T.  Rd.  81. ;  vide  etiam,  1  Keb.  565. 
pi.  9.  ;  2  Sid.  9.  Such  covenant,  too,  according  to  authority,  is  several  as 
well  as  joint.  Carth.  289. ;  5  T.  R.  249. ;  and  the  reason  may  be  this  : 
A  contract  has  been  made  to  tenants  in  common  with  reference  and  subor- 
dinate to  their  estates  which  estates  being  several  in  each,  the  covenant  an- 
nexed to  them  must,  like  every  other  accessory,  follow  its  principals,  and  be 
several  likewise.  Vide  Keilw.  126.  This  doctrine,  however,  would  des- 
troy the  rule  that  they  are  jointly  concerned  as  above  mentioned.] 

8.  On  joinder  in  actions  on  judgments. 

-  [Where  a  personal  judgment  is  given  for  several,  the  suni  awarded  belongs 
to  all  jointly,  of  what  nature  soever  the  demand  merged  by  the  judgment  may 
have  been,     34  Hen.  6.  M.  16.  p.  31. ;  Noy,  ISO.]      {  So,  where  there  was 
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a  decree  against  several,  jointly,  and  one  alone  brought  a  writ  of  error  to  re- 
verse the  decree,  the  non-joinder  of  the  others  may  be  pleaded  in  abatement. 
Phelps  r.  Ellsworth,  3  Day,  144.  Callaghau  v.  Carr,  1  Marsh.  22.  Vide 
Watson  t.  Whaley,  2  Bibb,  392.  } 

9.   On  joinder  in  actions  or  avowries  for  rent  service. 

[A  rent  service  follows  the  nature  of  the  estate  or  principal  out  of  which 
it  issues  ;  therefore,  if  joint-tenants  demise  their  land,  both  are  joint  owners 
of  the  rent  reserved,  notwithstanding  the  reservation  is  to  each  separately, 
or  to  one  by  himself.  5  Mod*  72.  If,  however,  one  joint-tenant  lease,  the 
rent  reserved  will  belong  to  him  alone,  his  companion  being  a  stranger  to  the 
tenure.  1  Rep.  96.  So,  where  two  tenants  in  common  demise  for  a  rent 
admitting  division,  each  is  entitled  to  an  undivided  moiety,  even  though  re*> 
served  to  both  jointly,  or  the  whole  to  one.  14  Hen.  4.  Hil.  41.  p.  31. 
And  the  consequence  of  this  should  be,  that  tenants  in  common  must  sever 
in  demanding  its  arrears,  whether  that  be  by  debt  or  avowry.  This  conse- 
quence, however,  is  not  admitted  to  its  full  extent :  they  must  sever  in  avow* 
ing.  Bro.  Ten.  in  Com.  pi.  25. ;  Lit.  s.  317.  But  they  may  sever  or  join, 
which  they  like,  in  debt.  Garth*  289. ;  Ld.  Rd.  340. ;  5  T.  R.  249.  accord. 
Lit.  s.  316. ;  2  Sho.  435.  contra.  And  the  reason  given  for  their  joining  in 
debt  is,  because  it  is  brought  on  a  personal  contract ;  a  [*]position  not  only 
incorrect,  as  shewn  hereafter,  but  even,  if  admitted,  fatal  to  the  doctrine  that  - 
they  may  sever :  where  rent  is  due  to  parceners,  they  are  jointly  entitled  to 
it.  5  Mod.  141.  ;  12  Mod.  86. ;  vide  39  Hen.  6.  pi.  13.  p.  8.] 
10.  On  joinder  in  actions  or  avotoriesfor  rent  charge. 

[Where  a  rent  charge  or  seek  has  been  created  by  reservation,  the  rules 
just  applied  to  rent  service  seem  pertinent;  where  created  by  grant,  if  given 
to  two  as  joint  tenants  or  parceners,  it  will  belong  to  both ;  if  as  tenants  in 
common,  and  the  rent  is  divisible,,  each  will  have  an  undivided  moiety.] 

11.  On  joinder  in  case  of  the  death  of  one. 

[Where  two  being  joint  owners  of  a  right  ex  contractu,  one  dies,  whether 
it  be  a  simple  contract,  a  deed,  or  a  record  and  whether  or  not  it  be  annex- 
ed to  an  estate  in  joint  tenancy,  whether,  too,  the  contract  was  broken  be- 
fore or  since  the  death,  it  belongs  wholly  to  the  survivor.  1 5  Edw.  2.  459. ; 
22  Hen.  6.  f  1.  48. ;  32  Hen.  6.  Hil.  24.  p.  30.  If  the  deceased's  executor 
may  be  excluded  sharing  the  right,  there  is  no  objection  to  holding  the  survh- 
▼or  role  owner,  since  where  a  right  belongs  to  several  jointly,  each  has 
throughout  entirety  of  interest ;  and  the  reason  for  excluding  the  executor 
(when  not  annexed)  is,  it  woi^ld  make  strange  confusion  if  he  were  to  join  in 
an  action  on  the  contract,  as  then  one  plaintiff  would  be  suing  in  his  own, 
die  other  in  alieno  jure.  Ld.  rid.  340.  As  to  the  case  where  the  two  were 
partners  in  trade,  vide  supra,  (E  9.)  4.  On  the  survivor's  death,  the  right 
(when  not  annexed)  goes  to  his  executor. — Where  joint  and  several,  the 
right  (when  not  annexed)  on  the  death  of  one,  seems  in  future  several  only, 
and  the  deceased's  share  to  pass  to  his  executor,  the  sense  of  the  contract 
being  this  and  no  more,  that  both  may  join  for  the  breach  of  it.  Sed  vide  3 
Taunt.  87.  Plainly,  where  several  only,  the  executor  is  entitled,  as  was 
the  testator.     2  Keb.  936.] 

1£.  Consequences  of  the  non-joinder  of  a  co-contractor,  andjorm  of  the  flea  of 

nonjoinder. 

[Where  one  who  ought  to  have  joined  as  co-plaintiff  is  omitted,  and  the 
defect  is  admitted  on  the  record,  the  defendant  may  demur,  2  Str.  1 1 46.  ; 
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1  East,  497. ;  1  B.  &  P.  67«  74.,  arrest  the  judgment,  or  reverse  it  by  error* 
Id.  ib. ;  or,  if  he  goes  to  trial  on  the  general  issue,  will  succeed.  If  the  de- 
fect does  not  appear,  he  may  either  plead  the  non-joinder  in  abatement,  su- 
pra, 1.,  or  in  bar.  1  B.  &  P.  73.  ;  or  he  may  plead  the  general  issue,  2  Str. 
820. ;]  or  in  the  case  of  a  deed,  may  crave  oyer  and  demur.  1  Sid.  238. 
420.  ;  1  Vent.  34. ;  [2  Str.  1146. ;  1  B.  &  P.  74.  If  the  plaintiff  omitted  ie 
dead,  and  the  fact  not  averred  upon  the  record,  the  above  rules  perhaps  will 
hold  the  same,  except  that  the  defendant  cannot  plead  in  abatement.] — 2. 
If  a  man  plead  that  the  plaintiff  or  demandant  has  nothing,  but  jointly  with 
such  a  one,  who  is  alive  and  not  named,  he  ought  to  shew  where  he  is  living  ; 
for  the  issue  shall  be  joined  upon  the  life,  not  upon  the  death,  which  comes 
on  the  part  of  the  tenant  or  defendant.  22  Edw.  3.  8.  — [Taken  from  (E 
15.)  Vide  (E  9.)  5.] 

13.  Whether  allowable  in  the  case  of  parties  jointly  injwed. 

So  if  one  of  two  parties  jointly  injured  improperly  sues  alone,  the  non- 
joinder may  be  pleaded  in  abatement.     R.  3  Lev.  354.  362.  ;  1  Sal.  32. 

[*3t4.  On  the  joinder  of  parties  jointly  injured,  in  general. 

[It  is  next  to  be  considered,  whether,  where  more  than  one  suffer  by  arv 
injurious  act,  all  are  jointly,  or  each  is  severally  injured.  And  the  rule  up- 
.  on  this  subject  is  very  simple.  Where  two  or  more  suffer  by  an  injurious 
act,  and  the  damage  to  one  is  the  same  as  to  the  other,  they  are  jointly  en- 
titled to  repair  it.  One  loss  only  has  been  sustained,  and  therefore  one 
satisfaction  only  is  due ;  to  this  the  one  has  not  a  better  claim  than  the 
other;  of  necessity  then  both  are  jointly  concerned  in  demanding  it.  But 
where  the  inconvenience  to  one  is  distinct  from  that  to  the  other,  distinct 
are  their  claims  to  remuneration ;  since  what  affects  this  is  matter  of  indif- 
ference to  that.  It  is  not  the  injurious  act  of  which  they  complain  (either 
here  or  in  the  former  case,)  but  only  its  consequences  ;  a  distinction,  though 
obvious,  yet  necessary  to  be  made,  because  mistakes  in  choosing  plaintiffs 
where  two  have  been  separately  injured,  may  in  general  be  traced  to  the 
supposition,  that  it  is  the  act  of  which  both  complain,  and  that  being  undi- 
vided, so  should  be  the  suit  to  repair  it.  The  best  illustration  of  this  rule. 
will  be  the  application  of  it  to  the  several  classes,  of  injuries  ex  delicto  ;  in 
the  course  of .  which,  too,  the  joinder  of**  plaintiffs  in  penal  actions  will  be 
considered.] 

[At  common  law,  wrongs  ex  delicto  are  divisible  into  three  classes*  1  • 
As,  first,  injuries,  not  by  breach  of  contract,  publick  or  private  obligation, 
but  by  positive  malfeasance  :  such  are  wrongs  to  the  person  and  personal 
rights  ;  by  assault,  battery,  menace,  imprisonment,  mischievous  animals,  or 
other  nuisances,  and  impairing  one's  health  :  to  property ;  by  trespass,  ob- 
structing incorporeal  rights,  deceit  on  sales,  misrepresenting  another's  cir- 
cumstances, slander  of  title,  rescue,  excessive  or  irregular  distress,  detaining 
or  impairing  property  bailed,  found,  or  in  lease :  to  relative  rights ;  by  adul- 
tery, seduction,  threats  and  violence  to  a  wife  or  servant,  and  harbouring 
or  enticing  them  away :  and  generally  to  all  three  by  malicious  prosecutions, 
or  vexatious  suit. — 2.  Injuries  by  breach  of  public  duty :  Such  are  false  re- 
turns of,  and  neglect  to  execute,  writs,  permitting  a  rescue  or  escape,  taking 
insufficient  pledges  or  none,  by  sheriffs  ;  refusing  a  guest  or  passenger,  to 
receive,  and  the  loss,  impairing,  or  non-delivery  of  goods,  by  inn-keepers, 
carriers,  and  wharfingers ;  unskilful  treatment  of  diseases  by  surgeons  ; 
and  the  sale  of  unwholesome  provisions  by  victuallers. — 3.   Injuries  by  the 
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•mission  of  some  private  obligation :  such  are  waste ;  neglect  to  repair  a 
dividing  fence,  and  using  one's  own  to  another's  prejudice. — 4.  These  at 
common  law  are  the  classes  above  mentioned.  Custom,  however,  has  ad- 
ded a  fourth  class,  by  sometimes  holding  a  breaeh  of  contract,  as  to  the  form  of 
action,  but  no  further,  an  injury  as  well  ex  delicto  as  ex  contractu.  Thus, 
for  negligence  in  an  attorney,  case  or  assumpsit  lies  ;  and  the  same  for  a 
breach  of  warranty,  or  impairing  goods  in  removing  them  under  a  retainer. 
— 5.  The  statute  law  has  frequently  redressed  injuries  ex  delicto  not  reme- 
died before ;  and  sometimes  added  to  existing  remedies. — 6.  And  has  often 
given  a  penalty  for  a  crime,  to  any  one  who  will  sue  for  it,  or  to  some  one 
in  particular.  To  apply  therefore,  the  rule  given  above  to  these  several 
classes  of  injuries.] 

15.   On  joinder  in  cases  of  common  injuries. 

[\  .  Where  two  are  beaten  by  the  same  stroke  they  are  separately  injured, 
because  one  does  not  share  in  the  sufferings  of  the  other.  [*]Keilw.  55.  — 
2.  Where  slander  is  applied  to  several  on  the  same  occasion,  as  u  you,  A. 
and  B.  have  murdered  C."  the  injury  is  separate  to  each,  since  one  has  no 
interest  in  the  other's  character.  Dyer,  19.  pi.  112.  —  3.  Where  several 
are  jointly  possessed  of  real,  or  personal,  property,  as  are  joint  tenants,  par* 
ceners,  12  Mod.  86.,  tenants  in  common,  14  Hen.  4.  Hi).  41.  p.  31.,  and 
bare  occupants,  they  are  jointly  aggrieved  by  a  trespass,  W.  Jones,  253.  or 
other  injury,  Cro.  Jac.  231.  Noy,  135.,  to  it,  since  the  damage  to  each  con- 
sists in  impairing,  not  bis  estate  (if  so  tenants  in  common  would  be  several- 
ly injured.,)  but  the  substance  itself;  and  this  being  common  to  all,  all  are 
concerned  in  redressing  it.]  —  4.  Hence  part-owners  of  a  ship  or  goods  shall 
join  in  suing  him  who  takes  away  or  prejudices  them.  R.  3  Lev.  354.  ; 
1  Sal.  32.  Vide  Navigation.  (1  3.)  —  5.  But  if  several  have  an  interest  in  a 
thing,  yet  if  the  cause  of  action  be  not  joint,  one  alone  may  have  the  action  : 
thus,  the  copyholder  and  the  lord  shall  sue  separate  actions  of  trespass 
for  cutting  down  trees  growing  on  a  copyhold.  2  H.  4.  12. ;  Th.  D.  1.  11. 
c.  47.  s.  7. — 6.  So  if  the  bailee  of  goods  is  dispossessed,  the  bailor  and 
himself  shall  sue  separate  actions  of  trespass ;  and  if  one  recovers,  the 
other's  writ  shall  abate.  48  Ed.  3.  20,  21. ;  Th.  D.  1.  1 1.  c.  47.  s.  6.  — 
[7.  So  where  tenanf  by  elegit  is  ousted,  he  and  the  reversioner  shall  have 
several  assizes.  Th.  Dig.  1.  11.  c.  47.  s.  6.] —  0.  And  if  one  obligee  de- 
livers an  obligation  made  to  him  aud  others  to  an  attorney  who  cancels  it, 
he  alone  shall  have  an  action  for  it.  R.  Lat.  124.  —  [9.  A.  and  B.  each 
seised  in  severalty  of  a  mill,  at  one  or  other  of  which  the  defendant  was 
bound  by  custom  to  grind  his  corn,  on  hfs  neglecting  to  grind  at  either  and 
carrying  it  else  where,  joined  in  suing  him,  which  joinder  the  court  held  right. 
The  judgment  went  upon  this  ground  :  Though  their  estates  were  several, 
yet  the  damage  was  the  same  to  each,  and  therefore  to  allow  separate  suits 
would  be  compelling  satisfaction  twice  over.     2  Saund.  112.* — 10.  The 


*  Respecting  which  case  the  following  doubts  are  suggested.  The  complaint  was  the  loss 
of  certain  profits  which  would  have  accrued  had  the  defendant  complied  with  the  custom  : 
bow  since  neither  plaintiff  could  prove  that  the  defendant  would  then  have  brought  the 
whole  corn  to  his  mill,  each  had  an.  equal  right  to  suppose  himself  injured,  and  to  believe 
that  each  would  have  ground  half;  but  the  profits  thereby  accruing  would  have  been  tho 
Ufarate  property  of  each ;  consequently  the  cause  of  action,  being  the  loss  of  this  property, 
*isscreral  in  each.  Suppose,  too,  that  the  one  miller  had  refused  to  join  in  suing  and  col- 
fofed  with  the  defendant  by  releasing  or  otherwise  discharging  him,  was  the  other,  without 
fokult  or  power  of  election  whether  to  conjoin  himself  in  interest  with  the  first,  to  have  no 
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dippers  at  Tunbridge  Wells  are  separately  appointed  to  their  situation? 9 
which  are  independent  one  of  another,  and  follow  out  their  business  apart  ; 
their  employments  are  attended  with  profits  arising  from  the  voluntary  con- 
tributions of  visitors.  The  defendant  acted  as  a  dipper  without  right,  and 
for  this  all  the  dippers  joined  in  suing  her,  which  joinder  was  held  correct 
upon  the  authority  of  the  last  case.  2  YVils.  423.*  — 11.  Tenants  [*]in  com- 
mon shall  sue  jointly  for  disturbing  an  incorporeal  right  annexed  to  their 
land,  upon  the  same  principle  that  they  must  for  a  trespass  to  the  land  itself. 
W.  Jones,  1 42. ;  whence  the  same  rule  holds  where  their  right  is  in  gross. — 
1 2.  Where  a  sale  has  been  lost  by  defaming  the  vendor's  title,  since  the 
damage  consists  in  having  lost  a  beneficial  contract,  it  follows,  that  if  several 
would  have  been  jointly  interested  in  the  contract  when  concluded,  they  are 
jointly  aggrieved ;  if  otherwise,  separately.  — 13.  If  partners  are  slandered 
in  their  trade  the  injury  is  joint,  because  the  means  of  acquiring  property  is 
the  object  impaired,  and  in  those  all  are  concerned,  3  B.  &l  P.  150.  If  one 
partner  sustains,  in  addition  to  general,  a  special  damage,  he  has  in  addition 
to  the  joint,  a  separate  claim.  — 14.  If  a  rescue  is  made  from  one  sheriff  or 
coroner,  where  two  fill  that  office,  the  right  to  sue  the  rescuer  is  joint  in  both, 
since  the  custody  of  one  is  that  of  the  other,  and  charges  him.  Bro.  Rescous. 
pi.  15.  And  if  the  prisoner  or  property  rescued  was  taken  at  the  suit  of 
two,  both  are  jointly  aggrieved.  — 15.  If  the  complaint  is  a  loss  of  service, 
and  the  servant,  when  beaten,  was  jointly  engaged  by  several  masters,  it  is 
joint,  since  all  share  alike  in  the  damage  occasioned ;  but  several,  if  in  their 
separate  employment.]  — 16.  Two  shall  join  in  detinue  on  a  bailment  by 
both.  22  Edw.  3.  5  ;  24  Edw.  3.  24. ;  Th.  D.  1.  2.  c.  3.  s.  6.  —  17.  But 
if  a  charter  be  made  to  four,  and  one  of  them  bails  it  to  A.,  he  alone  shall 
have  detinue  for  it.  Th.  D.  1.  11.  c.  47.  s.  8. — [18.  Where  several  are 
injured  by  a  malicious  prosecution  or  vexatious  suit,  they  are  in  general  sep- 
arately aggrieved,  since  the  damage  to  each  is  distinct ;  one  does  not  sutler 
by  another's  imprisonment,  by  the  diminution  of  his  fame,  by  expending  his 
funds,  or  by  injuring  his  relative  rights.  To  this  rule  exceptions  occur, 
where  the  suffering  parties,  being  partners,  are  scandalized  in  their  trade  by 
the  prosecution  ;  and  where  they  are  joint  owners  of  the  money  paid  for 
defending  it,  as  where  borrowed  on  their  joint  account.  And  other  ex- 
ceptions, which  rest  upon  the  same  principles  as  these  two,  may  readily  be 
conceived.] 

16.  On  joinder  in  cases  of  injuries  from  neglect  of  public  duty. 

1  •  [Where  an  injury  arising  from  neglect  of  public  duty  results  from  per- 
mitting an  escape,  then,  if  the  party  escaping  was  a  prisoner  at  the  suit  of 
several  jointly,  all  are  jointly  aggrieved,  since  the  damage  (the  loss  of  the 


remedy  ?  The  consequence  (see  the  case)  that  to  allow  separate  suits  "  would  be  obliging 
the  defendant  to  pay  the  damages  twice  oyer,"  seems  not  to  follow.  The  total  compen- 
sation due  equalled  the  toll  for  grinding  so  much  corn  ;  to  the  whole  neither  plaintiff  was 
entitled,  from  inability  to  prove  as  above :  the  only  way  of  adjusting  their  claims  was  to  give 
each,  a  right  to  recover  half:  therefore,  to  allow  separate  suits  would  be  obliging  the  de- 
fendant to  pay  no  more  than  he  owed. 

*  The  reason,  therefore,  of  the  judgment  was,  that  the  defendant  took  profits  to  which  all 
the  plaintiffs  had  a  right,  and  that  this  was  a  joint  damage  to  all.  Now  the  argument 
above,  changing  what  should  be  changed,  applies  to  this  case,  and  if  allowed,  weakens  it. 
Nor  is  it  maintainable  by  holding  the  suit  brought  for  disturbance  of  office  *,  the  situations 
of  the  dippers  have  no  connection  one  with  another.  In  this  view  the  case  seems  in  analo- 
gy to  that  of  commoners,  whose  separate  rights  in  the  same  close  are  disturbed  by  a  claim 
to  common  therein  ;  here  each  must  sue  separately* 
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>)  is  common  to  all* — 2.  If  from  the  loss  of  goods  in  charge  of  a  car- 
rier, innkeeper,  or  wharfinger,  owned  by  several,  all  alike  are  injured. — 3. 
Where  two  churchwardens  sued 'a  mandamus  to  an  officer  to  swear  them  in, 
and  on  his  making  a  false  return. joined  in  an  action  against  him,  the  join- 
der was  held  right,  though  objected  that  the  office  of  one  not  being  that  of 
the  other,  neither  was  the  injury  to  one  done  to  the  other ;  "  for,^  say  the 
court,  "  the  suit  is  not  for  disturbing  their  offices,  nor  for  privation  of  emol- 
uments, since  none  belong  to  the  situations,  but  for  rendering  useless  a  writ 
wed  at  their  joint  expense."  3  Lev.  [*]362, ;  3  Salk.  202.  It  follows,  that  a 
Use  return  to  a  mandamus  (or  other  writ)  purchased  by  several  jointly,  is, 
in  every  case,  equally  injurious  to  all.  Ld.  Rd.  125.]  And,  per  Comyns, 
so,  if  a  false  return  be  made  to  the  prejudice  of  several,  by  which  they  are 
pat  to  a  charge,  they  may  join  in  an  action  ;  for  the  charge  of  the  prosecution, 
which  was  Joint,  is  the  cause  of  the  action.  R.  3  Lev.  362*  [If,  too,  the 
design  in  suing  it  was  to  compel  admission  to  an v  office  of  profit,  to  the 
emoluments  of  which  each  was  separately  entitled,  each  must  follow,  in  ad- 
dition to  a  joint,  a  separate  suit  for  the  loss  of  them.] 

1 7.   On  joinder  in  cases  of  injuries  from  neglect  of  private  obligation. 

[See  supra,  (£  8.)   (E  9.)  (E  10.) ;  and  the  general  rule,  supra,  14.] 

1 8.  On  joinder  in  cases  of  injuries  from  breach  of  contract. 

[Varying  the  form  of  action  cannot  vary  the  right,  changing  a  beneficial 
to  a  legal  one  ;  therefore,  if  the  complaint  to  be  redressed  by  case  is  a 
breach  of  contract,  the  same  rule  ascertaining  the  joinder  of  plaintiffs,  had 
the  suit  been  ex  contractu,  will  hold  where  it  is  ex  delicto.  2  N.  R.  365, 
454.;  12  East,  89.  462.] 

1 9.  On  joinder  in  actions  on  remedial  statutes* 

1.  [If  two  are  jointly  entitled  to  tithe  subtracted,  they  must  join  in  debt 

for  treble  value.     Cro.  Jac.  70.;  Moore,  915.  pi.  1294.     But  sever,  if  in 

severalty,  as  where  one  claims  two  parts,  the  other  the  remainder.     Yelv. 

63.;  1  Brownl.  86.  ;  vide  1  Keb.    126.   pi.  42.  —  2.     If  joint  owners  of 

money  are  robbed,  they  should  join  in  6uing  the  hundred,  since  the  loss  is 

the  same  to  each.     Dyer,  370.  pi.  59.  —  3.  Where  one  tenant  in  common 

sued  for  double  value  under  4  Geo.  2.  c.   28.,  it  was  held  correct.  2  Blk. 

1077.  supra,  (E  10.)  — 4.  Where  one  part-owner  of  a  ship  is  impleaded 

alone  in  the  Admiralty  Court  for  a  matter  at  land,  and  the  ship  arrested,  he 

alone  shall  sue  on  stat.  13  Rich.  2.  st.  1.  c.  5.  ;  15  Rich.  2.  c.  3. ;  2  Hen, 

4.c.  11.  \  for  the  impleading  is  the  grievance,  and  the  detention  only  con- 

sequent  thereon.     Str.  1045. ;  B.  R.  H.  271.] 

20.  On  joinder  in  actions  on  penal  statutes. 

[  It  should  seem  that  two  cannot  join  as  common  informers  in  a  penal 
action,  unless  specially  allowed  by  statute.] 

21.  On  joinder  i?i  case  of  the  death  of  one. 

[Where  two  being  entitled  to  a  right  ex  delicto,  one  dies,  it  remains  whol- 
ly to  the  survivor.  37  Hen.  6.  Trin.  16.  p.  32.  But  as  the  property  in 
goods  owned  by  joint  merchants  does  not  survive  on  the  death  of  one  ;  for 
id  injury  done  to  it  subsequent  to  the  death,  the  executor  or  administrator 
should  sue  jointly,  suora,  (E  9.)  4.] 

Wot.  I.  »  P"! 


58  ABATEMENT. 

22.  Consequences  of  the  nonjoinder  of  a  party  injured  ;  and  form  of  the  plea  of 

nonjoinder, 
[l.  Where  one  who  ought  to  have  joined  as  co-plaintiff  in  suits  properly 
ex  delicto  is  omitted  (whether  the  defect  appears  upon  the  record  or  not) 
the  defendant  can  only  object  to  the  nonjoinder  by  plea  in  abatement,  though 
the  plaintiff  can  but  recover  a  proportionable  part  of  the  damage  sustained* 
3  Salk.  I. ;  2  Str.  820. ;  1  B.  &  P.  73.  ;  6  T.  R.  766.;  7  T.  R.  279.  ;  2 
B.  &  P.  123. ;  5  East,  407.  420.  —  Nor,  to  a  subsequent  suit  by  the  other 
for  his  share,  can  the  nonjoinder  of  his  companion  be  [*]objected.  A7  T.  R. 
279.  — Where  the  cause  is  ex  contractu,  and  the  suit  therefore  only  in  form 
ex  delicto,  the  same  consequences  follow  on  non-joinder  a»  in  suits  ex  con- 
tractu. Supra,  18.  —  2.  As  to  the  form  of  the  plea  of  non-joinder,  vide 
supra,  (E  9.)  5. ;  (E  12.)  12,} 

(E  13.)  Another,  who  ought  to  join,  not  named  —  Executors. 

Vide  post.  (P.  10.) 

t.  Whether  allowable. 

So,  if  one  executor  sues  without  naming  the  others,  the  defendant  shall 
plead  in  abatement  that  there  is  another  executor  living  not  named.  Ast. 
Ent  11.;  vide  in  Pleader  (2  D  2.). 

2.  When  executors  must  join. 

[If  the  testator  has  nominated  more  executor*  than  one,  all  must  join  as 
co-plaintiffs,  Hard.  317. ;  Bro.  Executors,  88. ;]  even  though  some  are  un- 
der age,  R.  Yel.  130.;  2  Saund.  213.;  Ray.  198.;  [Went.  95.;]  have 
never  administered,  J  Lev.  161.  [or  proved  the  will,  1  Salk.  3.;  (where^ 
fore  an  averment  that  both  proved,  where  it  is  apparent  that  only  one  prov- 
ed, is  unobjectionable,  Ibid.)]  or  have  renounced  the  office  before  the  or- 
dinary. Th.  D.  1.  2.  c.  11.  s.  6.;  [9  Rep.  37.  a.]  {  So,  if  one  of 
several  executors  qualified,  and  took  upon  himself  the  burthen  of  adminis- 
tration. Gordon's  Exr's.  x>.  Goodwin,  2  Nott  and  McCord,  70.  }  So  if 
one  be  of  the  age  of  one  year  only,  and  the  other  proves  the  will  alone, 
and  takes  administration  during  tie  minority  of  the  other,  R.  Yel.  130. ; 
1  Brownl.  101.  And  note,  that  in  the  case  of  a  conversion  since  the  death, 
summons  and  severance  does  not  lie ;  hence  they  shall  join  for  such  con- 
version, notwithstanding  summons  and  severance  in  fact.     R.  Hard.  31 7. 

3.  When  a  joint  executor  may  sue  alone. 

But  if  one  of  the  executors  be  an  infant,  and  the  other  of  full  age  proves 
the  will  alone,  he  alone  may  maintain  an  action  without  joining  the  infant, 
R.  1  Lev.  181  ;  or  may  alone  have  a  scire  facias  upon  a  judgment  obtained 
by  his  testator.  R.  1  Lev.  181.;  Ray.  1 98.  Yet  the  infant  may  join  in  the  scire 
facias.  Ray.  198.  [So  if  goods  belonging  to  the  estate  are  taken  from  one 
of  two  executors,  he  may  either  sue  alone,  6  Edw.  4.  M.  2.  p.  1 . ;  or  may 
join  his  companion,  the  possession  of  one  being,  for  the  purpose  of  defend- 
ing it,  that  of  the  other.     20  Edw.  4.  Hil.  6.  p.  18.] 

4.  On  joinder  in  case  of  the  death  of  one. 

[If  two  are  executors  and  assent,  on  the  death  of  one  the  whole  repre<- 
sentation  remains  with  the  other,'  39  Hen.  6.  Hil.  9.  p.  45. ;  38  Edw.  3. 
Hil.  24.  p.  7.  and  at  his  death  goes  to  his  executor,  if  he  died  testate ;  if 
intestate,  becomes  extinct.  Though  the  survivor  refused  in  his  compan- 
ion's life-time,  even  before  the  ordinary,  yet  it  follows  from  what  has  been 
said  already,  supra,  that  he  may  take  to  the  executorship  on  his  companion's 
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death.     9  Rep.   36.;  but  if  he  persists  in  his  refusal,  administration  de 
boms  non  must  be  committed,    in  either  case,  therefore,  there  will  be  no 
joinder  of  parties  :  not  of  the  personal  representative  of  the  deceased  exec, 
titer,  in  the  first  case ;  not  of  the  surviving  executor,  in  the  second.] 
5.  Consequences,  and  form  of  the  plea,  of  nonjoinder. 
[1.  The  non-joinder  of  an  executor  as  co-plaintiff,  can  only  be  objected 
bj  plea  in  abatement.  —  2.  The  form  of  the  plea  is  to  crave  oyer  f*]of 
the  probate,  set  it  out,  and  then  aver  that  the  party  omitted  is  alive  5  byf 
no  averment  that  he  has  administered,  or  proved  the  will,  is  requisite/    41 
Edw.  3.  22.  pi.  10. ;  Yelv.  130.  ;  Ast.  Ent.  11,] 

(E  14.)  Another,  who  ought  to  join,  not  named — Administrators. 

Vide  post.  (F 10.)  * 

So  if  there  are  two  administrators  and  the  one  sues  alone,  the  defendant 
shall  plead  [and  a  plea  in  abatement  after  oyer  is  the  only  mode  of  object- 
ing] that  there  is  another  co-administrator  Jiving  not  named.  Rast.  Ent. 
324.  c.  Reg.  140.  a.     Vide  in  Pleader  (2  D  10.) 

(E  15.)  Several  joined,  when  one  onlj  ought  to  sue. 

1 .  Whether  allowable,  what  is  a  mis-joinder,  and  form  of  the  plea. 

1 .  So  it  may  be  pleaded  in  abatement  that  several  join  when  one  alone 
ought  to  sue  the  action. — 2.  As  in  trespass  quare  clausum  fregit  by  three 
when  one  alone  ought  to  sue.     R.  Cro.  Eliz.  143. ;  Dub.  2.  Edw.  4.  23.  • 
R.  1.  Leo.  315.     So  in  a  quare  impedit  by  two,  when  the  one  has  nothing 
in  the  patronage.     11  H.  4.  54.     So  in  a  real  action  by  two.     12  H.  4? 
15.    So  if  principal  and  bail  join  in  error  of  a  judgment  against  them  •"  for 
the  judgments  against  them  are  several.     R.  2  Cro.  384. ;  Hob.  72.  •   Cro 
Car.  300.  408.   575.  R.  1  Rol.  294. ;  Jon.  360.     But  when  two  have  one 
entire  joint  damage  by  any  wrong,  they  may  join,  though  their  interests  are 
several ;  as  two  lords  of  two  manors  may  join  in  an  action  for  not  grinding 
at  their  milk,  when  the  party  ought  to  grind  at  the  one  or  the  otter,     Rl 
2Sannd.  116.  [See  this  case,  supra,  (E   12.}  and  all  other  cases  on  the 
subject  of  joinder  of  parties  in  actions.  —  3.  The  two  cases  in  Comyns,  on 
the  form  of  the  plea,  are  applicable  to  cases,  not  of  mis-joinder,  but  non- 
joinder, and  therefore  have  been   inserted  under  (E  9.)  5.  and(E  12.)  12. 
As  to  joint  tenure  on  the  part  of  the  tenant  or  defendant,  vide  post.  (F  5.).] 

2.  Consequences  of  mis-joinder. 

[Distinct  rights,  vested  in  different  individuals,  cannot  regularly  be  liti- 
gated in  the  same  action.  Therefore  if  more  persons  than  one  are  joined 
as  co-plaintiffs,  care  must  be  taken  not  to  include  in  the  declaration  causes 
to  which  all  are  not  jointly  entitled.  The  consequences  of  inattention  to 
this  rule,  are  the  same  in  all  forms  of  action.  Where  the  defect  is  apparent 
upon  the  record,  the  defendant  may  plead  in  abatement,  supra,  I.,  demur 
arrest  the  judgment,  or  reverse  it  by  error;  or  he  may  plead  the  general 
issue,  and  thereby  will  succeed  at  the  trial.  Where  not  apparent  he  mav 
plead  as  just  mentioned.  Though  if  the  declaration  asserts  a  cause  of  ac^ 
tion  in  which  all  the  plaintiffs  share  alike,  they  may,  where  the  mis- joinder 
appears  on  the  record,  enter  a  nolle  prosequi  before  judgment,  pragen, 
era!  verdict,  that  is,  a  verdict  for  a  gross  sum,  as  to,  or  on  demurrer  may 
amend  by  striking  out, . the  other  causes;  where  it  does  not  appear  they 
will  recover  at  the  trial  for  the  single  cause.]  * r  J 
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(E  16.)  No  such  person  in  re  rum  natar&. 

1 .  Whether  allowable. 

So  the  defendant  shall  plead  to  the  person  of  the  plaintiff,  that  there  never 
was  any  such  person  in  rerum  natura.  Bro.  Brief,  25 ;  Th.  D.,  [*]1.  1 1.  c- 
7. ;  Ast.  Ent.  10.,  {  Doe  t>.Penfield,  19  Johns.  Rep.  308.  \  or  that  there 
never  was  one  of  the  plaintiffs  in  rerum  natura,  or  that  there  never  was  such 
a  one  in  rerum  natura  as  A.  who  is  named  another  defendant.  Per  Vavi- 
sour,  21  Edw.  4.  6. ;  Bend.  pi.  196. ;  Th.  D.  1.  11.  c.  7. ;  27  Hen.  8.  26. 
b.  And  this  plea,  as  to  one,  abates  the  whole  writ.  R.  27.  H.  8.  26.  r>. 
There  having  been  several  determinations  both  ways  before  that  time. 

2.  Form  of  the  plea* 

That  there  was  no  sueh  person  at  the  day  of  the  original  purchased  is  ill  ; 
it  ought  to  be,  that  he  was  dead  before  the  original  purchased,  or  that  there 
rover  was  such  a  person  in  rerum  natura.  Bro.  Brief,  25.  70. ;  21  Edw* 
4.  6. 

(E  17.)  Death  or  bankruptcy  of  the  plaintiff* 

1  •  Death  or  bankruptcy  before  suit  commenced* 

So  that  the  plaintiffs  died  before  the  original  purchased.  Ast.  Ent.  8. 
vide  Reg.  pi.  293.  ;  Dub.  2  Vent.  196.  So  that  one  of  the  defendants  died 
before  the  original  purchased.  27  Hen.  8.  26.  b.  ;  Reg.  pi.  293.  Though 
it  be  in  an  action  in  which  the  death  of  one  defendant  does  not  abate  it,  as 
in  trespass  ;  for  here  the  writ  was  always  false.  Bro.  Brief,  175.  301. 
Th.  D.  1.  11.  c.  7.  s.  1,  2.  4,  5.  Dub.  ;  vid.  post,  (H  35.)  In  an  assize 
per  Knivet,  23  Ass.  pi.  10.  So  the  death  of  one  defendant,  before  the  ori- 
ginal purchased,  abates  the  whole  writ.  27  H.  8.,  26.  b.  {  Rowan  t>.  Wood- 
ward, 2  Marsh,  140.  j  [A  bankrupt  cannot  sue  in  his  own  name  for  the 
benefit  of  his  creditors.  15  East,  622.  And  though  by  the  ancient  doctrine 
this  might  be  objected  to  by  plea  in  abatement,  yet  it  should  seem  now  t* 
be  objectionable  by  plea  in  bar  only.] 

2.  Death  or  bankruptcy  pendente  lite. 
Vide  post  (H.  32,  33,  34,  35.) 

(E  18.)  Misnomer  of  the  plaintiff,  [or  third  person  ;  and  first,  as 
well  of  misnomer  in  general]  as,  with  respect  to  the  plaintiff, 
misnomer  of  his  name  ©f  baptism.     Vide  post.  (F  17.) 

1 .   Whether  allowable* 
Misnomer  of  the  plaintiff's  christian  name  may  be  pleaded  in  abatement. 

2.  What  is  or  is  not  a  misnomer* 

[1.  The  mis-spelling  of  a  name  is  not  a  misnomer,  if  it  is  still  idem  so- 
nans.  2  Str.  889.;  2  Taunt.  401.  ;  j  Meredith  v.  Hinsdale,  2  Caines' 
Rep.  362.  Petrie  r.  Woodworth,  3  Caines'  Rep.  219.  }  W  Shakespeare 
and  Sliakepeare  are  not  id.  son.  10  East,  83.  —  2.  The  inversion  of  two 
christian  names  of  baptism  is  a  misnomer.  5  T.  R.  1 95.  —  3.  As  is  like- 
wise the  omission  of  the  christian  name  ;  or  of  one  of  two  christian  names. 
1  Mars.  477.  J  Labat  v.  Ellis,  Tay.  148.  But  Semb.  cont.  Franklin 
v.  Talmadge,  5  Johns.  Rep.  84.  }  But  "  A.  otherwise  B."  is  not  prim  & 
facie  such,  since  the  inference,  until  rebutted  by  plea,  is,  that  the  whole  i  s 
one  christian  name*  3  East,  111.]  j  Vide  Reid  v.  Lord,  4  Johns.  Rep. 
118.  {  .  r 
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3.  By  what  name,  a  party  shall  sue. 

1.  A  peer  of  the  realm  shall  sue  by  his  name  of  baptism  ;  as  an  earl.  Th. 
D.  1.  3.  c.  1.  s.  6.  — 2.  And  a  corporation  aggregate  by  its  name  of  incor- 
poration only.     2  Inst.  666.     As  a  mayor  and  commonalty  without  the 
christian  name  of  the  mayor.     12  Edw.  4.  10.  ;    2  Inst.  666.  T*]Dean  and 
chapter  without  the  christian  name  of  the  dean.     Cont.  14  Hen.  4*  10. ; 
ace.  21  Edw.  4.  16.  ;  2  Inst.  666.     The  warden  and  fellows  of  a  college, 
without  the  christian  name  of  the  warden.     R.  1  Leo.   307. ;  vide  2  Inst. 
666.  [How  the  University  of  Cambridge  shall  sue  on  stat.  3  Jac.  1.  c.  5., 
see  10  Mod.  208.] —  3.  So  a  religious  man  professed  shall  sue  by  his  name 
of  dignity  without  his  christian  name  ;  as  an  abbot.     Th.  D.  1.  3.  c.  1.  8. 
3.  6.  ;  M.  8   Edw.   3.   427.  ;  P.  29   Edw.  3.  44. ;  P.  7.  H.  6.  27.-4.  A 
plaintiff  may  sue  by  his  name  of  confirmation.     Th.  D.  1.  3.  c.  1.  s.  7.  ;  R. 
2  RoL  135.  A. — [5.    And  shall  sue  on  a  deed  by  the  name  given  him 
therein.     3  Taunt.  504.  ;  Bunb.  101.     But  semble  his  true  surname  may 
he  given  under  an  alias  dictus.  3  Salk.  238.] 

4.  Form  of  the  plea  of  misnomer. 

[The  plea  should  be  in  person,  not  by  attorney,  unless  it  be  a  special 
warrant  of  attorney.  Accord.  F.  N.  B.  63.  A.  7th  edit. ;  1  Lutw.  Hi.; 
Bro.  Misnomer,  55. ;  1  Ld.  Rd.  117.;  contra,  Lit.  Ent.  1.6.;  Lib.  Mac. 
1. ;  Hans.  Ent.  119.  No  venue  need  be  laid.  12  Mod.  273. ;  1  Ld.  Rd. 
10.  ;  2  Salk.  509. ;  1  Ld.  Rd.  509.] 

{  4  a.  Of  the  replication. 

To  a  plea  of  misnomer,  alleging  a  wrong  surname,  where  the  objection 
tested  upon  the  mis-spelling  of  a  letter,  the  party  may  reply,  that  he  is  aft 
well  known  hy  one  name  as  the  other.  Petrie  v.  Woodworth,  3  Cainea* 
Rep.  219.  So  where  there  is  an  omission  to  add  a  second  christian  name. 
Franklin  v.  Talmadge,  5  Johns.  Rep.  84.  Semb.  cont.  Labat  v.  EHHe, 
Tay.  148.  j 

5.  Consequences  of  misnomer. 

[Generally  speaking,  misnomer  of  the  plaintiff,  though  apparent  to  the 
tourt,  can  only  be  pleaded  in  abatement.  2  Blk.  1120.;  3  Anst.  935. 
Thus  misnomer  of  a  corporation.  1  B.  &  P.  40.  And  after  a  verdict, 
where  defendant's  name  is  put  for  plaintiff's,  the  court  will  reject  the  name 
as  surplusage.  3  Wils.  40.  But  in  the  case  of  a  written  instrument,  vari- 
ance in  names  is  a  ground  of  nonsuit,  whether  the  variation  be  in  the  par- 
ty's own,  4  T.  R.  611. ;  5  Taunt.  814.,  {  Cont.  Franklin  v.  Talmadge,  5 
Johns.  Rep.  84.  }  or  a  third  person's  name.  3  B.  &  P.  559. ;  4  Taunt. 
810. ;  Forrest.  23.  If  pleaded  by  attorney,  the  course  seems  to  be  to  re- 
fuse the  plea,  and  not  to  demur.  Accord.  1  Ld.  Rd.  509.  ;  contra  3  H.  6. 
55.  ;  1  Lutw.  11.  j  that  defendant  may  demur.] 

(E  19.)  Misnomer  of  the  plaintiff,  or  third  person  —  in  surname. 

Vide  post.  (P  18.) 

1.   Whether  allowable. 

So,  in  case  of  misnomer  of  the  plaintiff's  surname,  it  shall  be  pleaded  in 
abatement. 

2.  What  is  or  is  not  a  misnomer. 

An  omission  of  the  surname  is  a  misnomer,  though  the  name  of  office  be 
added  to  the   baptismal  name,  as  A.,  parson  of  D.  M.  27.  H.  6.  3.  ;  so  if 

[*62] 


62  ABATEMENT. 

the  surname  be  mistaken.  But  it  suffices  to  join  a  name  to  the  namg  of 
dignity,  without  other  surname,  as  A.,  duke  of  B.,  or  earl  of  B.  Th.  D.  1. 
3.  c.  3.  s.  5. ;  W.,  archbishop  or  bishop  of  A*  Th*  D.  1.  3.  c.  3.  s.  5. ;  yet  if 
the  surname  be  also  added  it  is  good.  Th.  D.  1.  3.  c.  3.  s.  5.  So  if  it  be 
said  A.,  the  daughter  or  son  of  B.,  it  is  sufficient  without  other  surname. 
Th.  D.  1.  3.  c.  2.  «.  6,  7,8.  So  if  a  feme  covert  be  called  the  wife  of 
B.,  it  is  sufficient  without  other  surname,  for  she  cannot  sue  by  the  surname 
of  her  father.     Th.  D.  1.  3.  c.  2.  s.  3,  4.  ;  R.  2  Hen.  4.  1.  b. 

3.  By  what  name  a  party  shall  sue. 

Vide  supra,  (E  18.)  3.  A  party  may  sue  by  the  surname*  which  he  is 
[*]  known  by  in  the  world.  Th.  D.  1.  3.  c.  2.  s.  1 .  ;  [and  whether  a  man 
is  known  in  the  world  by  a  particular  name,  depends  upon  his  having  been 
called  so,  not  merely  upon  one  or  two  occasions,  but  a  plurality  of  times. 
S  M.  &  S.  453.] 

4.  Form  of  the  pica  of  misnomer. 
Vide  supra,  (E  18.)  4. 

5.  Consequences  of  misnomer* 
Vide  supra,  (E  18.)  5. 

(E  20.)  Misnomer  of  the  plaintiff—  in  name  of  dignity.  '  Vide 

post.  (F  19.) 

1  •   Whether  allowable. 

So,  if  the  plaintiff  has  a  name  of  dignity,  and  it  be  omitted  or  mistaken* 
it  shall  be  pleaded  in  abatement.     Vide  Th.  D.  1.  3.  c.  3.  s.  7.  8. 

2.  When  the  name  of  dignity  shall  be  given  or  not^  and  wliat  is  or  is  not  such. 

Thus,  earl,  Th.  Dig.  1.  3.  c.  3.  s.  7,  8. ;  knight,  id.  s.  14.;  Reg.  pi. 
288/;  bishop,  master  of  an  hospital,  per  Scrope,  H.  2  Edw.  3.  pi.  8«;  Th. 
D.  1.  3.  c.  3.  s.  4.  Knight  and  baronet,  so  that  baronet  simply  is  a  misno- 
mer. So,  if  a  statute  be  acknowledged  by  A.  B.,  knight,  and  he  afterwards 
becomes  a  baronet,  and  the  statute  be  extended  against  him  by  the  name  of 
A.  B«,  knight,  without  naming  him  baronet,  the  process  shall  be  abated.  R. 
Hob.  129.  — But  a  dignitary  of  another  realm  need  not  be  so  named,  as  an 
earl  in  France,  &c,  20  Edw.  4.  6.  a. ;  or  in  Ireland,  Pal.  345.  [But  now 
see  the  act  of  union.]  Yet  a  writ  against  a  king  of  another  realm  ought  to 
name  him  king ;  as  against  E.  Baliol,  king  of  Scotland.     Th.  Dig.  1.  3.  c. 

3.  s.  7. ;  T.  20  Edw.  4.  6.  So  against  a  bishop  of  Ireland,  for  he  is  a  bish- 
op of  the  church  universal.  Pal.  345.  But  if  a  bishop  or  abbot  be  deposed, 
he  shall  not  afterwards  be  sued  by  his  name  of  dignity,  for  he  loses  it.  Per 
Paston,  21  H.  6.  3.  —  So  a  lord  of  parliament,  if  he  be  not  also  a  dignitary, 
need  not  name  himself  dominus.  Th.  D.  1.  3.  c.  3.  s.  15.  Yet  the  addi- 
tion is  not  objectionable.  Ibid.  And  as  a  widow,  noble  by  marriage,  loses 
]ier  nobility  by  marrying  beneath  the  degree  of  nobility,  if  she  is  named  as 
ennobled,  it  is  pleadable  in  abatement.  Seqab.  4  Leo.  196.;  R.  Dy.  79.  b. 
fAn  archdeacon  is  not  a  name  of  dignity.  Semble,  Th.  D.  1.  3.  c.  3,  8, 
17.  J 

(E  21.)  Misnomer  of  the  plaintiff — in  name  of  office.  Vide  post* 

(F  20.) 

] .   Whether  allowable. 
So,  if  the  plaintiff  sues  for  any  thing  relating  to  his  office,  he  ought  to  name 
himself  by  the  name  of  his  office,  or  it  may  be  pleaded  in  abatement. 
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2.  When  tlie  name  of  office  shall  be  given. 

As  if  a  sheriff  brings  rescous,  without  naming  himself  sheriff.  H«  6.  H#  7. 
14*  If  a  monk,  as  the  king's  farmer,  sues  without  saying  farmer.  2  H. 
4. 7.  a.  If  a  prebendary  brings  a  real  action  for  land  of  his  prebend,  [*]and 
does  not  name  himself  prebendary •  Th.  D.  1.  3,  c.  5.  s.  1.  If  a  precen- 
tor brings  a  quare  impedit  for  a  prebend  annexed  to  his  praecentorship,  and 
does  not  name  himself  precentor.  14  H.  6.  14. ;  Th.  D.  1.  3.  c.  5.  s.  5. 
If  a  prior,  being  parson  of  D.,  sues  for  a  matter  appertaining  to  that  church, 
and  does  not  name  himself  parson.  P.  12  H.  4.  20.;  M.  10  H.  7.6.;  18 
Edw.  4.  17. ;  Th.  D.  1.  5.  c.  3.  s.  6.  If  a  dean  brings  a  praecipe  or  other 
action  by  reason  of  his  being  dean,  without  naming  himself  dean.  Vide  Th. 
D.  L.  3.  c.  3.  s.  6.  If  a  guardian  in  chivalry  sue  for  any  thing  to  which  he 
has  a  right  as  guardian,  and  be  not  named  guardian.  Th.  D.  1.  3.  c.  7.  If 
an  attorney  sue  a  writ  of  privilege,  and  do.  not  name  himself  attorney.  M. 
3  Edw.  4.  26.  If  the  warden  of  the  Fleet  sue  privilege,  and  be  not  named 
warden.  Th.  D.  1.  3.  c.  4.  s.  2.  So,  if  a  man  sues  as  executor,  and  does 
oot  name  himself  executor.  Id.  c.  0.  s.  2.  4. ;  or  be  only  administrator. 
ClifL  15. 

3.   When  the  name  of  office  need  not  be  given. 

But  if  an  officer  does  not  entitle  himself  to  an  action  by  his  office,  he  need 
not  name  himself  by  his  name  of  office  ;  as  if  a  treasurer,  chancellor,  &c. 
sues.  Th.  D.  I.  3.  c.  4.  s.  1.  So  if  a  man  brings  an  assize  of  a  chapel 
winch  he  holds  of  the  collation  of  the  king,  he  need  not  name  himself  parson 
«r  chaplain  ;  for  it  does  not  appear  that  he  is  instituted.  Th.  D.  1.  3.  c.  5. 
s.  2.  So  a  parson  need  not  name  himself  parson  in  an  account  against  his 
haiiiff  for  the  profits  of  his  church;  Adj.  30.  Edw.  3.  1.  Th.  D.  1.  3.  c.  5. 
s.  3*  Nor  in  trespass  for  an  assault,  or  de  parco  fracto  upon  a  distress  for 
services  due  to  his  church.  Semb.  2  H.  4.  22. ;  10  H.  7.  5. ;  Th.  D.  1.  3. 
c.  5.  s.  4.  So  a  dean  in  trespass  need  not  name  himself  dean ;  vide  Th.  D. 
1.  3.  c.  3*  s.  6.  Nor  an  heir,  heir,  in  a  detinue  of  charters  which  he  claims 
from  his  ancestor.  Id.  c.  6.  Nor  an  executor,  executor,  in  trespass  for 
die  goods  of  the  testator  taken  out  of  his  possession.  P.  19.  H.  6.  65. 
[Vide  Pleader  (2  D  1.)].  So  an  assignee  in  covenant  need  not  name  him- 
self assignee.     R.  2  Cro.  240.  where  he  shews  a  legal  assignment. 

4.  How  the  name  shall  be  given. 

Where  an  executor  is  sued  he  ought  to  be  named  executor  in  the  first 
name;  for  it  is  not  sufficient  in  the  alias  dictus.     30  H.  6.  5. 

(E  22)  Misnomer  of  the  plaintiff — in  other  addition  to  his  name* 

1  •  False  addition  of  place. 

So  if  a  plaintiff  sues,  and  to  his  name  of  baptism  and  surname  adds  the  ad» 
dition  of  any  place  or  vill,  and  that  be  mistaken ;  it  may  be  pleaded  in  abate- 
ment. Th.  D.  1*  3.  c.  2.  s.  9.  {A  mistake  in  the  addition  of  place,  must 
be  pleaded,  and  cannot  be  the  ground  for  maintaining  trespass  against  an 
officer  who  levies  an  execution  issued  on  the  judgment.  Smith  v.  Bowker, 
1  Mass.  Rep.  76.  \  So  if  the  plaintiff  sues  by  his  christian  name  and  sur- 
name with  an  addition,  and  in  other  actions  the  addition  is  omitted,  it  shall 
be  pleaded  in  abatement.  M.  9  Edw.  3.  pi.  40. ;  Th.  D.  1.  3.  c.  2.  s.  11. 
So  if  a  prior  sue  by  the  name  of  the  prior  of  St.  A.  of  B.  and  sue  another 
writ  by  the  name  of  the  prior  of  St.  A.  near  B. ;  one  of  the  writs  shall  abate. 
Tb.  D.J.  3.  c.  9.  s.  6. 
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2.  False  addition  of  office. 
So  if  the  plaintiff  sue  as  an  officer ;  it  is  a  good  plea,  that  he  was  not  of- 
ficer at  the  time.  Th.  D.  1.  3.  c.  4.  s.  3.  But  if  a  man  sue  trespass 
f*]a8  executor  for  his  own  goods  taken  away,  the  writ  shall  not  abate,  r .  • 
H.  5. 5. ;  so  if  one  sue  as  administrator  for  his  own' debt.  Dub.  9  H.  5.  5.; 
Semb.  Bro.  Administrator,  21. 

3.  False  addition  of  mystery  or  degree. 

So  it  may  be  pleaded,  that  one  suing  as  gentleman  is  no  gentleman.  R. 
upon  demurrer.     Mod.  Ca.  80. 

4.  Imperfect  addition* 

Though  the  addition  be  imperfectly  expressed ;  as  if  a  man  sue  by  the 
name  of  A.  B.,  chaplain  of  the  chantry  of  T.,  without  saying  in  what  church 
the  chantry  was.  12  H.  4.  19.;  or  an  abbot  sue,  by  the  name  of  A.  Abbas 
beat9  Mar'  Ebor9,  without  saying  Ecclesiae  beat'  Mar9  Th.  D.  1.  3.  c.  9*  s. 
1. ;  1.  6.  c.  3* ;  the  writ  shall  not  abate. 

(E  23.)  Diversity  of  names. 

It  is  not  necessary  to  give  diversity  of  names  to  the  plaintiff.  18  Edw. 
3.  4.;  32  Hen.  6.33.;  Th.  D.  1.  6.  c.  13.  s.  10.  [Transposed  from  (F 
21.).] 

(F)  PLEA  TO  THE  PERSON  OF  THE  DEFENDANT. 
(F  1.)  Profession.     Vide  ante,  (E  5.)  post  (H  41.) 

1 .  When  allowable  at  common  law. 

A  defendant  may  plead  in  abatement,  that  he  is  a  monk  professed,  and 
ought  not  to  be  sued  without  his  sovereign.  Th.  D.  1.  4.  c.  3.  s.  1  • ;  though 
for  &  cause  before  his  profession.  Id.  1.  5.  c.  5.  s.  1. 

2.   When  not  allowable  at  common  law. 

But  if  he  be  made  an  abbot,  he  may  be  sued  in  an  account  upon  a  receipt 
whilst  be  was  a  monk.  Th.  D.  1.  4.  c.  3.  s.  4.  So  in  an  appeal  of  robbery 
a  monk  shall  be  sued  without  his  sovereign.     Id.  s.  6. 

3.  Form  of  the  plea. 

It  should  show  that  be  is  in  subjection  as  well  as  professed.  14  H.  4.  10. 
36. 

4.  Common  law,  how  changed  by  statute. 
Vide  supra,  (E  5.)  5. 

(F  2.)  Coverture  and  denial  thereof.     Vide  ante.  (E  6.)  post/ 

(H  42.)  r 

1  •   Whether  allowable. 

So  coverture  in  the  defendant  with  a  third  person.  Reg.  pi.  290.  ;  Lut. 
33. ;  or  with  plaintiff  himself.  Th.  D.  1.  11.  c.  2.  s.  7.  12  Edw.  3.  481.; 
Raym.  395. ;  may  be  pleaded  in  abatement ;  though  she  has  given  a  bail 
bond  ;  for  if  she  be  covert,  it  is  not  her  deed  ;  R.  1  Salk.  7.  ;  Mod.  Ca. 
311.;  and  though  the  suit  was  commenced  in  an  inferior  court,  and  after  co- 
verture, removed  ;  for  the  proceeding  in  B.  R.  is  de  novo,  R.  1  Salk.  8. 
So  in  an  action  against  a  woman  as  covert,  defendant  may  say  that  she  is 
sole.  Th/  D.  1.  1 1  •  c.  2.  s.  5.  So  two,  sued  as  man  and  wife,  may  plead  a 
divorce  before  writ  purchased.  Cro.  Eliz.  352. 
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I  [«Q2.   When  the  husband  must  be  joined. 

I  [  The  general  rule  is,  that  a  married  woman  cannot  be  sued  in  civil  ac- 

tions without  her  husband,  8  T.  R.  545*  (collecting  and  reviewing  the  an- 
tecedent cases),  even  in  the  character  of  agent  or  executrix  ;  and  even  when 
toed  as  a  feme  sole  trader  in  the  courts  of  the  city  of  London.  2  B.  &  P. 
93-  ;  2  Blk.  1079. ;  Id.  1195.  Infra,  (F  7.)  3.  contra.]  \  In  detinue,  for  a 
slave  of  the  wife,  detained  before,  and  at  the  time  of  the  marriage,  the  hus- 
band must  be  joined.     Johnston  v.  Pasteur,  Cum.  &  Nor.  464.  \ 

3.   When  the  wife  may  be  sued  alone. 

Bat  a  feme  covert  may  be  indicted  without  her  husband  [H.  P.  C.  65.1 
for  a  gross  crime  ;  as  felony,  recusancy,  &c.  1  Sid.  410.  ;  so  for  ingrossing, 
&c.  Dub.  for  she  cannot  make  a  contract.  1  Sid.  410.  So  in  an  appeal  of 
death  or  felony.     Th.  D.  1.  4.  c.  4.  s.  4. ;  vide  1  H.  4,  5. 

[Exceptions  to  this  rule  arise,  in  civil  cases,  where  the  coverture  is  sus- 
pended, when  the  wife  may  be  sued  as   a  feme  sole.     As  to  which,  where 
the  husband  has  abjured  the  realm. ;  Co.  Lit.  132.  b.  133.  a.  ;  Th.  D.  1.  4. 
c.  4.  s.  2.  ;  been  banished,  Co.  Lit.  132.  b.  ;  Th.  D.  1.  4.  c.  4.  s.  I.  ;  or 
transported,  2  Blk.    1197.;  Co.   B.  L.   43.;  for  his  crimes;]  and  even 
where  he  is  in   alliance  with  enemies  to  our  state,  and  out  of  the  realm* 
R.  1  Salk.  116. ;  [vide  1  Ld.  Raym.  147.  ;  is  a  felon  ;  or  an  outlaw;  un- 
til in  the  three  first  instances  he  is  lawfully  returned,  4  Esp.  27.,  to  this 
country ;  and  in  the  three  last  until  his  disability,  arising  from  his  state  of 
enmity,  attainder,  or  outlawry,  has  been  removed,  the  wife  is,  for  present 
purposes,  a  feme  sole,  the  same  as  if  unmarried.     But  under  no  other  cir- 
cumstances is  the  relation  of  marriage  suspended  between  either  a  British 
subject  or  a  foreigner  and  his  wife  ;  not,  therefore,  where  he  has  deserted 
her  and  gone  abroad ;  1 1  East,  301.  ;  where  be  has  abandoned  her  for  adul- 
tery, 8  T.  R.  547.  Vide  1   B.  &  P.  338. ;  where  she  lives  apart  from  hin* 
with  a  separate  maintenance  secured  by  deed,  8  T.  R.  545. ;  where  she 
has  represented  herself  as  a  single  woman,  4  Campb.  26. ;  or  where  the 
husband,  whether]  a  British  subject,  per  Lit.  18  Edw.  4.  4.  [or  a  foreigner, 
3  Campb.  123.,  at  N.  P.  and  in  Bank,  (over-ruling  2  Esp.  554.  587. ;  but 
not,  in  terms,  the  case  in  1  B.  &  P.  357.,  which  held  that  if  the  husband% 
being  a  foreigner,  vide  1  N.  R.  81.,  reside  abroad,  and  the  wife  trade  and 
obtain  credit  in  this  country  as  a  feme  sole,  she  is  liable  for  her  own  debts  ; 
but  not  unless  she  represents  herself  as  a  feme  sole),  is  resident  abroad:] 
\  It  was  resolved  in  King  v.  Paddock,   18  Johns.  Rep.   141.  that  from 
twelve  years  absence  of  the  husband,  at  sea,  he,  nor  the  vessel,  nor  any  of 
the  crew,  having  been  heard  of,  his  death  might  be  presumed ;  and  that  un- 
der such  circumstances,  his  wife  might  be  sued  as  a  feme  sole.  }      If  a  wife 
be  received  upon  the  default  of  the  husband,  and  vouch  to  warranty,  and 
the  tenant  by  her  warranty  die,  a  re-summons  shall  go  against  the  wife  alone, 
Th.  D.  1.  4.  c.  2.  s.  3. 

4.  Consequences  of  non-joinder. 
[The  wife,  when  improperly  sued  alone,  can  only  object  by  plea  in  abate* 
ment,  or,  as  it  is  said,  bring  error  coram  nobis,  3  T.  R.   631.   2  Rol.  53. 
Sty.  280.  Bac.  Abr.  Baron  and  Feme,  L.] 

5.  Wluther  pleadable  after  imparlance.. 

No.  R.  Lut.  24.     Vide  post.  (I  20.) 

6.  Form  of  the  plea  of  coverture. 
TThe  appearance  must  be  in  person,  and  se  stated,  Lill.  Ent.  1.  2# ***<*♦ 
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C.  B.  1.  And  the  plea  must  conclude  to  the  writ,  Lilt.  Ent*  1.  123. ;  Ast. 
Ent.  9.  3  Inst.  C.  70.  1  Wentw.  47.  No  venue  need  be  laid,  12  Mod. 
504.  ;  but  the  husband's  name  must  be  given,  ibid. — Where  coverture  was 
pleaded  thus  :  And  the  aforesaid  Sarah  Spencer,  &c.  [*]styling  herself  wife 
of  John  Thompson  ;  and  the  affidavit  was  as  Sarah  Spencer,  and  signed 
Sarah  Thompson,  the  plea  was  set  aside.     Barnes,  334.] 

7.  Form  of  the  plea  in  denial  of  coverture. 

If  it  be  shown  that  there  was  a  divorce,  its  continuance  shall  be  presum- 
ed, Cro.  Eliz.  352.  But  if  they  plead  that  A.,  and  B.  his  wife,  were  divorc- 
ed, it  is  bad  ;  for  this  is  an  admission  that  they  are  still  husband  and  wife. 
Ibid. 

8.  Replication  to  the  plea  of  coverture. 

It  may  be,  that  defendant  is  not  covert.  CI.  Ass.  15.  [And  if  the  form 
is  that  "  she  is  sole,  not  covert,"  it  is  good  ;  nor  need  a  formal  traverse  be 
used.  1 2  Mod.  504.] 

(F  3.)  Villeinage.     Vide  ante  (E  1.) 

1  •   Whether  and  token  allowable. 

'  So,  the  defendant  may  plead  that  he  is  a  villein,  if  he  be  sued  without 
his  lord.  Th.  D.  1.  4.  *c.  5.  s.  1.  And  if  an  action  be  sued  against  the 
lord  alone  before  his  entry  into  the  land,  without  naming  the  villein,  the 
writ  shall  abate  ;  for  the  lord  shall  not  be  tenant,  unless  he  pleases.     Th. 

D.  1.  5.  c.  7.  s.  1. 

2.   When  not  all oxv  able. 

But  it  is  no  plea  that  one  of  the  tenants  or  defendants  is  a  villein,  in  an 
assize  against  the  other  as  a  disseisor.  17  Ass.  pi.  16.  19.  ;  17  Edw.  3.  52-; 
vide  Th.  D.  1.  4.  c.  5.  s.  7.  Nor  in  waste  ;  for  the  lord  i&  not  liable  for 
Iris  viHein's  waste.  Per  Finchenden,  T.  48  Edw.  3.  1  9. 

3.  Confession  of  pending  suit,  its  effect  at  common  lazv* 

-  So,  [at  common  law,]  if  the  tenant  acknowledge  himself  to  be  a  villein 
pendente  lite,  the  writ  abates,  Th.  D.  1.  4.  c.  5.  s.  1.  5*;  though  the  ac- 
knowledgment be  to  an  abbot,  &c.  which  is  an  amortisement.  Id.  s.  4.  So 
in  an  action  against  husband  and  wife,  in  right  of  the  wife,  if  the  husband 
acknowledge  himself  a  villein,  the  writ  abates.  Th.  D.  1-  4.  c.  5.  s.  3. 
Otherwise  if  a  man  enfeoff  another  pendente  lite,  and  then  acknowledge 
himself  a  villein.  24  Ass.  pi.  1. ;  Th.  D.  1.  4.  c.  5.  s.  8.;  or  if  a  feme  sole 
take  a  husband  pendente  lite,  and  then  acknowledge  herself  a  neif.  18  Ass. 
pi.  10. ;  Th.  D.  1.  4.  c.  5.  s.  6. 

4.  Common  laze,  how  changed  by  statute* 

By  st.  37  Edw.  3.  c.  17.  the  exception  shall  be  answered,  by  averring 
that  the  party  waa  free'  the  day  the  writ  was  purchased. 

(F4.)  Another  who  ought  to  be  joined,  not  named,— and  first  par- 
!  (         ...    cener.     Vide  ante  (E  8.),  vide  Parcener  (A  4.) 

1-  When  allowable. 

The  tenant  or  defendant  may  plead  in  abatement  that  he  is  not  a  person 
able  to  answer  without  another  not  named,  who  has  equal  right  with  him- 
self. Bract.  1.  5.  de  exceptionibus,  c.  26.  As  a  parcener.  Tin  D.  1.  5.  c.  1. 
s.  2,  3.  5.  Though  the  other  be  under  age  ;  and  though  the  two  be  in  bv 
several  descents.     42  Edw.  3.    17. ;  37  H.  6.  8.  :  9  Edw.  4.  13. ;  Th.  D. 
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R.1l  Skl.!390.7*     N°r  ***  °De  Parcener  avow  ^  rent  without  the  other. 

[*]2.  When  not  allowable. 

a  disseisoress.  27  Ass.  pi.  68.  e  a  Parcener  witfr 

CF  5,)  Another  who  ought  to  be  joined,  not  named,  -  joint-ten- 

ant.     Vide  ante  (E  9.)  J 

1 .  Whether  allowable. 
So  if  a  joint  tenant  be  sued,  he  may  plead  that  he  holds  jointly  with 
such  a  one  who  is  alive  and  not  named.  [See  as  to  the  case  Jhi™  IL  v 
•s  general.  6  Mod.  199.;  Comb.  282.1  LOne  joint ^enanAZ  SlS ?  ?"♦ 
tenancy  though  the  other  will  not.  8  As!  pi.  8.  ;J  Th.  D?  ??*/%>? 
And  if  A.  plead  joint  tenancy  with  B.  whereby  the  writ 'abates' 5  t another 
wnt  against  A.  and  B.  they  may  plead  joint  tenancy  with  D  39F?lw  I 
36.  a.;  41  Edw.  3,  4.  ;  45  Edw.  3!l7. ;  Th.  D.  1.   11  "     28*  s    ?i :      M 

12*  23?; 5  6  Taa^  *87' 5. 2  ^  *"• ;  Co-  Ent  *  »*  I  So  a 'man  Ej 
plead  joint  tenancy  of  parcel.    So  joint  tenancy  with  his  wife    Th   n  Y 

11.  c.  28.  s.  2.  10.  is. ;  though  the  wife  die  penL^ The  wri?for  Se'd^ath 
does  not  inake  a ibad  wnt  good.  Id.  s.31.  So  with  villein,  48  Edw.  3.1?  • 
yrfe  Th.  D.  1.  1 1  c.  28.  s.  36.  1 8.  [But  the  authorities  for  the  hist  posi- 
tion are  not  directly  in  point.     Note  of  Mr.  Kyd.]  P 

2.   When  joint  tenants  should  be  joined. 

They  should  be  joined  in  a  right  of  advowson  and  darrein  present™*.* 

^  U5*  M.2* ;  "L19^  6*  33-  5  Th-  D-  1.  11.  c.  28.  s.  44^  In  a  ore: 
ape  quod  reddat.     Th.  D.  I.  1 1.  c.  28.  s.  23,  50.     In  a  writ  of  en£P  M 

i/.  i.  11.  c.  ^8.  6.  36.  In  per  quae  servitia.  3  Edw.  3.  97.  [34.] :  Th.  D. 
L  1 1.  c.  28.  s.  9.  28.  In  a  writ  of  deceit  upon  a  recovery.  Th  D  Til" 
c.  28.  s.  17.  In  a  writ  of  ward  of  the  body  and  land.  49  Edw.  3.  27* . '  Th" 
D.1  II  C.28.S.37.  Ina  right  of  ward/  Id.  s.  42.  In  war"  of  £  bo^ 
Id.  s.  32.     In  a  juris  utrum.  M.  2  Edw.  3.  57. ;  Th.  D.  1.  11.  c.  28.  s,  5 

Ir^^T0/'and-I5-?-h  n;C-2?-  In  ^  assize  of  rent,  joint  tenan! 
cj  mthe  land  is  agood  plea.  45  Ass.  pi.  14. ;  12  H.  4.  21.  b.  •  Th.  D.  1. 

1 1 .  c.  28.  s.  41 .  In  dower.  Th.  D.  1.  1 1 .  c.  28.  In  dower  against  a  guar. 
diu,  joint  tenancy  in  the  ward  by  deed.  9  H.  5.  4.  b.  ;  Th.  D.  I.  1 1.  c.  28 
«.  45.  In  waste  against  a  guardian.  Th.  D.  1.  1 1 .  c.  28.  s.  38.  In  a  pari 
tifaon,  by  one  joint  tenant  to  make  partition.  Co.  Ent.  413.  In  a  cessa- 
vit. 3  Edw.  3.  110.  47. ;  Th.  D.  1.  11.  c.  28.  s.  10.  So  is  joint  tenancy 
with  one  who  is  named  in  the  render  of  a  fine,  though  he  never  had  any 
thing  in  possession.  8  H.  4.  12.  J 

3.   When  joint  tenants  should  be  severed. 

But  if  a  man  answer  as  sole  tenant  in  an  assize,  he  shall  not  plead  joint 
tenancy  in  an  attaint  brought  by  the  plaintiff  in  the  assize.     26  Ass.  pi 

12.  - 

4.  Form  of  the  j  Jca. 

In  an  assize  the  form  is,  that  he  holds  jointly.     Th.  D.  1.  11.   c.  28.  §. 
49. ;  but  in  a  precipe  quod  reddat,  partition,  &c,  that  he  has  nothing  but 
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jointly,  &c,  is  usual.    Co,   Ent.  413- ;  Th.  D.  1.  11.  c.  28.  [*>.  49. 
That  he  held  jointly  at  the  day  of  the  writ  purchased,  is  sufficient,  without 
paying,  and  all  the  time  since.  37  H.  6..  16.     The  life  of  the  other  must  ap- 
pear.    29  Edw.  3.  60. ;  Th.  D.  1.  1 1.  c.  28.  s.  28.  and  where  alive.     And, 
in  every  real  action  where  the  tenant  pleads  joint-tenancy  of  his  own  part, 
he  ought  to  show  of  what  gift,  by  all  the  justices.     M.  19  H.  6.  32. ;  T.  19 
H.  6.  78. ;  Agr.  21  Edw.  4.  78.  ;  Dy.  32.     If  the  demand  be  of  tenement* 
in  A.,  the  tenant  may  plead  joint  tenancy  of  tenements  in  B.,  with  an  aver- 
ment, that  B.  is  a  hamlet  of  A.     Th.  D.  1.    1 1.  c.  28.  s.  25. ;  or  without. 
Id.  ;  26  Ass.  pi.  2.     And  if  a  feoffment  were  to  the  use  of  husband  and  wife 
before  the  st.  27  H.  8.  c.  10. ;  after  the  use  executed,  in  an  action  against 
the  husband  alone,  he  pleads,  that  he  holds  jointly  with  his  wife,  he  ought  to 
show  the  statute.     Dy.  32.  a. 

5.  Legal  effect  of  the  plea  at  common  law. 
At  common  law  if  the  tenant  at  the  first  day  in  court  had  pleaded  joint 
tenancy  by  charter  or  fine,  and  had  showed  the  deed,  the  demandant  could 
not  have  had  any  answer.  Th.  D.  1.  11.  c.  28.  s.  19. ;  Leo.  161 ;  hence 
nient  comprise  en  le  fine  could  not  be  replied.  Th.  D.  1.  11.  c.  28.  s. 
6.  23. ;  nor  that  the  tenant  was  only  a  disseisor.  5  Edw.  3.  237. ;  15  Ass. 
pi.  13.;  Th.  D.  1.  11.  c.  28.  s.  14.  18.46,47.  Though  without  show- 
ing a  charter  or  fine,  the  plea  of  joint  tenancy  with  a  stranger  would  not 
have  been  good.  Th.  D.  1.  11.  c.  28.  s.  42. ;  but  the  transcript  of  the  fine 
was  sufficient.  3  Edw.  3.  68. ;  Th.  D.  1.  11.  c.  28.  s.  7.;  and  joint-tenan- 
cy with  his  wife  might  have  been  pleaded,  without  showing  the  deed  or  fine. 
Th.  D.  1.  11.  c.  28.  s.  2.  9,  10. 

6.  Legal  effect  of  the  plea  since  stat.  34  Edw.   1. 

But  now  an  answer  to  the  plea  of  joint-tenancy,  with  a  wife  or  stranger, 
by  deed,  is  allowed,  by  st.  34  Edw.  1 .,  de  conjunctim  feoffatis,  in  assizes  of 
novel  disseisin,  mort  d'  ancestor,  juris  utrum,  and  other  writs  where  tene- 
ments are  demanded  at  the^first  day  in  court ;  with  a  prohibition  against  bai- 
liffs pleading  joint-tenancy.  Upon  which  statute  it  has  been  held,  that  the 
process  mentioned  therein  shall  go,  though  the  demandant  make  no  replica* 
tion.  1  Edw.  3.  1 3. ;  Th.  D.  1.  1 1  •  c.  28.  s.  3. ;  that  if  sole  tenancy  be 
replied,  this  shall  not  be  tried  without  process  according  to  the  statute  34 
Edw.  1 . ;  Qu.  23  Ass.  pi.  1 3.  vide  Th.  D.  1.  11.  c.  28.  s.  24. ;  that  after 
default  by  demandant,  on  being  warned,  the  tenant  having  before  pleaded 
joint-tenancy  by  deed,  shall  not  now  plead  it  by  fine.  22  Ass.  pi.  1  • ;  that 
if  from  a  special  finding  on  the  plea  of  joint  tenancy,  it  appear  that  the  de- 
mandant has  title,  he  shall  recover,  though  there  was  a  joint  tenancy.  Th. 
D.  1.  11.  c.  28.  s.  20. ;  that  the  statute  does  not  apply,  where  a  freehold 
is  not  demanded ;  as  in  a  writ  of  aid  for  the  body  and  land,  if  joint  tenancy 
be  pleaded  in  the  freehold  of  the  land,  as  it  may,  and  this  be  denied.  49 
Edw.  3.  27.;  Th.  D.  1.  11.  c.  28.  s.  37.;  nor  where  joint  tenancy  by 
fine  be  pleaded.  R.  2  Leo.  161,2.;  R.  Dal.  75.  and  a  finding  of  sole  ten- 
ancy will  not  avail  the  demandant.  Semb.  2  Leo.  162. ;  nor  where  joint- 
tenancy  by  will  is  pleaded.  27  Ass.  pi.  70. 

7.  Of  the  replication. 

Sole  tenancy  may  be  replied  with  a  traverse  of  the  joint  tenancy.  AsU 
Ent,  393.,  or  that  the  tenant  and  himself  hold  jointly,  with  a  traverse  that 
any  other  holds  with  them.  Co.  Ent.  413.  That  the  demandant  [*]orplain- 
tiffV^s  seised,  until  disseised  by  A.,  who  enfeoffed  the  tenant  and  another, 
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and  then  the  demandant  re-entered,  and  was  disseised  by  the  tenant  alone* 
Th.  D.  1.  1 1. 1:.  28.  s.  46*  But  he  ought  to  show  a  disseisin  in  the  feoffor  ; 
for  a  bare  entry  is  not  sufficient.  22  H.  6.  50. ;  Th.  D.  1.  1 1 .  c.  28.  s.  48. 
And  if  joint  tenancy  be  pleaded  with  his  wife,  such  a  replication  is  not  good ; 
for  b  v  the  entry  the  jointure  in  possession  is  destroyed  only  in  right,  Semb. 
Th.  D.  1.  I  I.e.  28.  s.  47. 

8.  Of  the  judgment  on  the  plea. 

On  the  plea  of  joint  tenancy  of  parcel,  the  writ  shall  abate  only  as  to  that 
parcel.  Th.  D.  1.  11.  c.  29. ;  Cont.  per  2  J.  2  Leon.  162. ;  Ace.  Dal. 
75.  106.  Yet  in  assize  of  rent,  if  the  tenant  plead  joint  tenancy  in  parcel 
of  the  land,  the  writ  shall  abate  for  the  whole,  45  Ass.  pi.  13 ;  Th.  D.  1. 
11.  c.  29. 

9.   What  actions  one  joint-tenant  may  have  against  the  other.  Vide  infra. 

(F  6.)  5. 

[A  partner  or  joint  tenant  cannot  sue  his  companion  at  law  for  his  share 
of  the  joint  property,  unless  under  st.  4  Ann.  c.  16.  s.  27.,  by  action  of  ac- 
count; or  unless  at  common  law,  by  the  same  action  where  the  other  has 
been  appointed  bailiff  or  receiver.  Co.  Lit.  172.  a. ;  186.  a. ;  200.  b.  ; 
F.  N.  B.  1 18. ;  Bro.  Accompt,  58. ;  Willes,  208. ;  2  B.  &  P.  120.  Hence 
where  several  sue  jointly,  partnership  between  defendant  and  one  of  the 
plaintuis,  in  respect  of  the  demand  sued  for,  is  a  bar.     2  B.  &  P.   124.  n. ; 

1  Wentw,  17,  18.  But  where  the  two  have  made  a  contract  collateral  to 
the  partnership,  one  may  sue  the  other  for  the  breach  of  it ;  thus  a  contract 
to  account,  2  T.  R.  482.  ;  7  Mod.  116.;  or  if,  on  striking  a  balance,  a  sum 
be  found  due  from  one  partner  to  the  other,  the  latter  may  sue  the  former, 

2  T.  R.  478.  Vide  ibid.  479.  So  one  may  sue  the  other  for  money  receiv- 
ed to  his  separate  use,  and  wrongfully  carried  to  the  partnership  account.  2 
T.  R.  476.  or  for  money  paid  to  the  other,  to  be  paid  over  to  their 
joint  creditor  as  the  payer's  liquidated  share  of  the  debt  due,  and  converted 
by  him,  1  East,  20. ;  so  for  non-performance  of  an  agreement  as  to  the  capi- 
tal to  be  advanced  for  the  formation  of  the  partnership.  13  East,  7. :  and 
if  two  agree  to  share  in  profit  or  loss  upon  goods  bought  by  one  of  them 
upon  their  joint  account,  the  latter  may  sue  the  former  for  payment  of  his 
share.     Ibid. 

(F  6.)     Another  who  ought  to  be  joined  not  named.     Tenant 

in  common.     Vide  ante  (E  10.) 

1 .   Whether  allowable. 

Tenancy  in  common  with  another  who  ought  to  be  joined,  may  be  pleaded 
in  abatement. 

2.  When  tenants  in  common  should  be  joined. 

They  should  be  joined  in  personal  actions  touching  the  lands  held  in  com- 
mon ;  as  in  a  writ  de  rationabili  parte.  Th.  D.  1.  1 1.  c.  30.  s.  1. ;  in  tres- 
pass qu.  cl.  fr.  et.  her.  et  bl.  cons.  &c.  Vide  Co.  Lit.  s.  323.  [As  to 
joinder  in  avowries,  vide  supra  (E  10.).] 

3.  When  tenants  in  common  should  be  severed. 

i 

If  husband  and  wife  and  A.  are  tenants  in  common,  and  the  wife,  on  the 
death  of  her  husband,  and  before  partition,  sue  dower  against  [*]the  heir ; 
tenancy  in  common  with  A.  and  the  demandant,  is  no  pica.  R.  3  Lev.  84. 
[As  to  severance  in  avowries,  vide  supra  (E  10.)] 
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4.  Form  of the  plea. 
If  the  defendant  pleads,  that  he  holds  in  common  with  sacli  a  one  not 
named,  he  ought  to  show  how  they  hold  in  common.     3  H.  6.  56.  b. 

5.   What  actions  one  tenant  in  common  may  have  against  the  other.     Vide  in 

Accompt  (8). 

[One  tenant  in  common  cannot  sue  the  other  for  the  exclusive  possession 
of  what  they  hold  in  common  ;  as  for  a  sum  of  money,  or  a  personal  chattel  ; 
since  that  would  be  requiring  him  to  give  up  a  property,  to  which  he  has  an 
equal  claim  with  the  party  demanding  it ;  not  though  it  is  agreed  that  he 
shall  have  the  custody  of  the  property,  and  has  given  to  his  companion  a 
bond  to  be  answerable  for  it,  1  T.  R.  658.  But  where  the  thing  holden 
may  be  enjoyed  in  common,  and  one  excludes  the  other  from  enjoying  it, 
the  latter  may  sue  to  be  reinstated  in  his  rights.  Hence  he  may  sue  him 
in  ejectment  on  being  ousted;  as  to  which  see  Cowp.  217. ;  Lofft,  768.  ; 
1  East,  568. ;  1 1  East,  49. ;  and  after  recovering,  though  by  default,  may 
have  trespass  for  the  mesne  profits.  3  Wils.  118.  So  likewise  one  may 
sue  the  other  for  injuring,  8  T.  R.  145. ;  or  destroying,  4  East,  121.,  the 
common  property.  Vide  4  East,  110M  as  to  what  shall  be  a  conversion 
whereon  the  other  may  have  trover.  The  st.  4  Ann.  c.  16.  s.  27.,  gives 
one  tenant  in  common  an  action  of  account  against  his  companion.] 

9.  The  consequences  of  one  tenant  in  common  improperly  suing  his  companion. 

The  other  may  plead  in  abatement.  Th.  D.  1.  11.  c,  30,  s.  6,  But  it 
ought  not  to  be  pleaded,  for  it  will  be  not  guilty.  1  Sal.  4.  R.  that  it  may 
be  pleaded.  Skin.  12.  So  in  trespass  against  A.andB.,  it  is  no  plea  that 
B.  is  tenant  in  common  with  the  plaintiff;  for  it  amounts  to  not  guilty.  R* 
1  Sal.  4. 

(F  7.)  Another  who  ought  to  be  joined  not  named. — Baron  and 
Feme.     Vide  supra  (E  1 1.)  (F  2.)  and  Baron  and  Feme. 

1.   Whether  allowable. 

The  non-joinder  of  the  wife,  when  improperly  omitted,  may  be  pleaded 
in  abatement.     Ast.  Ent.  10.     Vide  Baron  and  Feme  (Y). 

2.   When  the  feme  should  be  joined,  vide  in  Baron  and  Feme. 

She  should  be  joined  in  all  actions  in  which  the  inheritance  or  freehold  is 
demanded,  or  ought  to  be  recovered,  if  the  husband  is  seised  jointly  with 
his  wife  by  purchase  before  or  after  marriage.  Th.  D.  1.  5.  c.  4.  s.  1. ;  or 
if  he  hold  in  co-parcenary  with  her  without  partition  made  before  marriage. 
Th.  D.  1.  5.  c.  4.  s.  1 . ;  or  if  land  descends  to  them  in  parcenary  after  mar- 
riage. Th.  D.  1.  5.  c.  4.  s.  1.  So  if  he  be  seised,  Th.  D.  1.  5.  c.  4.  s.  1., 
or  enter  claiming,  in  her  right ;  though  in  the  last  case  she  had  no  right. 
35  Ass.  pi.  5.  So  in  debt  lor  rent  upon  a  lease  for  lives  made  to  both.  1 
Rol.  348. 1.  50. ;  or  for  years.  1  Rol.  348.  1.  45.  So  in  a  writ  contra  formam 
feoflamenii,  where  he  has  nothing  in  the  seignory  but  jointly  with  her.  Th. 
D.  1.  5.  c.  4.  s.  7.  [*]So  in  a  writ  de  secta  ad  molendinum,  which  he  holds 
jointly  with  her.  Th.  D.  1.  5.  c.  4.  s.  8.  So  in  a  writ  of  ward  which  he 
claims  in  her  right.  Th.  D.  1.  5.  c.  4.  s.  27.  So  in  waste  upon  a  demise 
for  years  to  both.  17  Edw.  4.  7.  \  The  husband  cannot  be  sued  without 
the  wife,  for  a  debt  due  from  her  before  marriage.  Angel  v.  Fekon,  8 
Johns.  Rep.  115.  } 
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3,    When  the  wife  may  be  sued  alone. 

An  action  was  maintainable  against  a  wife,  who  is  a  sole  merchant  by  the 
rostom  of  London,  without  naming  her  husband.  1  Edw.  4.  6.  a.  Mo.  135. ; 
as  where  a  wife  buys  and  sells  by  herself  in  a  trade,  with  which  her  husband 
does  not  intermeddle,  Cro.  Car.  69.  J  Vide  Burke  v.  Winkle,  2  Serg.  and 
Rawle,  189.  {       [Now  vide  supra,  (F  2.)] 

4.  Consequences  of  the  non-joinder  of  the  wife. 

[Where  the  husband  is  improperly  sued  alone,  and  the  liability  in  question 
is  imposed  solely  upon  the  wife  ;  if  the  defect  is  apparent  on  the  record,  the 
defendant  may  demur,  arrest  the  judgment,  or  reverse  it  by  error,  7  T.  R. 
348.  If  not  apparent,  he  may  plead  the  general  issue,  and  defeat  the  plain- 
tiff at  the  trial.  Where  she  shares  in  the  liability,  the  non-joinder  can  only 
be  pleaded  in  abatement.     Vide  in  Baron  and  Feme.] 

(F8.  a.)  Another,  who  ought  to  be  joined,  not  named  —  Joint-con- 
tractor and  party  jointly  injured.     Vide  ante,  (E  12.) 

1.   Whether  allowable  in  the  case  of  joint  contractors. 

The  non-joinder  of  a  co-contractor,  when  improperly  omitted,  may  be 
pleaded  in  abatement.  Ast.  Ent.  7. ;  Cro.  Eliz.  355. ;  Lut.  696. ;  20  Hen. 
6.  11. ;  9  Edw.  4.  24.  b.  \  Vide  Brown  v.  Belches,  1  Wash.  9.  Robertson 
z.  Smith,  18  Johns.  Rep.  459.  Ziele  v.  Campbell's  Exr's.  2  Johns.  Cas. 
382.  In  assumpsit,  the  fact  wasy  that  the  promise  was  made  by  the  defend- 
ant and  one  of  the  plaintiffs  jointly ;  it  was  held,  that  this  must  be  pleaded 
in  abatement.     Robinson  r.  Fisher,  3  Caines'  Rep.  99.  j 

2.  On  the  joinder  of  contractors  in  general. 

[AH  having  jointly  obliged  themselves,  must  be  sued  jointly  for  a  breach 
of  contract,  though  some  are  in  Scotland  and  have  no  effects  within  the  ju- 
risdiction of  the  court,  6  T.  R.  327.  and  if  one  refuses  to  appear,  he  must  be 
outlawed  in  that  suit,  notwithstanding  he  may  be  an  outlaw  in  another ; 
when,  but  not  before,  the  plaintiff  may  proceed  with  his  suit  against  the 
others.  All  having  jointly  and  severally  contracted,  may  be  sued  jointly, 
or  each  by  himself,  but  riot  (in  the  first  instance)  a  number  less  than  the 
whole,  bv  themselves.  If  each  contractor  has  obliged  himself  only,  each 
must  be  "sued  separately. — The  remarks  formerly  made  on  contracts  inter 
partes,  changing  what  should  be  changed,  here  apply.  It  has  been  held 
that  one  not  party  to  a  deed  inter  partes,  may  in  that  deed  covenant  with 
one  who  is,  Carth.  76.  \  1  Show.  58. ;  though  the  same  reason  which  ex- 
cludes one  not  party  to  such  a  deed  from  a  covenanMherein  made  with  him 
(supra),  should,  perhaps,  preclude  him  covenanting  with  a  party.] 

3.  Pn  joinder  in  cases  of  express  simple  contracts. 

[AH  who  in  terms  have  jointly  obliged  themselves  are  jointly  liable, 
whether  the  form  was  promising  together,  or  after  a  promise  by  one,  adding 
that  all  bind  themselves  to  observe  it.  All  having  jointly  and  severally  un- 
dertaken, are  jointly  or  severally  liable.  Adm.  Lut.  696.  And  if  each 
contractor  has  promised  for  himself  only,  each  is  answerable  by  himself. 
Where  too,  the  agreement  was  joint  and  several,  the  [*]con  tractors  are  only 
Bable  all  jointly,  or  each  separately,  since  their  undertaking  was  to  be  so. 
12  Hen.  4.  pi.  12.  p.  21. ;  27  Hen.  8.  p.  6.  pi.  29. ;  5  Rep.  91. ;  3  T.  R. 
779.  It  is-  quite  immaterial  whether  the  consideration  of  the  promise  bene- 
fits all  jointly,  each  separately,  or  one  only.  40  Edw.  3.  Hil.  11.  p.  5.  -%  2 
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Burr.  1 190.  ;  if  all  have  requested  that  it  should  be  given,  all  are  in  justice 
bound  to  render  its  equivalent.  Neither  can  it  influence,  that  performance 
is  to  be  by  one  alone  ;  since  there  is  nothing  against  one  undertaking  for  an- 
other's act,  and  consenting  to  render  jointly  with  him  a  compensation  in  case 
of  neglect.  8  Mod.  190.  Nor,  lastly,  is  it  of  consequence  that  each  is  to 
perform  a  separate  act ;  for  this  case  resembles  the  last,  with  this  addition* 
that  whilst  in  that  one  undertook  for  the  other's  act,  in  this  each  has  under- 
taken for  the  act  of  each.  The  rule,  however,  admits  this  limitation,  un- 
less the  nature  of  things  opposes,  that  no  introductory  words  are  found  in 
the  contract  denoting  a  different  intention  to  what  the  subsequent  promise 
expresses  ;  otherwise  the  maxim,  that  where  opposite  intentions  appear  in 
a  contract,  the  first  in  order  shall  be  preferred,  applies.  The  case  in  5  T. 
R.  522.  is  in  point.  There  too,  the  court  allowed,  that  had  the  subject 
required  the  introduction  to  be  confined  to  particular  undertakings,  they 
would  so  have  restrained  it.] 

Examples  recognised  by  Comyns  are.     1  •  Detinue  on  a  bailment  to  two 
must  be  against  both.     7  H.  4.  6.  —  2.  So  account  must  be  against  two 
where  both  were  made  receivers.     lOEdw.  4,  5.     [To  which  may  be  ad- 
ded,—  3.  If  A.  and  B.  join  in  undertaking,  though  the  word  jointly  or  the 
like  is  not  used,  yet  is  thfe  contract  joint,  since  by  uniting  together,  they 
show  their  intention  is  to  make  it  so.     28  Hen.  6.  M.    11.  p.  3. ;  5  Rep. 
23.;  1  Bulst.25.;  1   Salk.    137. — 4.  As  it  likewise  is,  where  .they  bind 
themselves  "and  each  of  them  jointly."     3  Leon.  206. ;  Moore  260.  —  5. 
Or  simply  "  and  every  ot  them."  3  Taunt.  87.— 6.  And  where  two  tenants, 
at  different  periods,  of  a  farm,  having,  with  the  succeeding  tenant  referred 
differences  respecting  the  farm  to  arbitration,  and  jointly  promised  to  per- 
form the  award,  they  were  held  jointly  liable  for  sums  awarded  against  each 
separately.     7  T.  R.  352.  —  7.  A.  and  B.  partners  with  C.  in  a  trade  carried 
on  in  part  of  a  house  rented  by  C.  at  50/.  yearly,  having  agreed  to  pay  C. 
25/.  a  year  for  the  use  of  that  part,  "  payment  to  be  made  by  A.   and  B. 
equally  out  of  their  private  cash"  were  held  jointly  liable.     1  H.  B.  236. 
The  reason  does  not  clearly  appear ;  for  to  the  argument  used,  that  "  the 
interest  in  the  trade  would  have  survived,"  meaning  (c.  s.)  that  when  one 
died,  the  benefit  he  derived  from  using  the  house  would  go  to  the  other, 
who  ought  not  to  enjoy  it  without  rendering  an   equivalent,  it  may  be  an- 
swered, that  half  this  benefit  would  go  to  C.  himself.     The  understanding 
seems  to  have  been  to  estimate  that  part  of  the  house  at  37/.  105.  yearly, 
and  for  each  partner  to  contribute  12/.  10*. ;  C.  was  to  pay  the  whole  rent 
in  the  first  instance,  an^  then  A.  and  B.  were  to  make  up  the^excess  beyond 
C's.  share,  by  each  paying  half  of  it.  —  8.  Of  several  contracts^  the  cases 
where  A.  and  B.  undertake  "  for  each  of  them,"  5  Rep.  103.  or  "  sever- 
ally," are  examples.  —  9.  A  joint  and  several  agreement  occurs,  where  A. 
and  B.  promise  "jointly  and  severally."     41  Edw.  3   East,  1.  p.  9.  or  "  for 
themselves  and  each."     1  Salk.  393.;  2  Rol.  Abr.  148.  1.  35;  Dyer,  310. 
b. ;  or  "  any  of  them ;"  2  Bulst.  70. ;  Cro.  Jac.  322. ;  2  Rol.  Abr.  148.  1. 
40. ;  or  "  for  themselves  or  any  of  them."  Cro.  Jac.  322.] 

[*]4.  On  joinder  in  cases  of  implied  simple  contracts* 

[1.  A  joint  implied  contract  may  be  instanced  by  supposing,  that  two  em- 
ploy an  attorney  to  sue  out  a  writ;  here  both  are  liable  to  him  jointly.  Ld» 
Raym.  127. ;  vide  2  Wils.  361. ;  or  by  the  case,  where  a  company  dine  to- 
gether at  a  tavern,  when  they  are  jointly  chargeable  with  the  entire  reck- 
oning, and  not  merely  each  for  his  own  share.  3  Campb.  49.  (and  see  id. 
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5Vuln  no«s,  that  those  invited  within  the  innkeeper's  knowledge  are  not 
table  C)  see  as  to  the  joint  liability  of  election  candidates,  2  Campb.  640.-— 
4.  The  case  in  which  it  was  held,  that  officers  of  a  regimental  mess  are  only 

liable  to  the  messman  each  for  his  own  share,  shows  a  several  implied  con-* 

tract.     3  Campb.    51.] 

5.   On  joinder  in  cases  of  contracts  in  law*  - 

[AH  having  shared  the  consideration  on  which  a  promise  m  law  is  raised, 
are,  where  the  affair  was  ex  delicto,  liable  jointly  or  separately,  or  in  nunv 
hen  less  than  the  whole,  just  as  they  would  be  in  tort :  as  to  which  vide  in- 
fra.— 2.  Three  being  joint  lessees,  two  released  their  interest  to  the  third 
without  die  landlord's  consent ;  and  the  plaintiffs  knowing  the  fact,  by  the 
releasee's  permission  placed  goods  upon  the  premises,  which  the  landlord 
distrained  for  rent;  the  plaintiff  to' redeem  his  property  paid  the  rent  &rrear, 
and  was  allowed  to  sue  the  three  tenants  jointly  as  for  money  paid  to  their 
use.  8  T.  R.  308.  —  3.  Sureties  are  separately  liable  to  their  co-surety 
who  has  paid  the  whole  sum  guaranteed.  —  4.  And  where  a  judgment  has 
been  executed  against  one  of  several  defendants,  the  others  are  liable  to 
make  contribution,  not  jointly,  but  severally.] 

6.   On  joinder  in  cases  of  contracts  wider  seal  in  gross. 

[The  rule  and  examples  just  applied  to  express  simple  contracts,  holds 
with  agreements  under  seal  not  annexed  to  laud.]  Hence  on  a  joint  obli- 
gation by  two,  both  must  be  sued  jointly.  Ast.  Ent.  7.  5  Cro.  Eliz.  355. ; 
Lot.  696. ;  20  H.  6.  1 1. ;  9  Edw.  4.,  24.  b.  [Though  one  is  named  in  a 
deed  as  a  co-contractor,  he  will  not  be  bound  unless  he  sealed  and  delivered 
it,  (and  signed  where  a  signature  is  essential,)  since  .  an  execution  by  his 
companion  for  both,  without  authority,  will  not  bind  him.  38  Edw.  3., 
HiL  30-  p.  8* :  Dyer,  227.  pi.  43. ;  Cro.  Jac.  288.  b.  A  joint  delivery 
does  not  make  that  deed  joint,  which  in  its  terms  is  several,  2  Bulst.  70. 5 
Cro.  Jac.  322.;  2  Rol.  Abr.  148.:  nor  yet  vice  versa.  10  Hen*  7*  10. 5 
2  RoL  Abr.  149.] 

7.  On  joinder  in  cases  of  contracts  un4er  seal  annexed  to  land* 
[It  seems  that  contracts   under  seal  annexed  to  land,  de  not  so  closely 
follow  the  nature  of  their  principals,  but  that  two  joint  lessees  may,  in  their 
character  of  tenants,  covenant  severally  with  their  lord*     2  Burr.  1190.] 

8.  On  joinder  in  actions  on  judgments. 
[The  liability  imposed  by  a  personal  judgment  on  two  or  more,  is  always 
joint,  ot  what  nature  soever  the  demand  which  it  merges  may  have  been. 
A  judgment  in  scire  facias  however,  being  merely  an  award  of  execution, 
doea  not  change  the  original  right,  making  that  joint  which  before  was  sev- 
eral  as  well.  Therefore  where  judgment  in  scire  facias  has  been  given 
against  two  bail  on  their  recognizance,  debt  lies  afterwards  against  one  only, 
since  it  is  sued  on  the  recognizance,  not  the  [*]judgment.  8  Mod.  295.  ; 
1  Lev.  225.]  On  this  subject  Comyns  remarks,  so  it  a  judgment  be  against 
three  in  a  scire  facias  upon  a  recognizance  by  them,  and  debt  is  brought 
upon  this  judgment  against  one  only,  [the  writ  shall  abate*]  R.  2  Leon. 
220. 

9.  On  joinder  in  actions  or  avowries  for  rent  service* 

[Rent  service  is  due  from  joint  tenants  jointly]  ;  thus  Upon  a  lease  *<>  tw° ; 
though  one  of  them  never  sealed  the  deed,  if  he  occupy  the  land.  38  Edw. 
3.  8.  From  tenants  in  common  jointly  or  severally,  U  sued  Jar  in  debt ;  sep- 
arately if  by  [distress  and]  avowry,  when  divisible. 
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10.  On  joinder  inactions  or  avowries  for  rent-charge. 

[Joint  tenants  are  jointly  liable  for  a  rent  charge  or  seek  issuing  out  of 
their  land ;  tenants  in  common  severally,  if  the  rent  admits  division.  Plowd. 
140.;  161.;   289.] 

1 1  •  On  joinder  in  case  of  the  death  of  one. 

[Where  one  of  two  joint  contractors,  or  defendants,  in  a  personal  judg- 
ment, dies,  the  entire  charge  imposed  by  the  judgment  or  contract,  remains 
against  the  survivor  alone,  and  not  jointly  with  the  deceased's  executor.  3 
Keb.  298.  pi.  31.  ;  6  T.  R.  582. ;  1  M.  &  S.  242.  Where  their  contract 
was  several  as  well  as  joint,  much  more  where  several  only,  as  well  the  exec- 
utor as  the  survivor  will,  in  a  separate  suit,  be  liable  for  its  non-performance* 
1  Sid.  238.;  2  Burr.  1190.] 

12.  Consequences  of  the  nonjoinder  of  a  co-contractor,  and  form  of  the  plea 

of  non-joinder. 

f  1  •  Where  one  who  ought  to  have  been  joined  as  a  co-defendant,  is  omit- 
ted, and  that  fact,  as  well  as  that  he  is  living,  first  appears,  by  the  plaintiff's 
own  pleading,  the  defendant  may  demur,  arrest  the  judgment,  or  reverse  it 
hy  error ;  if  the  defect  do  not  so  appear,  the  defendant  can  only  plead  the 
non-joinder  in  abatement.  2  Blk.  947. ;  5  Burr.  2614.  ;  IB.  &  P.  73. ; 
7  T.  R.  596.  Whether  the  contract  be  joint,  or  joint  and  several  (in  the 
latter  case  a  number  less  than  the  whole  being  sued  jointly,)  Gaulton  v. 
Chaliner,  MSS.  1  Saund.  291.  f.  in  notis.]  Nor  in  the  case  of  a  deed  can 
the  defendant,  on  oyer,  demur,  for  that  therein  it  is  expressed  that  another 
has  obliged  himself  jointly  with  him;  since  non  constat  that  he  executed. 
1  Vent.  34.;  1  Saund.  291. ;  1  Sid.  272.  420. ;  2  Keb.  625. ;  528. ;  [Str. 
603.  Formerly,  however,  the  general  rule  was  different.  Carth.  68. ;  2 
Salk.  440. ;  3  Mod.  321. ;  6  T.  R.  329. ;  wherefore,  per  Comyns,}  and  if 
a  partnership  be  found  by  verdict,  the  action  abates,  though  not  pleaded  in 
abatement  Vide.  Sal.  440. ;  Carth.  63.  [Where  the  party  is  dead,  the 
fact  must  be  averred  in  the  declaration,  or  the  plaintiff  will  be  nonsuited.} 
6  T.  R.  365. ;  2  M.  &  S.  25.  ;  but  Comb.  383.  contra  ;  though  per  Co- 
myns* So  if  there  be  an  indeb'  ass.  against  A.,  and  it  appears  that  A.  and 
B.  were  partners  ;  though  B.  be  dead,  if  his  death  is  not  suggested,  [the 
writ  shall  abate],  R.  2  Mod.  280. — 2.  The  plea  must  aver  that  the  party 
omitted  is  alive.  Lut.  696.;  Semb.  1  Saund.  291.;  1  Sid.  238. ;  1  Vent. 
34. ;  R.  Cro.  Eliz.  544.  ;  and  in  the  case  of  a  deed,  that. he  sealed  ;  1 
Saund.  291. ;  l^Vent.  34.  136.  ;  [1  Sid*  420.  ;  2  Keb.  525.  528.;  28  H. 
6.  3*  ;  R.  Cro.  Eliz.  356.,  and  delivered  it.  2  Mod.  Ca.  242. ;  28  H.  6. 
3. ;  1  Saund.  291. ;  R.  Cro.  Eliz.  356.  ;  1  Vent.  34. ;  136. ;  [Vide  Lutw. 
696.  ;  LilL  Ent  2.  7. ;  2  Rich.  P.  K.  B.  17,  18. ;  Ast.  Ent.  7.] 

[*]13.  Whether  allowable  in  the  case  of  joint  wrong-doers. 
[Where  in  suits  ex  delicto  one  is  omitted,  who  ought  to  have  been  joined, 
the  non-joinder  may  be  pleaded  in  abatement.    6  T.   R.  369.]      \  Vide 
Converse  v.  Symmes,  10  Mass.  Rep.  377.  \ 

14.  On  the  joinder  of  joint  wrong-doers  in  general. 
[The  general  rule  is,  that  where  several  join  in  injuring  another,  they 
are  liable  each  by  himself;  Hob.  199. ;]  14  H.  4.  21.  ;  M.  1 1  H.  7.  6.  ;  [all 
together,  S  Lev.  324. ;  Ld.  Raym.  601. ;  or  any  number  less  than  the 
whole  may  be  sued.  Carth.  171.  They  are  liable  each  by  himself ;  since 
the  entire  damage  sustained  was  occasioned  hy  each,  each  sanctioning  the 
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acta  of  the  others,  so  that  by  suing  one  alone  he  is  not  charged  beyond  his 
just  proportion,  or  rather  is  not  unjustly  excluded  the  chance  there  would 
be,  ff  his  companions  were  joined,  of  the  damages  being  levied  upon  some 
other  than  himself.  They  are  liable  all  together,  as  are  any  number  less 
tban  the  whole  ;  because  each  is  answerable  for  his  companion's  act ;  and 
besides,  if  this  were  not  allowed,  not  only  would  useless  litigation  be  incur- 
red ;  the  plaintiff  might  be  reduced  in  his  security  to  one  offender,  since 
after  a  judgment  obtained  against  one,  he  would  be  precluded  suing  or  con* 
tinning  his  suits  against  the  others.}  \  In  an  action,  in  form,  ex  delicto, 
for  a  tort,  committed  by  several  joint-tenants,  the  plaintiff  may  sue  any  of 
them  without  joining  the  others.     Low  v.  Mumford,  14  Johns*  Rep*  426.  |N 

15.  On  joinder  in  cases  of  common  injuries* 

[The  general  rule,  supra,  14.,  is  peculiarly  applicable  to  these.  Hence] 
one  sued  alone  for  a  trespass  in  which  another  joined,  cannot  object  to  the 
non-joinder.  14  H.  4.  21.  ;  M.  11  H.  7.  6.  [And  hence  one  of  several 
part  owners  sued  for  an  injury  occasioned  by  the  negligent  steering  of  their 
servant,  cannot  plead  in  abatement  the  non-joinder  of  his  companions.  5 
T.  R.  649.  This  rule  admits  one  exception  :  for  where  several  have  con- 
spired, and  jointly  slandered  another,  it  6eems  as  reasonable  that  all  may  be 
sued  jointly,  as  to  permit  a  like  course  in  a  case  of  joint  battery ;  the  words 
of  one  were  not  actually  those  of  another,  no  more  was  the  blow  given  by  one 
thatof  another,  but  the  maxim  quifacitperalium  facit  per  se,  holds  to  make  the 
battery  joint,  and  why  not  to  make  theslander  ?  However  the  dotfrine  is,  that 
twocannotbe  sued  together  for  words.  Cro.Jac.647.;  1  Bulst.  15. ;  2  East, 
573.;  and  a  consequence  of  this  is,  that  the  publisher  alone  is  liable,  and  any 
connivance  of  another  goes  for  nothing.  But  in  written  slander  it  is  otherwise, 
(be  law  allowing  all  who  openly  or  tacitly  participated  in  publishing  the  libel, 
to  be  made  joint  defendants.  Latch.  262. ;  2  Burr.  985.  — The  course  pe- 
culiar to  the  old  writ  of  conspiracy  affords  no  exception  to  the  rule.  The 
writ  is  both  civil  and  criminal,  brought  as  well  to  punish  the  public  crime 
of  conspiracy,  as  to  recompence  private  sufferings;  and  since  that  crime 
cannot  be  perpetrated  by  less  than  two,  the  writ  lies  not  against  one  alone. 
Cro.  Eliz.  563.  The  modern  action  in  nature  of  conspiracy  is  purely  a 
private  suit,  and  as  the  injury  which  it  redresses  may  be  committed  ajs  well 
by  one  as  by  many,  so  it  lies  against  one  of  several  joint  offenders.  Cro. 
Ehz.  701.;  1  Vent.  12.  18.  All  too  who  joined  openly  or  secretly,  iu 
instituting  the  vexatious  suit,  are  liable,  though  some  were  not  to  be  benefited 
by  the  event,  since  they  nevertheless  produced  the  injury  sustained,  and  in 
civil  wrongs  all  concerned  are  principals.] 

[*]16.  On  joinder  in  cases  of  injuries  from  neglect  of  public  duty. 

.1.  To  follow  a  dictum  arguendo,  where  two  fill  the  office  of  sheriff, 
king  but  one  officer,  they  are  only  liable  jointly  for  neglect  of  duty. 
This  doctrine  is  not  perhaps  impugned  by  the  rule,  that  each  individual 
of  several  upon  whom  a  duty  is  imposed,  may  be  indicted,  as  well  for 
criminal  omissions,  as  criminal  acts.  5  T.  R.  607.  Nor  by  the  following 
case.  The  defendant,  lord  mayor  of  London,  was  sued  for  a  false  return 
to  a  mandamus  made  by  the  corporation ;  he  pleaded  in  abatement  the 
non-joinder  of  the  other  corporators,  and  the  Court  gave  judgment  against 
him,  saying,  "  This  action  is  founded  upon  a  tort,  and  therefore  may  be 
joint  or  several,  like  as  in  trespass."  Carth.  1 7 1  .,1  recognized  by  Comyns. 
[Here  the  defendant  was  not  charged  in  his  official  capacity  but  as  a  mere 
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wrohg^doer.  He  would  have  succeeded  by  proving  that  he  voted  fegahnt 
the  return  ;  whereas  one  sheriff  is  answerable  for  the  other,  which 
shows  that  die  doctrine  in  question  and  that  in  Carth.  supra  are  reconcila- 
ble. Clearly,  however,  both  sheriffs  may  be  sued,  though  the  breach  of 
duty  was  the  act  of  one  only,  since  the  other  more  or  less  entrusted  him 
with  a  charge  confided  to  both,  and  which  therefore  himself  shoqld  have 
executed.  Where,  too,  the  default  consists  in  having  liberated  a  prisoner, 
it  may  be  added,  had  a  stranger  set  him  free,  the  other  would  have  beet* 
liable ;  and  he  cannot  be  less  so,  because  the  wrong-doer  was  his  colleague- 
Vide  Comb.  435.;  3  Lev.  399.;  1  Salk.  152, —  2.  If  carriers  injure  a 
customer  by  neglecting  their  duty,  as  by  losing  his  goods  in  their  charge, 
they  must  be  sued  together.  A  rule  founded  on  the  assumption,  perhaps 
mistaken,  that  the  duty  of  a  common  carrier  arises  ex  contractu.  6  T.  R. 
369. ;  2  N.  R.  365.  ;]  R.  Sal.  440. ;  vide  Action  upon  the  Case  for  negli- 
gence (EJ 1.)  ;  [Carth.  62.  ;yide  5T.R.  649.  —  3.  Where  the  sheriff's  bailiffs, 
or  carrier's  servant,  is  liable  for  the  consequences  of  having  been  the 
cause  of  a  breach  of  duty,  he  cannot  be  charged  jointly  with  his  superior, 
since  the  grounds  of  their  liability  are  different :  to  join  them  would  be 
charging  one  (the  sheriff  or  carrier)  with  an  injury  he  never  committed, 
and  the  other  (the  bailiff  or  servant)  with  the  breach  of  a  duty  not  impos- 
ed upon  him.] 

1 7.  On  jojnder  in  cases  of  injuries  from  neglect  of  private  obligation. 

[1.  Where  a  tenement  is  washed,  it  will  at  least  be  more  safe  to  charge 
all  standing  in  the  relation  of  tenants  to  the  plaintiff  jointly,  since  the  in- 
jury in  a  manner  arises  ex  contractu  ;  and  even  where  the  waste  is  the  act 
qf  one  only,  all  are  liable,  because  all  are  liable  when  occasioned  by  m 
stranger,  Keilw.  23.  —  2.  Where  an  injury  results  from  neglect  to  repair 
a  dividing  fence,  the  rule,  so  far  as  respects  strangers,  seems  to  be,  that  all 
occupying  the  land  charged  to  repair,  whether  as  tenants  or  bare  qccu- 
pants,  are  liable  jointly,  each  by  himself,  or  that  any  number  less  than  the 
whole  may  be  sued,  since  strangers  cannot  know  the  state  sof  the  property* 
tr-  3.  The  same  rule  obtains  where  a  nuisance  is  raised  to  another's  preju- 
dice ;  and  if  continued  after  assignment  of  the  premises  upon  which  it 
stands,  the  alienor  who  raised  it,  and  the  alienee  in  possession,  may  be 
f  hanged  jointly,  since  the  former  continues  it  by  the  hands  of  the  latter.] 
18.  On  joinder  in  cases  of  injuries  from  breach  of  contract. 

5 The  nature  of  an  obligation  cannot  be  changed  by  varying  the  form  of 
action  which  asserts  it.     If,  therefore,  a  complaint  sought  to  be  re- 
ressed  by  case  is  a  breach  of  contract,  the  same  rule  which  would  have 
governed  in  the  choice  of  a  defendant,  had  the  suit  been  ex  contractu,  will 
direct  that  choice  when  ex  delicto.     2  N.  R.  365.  454.  j  12  East,  89. ;  vide 
8  East,  62.] 

19*  On  joinder  in  actions  on  remedial  statutes. 
[1.  It  is  plain  that  if  a  single  penalty  is  due  under  a  remedial  statute* 
from  two  or  more  joint  offenders,  they  may  be  sued  jointly,  since  it  is  but 
demanding  that  for  which  each  is  liable ;  but  if  separate  penalties  are  due, 
each  must  be  charged  separately,  because  to  join  them,  would  be  requiring 
each  to  render  two  penalties  instead  of-  one.  And  when  it  is  considered 
Chat  a  remedial  penalty  is  not  by  way  of  punishment,  but  is  given  to  repair 
a  private  injury,  it  is  clear  that  only  one  can  ever  be  demanded:  the  da- 
ipage  which  it  repairs  i§  the  same,  whether  occasioned  by  one  or  by  two> 
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and  to  recover  two  penalties  would  be  obtaitan*  satisfaction  twice  over.  — 
2.  Therefore,  where  three  were  sued  jointly,  lor  impounding  a  distress  in 
different  places,  and  condemned  in  5/.  each*  the  judgment  was  reversed, 
Hoy,  62.  —  3.  If  two  occupy  land,  whether  as  joint  tenants,  tenants  in 
common,  or  bare  occupants,  and  both  join  in  subtracting  the  tithe  of  its 
produce,  they  must  be  charged  jointly  ;  but  if  one  set  it  out,  and  the  other 
carries  it  away,  the  latter  may  be  sued  alone.  Hutt.  121.  In  the  last  case, 
if  both  are  joined,  the  one  not  guilty  will  be  acquitted.  Id.  Gerrard's 
case  cited  ;  one  not  being  answerable  for  his  companion's  default ;  and  if 
the  declaration  admits  that  one  was  not  guilty,  it  will  be  defective.  Ibid. 
— 4.  Where  several  win  money  at  play,  they  are  only  liable  to  the  los- 
er jointly,  under  the  statute  9  Ann*  c  14.,  his  claim  being  founded  in  con- 
tract* 7  T.  R.  257.  -—  5.  The  sheriff  and  his  bailiff  cannot  be  sued 
jointly  under  32  Geo.  2.  c.  28.     2  T.  R.  712.] 

20.  On  joinder  in  actions  on  penal  statutes. 

[1.  A  penalty  inflicted  by  a  penal  statute  is  not  to  repair  a  private  losg, 
but  punish  a  ppblic  crime :  its  end  is  the  same  as  that  of  corporal  punish- 
ment, and  the  rule,  therefore,  which,  governs  the  distribution  of  the  oni 
should  equally  regulate  that  of  the  other.  Policy,  too,  favours  this  reason- 
ing; because,  to  annex  a  single  penalty  to  a  joint  offence,  diminishes  (in 
the  case  of  collusion)  the  punishment  of  crimes  in  proportion  as  they  are 
aggravated  by  conspiracy.  Notwithstanding  which,  the  general  rule  is,  that 
only  one  penalty  is  due  from  joint  offenders  under  a  penal  statute,  the  same 
as  under  a  remedial ;  and  the  reason  given  is,  "  there  being  only  one  of* 
fence,  only  one  penalty  shall  be  inflicted."  But  the  rule,  perhaps,  arose 
from  not  accurately  distinguishing  between  offences  against  remedial  and 
those  against  penal  acts.  —  2.  Hence  two  cannot  be  convicted  in  separate 
penalties  under  5  Ann*  c.  14.,  for  using,  or  for  keeping,  a  greyhound  to  de- 
stroy game*  4  T.  R.  809.  For  killing  a  hare  or  netting  partridges  by 
night*  Cowp.  610*  And  from  what  has  been  said,  supra  19.,  it  follows, 
that  where  only  a  single  penalty  is  due  from  joint  offenders,  they  may  be 
sued  jointly.  2  East,  573.  n.  —  3.  The  impolicy  of  the  rule  is  not  sO 
glaring  in  cases  on  the  game  laws,  but  appears  where  the  offence  is  a  crime 
in  the  popular  sense.  Upon  one  such  occasion  the  rule  was  dispensed  vy'ith 
by  holding,  that  if  several  join  in  obstructing  a  custom-house  officer  contrary 
to  stat.  8  Geo.  1.  [*]c.  18.,  each  is  liable  to  a  separate  penalty.  Cowp.  610. 
Indeed,  it  was  there  said,  "  The  offence  of  each  is  several ;  one  may  resist, 
another  run  away  with  the  goods ;  one  may  break  the  officer's  arm,  another 
put  out  his  eye."  But  first,  the  offence  seems  to  consist  in  obstructing  the 
officer,  not  in  the  means  employed  for  that  end  ;  or  secondly,  the  offence 
of  one  is  that  of  the  other,  since  they  all  conspire  for  the  same  illegal  pur- 
pose ;  and  were  the  officer  to  die  of  the  wounds  inflicted  by  one,  it  would 
be  murder  in  all.  The  rule  was  also  dispensed  with  in  a  case  upon  the 
toleration  act*  5  T.  R.  542*  —  4.  Where  two  proctors  or  attornies  in 
partnership  practise  without  certificates,  each  is  liable  in  a  separate  penal- 
ty, and  must  therefore  be  sued  in  a  separate  action.  1  N.  R.  245. ;  2  East, 
569.  The  offence  does  not  consist  in  practising,  but  in  not  taking  out  certifi- 
cates* The  act  of  practising  is  a  mere  circumstance  necessary  to  make 
that  an  offence  which  was  none  before.  The  neglect  constitutes  the  crime ; 
and  that  being  separate  in  each,  and  one  not  being  answerable  for  his  com- 
panion.- the  forfeiture  is  several*] 
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2 1 .  On  joinder  in  an  audita  querela* 
So  in  an  audita  querela,  reciting  that  the  defendant,  being  enfeoffed,  upon 
cpndition  to  re-emeoff,  &c.  by  collusion  between  him  and  R.,  made  a  re- 
cognizance to  R.  before  the  re-enfeoffinent ;  the  writ  shall  abate  for  not 
naming  of  R.,  who  was  a  party  to  the  deceit.     26  Edw.  3.  73. 

22.  On  joinder  in  case  of  the  death  of  one* 
[If  one  of  several  joint  offenders  die,  the  entire  liability  remains  against 
the  survivors.] 

23.  Consequences  of  the  nonjoinder  of  a  joint  wrong-doer* 

[The  objection  must  be  taken  by  plea  in  abatement,  even  where  the  de- 
fect is  admitted  on  the  record.  And  debt  on  a  statute,  penal  or  remedial, 
is,  in  this  respect,  upon  a  footing  with  suits  purely  and  in  form  ex  delicto. 
Carth.  361.  sed  vide  supra,  19  pi.  4.] 

(F8.  b.)  Several  joined  when  one  only  ought  to  be  sued.  —  Vide 

supra  (E  15.)  (F  8.  a.)  infra  (F  J3.) 

[Distinct  liabilities  imposed  upon  different  individuals,  cannot  regularly 
be  litigated  in  the  same  action :  therefore,  if  more  persons  than  one  are 
joined  as  co-defendants,  care  must  be  taken  not  to  include  in  the  declara- 
tion causes  by  which  all  are  not  jointly  obliged.     The  consequences  of  inat- 
tention to  this  rule,  where  it  consists  in  joining  too  many  as  co-defendants  in 
actions  ex  contractu,  or  even  ex  delicto,  where  the  cause  is  ex  contractu, 
will  be,  that  where  the  defect  is  apparent  upon  the  record,  the  defendants 
may  demur,  arrest  the  judgment,  or  reverse  it  by  error;  or  they  may  plead 
the  general  issue,  and  thereby  will  succeed  at  the  trial.    Where  not  appar- 
ent, they  may  plead  as  just  mentioned ;  though,  if  the  declaration  asserts 
a  cause  of  action  in  which  all  the  defendants  are  charged  alike,  the  plaintiff 
may,  where  the  misjoinder  appears  on  the  record,  enter  a  nolle  prosequi, 
before  judgment  or  a  general  verdict,  to  the  other  causes;  where  it  does 
not  appear  they  will  recover  at  the  trial  for  the  single  cause ;  nor  will  a 
judgment,  by  default,  against  one  of  the  defendants  in  such  case  assist  the 
plaintiff,  where  the  verdict  is  in  favour  of  the  others,  since  the  verdict  proves 
that  he  has  not  the  right  claimed  by  the  declaration  ;  nor  can  the  plaintiff 
cure  the  [*]mistake  by  entering  a  nolle  prosequi  to  the  superfluous  number, 
6  Taunt.  398.,  since  mis  would  be  allowing  him  to  recover  for  a  different 
cause  to  that  for  which  he  has  brought  his  suit.     Hence  if  an  infant  and  an 
adult  are  sued  upon  a  joint  contract,  and  the  infant  avoids  it  quoad  himself 
by  pleading  nonage,  the  plaintiff  cannot  enter  a  nolle  prosequi  as  to  the  in- 
fant, and  proceed  in  his  suit  against  the  other,  but  must  discontinue  his  ac- 
tion, and  commence  de  novo  against  the  adult  alone.     4  Taunt.  10.     If, 
however,  two  are  sued  as  joint  contractors,  and  one  pleads  his  bankruptcy 
in  discharge  of  himself,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him, 
and  proceed  against  the  other,  2  M.  &  S.   444.,  since  be  still  maintains  that 
the  contract  stated  in  the  count  was  given.  —  But  in  suits  purely  ex  delicto, 
the  joinder  of  too  many  as  defendants  can  never  be  objectionable,  where  the 
defect  is  not  apparent  on  the  record :  one  may  be  acquitted  and  another 
fouo4  guilty,  since  a  failure  in  proof  against  one  does  not  show,  that  the 
cause  of  action  established  in  evidence,  is  different  from  what  is  comprised 
in  the  declaration.     If  it  appears  upon  the  record,  the  same  consequences, 
which  follow  under  like  circumstances  in  actions  ex  contractu  will  ensue, 
with  this  difference,  that  if  the  defendant  has  not  objected  to  it  by  demurrer* 
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the  plaintiff  may,  before  judgment  or  a  general  verdict,  enter  a  nolle  pros- 
equi as  to  one  or  more  of  the  defendants ;  or  after  a  verdict  with  separate 
damages,  remit  those  damages  to  such  defendant  or  defendants.  A  misjoin- 
der of  defendants  in  suits  ex  delicto,  is  either  a  joinder  of  more  than  have 
taken  part  in  the  affair  in  question,  or  of  several  for  offences  which,  though 
arising  out  of  one  and  the  same  transaction,  are  of  different  natures*  A 
misjoinder  of  the  latter  kind  happens  where  a  gaoler,  who  has  liberated  a 
prisoner,  and  the  sheriff,  to  whose  office  the  gaol  is  incident,  are  sued  joint- 
ly for  the  escape  ;  since  the  sheriff  is  liable  as  for  neglect  of  duty,  the  gaoler 
as  for  a  rescue.] 

(F  9.)  Another  who  ought  to  be  joined  not  named*  —  Heir. 

1.   Whither  allowable. 

That  one  of  several  heirs  is  improperly  omitted,  may  be  pleaded  in  abate* 
menU     11  Hen.  7.  12. 

2.  When  several  heirs  should  be  joined. 

[If  there  are  several  heirs  to  the  property  chargeable,  one  not  being  liable 
more  than  another,  all  must  be  sued  jointly.  2  Keb.  588.  pi.  3. ;  vide  2 
Rep.  25. ;  W.  Bendl.  pi.  205.]     Thus  heirs  in  gavelkind.     1 1  H.  7.  12. 

3.  When  several  heirs  should  be  severed. 

An  heir  on  the  part  of  the  father,  and  an  heir  on  the  part  of  the  mother, 
should  be  sued  separately.     11  Hen.  7.  12. 

4.   Whether  the  heir  and  executor  should  be  joined. 

No.  18  Edw.  3,  4. 

(F  10.)  Another  who  ought  to  be  joined  not  named.  —  Executor 

or  administrator.     Vide  ante  (E  13,  14.) 

1  •  Whether  allowable. 

That  an  executor  or  administrator  is  improperly  omitted,  may  be  plead- 
ed in  abatement.  Rast.  Ent.  324,  325.  So  if  one  executor  or  [*]administrator 
be  misnamed,  the  other  may  plead  that  there  is  another  executor  (naming 
him  by  his  true  name)  not  named.     Th.  D.  1.  1 1.  c.  5.  s.  15. 

2.  When  several  executors  or  administrators  may  or  must  be  joined. 

1.  [All  named  executors  in  the  will  may  be  sued  jointly,  whether  all  have 
administered  or  not ;  or  those  who  have  uot  interfered  may  be  omitted.] 
AH  who  nave  administered  must  be  sued  jointly,  1  Lev.  161.,  though  one  has 
released,  1  Ven.  31.  —  2.  If  more  are  appointed  administrators  than  one, 
they  must  all  be  sued  jointly.  Rast.  Ent.  324.  c. 

3.  When  several  executors  or  administrators  should  be  severed. 

For  an  act  done  by  one  of  the  executors  only,  an  action  may  be  maintained 
against  him  alone ;  as  in  detinue  of  charters  when  the  charters  came  to  the 
hands  of  one  of  the  executors  only.  Th.  D.  1.  5.  c.  12.  s.  1. ;  [9  Hen.  6. 
HiL  4.  p.  58. ;  41  Edw.  3.  M.  35.  p.  30. ;  14  Hen.  4.  Hil.  37.  p.  27. ;  11 
Rep.  89.  If  however  the  bailor  chooses,  he  may  sue  in  assumpsit  on  the 
bailment,  when  the  two  (having  administered)  are  liable  jointly,  whether 
possessed  or  not.  1 1  Hen.  4.  Hil.  20.  p.  45.]  —  Dower  was  brought  against 
one  executor  alone,  as  guardian,  who  possessed  the  ward  alone.  8  Edw.  3. 
420. ;  Th.  D.  1.  5.  c  12.  s.  3. 

4.  On  joinder  in  case  of  the  death  of  one,  vide  supra. 

If  one  executor  die,  the  action  shall  be  sued  against  the  survivor  alone, 
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without  joining  the  executors  of  the  executor  who  died.     Th.  D.  1.  5.  c.  12. 
8.  5.  ;R.  4  Leo.  193. 

5.  On  the  joinder  of  an  executor  or  administrator  by  right,  and  one  dt 

son  tort* 

[An  executor  de  son  tort  may  be  sued  jointly  with  the  rightful  executor, 
but  not  administrator ;  or  he  may  be  omitted.     Th.  D.  1.  5.  c.  12.  s.  5.] 

6.  On  the  joinder  of  the  heir  or  terre-tenants  with  the  executor. 

Neither  need  be  joined.  18  Edw.  3.  4. ;  Th.  D.  1.  5.  c.  12.  s.  2.  7.  27 
Edw.  3.  80. ;  Th.  D.  1.  5.  c.  12.  s.  7. 

7.  On  the  joinder  of  several  ordinaries  on  several  grants  of  administration. 

If  administration  be  granted  in  several  dioceses  or  provinces,  the  action 
against  the  ordinaries  shall  be  several.     1 1  Hen.  7.  12. ;  Th.  D.  1.  5.  c.  13. 

8.  Form  of  the  plea. 

The  plea  of  nonjoinder  of  a  co-executor  need  not  say  that  the  will  is 
proved.  R.  9  Co.  37.  b. ;  2  Hen.  5.8.  b.  but  it  must  aver  that  the  other  has 
administered.  R.  1  Lev.  161. ;  D.  9.  Co.  37.  b. ;  Clift.  15. ;  R.  in  Excheq- 
uer, M.  13  Geo. ;  [Willes,  40.] 

9.  Of  the  replication. 

The  plaintiff  may  reply,  that  administration  was  granted  at  first  to  the 
defendant  alone.     Rast.  Ent.  324. 

10.  Consequence*  of  the  nonjoinder  of  a  co-executor. 

The  nonjoinder  can  only  be  objected  by  plea  in  abatement. 

[*](F  11.)  The  king's   protection, 

1.  Whether  allowable.* 

The  king's  protection  may  be  pleaded  in  abatement,  or  delay  of  the  suit 
2  Brow.  Ent.  106. ;  3  Lev.  332. 

2.   When  allowable. 

The  plea  must  be  allowed  though  the  defendant  does  not  come  into  court 
till  the  exigent.     R.  3  Lev.  332. 

3.   When  not  allowable. 

By  the  common  law,  protection  was  not  allowed  where  a  prejudice 
might  happen  by  the  delay,  as  in  quare  impedit,  darrein  presentment ;  for 
the  danger  of  the  lapse.  Co.  Lit.  131.  a.  — Nor  in  assize,  dower  under 
nihil  habet,  Ibid.  —  Nor  in  an  action  depending  upon  them  ;  as  quare  non 
admisit,  a  certificate  of  assize,  &c.  Ibid.  —  Nor  upon  a  writ  of  execution,  as 
elegit,  capias  ad  satisfaciendum,  fieri  facias,  &c,  for  the  defendant  hath  no 
day  in  court.  Ibid.  —  Nor  where  the  king  alone  is  party.  Ibid.  —  Nor 
where  the  king  and  a  subject  are  plaintiffs,  as  in  a  decies  tantum.  Ibid. 
■ —  Nor  in  an  action  that  concerns  the  crown ;  as  an  appeal  of  felony,  mai- 


• 

9  The  King  has  a  special  prerogative,  that  he  may,  by  his  writ  of  protection,  privilege  a 
defendant  from  all  personal,  and  many  real,  suits  for  one  year  at  a  time,  and  no  longer  ;  in 
respect  of  his  being  engaged  in  his  service  out  of  the  realm.  Finch.  L.  454.  ;  3  Lev.  33$. 
And  the  King  also,  by  the  common  law,  might  take  his  creditor  into  his  protection,  so  that 
no  one  might  rue  or  arrest  him  till  the  king's  debt  were  paid.  F.  N.  B.  28. ;  Co.  Litt.  13 1. : 
but  by  stat.  £5  Edw.  3.  st  &.  c.  19.  notwithstanding  such  protection,  another  creditor  may 
proceed  to  judgment  against  him,  with  a  stay  of  execution,  till  the  king1!  debt  be  paid  ; 
unless  such  creditor  will  undertake  for  the  king's  debt,  and  then  he  shall  have  execution 
for  both.    Black.  Cess*  vol.  iii.  989. 
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hem,  &c.  Ibid.  &  131.  b.  If  the  party  comes  in  upon  the  capias  utlaga- 
tum.  3  Lev.  332.  —  Nor  does  it  lie  for  the  demandant  or  plaintiff  himself. 
Co.  Lit.  130.  b.  —  Nor  if  granted  after  the  commencement  of  the  action. 
Semb.  Lat.  197.  —  And  the  court  may  disallow  it,  though  there  be  a  clause 
that  it  shall  not  be  argued.     2  lust.  56. 

4.  Reason  and  form  of  the.  protection. 

The  king's  protection  is  for  immunity  for  actions,  &c.  and  this  is  of  right ; 
or  for  the  safety  of  the  person,  servants,  lands,  and  goods,  which  is  of  grace. 
Co.  Lit.  132.  a.  The  protection  for  immunity  of  actions  is  granted  quia 
profecturus  vel  moraturus,  viz.  when  any  one  is  going  or  staying  out  of  the 
realm  in  the  king's  service  ;  as  a  soldier,  &c,  or  as  an  ambassador,  envoy, 
&c.  Co.  Lit.  1 30.  a.  Or  when  any  one  is  indebted  to  the  king  who  shall 
be  paid  before  subjects.  Ibid.  Or  when  any  one  in  the  king's  service  in 
war  is  imprisoned  beyond  sea.  Ibid.  The  cause  of  the  protection  shall  be 
always  expressed  therein.  Ibid.  ;  Lut.  197.  ;  and  the  protection  should  be 
under  the  great  seal.     Co.  Lit.  131.  a. 

5.  By  whom  allowed  or  disallowed. 

The  allowance  or  disallowance  shall  be  by  the  court  in  which  it  is  cast, 
whether  of  record  or  not.     Co.  Lit.  131.  a. 

(F  12. )  Several  tenancy. 

1.   Whether  allowable. 
Several  tenancy  may  be  pleaded  in  abatement.     Lut.  11. 

[*]2.   When    allowable. 

As  where  several  sued  jointly  hold  each,  Lut.  11.,  or  one  of  them  holds 
parcel  of  the  land,  Th.  D.  1.  1 1.  c.  31.  s.  7.,  in  severalty.  So  in  a  real  ac- 
tion against  four,  one  of  them  shall  plead,  that  he  holds  jointly  with  two, 
and  that  the  third  has  nothing  ;  though  the  others  confess  the  action.  27 
H.  8.  30.-,  Th.  D.  1.  11.  c.  31.  s.  22,  [Vide  2  B.  &  P.  120.]— Thus,  where 
a  praecipe  quod  reddat,  or  other  real  action  is  brought  against  tenants  in 
common.  Th.  D.  1.  5.  c.  3.  s.  1. ;  c.  4.  s.  2. ;  27  Hen.  8.  30. — Or  in  a 
mort  d'ancestor,  except  where  one  is  found  tenant  of  the  whole.  Th.  D. 
I.  1 1.  c.  31.  s.  2.  —  In  a  nuper  obiit.  Ibid.  In  a  writ  of  mesne,  Id.  s.  4. ;  c. 
32.  s.  4. ;  2  Hen.  5.  2. — In  a  writ  of  ward,  Id.  c.  31.  s.  6. ;  6  Edw.  3. 
289.  In  dower,  Id.  s.  9.  ;  Lut.  11.  — In  a  quid  juris  clamat,  Id.  s.  10.— 
In  a  scire  facias,  Id.  s.  11.  —  In  a  formedon,  2  Leo.  8. ;  5  H.  5.  4.  —  In  a 
mort  d'ancestor  of  rent  service,  several  tenancy  in  the  land  is  a  good  plea. 
8  Ass.  pi.  35. — So  in  cessavit,  that  he  holds  of  several  lords  ;  or  by  several 
services.  Th.  D.  1.  11.  c.  32.  s.  1.  2.— Or  this  land  with  other  land  by 
the  same  service.     48  Edw.  3.  4. ;  Th.  D.  1.  11.  c.  32.  s.  3. 

3.  IVJicn  not  allowable. 

Several  tenancy  is  no  plea  in  assize.  Th.  D.  1.  1 1.  c.  31.  s.  3. ;  R.  2 
Leo.  8.  —  Nor  in  a  per  quae  servitia  against  several  upon  a  grant  of  servic- 
es by  fine.  Th.  D.  1.  1 1.  c.  31.  s.  5.  —  Nor  in  an  action  against  husband 
and  wife ;  as  that  the  husband  holds  parcel  in  his  own  right,  and  parcel  in 
the  right  of  his  wife.  Th.  D.  1.  11.  c.  31.  s.  12.  —  Nor  in  an  attaint.  Edw. 
g.  13.  —Nor  in  a  writ  founded  upon  disseisin,  as  in  a  writ  in  the  per  ;  for 
the  demandant  may  join  another  with  the  tenant  of  the  land,  to  avoid  a  dil- 
atory plea.  R.  2  Leo.  8.  So  though,  as  already  said  it  is  generally  a  good 
plea  in  a  mort  d'ancestor  of  rent  service  ;  8  Ass.  pi.  35.  Yet  secus  if  one 
of  the  tenants  holds  the  whole  of  the  demandant  by  this  rent,  though  there 
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are  several  tenants  of  the  freehold.  8  Ass.  pi.  35. — Secustooof  a  rent 
charge.  Th.  D.  1.  11.  c.  31.  s.  8. 

4.  Reason  of  the  plea* 
The  reason  why  several  tenancy  abates  the  writ  is,  that  the  tenants  can- 
pot  answer  in  common*     Per  Finch,  L.  41  Edw.  3.  20.  b. 

5.  At   what  time  pleadable. 
It  may  be  pleaded  at  the  return  of  the  grand  cape,  and  law  of  non-sum- 
mons waged.     42  Edw.  3.  16. ;  38  Edw.  3.  33. ;  Th.  D.  1.  11.  c.  31.  s.  10* 

6.  Form  of  the  plea* 

When  pleaded  to  parcel,  the  tenant  should  plead  over  to  the  action,  i.  e. 
in  bar  or  vouch,  and  not  conclude  to  the  writ.  Per  tot'  cur9  5  H.  5.  4.  ; 
Lut.  11.  12.;  Th.  D.  1.  11.  c.  31.  s.  20.;  Ace.  12  H.  6.  4.b. 

J*  Of  the  replication* 

If  a  man  plead  several  tenancy  to  parcel,  and  vouch ;  the  demandant 
must  maintain  his  writ,  though  the  plea  do  not  conclude  to  the  writ.  41 
Edw.  3.  20. ;  42  Edw.  3.  16. ;  Th.  D.  1.  11.  c.  31.  s.  17.  For  when  sev- 
eral tenancy  is  pleaded  to  parcel,  the  tenant  ought  to  plead  over  to  the  ac- 
tion or  vouch,  and  not  conclude  to  the  writ.  Per  tot'  cur'  [*]5  H.  5.  4.  ; 
Lut.  11. 12.  :  Th.  D.  1.  1 1.  c.  31.  s.  20.  —  If  a  man  plead  several  tenancy, 
and  plead  over  in  bar,  the  demandant  shall  not  answer  to  the  bar,  but  shall 
be  put. to  maintain  his  writ.  Th.  D.  1.  11.  c.  31.  s.  20.  -,  12  H.  6.  4.  b. 
—  But  if  the  bar  be  ill,  he  may  demur  to  it.  Th.  D.  Ibid  ;  Semb.  12  H. 
6.  5.  a. 

8.  Of  the  judgment  on  the  plea* 

If  one  tenant  plead  several  tenancy,  and  pray  aid  of  the  other,  the  wrif 
shall  not  abate,  if  the  aid  be  granted.  Th.  D.  1.  11.  c.  31.  s.  14.  — If  one 
tenant  plead  several  tenancy  to  parcel,  and  the  other  not,  the  writ  shall 
abate  only  as  to  that  parcel.  Th.  D.  1.  1 1.  c.  31.  s.  21. ;  4  Edw.  4.  36.  ; 
Cont.  27  Hen.  8.  30.  ;  Ace.  Dal.  106.  — But  where  they  both  plead  sever- 
al tenancy,  which  is  acknowledged  it  shall  abate  for  the  whole.  Th.  D.  1. 
11.  c.  31.  s.  7.  — If  the  one  plead  this  and  the  other  say  nothing,  it  shall 
not  abate.     38  Edw.  3.  23. ;  Th.  D.  1.  1 1.  c.  31.  s.  15.  f 

(F  13.)  Entire  Tenancy. 

1  •   Wlien  allowable. 

So  in  an  action  against  several,  the  one  may  take  the  entire  tenancy  on 
himself,  and  demand  judgment  of  the  writ.  Th.  D.  1.  11.  c.  33.  ;  oav. 
116.  ;  or  may  take  it  as  to  part,  and  plead  as  to  the  other  part.  Th.  D. 
Ibid.  s.  5.  And  husband  when  sued  with  his  wife  may  plead  non-tenure  for 
his  wife,  ?uid  take  the  entire  tenancy  upon  himself.  9  Edw.  4.  38.  [36.1  ; 
Th.  D.  1.  U.  c.  33.  s.  15. 

2<  When  not  allowable* 

But  after  wager  of  law  of  non-summons  in  common,  no  one  can  take  the 
entire  tenancy  upon  himself.     Th.  D.  1.  11.  c.  33.  s.  12. 

3.  Form  of  the  plea. 

In  an  action  against  several,  each  may  take  the  entire  tenancy  upon  him- 
self. Sav.  116. ;  vide  Th.  D.  1.  11.  c.  33.  s.  16.  — Or  the  one  may  plead 
non-tenure,  and  the  other  take  the  entire  tenancy  upon  himself,  and  plead 
and  vouch  over.     Ast.  Ent.  393. 
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4.  Of  the  replication. 

If  each  takes  the  entire  tenancy  upon  himself  and  plead  in  bar,  the  de- 
mandant mast  maintain  his  writ,  "otherwise  it  shall  abate.  Th.  D.  ]•  16. 
c.  7.  s.  55.  Bat  if  one  take  the  entire  tenancy  upon  himself,  and  the  oth- 
er plead  non-tenure,  the  demandant  need  not  maintain  his  writ ;  37  H.  6, 
IS.  [16.];  Th.  D.  1.  16.  c.  7.  s.  54.  Yet  he  shall  be  received  to  maintain 
it  if  he  will.  22  H.  6.  51. ;  Th.  D.  1.  16.  c.  7.  s.  52.  So  if  the  one  say 
nothing,  and  the  other  take  the  entire  tenancy,  the  demandant  need  not 
maintain  his  writ.     Th.  D.  1.  1 1.  c.  22.  s.  45. ;  37  H.  6,  16, 

5.  Proceedings  and  judgment  thereon. 

If  in  an  assize  each  take  the  entire  tenancy  and  plead  in  bar,  the  plaintiffs 
may  choose  either  of  them  for  his  tenant ;  but  if  he  that  is  chosen  be  not 
found  tenant,  the  writ  shall  abate.  Th*  D.  1,  1 1 .  c.  37.  ;  Dy.  244.  a.  ;  Sav, 
116. 

f*J(F  14.)  Non-tenure  and  no  such  person  in  rurum  natura. 

1  •   Wlun  allowable. 

So  the  writ  shall  abate  where  the  tenant  pleads  non-tenure  generally* 
Cro.  Eliz.  559. ;  vide  Ast.  Ent.  10. ;  Lut.  37. ;  851.  b.  —  j  In  a  writ  of 
dower,  non-tenure  is  a  good  plea,  and  must  be  pleaded  in  abatement.  Par* 
kerr.  Murphy,  12  Mass.  Rep.  485.  So,  in  a  writ  of  entry  sur  disseisin. 
Keith  v.  Swan,  11  Mass.  Rep.  216.  So,  in  a  writ  of  right*  Green?* 
Liter,  8  C ranch,  229.  Liter  r.  Green,  2  Wheat.  306*  Sp,  in  a  writ  of 
formedon  in  remainder.  Prout  v.  Libby,  14  Mass.  Rep.  151.  But  it 
seems,  that  in  a  writ  of  dower,  non-tenure  may  be  pleaded  either  in  abate- 
ment or  in  bar.  Otis  v.  Warren,  14  Mass.  Rep.  239.  }  Or  a  special  non- 
tenure ;  as  that  he  has  common,  and  put  his  cattle  into  the  land  as  in  his 
common,  without  that,  that  he  has  any  other  possession,  and  that  such  a  one 
is  tenant  of  the  freehold.  8  Hen.  6.  35.  [33.];  Th.  D.  1.  11.  c.  22.  8. 
41.  —  Or  that  he  has  only  for  years  by  statute,  elegit,  or  other  occupation, 
and  that  such  a  one  is  tenant  of  the  freehold.  Th.  D.  1.  1 1  •  c.  22*  s.  48.  — 
But  the  non-tenure  ought  to  be  at  the  time  of  the  plea,  for  it  is  not  sufficient 

?uod  non  tenuit  tempore  impetrationis  brevis,  or  of  the  summons.  Vide 
'ost  (O) ;  vide  Th.  D.  1. 1 1  •  c.  23.  s.  10.  Bi*t  if  he  was  tenant  at  the  time 
of  the  writ  purchased,  it  is  sufficient,  though  he  alien  afterwards.  Though 
it  the  tenant  plead  non-tenure,  where  he  made  a  feoffment  by  covin  to  de- 
feat the  action,  it  shall  be  found  for  the  demandant.  R.  Cro.  Eli^.  233,  j 
Sav.  126. 

2.   When  not  allowable. 

But  non-tenure  is  .no  plea  in  waste.  Th.  D.  1.  1 1 .  c.  22.  s,^  3.  29.  — * 
Nor  in  an  attaint  generally.  Id.  s.  5,  6.  1 ?. —  Nor  in  error.  6  Asa.  pi.  6. : 
42  Ass.  pi.  22. ;  Th.  D.  1.  1 1 .  c.  22.  s.  7,  —  Nor  in  a  per  quae  s^rvitia.  Id. 
s.  12. — Nor  in  disceit  to  reverse  a  fine.  Id.  s.  33.. —  Nor  in  a  darrein 
presentment.  Id.  s.  34.  — Nor  in  a  post  disseisin.  Qu.  F.  N.  B.  19t. ; 
Th.  D.  1.  11.  c.  22.  s.  39*  -^-Nor  in  a  writ  of  right  de  rationabili  parte. 
F.  N.  B.  9. ;  Th.  D.  1.  11.  c  22.  s.  40.  —  Nor  in  a  nuper  obiit;  for  in 
this  the  privity  in  Wood  only  is  tried.  Keb.  1 40. ;  vide  Th.  D.  1.  1 1 .  c  22. 
s.  14.  — Nor  in  a  scire  facias  upon  a  fine.  Kit.  140.  b. ;  Th.  D.  1.  11.  c. 
22.  —  So  general  non-tenure  is  no  plea  in  any  scire  facias  to  have  execution 
in  a  personal  action.  Kit.  140.  b.;  R.  3  Lev.  205. ;  Sal.  601.  —  But  a 
special  non-tenure  may  be  pleaded.     Kit  141.  a.;  3  Lev.  205.;  SaU601. 
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3.   Whether  requisite* 
[In  formedon  non-tenure  can  only  be  pleaded  in  abatement*     Barnes, 
332.] 

4.  Form  of  the  plea. 

A  general  plea  of  non-tenure  need  not  show  who  is  tenant.     6  Edw.  3. 

249. ;  Th.  D.  1.  1 1.  c.  22.  s.  4. ;  R.  1  Mod.  181 Secus  a  plea  of  special 

non-tenure.  Vide  1  Mod.  181. — So  if  the  defendant  plead  non-tenure, 
but  that  such  a  one  is  tenant,  it  is  sufficient  though  he  be  not ;  for  the  de- 
mandant shall  answer  to  the  non-tenure,  not  to  the  tenant  named.  Dal. 
101.  —  So  if  he  plead  non-tenure  die  impetrationis  brevis  origin'  sed  eodem 
die  such  a  one  was  tenant,  it  is  sufficient.  R.  1  Mod.  181.— So  if  he  plead 
non-tenure  of  a  rent,  he  shall  say  that  he  is  not  pernor  of  the  rent,  nor  ten- 
ant of  the  land  out  of  which,  &c.  Th.  D.  L  11.  c.  22.  s.  44.  ;  5  Edw.  4, 
22. — So  in  a  formedon  of  land,  if  the  party,  plead  non-tenure,  it  is  not  suf- 
ficient, without  saying,  nor  pernor  of  the  profits.  Th.  D.  1.  11.  c.  22.  s. 
49. ;  3  Hen.  7.  13.  ;  4  Hen.  7.  18.  Vide  Lut.  37.  and  1  Mod.  181.— So 
if  he  plead  non-tenure  of  parcel  he  shall  show  who  is  tenant  of  it.  Kit. 
140.  a. ;  R.  1  Mod.  181.  —  If  he  plead  non-tenure  for  an  100  acres  it  is  suf- 
ficient, without  saying  in  what  vill.  R.  1  Mod.  181.  {A  plea  of  non-ten- 
ure without  disclaimer,  is  good.  Prout  v.  Libby,  14  Mass,  Rep.  151.  Vide. 
Otis  ?•  Warren,  14  Mass.  Rep.  239.  Keith  v.  Swan,  11  Mass.  Rep.  216.  ( 

[#]5.  Of  the  Replication. 

To  the  plea  of  non-tenure,  it  may  be  replied  quod  tenet.  Ast.  Ent.  10.  j 
Lut.  38. ;  R.  3  Lev.  330. — But  if  one  defendant  plead  non-tenure  and  the 
other  takes  the  entire  tenancy,  the  plaintiff  need  not  maintain  his  writ ;  for 
there  shall  be  no  judgment  upon  the  plea  of  non-tenure.  Th.  D.  1.  11.  c. 
22.  s.  45. — In  dower  if  the  tenant  plead  non-tenure  of  parcel,  and  that  he  is 
ready  to  render  the  remainder ;  the  demandant  may  choose  either  to  have, 
judgment  for  that  which  is  rendered,  or  to  maintain  his  writ  for  the  whole. 
9  Edw.  3.  480.  ;  Th.  D.  1.  11.  c.  23.  s.  9. — So  if  the  defendant  plead 
non-tenure,  the  plaintiff  may  maintain  his  writ  in  dower,  formedon,  scire 
facias,  &c.  where  no  damages  are  recoverable  ;  as  well  as  in  cases  where 
damages  shall  be  recovered.    R.  3  Lev.  331. 

6.  Of  the  judgment  on  the  plea. 

By  the  common  law  non-tenure  of  parcel  abated  the  whole  writ.  1  Mod*. 
181. — But  now  by  st.  25  Edw.  3.  c.  16.  the  writ  shall  abate  only  for  that 
parcel.  Reg.  228.  b. — Except  in  a  cessavit,  wherein  non-tenure  of  parcel 
abates  the  whole  writ  since  the  statute  ;  for  the  tenant  cannot  tender  the 
arrearages  for  the  whole  demand.  Th.  D.  1.  1 1.  c.  23.  8.  29.  — So  where 
the  demand  is  of  an  entire  thing,  as  a  manor,  &c,  non-tenure  of  parcel  abates 
the  whole  writ.  PI.  Com.  109.  b. ;  Th.  D.  1.  1 1.  c.  23.  —  Upon  a  plea  of 
non-tenure  found  for  defendant,  judgment  shall  be  that  he  go  quit ;  but  the 
demandant  may  enter, 

7.  No  such  person  in  rerum  natura. 

It  may  be  pleaded  that  there  never  was  such  a  one  in  rerum  natura  as 
A.,  who  is  named  a  joint  defendant.  Per  Vavisour  21  Edw.  4. 6. ;  Bendl. 
pi.  196.;  Th.  P.  1.  Jl.  c.  7.:  27  H.  8.  26.  b.  [Transposed  from 
(E16.)J 

[*8*J 


Plea  to  the  Person  of  the  Defendant,  85 

(P  15.)  Disclaimer. 

1  •   When  allowable* 

So  if  the  tenant  disclaims  in  a  writ  of  customs  and  services,  the  writ  shall 
abate,  but  an  action  accrues  to  the  demandant  by  a  writ  of  right  upon  the 
disclaimer.  Th.  D.  1.  1 1.  c.  34.  s.  2.  —  So  in  a  nuper  obiit,  if  the  tenant 
disclaims,  in  the  blood,  the  writ  shall  abate.  1 1  H.  7.  14, ;  vide  Th.  D.  1. 
11.&34.  s.  7, 

2.    When  not  allowable. 

In  a  writ  against  two  (joint  tenants),  if  one  disclaims  the  other  cannot, 
since  the  land  cannot  vest  in  nobody.  Th.  D.  1.  1 1.  c.  34.  s,  15.  So  in  a 
cessavit  the  tenant  cannot  disclaim.  Id.  s.  3.  —  So  in  an  assize  for  rent  ser- 
vice the  tenant  cannot  disclaim  to  hold  of  the  plaintiff.  Id.  s.  6.  —  So  in  a 
per  quae  servitia,  the  tenant  cannot  disclaim  to  hold  of  the  conusor.  Id.  s. 
11.  —  So  no  one  can  disclaim  who  is  not  charged  as  terre-tenant.  11  H. 
7.  14.  —  An  abbot  cannot  disclaim.  Per  Prisot,  36  H.  6.  36.  [34.]  ;  Th. 
D.  L  11.  c.  34.  s.  20. —  Nor  an  infant.  Ibid.  So  the  husband  cannot  dis- 
«him  for  his  wife.     Ibid.,  and  Th.  D.  Id.  s.  12. 

3.  Of  the  replication* 

Upon  a  disclaimer,  the  demandant  cannot  maintain  his  writ  that  he  [*lis 
tenant  ;  except  where  damages  are  to  be  recovered ;  for  then  he  may  for 
the  recovery  of  his  damages.  R.  Co.  Lit.  362.  b. ;  Adm.  3  Lev.  330.— 
So  if  non-tenure  be  pleaded  with  a  disclaimer.  3  Lev.  331. — So  if  one 
pleads  non-tenure,  and  the  other  disclaims.  3  Lev.  331. 

4.  Of  the  proceedings  and  judgment  on  the  plea* 

The  judgment  on  disclaimer  is,  that  the  tenant  go  without  day.  Lit.  s. 
691. — Whereupon  the  demandant  may  enter.  Ibid. — If  in  a  quare  impedit 
the  defendant  disclaims,  the  plaintiff  shall  have  'a  writ  to  the  bishop.  Th. 
D.  1.  11.  c.  34.  s.  21. ;  6  Edw.  3.  249. — In  a  formedon  against  two,  if  one 
disclaims  and  the  other  makes  default,  the  demandant  shall  have  judgment 
for  the  whole  against  him  that  made  default.  33  H.  6.  53.  ;  Th.  D.  1.  11. 
c.  34.  ft.  16.  —  So  if  one  makes  a  disclaimer  and  the  other  pleads  non-ten- 
ure, the  judgment  shall  be,  that  the  demandant  shall  take  nothing  by  his 
writ,  but  he  may  afterwards  enter.  Th.  D.  Id.  s.  14. 

5.  The  legal  effect  of  disclaimer  by  joint-tenants. 

If  in  a  writ  against  joint-tenants  one  disclaims,  the  whole  vests  in  the  oth- 
er ;  for  the  disclaimer  is  a  disagreement  to  the  purchase  upon  record.  Th. 
D.  L  11.  c.  34.  s.  14. — Otherwise  where  they  are  joint  tenants  by  fine.  Qu. 
per  Schard.  Ibid. 

(F  16.)  a*  Demandant  himself  seised  ;  [b.  and  bankruptcy  in  de- 
fendant.] 

1  •   When  allowable . 

So  the  tenant  may  plead,  that  the  demandant  himself  was  seised  at  the 
day  of  the  writ  purchased.  Th.  D.  1.  11.  c.  35.  s.  1.  18. — Or  that  the  de- 
mandant was  seised  of  parcel.  Id.  s.  4.  6. — So  in  waste  against  tenant  for 
life.  Id.  s.  5.  So  in  assize  for  rent,  that  the  plaintiff  was  seised  of  the  land 
out  of  which,  &c.  Id.  s.  9. — So  in  dower  under  nihil  habet.  Id.  s.  2. ;  [and 
in  every  case  at  common  law ;]  but  now  by  stat.  W.  1.  (3  Edw.  1.  49.)  this 
is  no  plea  in  dower  under  nihil  habet,  unless  the  plaintiff  has  parcel  of  her 
dower,  by  the  assignment  pf  the  tenant  himself. 
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2.   When  not  allowable. 

But  it  is  no  plea  in  an  action  upon  the  st.  8  H.  6.  for  a  forcible  entry. 
Per  Newton,  22  H.  6.  42.  [37.];  Th.  D.  1.  11.  c,  35.  s.  16.  —  Nor  in  tres- 
pass, that  the  plaintiff  was  possessed  of  the  goods  taken.  Id.  c.  36.  s.  2. 
Nor  in  replevin.  I4«  s,  3. 

3  a.  Form  of  the  plea. 
The  plea  may  be  either  to  the  writ,  or  to  the  action  •  Th.  D.  1.  1 1.  c.  35. 
s.  20. 

4  b.  Bankruptcy  in  defendant. 

[If  two  are  sued  as  joint  contractors,  and  one  pleads  his  bankruptcy  in 
discharge  of  himself,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  against  the  other.     2  M.  &  S.  444.] 

(F  17.)  Misnomer  of  the  defendant  or  third  person,  — and  [*]first, 
as  well  in  general  as  with  respect  to  defendant  in  name  of  bap- 
tism.    Vide  supra  (E  18.) 

1.   Wluther  allowable* 

Misnomer  of  the  defendant's  christian  name,  may  be  pleaded  in  abate- 
ment. Lut.  10.  —  But  one  defendant  cannot  plead  misnomer  of  the  other, 
{&  Seton,  30  Edw.  3.  22.  [17.  b.];  14  H.  6.  3. ;  R.  Lut.  36. ;  vide  Th. 
)•  1.  llf  c.  5.  s.  8.  —  Though  the  husband  may  that  of  his  wife  sued  joint- 
ly. Reg.  pi.  289/;  30  Ass.  pi.  16. ;  but  he  must  likewise  answer  for  him- 
self. Th.  IX  1.  1 1.  c.  5.  s.  17.  —  [Bail  sued  in  scire  facias  with  their  princi* 
pal  cannot  plead  his  misnomer,  though  he  may.  8  Mod.  290. ;  vide  Id.  114.] 

2.   What  is  or  is  not  a  misnomer.    Vide  supra,  (E  1 8.)  2. 

[Where  the  defendant  is  sued  as  A.  (his  proper  name),  arrested  by  the 
name  of  B.,  there  is  no  misnomer.  1  B.  &  P.  645. ;  vide  Id.  105.] 

3.  By  what  name  a  party  shall  be  sued.     Vide  supra,  (E  18.)  3. 

Though  said  that  a  party  cannot  be  sued  by  the  name  by  which  he  is 
known  only.  Th.  D.  1.  6.  c.  2.  s.  9. ;  yet  here  contra.  Mod.  ca.  116 ;  1 
Sal.  6. ;  [and  B.  R.  H.  286.]  He  may  be  sued  by  his  name  of  confirma- 
tion. Co.  Lit.  —  [And  though  he  cannot  be  sued  as  by  two  different  christian 
names,  since  he  cannot  have  them.  1  Ld.  Raym.  562. ;  Wines ;  yet  where 
he  has  two  christian  names,  (making  one)  and  has  omitted  one  of  them  in  his 
dealings  with  the  plaintiff,  it  seems  he  may  be  sued  by  that.  2  Mars.  230.  ;  6 
Taunt.  530.  —  A  party  to  a  deed  must  be  sued  thereon  by  the  christian 
^nd  surname  by  which  he  is  described  therein.  Dyer,  279.  ;]  Mod.  ca. 
225,  transposed  from  (F  18.);  [1  Salk.  7.  ;  3  Taunt.  504.  ;  unless  not  bound 
thereby,  as  where  a  feme  covert  gives  a  bond.  1  Salk.  7.  —  though  the  true 
surname  may  be  given  under  an  alias  dictus.  3  Salk.  238.  —  A  party  like- 
wise may  be  sued  for  a  false  return  to  a  mandamus  by  the  name  and  descrip- 
tion given  in  the  return.  4  T.  R.  669.  —  And  as  well  where  defendant  is  no 
party,  as  where  he  is  to  the  recognizance  of  bail,  he  is  estopped  by  the 
name  given  him  therein.  2  N.  R.  453. ;  Lofft.  82. ;  vide  2  Wils.  393. ;  1 
Salk.  3. ;  1  Ld.  Raym.  249.;  3  Lev.  243.;  Willes,  461.;  Barnes,  94.;  2 
Keb.  824. ;  1  Vent.  154.  —  So  semble  from  1  Salk.  7.  that  giving  a  bail 
bond,  unless  it  be  void,  as  when  given  by  a  feme  covert,  by  the  wrong 
name,  precludes  the  plea  of  misnomer ;  but  from  others  the  rule  seems  to 
be,  that  defendant  may  still  plead  misnomer  to  the  original  action,  but  not 
perhaps  in  an  action  on  the  bail  bond.  Willes,  461.;  Barnes,  94.]  — An 
abbot  may  be  sued  in  a  real  action  without  his  name  of  baptism.     Th.  D.  K 
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6. c  2.  s.  2*  —So  in  a  replevin*  Ibid. ;  in  an  annuity.  Id.  s.  5. ;  in  an  eject- 
ment of  ward,  Ibid. ;  in  a  cessant.  Id.  s.  2.  But  in  a  plea  personal,  where 
process  of  outlawry  lies,  an  abbot  ought  to  be  named  by  his  proper  name  ; 
as  in  trespass.  Id.  s.  3.  7.  Scire  facias  upon  a  recognizance  lies  against 
executors,  without  naming  them  by  their  proper  names.  Id.  s.  4. 

4.  Form  of  the  plea  of  misnomer.     Vide  supra,  (E  1 8.)  4. 

The  plea  must  not  commence, — anA  the  said  A.,  B.,  &c. ;  for  thereby 
be  affirms  his  name  as  it  is  in  the  writ  Lut.  10. ;  R.  1.  Sho.  394. ;  [3  Wils. 
413.;  2  Ld.  Raym.  1178.;  Show.  394.;  5  T.  R.  487.]  — Nor  [*]that 
defendant  is  eadem  persona  versus  quam,  &c.  Lut.  10.;  [nor  "and  he 
against  whom,"  &c.  5  Taunt.  652,  653.  n.  —  It  must  be  in  person.  Lut. 
11.  transposed  from  (F  1 8.)  1  Ld.  Raym.  509. ;  vide  infra  (I  17.)]  It  must 
aver  that  he  is  known  by  the  name.  Mod.  ca.  1 16. ;  1  Sal.  6. ;  [B.  R.  H. 
286. ;  and  it  need  not  add  that  he  was  baptised  by  it.  Ibid ;]  though  a  plea 
that  he  was  baptised,  &c.  without  this  that  he  is  known  by  the  name  given 
is  good.  R.  Powel  J.  contra,  Mod.  ca.  116. ;  1  Sal.  6.  —  [The  plea  must 
state  that  defendant  is  sued,  "  by  the  plaintiff."  3.  Wils.  413.  And  must 
give  his  true  surname,  though  it  be  given  in  the  declaration.  8  T.  R.  515.; 
5  Taunt.  652.  Id.  653  n. — Where  the  plea  and  affidavit  were  entitled  by  the 
wrong  name,  the  plea  was  set  aside.     Barnes,  348.] 

5.  Of  the  replication. 

[Where  defendant  pleads  misnomer  by  attorney,  the  plaintiff  must  not 
therefore  demur,  but  should  either  refuse  the  plea,  or  rely  on  the  warrant 
of  attorney  as  an  estoppel.  1  Ld.  Raym.  509.] 

6.  Judgment  on  the  plea. 

By  a  misnomer  of  one,  the  writ  does  not  abate  as  to  all.  8  Co.  159.  b. 
27  H.  8.  266. ;  vide  post.  (N) 

7.  Consequences  of  misnomer. 

[A  defendant  cannot  be  declared  against  by  a  different  name  to  that  in 
the  writ,  unless  he  has  appeared  in  such  name,  and  thereby  estopped  him- 
self. —  An  appearance  entered  for  him  by  the  plaintiff,  not  being  his  own 
act,  does  not  estop  him.  2  Wils.  393. ;  3  T.  R.  61 1, ;  10  East,  328.  And 
though  a  declaration  conditionally  against  A.  sued  by  the  name  of  B.  (the 
name  in  the  process)  is  regular  in  C.  B.  1  B.  &  P.  105. ;  but  2  N.  R.  132. 
seems  contra.  It  is  otherwise  in  K.  B.  10  East,  328. ;  even  after  interlo- 
cutory judgment.  1 1  East,  225.  And  on  application  made  before  appear- 
ance, and  before  the  time  for  pleading  in  abatement  has  expired,  proceed- 
ings will  beset  aside.  4  M.  &  S.  360.;  2  Taunt.  399.;  15  East,  159.; 
secus  where  the  time  has  expired.  15  East,  159.  see  11  East,  225. ;  10 
East,  328.;  1  Mars.  474.;  6  Taunt.  115.;  2  Price,  328.,  as  to  the  con- 
sequences of  delay.  — Where  defendant  appears,  he  must  object  by  plea  in 
abatement.  2  Str.  1218;  16  East,  110.;  3  T.  R.  572. ;  1  Price,  277.; 
though  apparent  to  the  court,  2  Blk.  1120. ;  vide  3  Anst.  935.,  unless  in 
the  case  of  variance  from  a  written  instrument.  Vide  supra  (E  18.)  5. 
Hence  if  he  does  not  so  object,  he  may  be  taken  in  execution  by  the  name 
in  which  he  is  sued.     2  Str.  1218.] 

(F  18.)  Misnomer,  —  in  surname.     Vide  ante  (E  19.) 

1  •   Whether  allowable. 
Misnomer  of  the  defendant's  surname  may  be  pleaded  in  abatement. 
Ast  Ent.  1  •  ;  Reg.  pi.  288.     But  one  defendant  cannot  plead  misnomer  of 
another.  Lut.  36. ;  nor  can  a  defendant,  who  appears  gratis  after  the  sheriff 
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has  returned  non  est  inventus  to  the  capias,  plead  misnomer  ;  for  he  cannot 
be  intended  the  person  sued,  except  where  he  comes  in  upon  a  cepi  corpus 
or  exigent  27  H.  8.  1. ;  [Style  440.] 

2.   Wftat  is  or  is  not  a  misnomer.     Vide  supra,  (E  1 8.)  2* 

A  defendant  may  plead  that  his  surname  is  Symms,  absque  hoc  that  [*jhe 
was  known  by  the  name  of  Symonds.  4  Mod.  347. ;  or  that  it  was  Wesley, 
and  not  Westby  alias  Westly.  Per  three  J.  in  B.  R.  in  an  information  by 
the  Attorney  General  against  W.  F.  4  Geo.  fort,  contra.  [But  a  defendant 
may  be  described  by  a  second  surname,  if  it  be  laid  under  an  alias,  for  a 
man  may  be  known  by  two  surnames.  Leach,  469. ;  1  H.  7.  28. ;  Bro. 
Misnomer,  47.     Hence  qu.  the  case  just  quoted.] 

3.  By  what  name  a  party  shall  be  sued.     Vide  supra,  (E  19.)  3.  (F  17.)  3. 

It  suffices  if  the  proper  name  be  joined  with  a  sufficient  description  ;  as 
A.  the  son  or  daughter  of  B.  vide  Th.  D.  1.  3.  c.  2.  s.  6,  7,  8. ;  1.  6.  c.  2.  s« 
2.  —  or  A.  the  wife  of  B.  vide  Id.  s.  6.  —  or  with  a  name  of  dignity,  vide  Id. 
c.  3.  s.  5. ;  1.  6.  c.  3.  s.  12. ;  vid.  Dav.  60.  a. 

4.  Form  of  the  plea  of  misnomer.     Vide  supra,  (F  17.)  4. 

If  the  defendant  says  that  he  was  baptised,  he  ought  to  add  the  place 
where  he  was  baptised.  R.  Skin.  620.  —  or  if  that  he  was  baptised  by  an- 
other name,  he  ought  to  add  that  he  was  known  by  such  name,  at  the  time 
of  the  writ.     R.  Skin.  620. 

5.  Of  the  replication. 

The  plaintiff  may  reply,  that  defendant  is  known  as  well  by  one  name  as 
the  other.  Ask  Ent.  1. ;  Th.  D.  1.  6.  c.  2.  s.  1. ;  Semb.  4  Mod.  347. ; 
[1  Hen.  7.  29. ;  2  Hale's  P.  C.  238. ;  1  Salk.  6. ;  2  Ld.  Raym.  1015.] 
Or  estop  the  defendant  by  his  deed.     Mod.  ca.  225. 

(F  19.)  Misnomer,  —  in  name  of  dignity. 

1.   Whether  allowable. 

So  a  defendant  may  plead  in  abatement,  if  his  name  of  dignity  be  omitted 
or  mistaken.  39  Edw.  3.  35.  b. ;  22  Ass.  pi.  24. ;  Dav.  60.  a. ;  Th.  D.  1. 
6.  c.  3.  s.  6. ;  1.  3.  c.  3.  s.  8.  But  if  the  defendant  appear  by  the  name 
given,  he  shall  not  take  advantage  of  the  misnomer.  R.  2  Rol.  88. ;  adm. 
1  Vent.  154.  $  R.  1  Rol.  450. 

2.   What  are  names  of  dignity. 

As  if  an  earl  be  not  named  so  39  Edw.  3.  35.  b. ;  22  Ass.  p).  24.  ;  Dav. 
60.  a. ;  Th.  D.  1.  6.  c.  3.  s.  6. ;  1.  3.  c.  3.  s.  8.  —  or  a  duke,  marquis,  arch* 
bishop,  bishop,  27  H.  6.  5.  b. ;  duchess,  countess,  &c.  ;  or  if  a  countess- 
dowager  be  not  named  dotissa.  Semb.  per  Pemb.  Skin.  15.;  or  a  knight, 
R.  Mod.  ca.  105.  ;  5  Mod.  302.  ;  vide  Th.  D.  1.  3.  c.  3.  s,  14.  ;  master 
of  an  hospital,  2  Edw.  3.  47.  ;  Th.  D.  1.  6.  c.  3.  s.  3. ;  or  if  garter  king 
at  arms  be  not  so  named.  R.  Cro.  Eliz.  224. ;  Dub.  in  an  action  that  jloes 
not  concern  his  office.  Cro.  Eliz.  542.;  Owen,  61.;  [or  if  clarencieinc 
king  at  arms  be  not  so  named,  though  in  an  action  that  does  not  concern  his 
office.  Str.  850.];  if  a  baronet  be  not  so  named,  Hob.  129.,  Clift.  17.  ; 
R.  1  Vent.  154.  —  So  in  an  action  against  the  executor  of  B.  arm9,  where 
he  was  a  knight,  the  writ  abated,  though  he  was  only  arm9  at  the  time  of  the 
bond  given.  Bro.  Bre.  513. ;  so  if  he  be  named  baronet  only,  where  he  is 
knight  and  baronet.  R.  Carth.  14. 

3.   What  are  not  names  of  dignity  ;  or,  being  such,  need  not  be  given. 

Geiitleman,  or  esquire,  are  not  names  of  dignity.     14  H.  6.  15. ;  Th.  D. 
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I.  €.  c.  6.  s.  9. ;  5  Mod.  302.  Nor  dean,  archdeacon,  or  praecentor,  ,Th. 
D.  I.  6.  c*  3.  s.  1 .  8. ;  R.  27  H.  6.  5.  b. ;  vide  Th,  D*  1. 3.  c.  3.  L*]s.  6. 
17.;  nor  provost.  17  Edw.  3.  I.;  Th.  D.  1.  6.  c.  3.  s.  14.;  and  a  dig- 
nitary of  another  kingdom  need  not  be  named  by  his  name  of  dignity,  Mar* 
pL  26. ;  Dav.  60.  a. ;  vide  Th.  D.  1.  3.  c.  3.  s.  7.  Though  if  a  name  of 
foreign  dignity  be  added  it  does  no  harm.  Semb.  3  Lev.  42*  —  So  if  he  be 
deprived  of  his  dignity,  it  need  not  be  given ;  as  if  a  deanery  be  dissolved  by 
tct  of  parliament.  4  H.  7.  6. ;  vide  Th.  D.  1.  3.  c.  3.  s.  16. ;  1.  6.  c.  3. 
s.  10.  Though  the  deprivation  was  minus  juste ;  for  it  stood  in  force  till 
restitution.  13  Ass.  pi.  2. ;  Th.  D.  1.  6.  c.  3.  s.  15.  —  So  if  a  suit  be  to 
avoid  the  dignity,  as  if  the  king  brings  a  quare  impedit  of  a  priory,  the  de- 
fendant need  not  be  named  prior.     14  H.  4.  36. ;  Th.  D.  1.  6.  c.  3.  «•    4. 

4.   Which  of  tico  names  of  dignity  shall  be  preferred* 

A.  knight  shall  be  so  named,  though  he  is  an  earl  of  another  kingdom* 
Mar.  pL  26. 

5.  What  is  or  is  not  a  misnomer  of  or  in  respect  to  the  name  of  dignity* 

So  if  the  defendant  has  a  name  of  dignity  given  to  him,  when  he  has  no 
such  dignity,  it  may  be  pleaded  in  abatement ;  as  if  he  be  named  knight  and 
baronet,  when  he  is  not  a  baronet,  Reg.  pi.  287-  ;  or  when  he  is  not  a 
knight,  R.  1  Vent.  154. ;  or  be  named  by  a  name  of  dignity,  which  is  lost 
bj  marriage,  vide  Dv.  79.  b. ;  Ow.  81. ;  or  the  eldest  son  of  a  duke,  &c. 
be  named  marquis,  &c.  Sal.  451.;  Semb.  Ow.  82.;  or  if  one  be  nam- 
ed knight  when  he  is  a  baronet,  R.  Jon.  346.  But  if  the  defendant  be 
named  by  his  proper  name  and  name  of  dignity  in  the  first  part  of  the  writ, 
it  is  sufficient,  if  he  be  named  by  his  proper  name  only  in  the  other  parts 
of  the  writ.  Semb.  Th.  D.  1.  6.  c.  3.  s.  12,  13.  And  if  the  defendant  be 
named  domina,  &c.  when  she  ought  not,  in  any  other  part  of  the  pleading  exr 
ceptin  the  writ,  it  does  no  harm.     Dy.  79.  b.  in  marg. 

6.  Form  of  the  plea  of  misnomer. 
If  the  defendant  docs  not  plead  that  he  was  a  knight,  &c.  at  the  time  of 
the  biH  or  writ,  it  is  ill.  R.  Mod.  ca.  105. 

7.   Wltether  amendable. 
A  mistake  in  a  name  of  dignity  shall  not  be  amended.     1  Vent.  154.  R. 
Hob.  129. 

8.  A  reference. 

When  a  writ  shall  abate  for  a  mistake  in  the  name  of  dignity  of  the  plain- 
tiff)  vide  ante  (E  20.). — Where  by  an  acceptance  afterwards,  vide  post  (H 
44). 

(F  20.)  Misnomer,  —  in  name  of  office.     Vide  ante  (E  21.) 

1.   When  a  person  shall  be  named  by  his  name  of  office. 

So  if  a  man  has  a  cause  of  action  against  another  by  reason  of  his  office, 
be  ought  to  name  him  by  the  name  of  his  office  ;  as  against  a  sheriff,  col* 
lector.  15  Edw.  4.  27.  ;  vide  Th.  D.  1.  6.  c.  4.  s.  4.  —  So  if  land  be 
demanded  against  a  parson,  which  he  holds  in  right  of  his  church,  he 
ought  to  name  him  parson.  Th.  D.  1.  6.  c.  6.  s.  1.  7.  — If  dower  be  de- 
manded against  a  guardian,  he  ought  to  name  the  defendant  guardian.  Th. 
D.  1.  6.  c.  7.  s.  1.  3.  —  So  an  assize  against  the  warden  of  a  chapel,  ought 
to  name  the  defendant  warden.  13  Ass.  [*]pl.  2.;  15  Ass.  pi.  8.;  Th. 
D.  1. 6.  c.  7.  s.  6.  — So  an  action  against  a  man  as  heir,  ought  to  name  him 
heir.     Th.  D.  1.  6.  c.  9.  —  And  an  action  against  an  executor  ought  to  name 
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him  executor.  Id.  c.  11 .  {  So,  one  sued  as  executor,  may  plead,  that  he 
is  administrator.  Rattoon  v.  Overacker,  8  Johns.  Rep.  97.  Vide  Hunt  v. 
Wilkinson,  2  Call,  49.  } 

2.  When  a  person  need  not  be  named  by  his  name  of  office* 
•  Otherwise  if  the  cause  of  action  he  not  by  reason  of  his  office  ;  as  in  tres- 
pass against  a  parson  ;  there  is  no  need  to  name  the  defendant  parson.  1 1 
H.  4.  40. ;  Th.  D.  1.  6.  c.  6.  s.  4.  —  Nor  in  deht.  13  Hen.  4.  2. ;  Th.  D. 
1.  6.  c.  6.  s.  4. — In  a  quare  impedit  to  present  to  a  church,  which  the 
defendant  claims  as  annexed  to  his  prehend,  he  need  not  he  named  pre- 
bendary. 7  Edw.  3.  302. ;  Th.  D.  1.  6.  c.  6.  s.  8. — Or,  in  quare  impe- 
dit against  one  who  claims  the  advowson  as  guardian,  he  need  not  be  nam- 
ed guardian.  9  Edw.  3.  465. ;  Th.  D.  1.  6.  c.  7.  s.  4.  — Nor  in  a  darrein 
presentment.  Th.  D.  Ibid.  — Or  if  the  action  be  to  avoid  the  office  ;  as  in 
assize  against  the  warden  of  a  chapel.  10  H.  7.  18. ;  Th.  D.  )•  6.  c.  7.  s. 
?» — So  where  the  ground  of  the  charge  upon  the  defendant  otherwise  ap- 
pears at  large  in  the  count,  the  defendant  need  not  be  named  by  his  office  ; 
as  in  debt  against  the  ordinary  it  is  not  necessary  that  he  be  named  ordina- 

S;  for  the  count  shows,  quod  bona  defuncti  ad  manus,  &c.  devener'.  35 
•  6.  42. ;  Th.  D.  1.  6.  c.  4.  s.  3.  —  In  an  action  against  an  inn-keeper,  it 
is  not  necessary  to  name  him  inn-keeper  ;  for  the  count  shows  that  he  is 
a  common  inn-keeper,  or  keeps  a  common  inn.  22  H.  6.  24.  [21.]  ;  1 1  H. 
4.  45. ;  Th.  D.  1.  6.  c.  5.  s.  2. — In  debt  against  an  heir,  there  is  no  neces- 
sity to  name  him  heir,  for  by  the  count  is  shown,  that  it  was  the  lien  of  the 
heir.  Th.  D.  1.  6.  c.  9.  s.  1.  ;  cont.  Ibid.  s.  2.  ;  and  the  register  names 
him  heir  in  the  writ.     Vide  Reg.  140.  a. 

3.  How  the  name  of  office  shall  be  given* 
In  an  action  against  an  executor,  it  is  sufficient  if  the  declaration  show 
him  to  be  executor,  though  he  is  not  named  executor  in  the  writ.  Vide 
pleader  (2  D  2.) — If  a  feme  covert  be  executrix,  the  action  ought  to  be 
against  the  husband  et  per  executricem,  &c.  18  H.  6.  4. ;  Th.  D.  1.  6.  c. 
ll.s.  8. — If  a  feme  covert  and  a  stranger  are  executors,  it  ought  to  be 
against  the  stranger,  executor,  and  the  husband  and  wife  executricem  praed% 
&c.  1  Edw.  4.  2.  ;  Th.  D.  1. 6.  c.  11.  s.  8. 

4*   What  is  or  is  not  a  misnomer. 

The  defendant  may  plead,  that  he  is  administrator,  and  not  executor.  1 
Leo.  69. ;  vide  in  Pleader  (2  D.  4.)  [1  Salk.  296.]  —  So  the  defendant, 
being  sued  as  administrator  may  plead  in  abatement,  that  he  is  executor 
and  not  administrator.  Vide  Th.  D.  1.  6.  c.  11.  s.  9. ;  vide  in  Pleader  (2 
D  12.) — So  being  sued  as  administrator,  he  may  plead  that  he  is  only  ad- 
ministrator durante  minori  state.  Lut.  20.  — But  if  an  action  be  against 
an  administrator  durante  minori  state  of  A.  executor  to  B.  it  is  well;  though 
he  is  suable  only  as  administrator  de  bonis  non  to  B.  R.  Hob.  246. 

5.  Form  of  the  plea. 

How  that  defendant  is  not  executor  and  administrator  shall  be  pleaded. 
Vide  Lut.  29.  ;  Pleader,  2  D.  4.  2. ;  1  Brownl.  97. ;  2  Brownl.  184.  :  5 
Mod.  136,7.] 

\  6.  Of  the  replication. 
Where  one  w6s  sued  as  executor,  the  plea  was,  that  he  was  administra- 
tor, and  the  plaintiff  replied,   that  he  was  executor  de  son  tort;  to  this 
there  was  a  demurrer ;  and  the  demurrer  was  held  sufficient,      Rattoon  r. 
Overacker,  8  Johns*  Rep,  97.  } 
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[*](F  21.)  Misnomer,  —  diversity  of  names. 

1.   When  allowable* 

So  in  actions  where  a  man  may  be  outlawed,  the  defendant  may  plead  ii* 
abatement  that  there  is  B.  the  elder  and  B.  the  younger,  and  that  he  is  the 
younger  ;  as  in  account,  &c.  Th.  D.  1.  6.  c.  13.  s.  3.  —  So  in  assize,  22 
Ass.  pi.  14. ;  Th.  D.  1.  6.  c.  13.  s.  2. —  So  in  a  suit  against  a  corporation, 
that  there  is  a  prior  in  W.  de  freres  preachers,  and  a  prior  de  nostre  damev 
25  Edw.  3.  48. ;  29  Ass.  pi.  70.;  Th.  D.  1.  6.  c.  13*  s,  5* 

2.   When  not  allowable. 

In  a  praecipe  quod  reddat,  dower,  &c.  diversity  of  names  is  no  plea  ;  for 
the  tenant  may  disclaim.  Th.  D.  1.6.  c.  13.  s.  2.  — Nor  when  the  same 
person  who  is  sued  appears.  39  H.  6.  48. ;  27  H.  8.  1. ;  Th.  D.  1.  6.  c. 
13.  s.  9.  —  Nor  in  an  indictment;  for  the  name  cannot  be  changed  but  by 
the  pry.  9  H.  4.  3. ;  Th.  D.  1.  6.  c.  13.  s.  6.  —  Nor  in  an  action  upon  an 
obligation  or  specialty  ;  for  it  is  ascertained  by  his  deed.  R.  9  H.  7.  21.  b. 
— [Not  where  the  defendant  is  sued  in  custody  of  the  marshal  of  B.  R.,  un- 
less it  be  averred  that  another  of  the  same  name  (father  or  son)  is  in  custo- 
dy likewise.  1  Salk.  7.  pJ.  16.] — So  there  is  no  need  of  the  addition  of  el- 
der or  younger,  except  where  there  is  a  father  and  son  of  the  same  name* 
Semb.  per  Moile,  33  H.  6.  53,  4,  ace. ;  39  H.  6.  46.  a.  ;  Th.  D.  1.  6.  c. 
13.  s*  9.  —  So  where  the  defendant  himself  appears,  he  cannot  abate  the 
writ  for  want  of  the  addition  of  younger.  44  Edw.  3.  34  b. :  per  Prisot, 
39  H.  6.  46.  —  And  the  writ  shall  not  abate  for  uncertainty  of  the  names 
of  those  who  are  not  parties  to  it,  7  Edw.  3.  302.  ;  Th.  p.  1.  6.  c,  13, 
*.  11.  " 

3.   WJiat  is  or  is  not  a  sufficient  distinction* 

Any  addition  that  shows  the  diversity  of  person  is  sufficient ;  as,  execu- 
tor of  another  will,  &c.  Per  two  justices,  Moile  cont.  39  H.  6.  47.— So  if* 
one  of  them  be,  in  custod'  mar'  in  B.  R.  R.  1  Sal.  7. 

4.   Whether  amendable* 

The  plaintiffs  may  give  the  addition  of  younger,  and  enter  it  upon  the  roll, 
and  the  writ  shall  not  abate,  Th.  D.  1.  6.  c.  13.  s.  7,  8.,  when  the  demand- 
ant himself  appears,  who  is  sued  without  the  addition.  R.  44  Edw*  3# 

34.  b. 

5.  Of  the  replication* 

If  the  defendant  offers  himself  ready  to  answer,  and  the  plaintiff  says  that 
fie  is  not  the  same  person,  and  does  not  show  the  diversity  of  names,  the 
writ  abates.     Th.  D.  1.  6.  c.  13.  s.  1.  ;  8  Edw.  3.  20.  a. 

6.  Of  the  judgment* 

If  a  stranger  appears  (not  being  the  son  of  the  person  sued)  and  says  that 
he  is  the  younger,  where  the  plaintiff  says  that  he  is  not  the  person  sued,  the 
writ  shall  not  abate.  39  H.  6.  46. — So  the  writ  abates  not,  if  at  the  day 
given  for  waging  of  law,  A.  B.  the  younger  comes  to  wage  his  law,  and 
the  plaintiff  says,  that  he  is  not  the  same  person  ;  for  he  sued  A.  B.  the  el- 
der. Dub.  5  Edw.  4.  23.  114.  [Vide  1  Salk.  7.  pi.  16.,  that  by  A.  B. 
simply  without  addition,  A.  B.  the  elder  shall  J>e  intended.} 
[*l(F  22.)  Misnomer, — addition  to  the  name, — by  the  common  law. 
*  Vide  ante  (E  22.) 

1.   When  allowable^ 

If<  man  had  given  anv  addition  to  the  name  of  the  defendant,  and  that 
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was  mistaken,  itnmight  have  been  pleaded  in  abatement  at  the  common  law. 
As  if  the  defendant  was  named  A.  B.  of  P.,  he  might  say  that  he  was  A.  B. 
p(  D.,  and  not  of  P.  11  H.  6.  13.  [11.];  21  H.  6.  54.  b.  ;  9  H.  5.  8.— 
So  if  he  was  named  A.  B.  smith,  he  might  say  that  he  was  A.  B.  carpenter, 
not  smith.  21  H.  6.  54.  b.  ;  Th.  D.  1.  6,  c.  17.  s.  2. — Or  A.  B.  fishmon- 
ger ;  that  he  was  A.  B.  gent. ;  per  Paston,  19  H.  6.  51. — So  if  he  was  nam- 
ed  by  his  proper  name  and  surname  with  the  addition  of  his  office,  &c,  it 
might  have  been  pleaded,  that  he  was  not  such  officer  ;  when  the  being  such 
an  officer  is  material  to  the  action.— As  if  he  be  named  parson  of  A.  the 
writ  shall  abate,  if  he  was  not  parson  the  day  of  the  writ  purchased,  or  ever 
nince.  Th.  D.  1. 6.  c.  6.  s.  2,  3. — Or  if  he  was  parson  but  of  a  moiety  of 
the  church.  18  Edw.  3.  33.  ;  Th.  D.  1.  6.  c.  6.  s.  2. — Or  if  he  was  parson 
of  B.  in  which  A.  was  a  chapel  and  not  the  parish  church.  18  Edw.  3.  44. ; 
Th.  D.  1. 6.  c.  6.  8.  2. 

2.   When  not  allowable. 

But  if  the  addition  was  immaterial,  a  mistake  cannot  be  pleaded  in  abate- 
ment: ;  as  in  an  action  against  A.  B.  citizen  of  Y.  one  of  the  company  of  Jkf., 
it  is  no  plea,  that  he  was  not  of  the  company.  38  Edw.  3.  40.  [34.] — or 
against  J.  N.  attorney  of  Peter  de  Medicis,  it  is  "no  plea  that  he  was  not  his 
Attorney,  88  H.  6.  24.  ;  Fitz.  Brief,  139.  ;  Th.  D.  1.  6.  c.  17.  s.  3.— Or 
against  M.  B.  dominam  de  B.,  when  she  is  not  a  lady.  8  H.  6.  10.  a.— So 
any  difference  is  sufficient  to  distinguish  two  of  the  same  name  If  an  ac- 
tion be  brought  against  A.  B.  of  C.  where  there  is  a  father  an  A  son  there  of 
the  same  name,  in  custodia  mar*,  it  is  sufficient  to  distinguish  without  say- 
ing senior  or  junior.  R.  1  Sal.  7. 

3.  By  what  addition  a  party  shall  be  sued. 
If  one  give  a  bail-bond  by  such  a  name,  he  shall  be  estopped  to  say,  that 
that  is  not  his  name.  1  Sal.  7.  [Vide  supra,  (F  17.)  3.] 

4.  Form  of  the  plea. 

If  the  defendant  acknowledge  himself  to  be  the  person  who  was  sued, 
it  is  no  plea,  that  the  addition  was  mistaken  ;  [Ld.  Raym.  1015.  1178.];  as 
if  he  be  named  A\  B.  of  P.,  it  is  no  plea  that  he  lives  at  D.,  but  he  ought  to 
say,  that  his  name  is  A.  B.  of  D.,  and  not  of  P.  Th.  D.  1.  6;  c.  17.  s.  2. 
5.  [And  as  a  plea  in  abatement  must  shew  how  the  plaintiff  should  have 
sued,  the  plea  of  misprision  of  addition  must  shew  what  the  defendant's  right 
addition  is.     2  Str.  816. ;  Ld.  Raym.  1178.  1541.] 

5.  Of  the  replication. 

Where  defendant  has  estopped  himself  by  giving  a  bail-bond  by  the 
wrong  addition,  it  must  be  replied  ;  for  defendant  may  (still)  plead  misno- 
mer ;  the  plaintiff  shall  say,  that  he  made  the  bond  by  such  a  name,  to 
which,  without  oyer  (which  semble  should  not  be  prayed)  defendant  may 
pay  non  est  factum.  R.  1  Sal.  7. — So  giving  common  bail  is  an  appear- 
ance, which  aids  misnomer  ;  it  must  however  be  replied  as  an  [^appear- 
ance ;  for  to  plead  it  as  a  putting  in  of  bail  is  no  estoppel,  since  putting  in 
bail  is  the  act  of  the  court.     1  Sal.  8. 

6.  How  aided. 

By  appearance-     Per  Keel,  1  Sid.  247. ;  and  filing  common  bail  is  an  ap- 
pearance.    1  Sal.  8. 
£*95] 
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(F23.)  Misnomer, — addition  to  the  name,— by  at.  1  Hen.   5.   c. 

5. — when  necessary. 

The  st.  1  Hen.  5.  c.  5.  enacts,  that  in  all  original  writs  of  pleas  person- 
al*, appeals  and  indictments,  in  which  the  exigent  shall  be  awarded ;  to  the 
names  of  the  defendants,  additions  shall  be  made  for  their  estate,  or  degree, 
or  mystery,  and  of  the  towns,  hamlets,  or  places,  and  counties,  of  which 
they  were  or  be,  or  in  which  they  be  or  were  conversant ;  and  then  directs, 
that  if  these  additions  be  omitted,  any  outlawry  pronounced  on  the  process 
shall  be  bad,  and  that  before  the  outlawries  pronounced,  the  said  writs  or 
indictments  shall  be  abated  by  the  exception  of  the  party  wherein  the  said 
additions  be  omitted.  Provided  that  they  be  not  abated  for  the  surplusage 
of  such  additions.  Hence  there  must  be  an  addition  of  the  place  as  well  as 
of  the  degree,  &c.  Lut.  169. — And  an  addition  is  necessary  in  all  writs 
original,  in  actions  personal,  appeals,  and  indictments  upon  which  the  de- 
fendant may  be  outlawed.  So  in  a  presentment  before  the  coroner  for  out- 
lawry, lies  upon  it,  and  it  shall  be  taken  as  an  indictment.     R.  2  Leo.  200. 

(F24.)  Misnomer, — addition  to  the  name, — by  stat.  1  Hen.  5  c. 

5.  ~  when  not  necessary. 

It  is  not  necessary  in  a  real  or  mixed  action,  thus  an  assize ;  notwithstand- 
ing that  if  force  be  found,  a  capias  and  exigent  lie  for  the  king's  fine.  9 
Ass.  pi.  1. ;  9  Edw,  3.  449. ;  7  H.  4.  39. ;  Th.  D.  I.  6.  c.  16.  s.  2. ;  [2  Ld. 
Raym.  987. ;  3  Salk.  20.  ;  1  Salk.'  5.]  —  Nor  is  it  in  replevin  and  rccor- 
dare,  notwithstanding  outlawry  lies  therein.  Th.  D.  1.  6.  c.  16.  s.  3.;  1 
SaL  5. ;  Mod.  ca.  85. ;  [R.  2  Ld.  Raym.  987.]  Nor  in  rcscous  returned 
by  the  sheriff,  though  process  of  outlawry  lies  upon  it.  Th.  D.  I.  6.  c.  16. 
s.  4.  —  Nor  if  a  man  let  to  bail  does  not  keep  his  day,  whereby  a  capias  and 
exigent  issue  against  the  bail,  there  is  no  need  of  any  addition.  Th.  D.  1. 
6.  c.  16.  s.  4.  —  Nor  in  a  homine  replcgiando.  R.  Mod.  ca.  84.;  1  Sal. 
5.;  [3l  Sal.  20;  2  Ld.  Raym.  987.] — Nor  in  any  writ  that  is  vicontiel,  per 
Powel,  Mod.  ca.  85. 5  1  Sal.  5. ;  [3  Salk.  20. ;  2  Ld.  Raym.  987. — Nor  in 
an  alias  or  pluries  writ,  where  no  addition  was  required  in  the  original.  Ld. 
Raym.  987.]- — Nor  in  an  action  by  bill.  1  Sal.  7. — So  in  an  action  against 
husband  and  wife,  there,  is  no  necessity  for  any  addition  to  the  wife ;  for  she 
shall  be  intended  of  the  same  place  as  her  husband.  3  Edw.  6.  31.  b.  5  2 
Leo.  1 83. — So  in  an  action  against  an  abbot  and  his  monk,  there  needs  no 
addition  to  the  monk.  3  H.  6.  31.  b. — So  in  an  indictment  against  a  feme 
covert,  as  the  wife  of  A.,  no  other  addition  of  place  or  mystery  is  necessary. 
Per  2  J.,  Gawdy,  cont.  Cro.  Eliz.  198. — So  when  process  of  outlawry  does 
not  lie,  no  addition  is  necessary  ;  as  in  an  indictment  for  encroaching  upon 
a  highway.  R.  Cro.  Eliz.  148. ;  R.  8  H.  6.  9.  b.-^  [*][Nor  for  the  samr 
reason,  in  informations  in  nature  of  quo  warranto  ;  1  Wills.  244. ;  secus  in 
quo  warranto  informations  by  original.  Ibid.]— Nor  in  actions  in  inferior 
courts.  R.  Mod.  354. — Nor  in  a  decies  tantum  ;  for  outlawry  lies  not.  1 
H.  6.  2.  54.  b. ;  8  H.  6.  9.  b. — Nor  in  detinue  of  charters.      19  H.  6.  51.  a. 

^^"" .. . a,  mi    ^^mb    i  1  ■        1 " ^ . ^^^^ — _ — ^ 1 ■ ■ »    ■«  —  *..   ■     ■      -         •     -  •  - 

*  Since  oyer  of  the  original  writ  or  plaint  will  not  now  be  granted,  5  Taunt.  C53.  n.  no 
objection  on  the  ground  of  addition  can,  in  civil  suiti,  be  taken  by  plea  in  abatement.  3 
B.  &  P.  395. 
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(F  25.)  Misnomer,— addition  to  the  name, — what  addition  is  good, 

—of  place.     Vide  Indictment.  (G  1.) 

1  •  Of  what  plact  a  man  shall  be  named* 

A  man  may  be  named  of  a  vill,  hamlet,  or  other  place.  So  of  a  parish* 
that  has  not  divers  vills.  Th.  D.  1.  6.  c.  14.  s.  20. — If  a  man  be  of  a  ham- 
let within  a  vill,  he  may  be  described  of  either.  35  H.  6.  -30.  b.  ;  Th.  D. 
I.  6.  c.  14.  s.  14.;  [14  Hen.  6.  23.  ;  2  Inst.  669. ;  vide  2  Hawk.  c.  23.  s. 
103.] — If  a  man  resides  in  one  vill,  and  has  a  family  in  another,  he  may  be 
named  either  of  the  one  or  of  the  other.  19  H.  6.  1. ;  Th.  D.  L  6.  c.  14. 
s.  15  ;*  [vide  2  Hawk.  c.  23.  s.  103.]— -So  if  a  man  has  a  family  at  G.  and 
dines  at  W.  he  may  be  named  of  W.  Dub.  1  Sid.  325. — [The  place  where 
be  is  conversant  is  a  sufficient  addition  though  neither  commorant  nor  in- 
habitant therfe.  Barnes,  162. — And  late  of  X.  is  good  though  commorant 
in  Y.  2  Str.  924.] — If  he  has  moved  from  one  vill  to  another,  he  may  be 
named  either  of  the  latter,  or  as  late  of  the  former.  19  H.  6.  1. ;  33  H.  6. 
9. ;  Th.  D.  1.  6.  c.  14.  s.  15. — [And  in  every  case  a  description  as  late  of 
such  a  place,  is  sufficient.     2  Inst.  669.] 

2.   With  w/iat  certainty  the  place  sJuxll  be  described. 

If  a  man  be  of  a  city,  which  is  a  county  within  itself,  it  is  sufficient  if  he 
be  named  of  the  city ;  as  of  London,  without  saying  of  what  ward,  or  parish. 
Th.  D.  1.  6.  c.  14.  s.  8. — But  the  addition  of  a  county  only  without 
naming  a  vill  therein,  is  not.  R.  2  Cro.  616. — Nor  is  that  or  a  parish, 
where  there  are  divers  vills  in  the  same  parish.  35  H.  6.  30. ;  Th.  D.  1. 
6.  c.  14.  s.  20. — Nor  that  of  a  hundred  or  soken,  where  there  are  divers 
villa.  Th.  D.  Ibid. — Nor  of  any  great  place  containing  divers  vills.  5 
Edw.  4.  1.;  Th.  D.  1.  6.  c.  14.  s.  21. 

3.  Manner  of  averring  the  addition  of  place* 

If  a  man  be  named  rector  of  the  church  of  T.  in  such  a  county,  it  is  suf- 
ficient, without  saying  of  what  place,  for  he  shall  be  intended  resident  upon 
his  church.  7  H.  6.  1.  b. ;  10  H.  6.  8.;  Th.  D.  1.  6.  c.  14.  s.  7.  ;  [2 
Inst.  669.  Sed  vide  infra  indictment  (G  1.)] — So  a  chancellor  of  the  uni- 
versity of  Oxford,  in  the  county  of  Oxford,  is  sufficient,  without  saying  of 
Oxford.  8  H.  6.  38.  [37.];  Th.  D.  1.  6.  c.  14.  s.  13.— The  place  should 
be  annexed  to  the  person  of  the  defendant ;  and  therefore  if  the  addition  be 
after  the  alius  dictus,  it  is  not  sufficient.  Th.  D.  1.  6.  c.  14.  s.  19. ;  R. 
Cro.  Eliz.  198. ;  R.  Mo.  354. ;  2  Leo.  183. ;  [2  Inst.  669. ;  Leach,  469. ; 
Cro.  Eliz.  249.  583.;  Dyer,  88.;  Stamf.  68.;  2  Hale,  H.  P.  C.  177.; 
and  after  an  alias,  an  addition  is  unnecessary.  2  Hawk.  c.  25.  s.  70.]— 
Yet  if  a  man  be  named  A.  B.  alius  dictus  D.,  the  addition  after  the  alias  is 
good.  5  Edw.  4.  141. — So  A.  B.  servant  of  J.  Noke  of  D.  in  the  county 
of  M.  butcher,  is  not  good  ;  for  the  addition  shall  be  referred  to  J.  Noke. 
6  Edw.  4.  3. ;  9  Edw.  4.  50.  [48]  ;  Dy.  46.  b. ;  Th.  D.  1.  6.  c.  14.  s.  10* 
— Yet  A.  B.  who  was  the  wife  of  N .  of  D.  is  good  ;  for  the  addition  [*lshall 
be  referred  to  the  wife,  and  not  to  the  husband  who  was  dead.  4  H.  6. 
4. ;  Th.  D.  1.  6.  c.  14.  s.  9. — But  where  the  addition  is  not  proper  to  the 
wife,  as  yeoman,  &c,  it  shall  be  referred  to  the  husband.  R.  Dy.  46,  47. 
[Where  both  the  name  and  addition  are  the  same,  there  should  be  some 
further  description  added  for  the  sake  of  distinction.  2  Hawk.  c.  25.  s.  70. 
And  where  several  defendants  have  the  same  addition,  it  sould  be  repeated 
after  each.     Ibid.] 
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4.  Plea  objecting- to  the  addition  of  place  —  matter  of* 

If  there  be  no  such  vill  or  place  as  mentioned  in  the  addition,  the  defend- 
ant may  say,  nul  tie!  vil).  8  Edw.  4.  5. ;  Reg.  pi.  284.  286.  —  Or  that  he 
is  of  D.  and  not  of  P.  8  Edw.  4,5. ;  Th.  D.  1.  6.  c.  14.  s.  22.— Or  that 
there  are  two  D's,  and  none  without  an  addition.  Th.  D.  1.  6.  c.  14.  s. 
23. ;  Reg.  pi.  285. 

5.  Plea  objecting  to  the  addition  of  place— form  of. 
If  the  defendant  plead  that  he  was  not  of  the  place  mentioned  in  the  ad- 
dition, it  is  not  sufficient  without  saying  of  what  place  he  was.  Th.  D.  1.  6. 
c.  14. «.  11. — And  he  ought  to  say,  that  he  was  not  of  that  vill  the  day  of 
the  writ  purchased,  nor  ever  since.  Per  Martin  5  Strange  Cont.  Th.  D.  1. 
6.  c.  14.  s.  12.  ;  8  H.  6.  9.  h.  ;  Agr.  2  Edw.  4.  15.  ;  Cont.  Fitz.  Brief. 
944.  ;  Ace.  Mo.  70.— But  if  he  plead,  that  he  was  of  D.  parva,  and  not  of 
D.  without  an  addition,  it  is  sufficient  without  saying,  that  D.  parva  was  a 
vill  by  itself,  and  D.  another  vill  by  itself.     Th.  D.  1.  6.  c.  14.  s.  14. 

6.  Of  the  replication. 

[A  plea  objecting  on  the  ground  of  addition  will  not  be  set  aside  on  mo- 
tion, but  should  be  demurred  to.     Barnes,  338.] 

(F  26.)  Misnomer, — addition  to  the  name, — of  estate,  degree,  or 

mystery. 

J .  What  additions  of  estate,  degree,  and  mystery  are  good. 
{The  words  estate  or  degree,  are  of  the  same  signification,  comprehending 
the  nobility,  clergy,  graduates  in  any  profession,  and  those  under  the  degree 
of  nobility,  as  yeomen,  &c.  2  Inst.  666.] — The  addition  of  the  estate  is  good, 
as  widow,  single  woman.  10  H.  6.  22.  [21.]  ;  14  Edw.  4.  8.  [7.] ;  Th.  D. 
L  6.  c.  15.  s.  4. — Labourer,  3  H.  6.  316.;  5  Edw.  4.  33. ;  Th.  D.  1.  6.  c. 
15.  s.  1. — Parson,  clerk. — Wife,  2  Leo.  183. — Servant  to  A.  B.  Mod.  ca. 
58.;  3  H.  6.  31.  b.  Th.  D.  1.  6.  c.  51.  s.  1.— So  the  addition  of  the  degree 
is  sufficient,  as  duke,  earl,  &c.  Th.  D.  1.  6.  c.  15.  s.  12.  [Ld.  Raym 
1541.  Baronet,  3  Salk.  234.;  1  Vent.  154.;  Cro.  Car.  372.;  vide  Lat! 
169.] — Serjeant  at  law,  knight.  1  Sal.  6.  ;  Th.  D.  1.  6.  c.  15.  s.  12.— 
Esquire,  yeoman,  gentleman.  Rast.  Ent.  108.;  Th.  D.  1.  6.  c.  15.s.  6. ; 
[8  Mod.  52.] — Alderman,  doctor,  archdeacon,  dean,  &c. — Though  it  be  a 
degree  in  another  kingdom:  as  bishop  of  D.  in  Ireland.  21  H.  6.  3.  b. ; 
Th.  D.  1.  6.  c.  15.  s.  8. — [But  qu.  this  last,  for  a  party  cannot  be  described 
by  any  dignity  which  he  holds  in  any  nation  except  England.  Leach  620.  • 
9  Co.    IIS.-,  Salk.  4$1 .] — So  the  addition  of  his  mystery,  art,  or  trade,  is 

sufficient;  as,  merchant,  4  H.  6.  26.  b. ;  Th.  D.  1.  6.  c.  15.  s.  2. Mercer 

5  Edw.  4.  33. ;  Th.  D.  1.  6.  c.  15.  s.  2. — Chopchurch,  brogger.     9  H.  6.' 

65.;  Th.  D.  1.  6.  c.  15.  s.  3. — Husbandman,  schoolmaster.     2  Leo.  186. 

Grocer,  taylor,  [*]tanner,  currier,  shoemaker,  chapman,  &c. — Spinster,  &c. 
Dy.  46.  b. — Scrivener.     2  Leo.  186. 

2.  What  additions  of  estate,  degfee,  and  mystery  are  not  good. 
But  the  addition  of  office  is  not  good  [unless  the  party  is  sued  in  respect 
of  his  office.  Infra  indictment.  (G  1.)],  as  servant;  unless  it  be  said,  the 
servant  of  such  a  one.  7  Edw.  4.  10.  b. ;  9  Edw.  4.  50.  £48.]  ;  Dy.  46!  b. ; 
3  H.  6.  31.  b. ;  Th.  D.  1.  6.  c.  15.  s.  1. — Nor  chamberer,  butler,  &c.  5 
Edw.  4.  32,  33. ;  Th.  D.  1.  6.  c.  15.  s.  10. — But  litterman  is.  21  Edw.  4. 
77.  b. ;  Th.  D.  1.  6.  c.  15.  s.  11. — Nor  chancellor,  treasurer,  chamberlain* 
fcc. — Sheriff,  coroner,  escheator,  bailiff,  &c— Nor  the  addition  of  an  un- 
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lawful  employment;  as  maintainer,  vagabond,  &c.  22  Edw.  4.  1. ;  2  R.  3. 
2. ;  9  H.  6.  65. ;  Th.  D.  1.  6.  c.  15.  s.  3. — Bankrupt,  extortioner,  usurer, 
&c.  22  Edw.  4.  1. — Dicer,  bowler,  carder,  &c— Nor  the  addition  of  a  gene- 
ral occupation ;  as  farmer.     28  H.  6.  4.  ;*  Th.  D.  1.  6.  c.  15.  s.  9. 

3.   Which  of  two  additions  of  estate,  degree,  or  mystery  shall  be  preferred* 

If  there  is  a  choice  between  several  additions,  the  most  worthy  shall  be 
preferred ;  thus  a  gentleman,  though  a  husbandman,  shall  be  sued  as  gentle*- 
man.  14  H.  6.  15.;  Th.  D.  1.  6.  c.  15.  s.  5.;  [2  Inst.  669.]— [And  ano- 
ther and  false  addition  to  the  true  one  vitiates,  1  Vent.  154.]— A  viscount 
shall  be  sued  by  that  name,  and  not  by  the  name  of  lord.  Dal.  42,~ Yet  if 
a  man  has  a  more  worthy  addition,  by  his  office,  or  by  a  degree  in  the  uni- 
versity, he  may  be  sued  by  the  one  or  the  other  ;  as  a  master  of  arts,  or  doc- 
tor of  divinity,  may  be  sued  by  the  name  of  clerk.  35  H.  6.  55. ;  Th.  D.  1. 
6.  c.  1 5.  s.  1 3. — So  a  serjeant  of  the  king's  kitchen  may  be  sued  by  the  ad- 
dition of  cook,  or  gentleman,  or  esquire.  14  H.  6.  15. ;  Th.  D.  1.  6.  c.  15. 
s.  6. — So  a  man  may  be  sued  by  the  addition  of  his  degree  or  mystery,  as 
horner,  packer,  &c.  or  of  yeoman.  2  Mod.  ca.  51,  2. — -So  a  gentlewoman 
may  be  sued  by  the  name  of  spinster.  Semb.  Dy.  88.  b. — [But  2  Inst.  668. 
is  contra  to  this  last  position,  and  maintains  that  she  has  as  good  a  right  to 
that  addition  as  a  baroness,  viscountess,  &c.  has  to  hers,  A  trader  may  be 
sued  either  by  his  degree  or  trade.  Str.  556. ;  816. ;  Ld.  Raym.  1541.] — 
In  an  indictment,  &c,  there  is  no  necessity  for  the  addition  of  a  dignity  cre- 
ated since  the  st.  1  H.  5. ;  as  if  a  man  be  knight  and  baronet,  it  is  sufficient 
if  he  be  named  knight  only.     R.  Lat.  169. 

4.  Manner  of  averring  the  addition  of  estate,  degree,  or  mystery. 

The  addition  shall  be  the  same,  [and  so  averred]  as  it  was  the  day  of  the 
writ  purchased,  and  not  with  a  nuper;  as  nuper  episcopus,  &c.  21  H.  6.  3. 
b.  ;  9  Edw.  4.  2.  b.  ;  Lut.  40. ;  Th.  D.  I.  6.  c.  15.  s.  8.  [Though  as  was 
said  before,  such  an  addition  of  place  is  sufficient,  supra.  (F  25.)] 

5.  Form  of  the  plea  objecting  to  the  addition  of  estate,  degree,  or  mystery. 

A  plea  in  abatement  of  misprision  of  addition,  must  shew  what  his  true 
addition  of  the  same  nature  is  ;  thus  if  a  tradesman  is  sued  as  yeoman,  he 
cannot  plead  that  he  is  a  homer,  or  of  any  other  mystery,  unless  he  be  a  gen- 
tleman, or  of  other  degree  superior  to  a  yeoman. — R.  2  Mod.  ca,  51.  2.  ; 
[Ld.  Raym.  1541.;  Str.  816.  ;  Com,  371.  [*]contra.]— The  plea  must 
say  that  such  was  his  addition  tempore  brevis,  or  before.     R.  1  Sal.  G. 

6.   Of  the  replication.         ** 

If  a  defendant  named  gentleman  plead  that  he  was  a  merchant  tempore 
brevis,  and  not  a  gentleman,  it  is  no  estoppel  to  say,  that  he  bound  him- 
self by  the  name  of  gentleman  ;  for  perhaps  he  was  a  gentleman  by  an  of- 
fice, which  is  now  determined ;  but  if  he  was  not  so  at  the  time  of  the  writ, 
the  writ  by  st.  1  H.  5.  is  not  good.  R.  28  H.  6.  2.  b.  —  [The  addition  as 
it  was  tempore  brevis,  must  be  given.  Supra.] 

(F  27.)  Outlawry,  and  attainder. 

A  defendant  cannot  plead  that  himself  is  attainted  or  outlawed.  R.  Co. 
Ent.  246.  b.,  248.  a.  ;2  And.  38.,  46.  ;  see  1  Leo.  330.,  466.  And  after  out- 
la  ■  ing  a  joint  defendant,  the  plaintiff  may  continue  the  proceedings  against 
the  other  alone.     Vide  Lut.  35.  [Transposed  from  (E  2.)  (E  3.)] 
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(G)  PLEA  TO  THE  COtJNT. 

(G.  1.)  For  insufficiency  in  it.— And  first,  as  well  in  general  as  a 
bad  demand  ;  with  the  judgment  on  the  plea* 

The  first  act,  after  the  appearance  of  the  parties,  and  admittance  of  the 
jurisdiction  and  abilities  of  both  parties,  is,  that  the  party  suing  counts  ;  af- 
ter which  the  party  impleaded  may  *demand  oyer  of  the  writ ;  whereupon, 
if  there  be  any  fault  or  insufficiency  in  the  counts  for  a  cause  apparent  in  it- 
self, or  if  there  be  a  variance  between  the  count  and  the  writ,  or  between  the 
writ  and  a  record,  specialty,  &c.  mentioned  in  the  count,  the  party  impleaded 
ought  to  shew  it,  and  plead.  Th.  D.  1.  10.  c.  1,  s.  5. ;  Fitz.  Count.  27.  Thus 
it  may  be  pleaded  that  the  lands,  tenements,  or  other  tilings,  are  not  demanded 
by  their  proper  names,  or  in  the  proper  order  in  which  they  ought  to  be :  as  to 
which  last,  namely,  by  what  names,  and  in  what  order,  lands,  tenements,  or 
other  things,  ought  to  be  demanded.  Vide  Fine  (E  2.,  &c.)  ;  Pleader  (3 
A  4.) — Upon  a  plea  to  the  count,  there  is  no  other  judgment  but  quod 
quer'  nil  capiat  per  breve ;  and  therefore  a  fault  in  the  count  abates  the 
writ.  Bro.  Count.  8.  12.  24.  60.  64.  74.     [Transposed  from  (G  7.)] 

(G  2.)  For  insufficiency  in  it. — Bis  petitum. 

1.   Whether  allowable,  and  what  is  bis  petitum. 

So  it  may  be  pleaded  that  the  same  thing  is  twice  demanded,  as  if  the 
demand  be  of  a  manor  and  rent,  when  the  rent  is  parcel  of  the  manor.  Th. 
D.  1.  8.  c.  25.  s.  1 . ;  40  Edw.  3.  25.  a.  — Or  of  a  manor  and  land  that  is  par- 
cel of  the  manor.  39  Edw.  3.  [10.  b.]  ;  Lot.  851.  860. ;  1  Sho.  24. ;  Th.  D. 
I.  8.  c.  25.  s.  4. — Or  of  a  manor,  and  an  advowson  which  is  appendant  to  the 
same  manor.  6  Edw.  3.  267. ;  Th.  D.  1.  8  c.  25.  s.  3. — Or  of  land,  and 
rent  which  is  issuing  out  of  the  same  land.  Th.  D.  1.  8.  c.  25.  s.  2.  10.  —  Or 
ofaseignory  and  a  castle,  when  the  castle  is  part  of  the  seignory.  7  H.  6, 
39.  [36,  37.]  ;  Th.  D.  1.  8.  c.  25.  s.  6. 

[*]2.  In  what  actions  allowable* 
It  is  a  good  pica  in  all  praecipes  quod  reddat.     40  Edw.  3.  25.  a.— So  in 
a  fbrmedon.     3  Edw.  4.  28.— So  in  an  assize.     Ibid. 

3.  In  what  actions  not  allowable. 
But  in  trespass  for  entering  a  house  and  breaking  a  close,  it  is  no  plea 
that  the  close  and  house  are  the  same  place.  22  H.  6.  8.  [7.]  ;  Th.  D. 
1.  8.  c.  26,  s.  7. — Nor  in  an  action  upon  the  stat.  R.  2.,  for  entering  a  house 
and  two  shops,  that  Jifc  shops  are  parcel  of  the  house.  3  Edw.  4.  28. ;  5 
Edw.  4.  88.  b. ;  16  Edw.  4.  10. ;  for  it  is  in  the  nature  of  trespass— Nor  in 
a  praecipe  of  the  manor  ofB.,  cum  pertin*  et  20  acras  turrae  cum  pertin% 
though  cum  pertin'  once  would  have  been  sufficient.     40  Edw.  3.  25.  a. 

4.  Form  of  the  plea. 
The  defendant  ought  to  distinguish  what  lands  are  twice  demanded  from 
the  other  lands  demanded.     Lut.  851.  860. ;  3  Lev.  67. 

(G  3.)  For  insufficiency  in  it.— Demand  mistaken. 

So  it  may  be  pleaded  to  the  demand  of  a  manor,  that  the  tenements  put 
ia  view  are  two  houses  and  two  carnes,  and  not  a  manor.     6  Edw.  3.  342.  j 

i ■  '  *  '  — — — ^^— -■ 

[•  Might  have  demmdti  ;  line  nwr  oyei  of  the  writ  wffl  not  b.  grant.*.  *  Taunt.  658. 
a.  S  B.  k  t.  395,}  r.innl 
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Th.  D.  1,  8.  c.  27.  s.  9.  —  To  a  demand  of  four  houses,   tkat  the  tene- 
ments put  in  view  are  four  lofts,  and  not  houses.     Th.  D.  1.  8.  c.  27.  s.  &. 

(G  4.)  For  insufficiency  in  it  — Distinct  causes  of  action.     Vide 

action  (G.) 

So  it  may  be  pleaded  in  abatement,  that  the  plaint  is  of  two  several  and 
distinct  causes  of  action.  Reg.  p!.  282. — Thai  the  plaint  is  of  two  trespasses, 
depending  upon  two  separate  and  distinct  titles.  Reg.  pi.  283. — That  the 
assize,  or  other  real  action,  is  of  the  seisin  or  death  of  two  ancestors.  Th. 
D.  1.  10.  c.  14.  s.  11. — That  an  ejectment  of  ward  and  trespass  are  joined 
in  one  writ.     Th.  D.  1.  10.  c.  15.  s.  1. 

(G  5.)   For  insufficiency  in  it.— Cause  of  another  action  appearing. 

Vide  action  (M). 

So  it  may  be  pleaded  that  the  plaint  is  not  a  proper  action,  as  that  the 
plaintiff  declared  in  an  action  on  the  case,  when  he  ought  to  have  an  ac* 
count.  Reg.  pi.  283. — That  he  brought  an  action  upon  the  case,  when  he 
ought  to  have  had  a  general  trespass.  Th.  D.  1.  10.  c.  27.  s.  3.— But  in  an 
action  upon  the  case  for  money  received  to  his  use,  it  is  no  plea  in  abate- 
ment that  he  received  it  as  bailiff.     R.  1  Sho.  71 . 

(G  6.)  For  insufficiency  in  it— No  cause  of  action  incurred.     Vide 

action.  (E). 

So  that  the  count  shews  a  demand  before  a  cause  of  action.  Th.  D.  1. 
9.  c.  5.  s.  3,  4,  5.— As  in  scire  facias  by  an  administrator,  tested  1 2  Feb.,  the 
defendant,  upon  oyer  of  the  administration,  which  is  dated  26th  March  af- 
terwards, may  plead  in  abatement,  that  the  action  was  sued  before  a  cause 
of  action.  2  Lev.  197.  — So  in  an  assumpsit  upon  a  promise  to  pay  within 
7  years,  brought  before  the  7  years  expired.  Bend.  pi.  93.— In  debt  before 
the  day  of  payment  incurred.  Hob.  199— In  debt  by  an  administrator,  2d 
April,  16  Jac,  and  the  administration  [*]is  granted  11th  May  afterwards 
Hob.  245.— In  a  quare  impedit  upon  a  writ  tested  9th  May,  and  alWcs  the 
presentation  and  refusal  29th  May  afterwards.  Hob.  198.— In  debt  upon 
an  obligation  before  the  day  of  payment  by  the  condition.  Ast.  Ent.  7.— 
So  in  debt  against  an  administrator,  it  may  be  pleaded  in  abatement  that  the 

writ  was  tested  before  administration  granted.     R.   Lut.  8 So  in  debt 

against  an  executor,  that  the  testator  was  alive  at  the  time  of  the  writ  pur- 

Siiti4'   -T111  d£btaSailf  an  heir,  that  his  ancestor  was 
alive  the  day  of  the  original  purchased.     Lut.  1 5. 

(G  7.)  For  insufficiency  in  it.  —  Default  oflegal  form. 

1.   When  allowable  r 

So  that  the  count  does  not  pureue  the  legal  form,  as  in  a  formedon,  <fcc 
that  no  esplees  are  alleged.     Bro.  Count.  7  -L  Tr>  rlr^uui*      iu *  -I  - 

2.  Judgment  on  the  pica* 
Vide  supra  (G  1.),  sub  fine. 
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(G  8.)  For  variance  between  the  count  and  the  writ  Vide  in 
Pleader  (C  14, 15.)  Vide  Variance  between  the  writ  and  rec- 
ord, &c,  post.  (H  7,  &c)     Vide  in  Pleader. 

1 .    Whether  allowable* 

So,  [speaking  of  times  past,]  it  may  be  pleaded  in  abatement,  that  there 

is  a  variance  between  the  count  and  the  writ.     Reg.  pi.  277,  278. Or  a 

variance  between  the  count  and  the  plaint.  Reg.  pi.  282.  [Since,  howev- 
er, oyer  of  the  writ  or  plaint  will  no  longer  be  granted,  5  Taunt.  653.  n.  • 
3  B.&  P.  395.,  such  variances  cannot  be  objected  to  by  plea*.  7  East,  383. : 
3  Smith,  363.] 

2.  What  variance  is  or  is  not  material  ;  and  first ,  variance  in  the  names  of 

parties* 

The  writ  shall  abate,  if  the  plaintiff  or  defendant  be  named  by  one  name 
in  the  count  and  by  another  in  the  writ.  Ast.  Ent.  4.;  Reg.  pl.;277.— 
If  the  count  be  of  a  trespass  by  the  master,  brethren,  and  others,  and  the 
writ  by  the  brethren  and  others,,  omitting  the  master.  1  Edw.  3.  24.  [23.]; 
Th.D*.  1.9.  c.  5.  s.    11. 

3.   What  variance  is  or  is  not  material  in  the  number  of  parties \ 

[Vide  in  Pleader.] 

4,  Wlvat  variance  is  or  is  not  material-— from  the  writ  being  joint,  the  declaj. 

ation  several% 

•      •  • 

[Vide  in  Pleader.] 

.  5.  What  variance  is  or  is  «o|  material — in    the  form  of  action.     Vide  in 

pleader. 

1  Upon  a  writ  in  detinue,  a  count  in  trover  is  not  good.  Th.  D.  1.  9.  c.  5. 
s.  30. — But  upon  a  writ  of  debt,  a  count  in  detinue  or  annuity  is  good.  Id. 
s.  19.  29. 

6<  What  variance  is  or  is  not  material — in  the    title,  right,    or  character 

charging  or  charged. 

The  writ  shall  abate,  if  by  parceners  it  be,  that  the  ancestor  was  grand- 
father [*]  to  the  one  and  cousin  to  the  other,  and  the  count  that  he  was  " 
grandfather  to  the  one  and  great  grandfather  to  the  other.  Th.  D.  I.  9. 
c.  5.  s.  17. — So  if  the  writ  be  by  husband  and  wife  injure  uxoris,  and  the 
count  omit  that.  Vide  Ast.  Ent.  4 — If  the  writ  be  by  an  administrator 
generally,  and  the  count  by  an  administrator  durante  minori  state.  Lut. 
343. — If  the  plaint  be  in  his  own  right,  and  the  declaration  as  administrator. 
R.  Skin.  386.  [Transposed  from  (H  10.)] —  \  So,  if  the  defendants  are 
sued  by  their  proper  names  only,  and  in  the  declaration,  the  deed  on  which 
the  action  is  founded,  is  averred  to  have  been  made  by  them,  as  trustees. 
Duvall  v.  Craig,  2  Cranch,  45.  Vide  Gratz  v.  Phillips,  1  Binn.  588.  Jen- 
nings r.  Cox,  Ibid,  in  nota.  }  In  waste,  if  the  writ  be  by  the  plaintiff  ex  as- 
signatione  A.,  and  the  declaration  be  of  a  feoffment  by  A.,  saving  the  term, 
to  the  defendant.  46  Edw.  3.  25.  b. ;  Th.  D.  1.  9.  c.  5.  s.  9. — In  forme- 
don  where  the  writ  was,  quae  post  mortem  B.  to  the  demandant,  as  heir  to 
B.,  decendere  debet ;  and  the.  count  quae  post  mortem  B.  to  H.  ut  filio  et 
hiredi,  and  from  H.  to  the  demandant,  &c,  held  immaterial.  Th.  D.  1. 
9.  c.  5!  s.  16. — So  would  it  be  where  a  quare  impedit  was  quae  ad  nortram  * 
roectat  donationcm  generally,  and  the  count  qua*  spectat  ratione  preroga- 
tive R.  Sal.  559. — So  where  the  variance  proceeds  from  the  form  in  the 
iccisteras  in  a  formedon,  if  the  writ  supposes  that  the  donor  was  cousin 
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and  the  count  that  he  was  great  great  grandfather  to  the  demandant ;  for 
after  great  grandfather  there  is  no  other  form  than  cousin,  Th.  D»  1.  9*  c«  5. 

7.   What  variance  is  or  is  not  material — in  the  cause  of  action. 

The  variance  is  material  where  the  writ  is  for  waste  in  the  land,  and  the 
eount  for  waste  in  cutting  down  trees-  Dal.  72. — If  the  writ  he  for  a  mai- 
hem,  and  the  count  for  a  battery.  Th.  D.  1,  9.  c.  5.  s.  44.  If  the  writ  he 
de  bonis  et  catallis,  and  the  count  of  a  chest  with  charters,  for  they  are  not 
chattels.  22  Edw.  4.  12. ;  Th.  D.  1.  9.  c.  5.  s.  47. — If  a  writ  in  replevin 
be  de  averiis,  and  the  count  de  equo.  Cro.  Eliz.  330. — So  if  the  count 
shews  that  there  was  no  cause  of  action. — The  variance  is  immaterial  where 
at  is  by  way  of  explanation  ;  as  if  the  writ  mentions  K.  without  an  addition, 
and  the  count  mentions  K.  magna.  44  Edw.  3.  1.  b. ;  Th.  D.  1.  9.  c.  5.  s. 
7.— So  where  the  variance  is  in  words  not  sense ;  as  if  the  writ  be  of  two 
carnes  of  land,  value  10/.  per  ann.  and  the  count  be  of  10/.  of  land.  Bract* 
431.— So  in  an  account,  if  the  writ  be  against  bim  as  receptor  denary  and 
the  count  say  that  be  received  1001.  florins.     6  Edw.  3.  281. ;  Th.  D.  1.  9. 

C.  5.  s.  1 4.  So  if  the  writ  be  bona  et  catalla  ad  valentiam,  &c.  and  the 
count  of  live  chattels,  pretii.  10  H.  6.  23.  [22]  ;  Th.  D.  1.  9.  c.  5.  s.  37. 
—So  if  the  writ  be,  that  the  defendant  committed  divers  extortions  and  op- 
pressions ;  the  count,  extortions  and  grievances.     31  Edw.  3.  335. ;  Th. 

D.  1.  9.  c.  7.  s.  4»— iSo  if  the  variance  be  by  particularizing  in  the  count 
that  which  is  general  in  the  writ ;  as  if  the  writ  be  in  an  account  against  one 
as  bailiff  of  his  manor,  and  the  count  demands  an  account  of  six  beasts  only* 
Th.  D.  1.  9.  c.  5.  8.  10.— So  where  in  prohibition  the  writ  was,  that  the 
suit  in  the  spiritual  court  was,  de  advocatione  ecclesiae,  and  the  count,  that 
it  was  for  the  tithes,  obventions,  and  mortuaries  of  the  church.  4  Edw.  3. 
141. ;  Th.  D.  1.  9.  c.  6.  s.  12. — So  in  detinue  if  the  writ  should  be  of  a 
charter,  the  count  of  a  confirmation  with  warranty.     Th.  D.  1.  9.  c.  5.  s,  21 . 

8.   What  variance  is  or  is  not  material — in  the  quantity  demanded. 

The  variance  is  material,  if  the  writ  be  for  a  trespass  in  taking  two  horses, 
and  the  count  of  two  cows.  6  Edw.  3.  249t ;  Th.  D.  1.  9.  c.  5.  [*]s,  1 3. — ' 
So  if  the  writ  be  for  an  assault  in  homines  et  servientes  suos,  and  the  count 
is  only  upon  one  man.  R.  Bendl.  pi.  217. — So  if  the  writ  be  de  bonis  et 
catallis,  and  the  count  of  a  register  only.  7  Edw.  4.  30.  [31.]  ;  Th.  D.  1. 
9.  c.  5.8.  45. — Soif  the  writ  be  quare  clausum  fregit,  and  the  declaration 
quare  clausal  fregit,  Cro.  Eliz.  185. — So  if  the  count  demands  more  than 
the  writ ;  ai  in  account,  to  account  from  Michaelmas,  3  Edw.  3.,  to  Mich- 
aelmas 5  Edw.  3.  when  the  writ  was  purchased  fifteen  days  before  Michael- 
mas 5.  Th.  D.  1.  9.  c.  5.  s.  2. — So  in  an  annuity,  if  the  count  demands  more 
than  was  due  at  the  time  of  the  writ  purchased.  5  Edw.  3.  185. ;  11  H. 
6.  68. ;  Th.  D.  1.  9.  c.  5.  s.  4. — So  if  the  count  be  of  waste  in  three  vills; 
and  the  writ  of  wdste  in  two  only.  R.  Mo,  862.  ;  R.  Hob.  18. ;  38.  8e- 
cus  if  the  count  demands  less  than  the  writ.  Mo.  862.— The  variance  is 
immaterial  if  the  writ  be  for  an  amerciament,  and  the  count  (particulariz- 
ing) te  for  several  amerciaments  for  not  coming  to  the  leet.  •  2  H.  4.  15. 
i~T°  JL™^1?*  ^  quod  &lsa  fecta  fcbricavit,  and  the  count  only  of  one 

c!*  i!  olo  a  l\9YC#  i#  8#,36-  Secus  if  fte  writ  H-'Hivena  falsa  facta, 
fcemb.  35  H.  6.  37.  b.— So  if  the  writ  be  bona  et  catalta  and  the  count  de 
tnbus  talhis  of  10/.  each.  21  H.  6.  32.  [29.  30' ];  Th.  D.  1.  9,  c.  5.  s.  38. 
— Oi Recount  be  of  three  hogshead*  of  wine,  or  ten  quarter*  of  corn,  &c. 
-J  n.  jj.  I*  y,  c#  /•  s.  5, 
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9.  What  variance  is  or  is  not  material — in  the  place. 

The  variance  is  material  if  the  writ  be  for  a  trespass  committed  at  West- 
minster, and  the  count  for  a  trespass  in  the  king's  palace.  2  H.  6.  7.  b.  ; 
Th.  D.  1.  9.  c.  5.  s.  33, — So  for  a  menace  for  which  he  did  not  dare  to  go 
from  D.  to  A.  and  the  count  for  a  menace,  for  which  be  did  not  dare  to  go 
ioB.     Th.  D.  1.  9.  c.  5.S.41. 

10.   What  variance  is  or  is  not  material— in  the  conclusion  of  the  count. 

The  variance  is  material  where  the  writ  is  for  a  trespass  contra  pacem  nu- 
per  regis,  and  the  count  for  a  trespass  contra  pacem  regis  nunc,  8  H,  4. 
21.  b. ;  2  Edw.  4.  24.  ;  Th.  D.  1.  9.  c.  5.  s.  34. 

11.   What  variance  is  or  is  not  material — in  a  new  assignment. 

So  if  a  new  assignment  makes  a  material  variance  from  the  writ,  the  writ 
shall  abate  ;  for  the  new  assignment  is  part  of  the  declaration.     1  And.  31. 

\  \G  9.)  For  variance  between  the  count  and  the  evidence. 

As  to  this,  Vide  Douglass  v.  Beam,  2  Binn.  76.  Pike  v.  Evans,  15  Johns. 
Rep.  210.  Robertson  v.  Lynch,  18  Johns.  Rep.  451.  Bissel  v.  Drake,  19 
Johns.  Rep.  66. 

What  variances,  between  the  declaration  and  evidence  are  immaterial.  Mc 
Kinlj  v.  Rob,  20  Johns.  Rep.  351.  Livingston  v.  Swanwick,  2  Dall.  300. 
Vide  Morgan  v.  Morgan,  2  Bibb,  388.  } 

(H)  PLEA  TO  THE  WRIT. 

(H  1.)  For  an  apparent  fault  in  it, — and  first,  rasure  or  interlinea- 
tion. 

1.  Of  preliminary  oyer. 

No  plea  to  the  writ  can  be  before  oyer.     Th.  D.  1.  10.  c.  2.  s.  1. 

2.  Whether  allowable* 

But  after  oyer  the  defendant  may  plead  in  abatement,  that  the  writ  is  in- 
sufficient, if  any  defect  appears  in  the  words,  form,  or  substance  of  it.  Th. 
D.  I.  10.  c.  2. — As  if  there  was  a  suspicious  rasure,  or  [*]an  interlineation 
seems  to  be  made  without  lawful  authority,  in. a  material  place,  which  al- 
ters a  matter  of  fact.  Vide  Bract.  188.  ;  413.  ;  Britt.  c.  48.  ;  Th.  D.  1, 
10.  c.  3.  s.  2. — As  in  a  scire  facias  where  the  name  of  baptism  was  rased. 
45  Edw.  3.  18.  b. ;  Th.  D.  1.  10.  c.  3.  s.  5. 

3.   Whether  requisite. 

But  by  st.  8  H.  6.  c.  12.  no  judgment  shall  be  reversed  for  any  suspicious 
rasure,  interlineation,  &c. 

(H  2.)  For  an  apparent  fault  in  it, — false  Latiat 

1.    When  false  Latin  abated  a  proceeding  at  common  law. 

So  the  writ  shall  abate  for  false  Latin  ;  as  if  the  singular  number  be  put 
for  the  plural,  or  e  contra  ;  as  debet  or  solet,  for  debent  et  solent.     Th.  D. 

#  Pleas  to  the  writ  are  no  longer  allowable  ;  aince  oyer  of  the  writ  will  not  be  granted, 
5  Taunt.  653.  n. 

t  By  it  4  Geo.  2.  c.  26*.  all  writs,  process,  pleadings,  rules,  indictments,  records,  and  all 
proceedings  in  any  courts  of  justice  within  England,  shall  be  in  the  English  tongue.  And 
by  si.  6  Geo.  2.  c.  14.  numbers  majr  be  expressed  in  pleadings,  fee. ;  by  figures  and  such 
abbreviations  used  as  are  used  in  the  English  language.  The  rules,  however,  in  the  text 
will  rtfll  regulate  the  language' of  writs,  Ice. 
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1. 10.  c.  4.  s.  1.  Cont.  since  the  statute  8  H.  6.  c.  12.  R.  2  Saund.  39*. ; 
[Latch.  178.]  Sit.  forsint.  10  Edw.  3.  482.  ;  Th.  D.  1.  10.  c.  4.  s.  5. — 
Ei  for  Eis.  17  Edw.  3.  17. — So  assumpserunt  for  assumpsit.  Th.  D.  1* 
10.  c.  4.  s.  1. — Or  if  the  nominative  or  other  case  be  put  instead  of  an- 
other case  ;  as  uxori  for  uxor.  3  Edw.  3.  86.  ;  Th.  D.  1.  10.  c.  4.  s.  3. — 
Scire  facias  ob  quibusdam  error9  for  ob  quosdam.  26  Ass.  pi.  59. ;  Th.  D. 
1.  10.  c.  4.  s.  9. — Haec  or  hos  breve,  for  hoc  breve.  Th.  D.  1.  10.  c.  4.  s. 
18.,  21.  ;  9  H.  7.  16.  b.  Post  mortem  praedicti  A.  et.  B.  for  predictorum. 
Reg.  pi.  292. — Senioris  for  senior.  44  Edw.  3.  18  b.  ;  Th.  D.  1.  10.  c. 
4.  s.  19. — Johanni  for  Johannem.  2H.  4.8. — Qaos  for  quas.  Ast.  Ent. 
5. — Or  if  no  latin  word,  or  a  false  word  be  inserted  ;  as  ex  instmatione  for 
ex  insinuatione,  in  a  scire  facias.  23  Edw.  3.  22.;  Th.  D.  1.  10.  c.  4.  s. 
7. — Mumdare  for  mundarc.  2  H.  4.  8. ;  Th.  D.  1.  10.  c.  4.  s.  16. — Tertio 
die  Agusti,  for  Augusti.  Th.  D.  1.  10.  c.  4.  s.  13.  ;  10  Edw.  3.  533. — Bal- 
lium  or  Dns,  &c.  without  a  dash,  for  ballivum  or  Dominus.  4  H.  6.  16. 
b. ;  Th.  D.   1.  10.   c.  4.  s.  18. — Imaginavit  for  imaginatus  est.  11  H.  6.  3. ; 

[2.]   17. ;  [14.]  ;  Th.  D.  1.  10.  c.  4.  s.  20 Averior'  for  averior\     Sal. 

701. —  So  by  the  common  law,  any  false  or  incongruous  Latin  abates  art 
original  writ.  10  Co.  133.  a. — Though  the  suit  be  by  the  king  ;  as  in  a 
quarc  impedit  by  the  king,  praecipite  fox  praecipe.  29  Edw.  3.  57.  [44]; 
Th.  D.  1.  10.  c.  4.  s.  11." 

2.   IVhen  false  Ixxtin  did  not   abate  a  proceeding  at  common  law. 

But  if  a  scire  facias  to  execute  a  fine  pursue  the  fine,  though  there  be 
false  Latin  it  shall  not  abate.  Th.  D.  1.  10.  c.  4.  s.  4.  8. — So  in  a  pone  or 
rccordare,  false  Latin  does  not  prejudice  ;  for  they  are  sued  only  to  remove 
the  record.  3  H.  6.  3.  26. — Nor  in  prohibition.  40  Ass.  pi.  26.  ;  28 
Edw.  3.  97.  ;  Th.  D.  1.  10.  c.  4.  s.  10. — Nor  in  a  sheriff's  return.  2  H.  4. 
14.  [8.];  Th.  D.  1.  10.  c.  4.  s.  16. — So  false  Latin  does  not  vitiate  any  ju- 
dicial writ.  10  Rep.  133.  a.  [Latch,  178.] — Nor  any  pleading,  count,  or 
judgment.  Ibid.  ;  1  Sal.  328. — [*] Nor  a  verdict.  R/l  Sal.  328. ;  [Latch. 
178.]  —  Nor  any  grant,  or  deed,  where  the  intention  of  the  parties  appears. 
10  Co.  133.  a.  Vide  in  obligation  (B.  3.) — So  if  it  appears  by  the  same 
writ  to  be  only  a  mistake,  it  does  not  vitiate  as  if  in  a  writ  directed  to  the 
sheriffs  of  London,  there  are  sometimes  habeas,  sometimes  habeatis,  it  is  not 
error.  R.  2  Cro.  576. — So  if  the  Latin  is  capable  of  a  good  construc- 
tion it  will  not  prejudice ;  as  in  a  praecipe  quod  reddat  terrem  in  villa  dc 
P.  W.  and  C.  it  is  good,  though  it  does  not  say  villis  ;  for  villa  shall  be  re- 
ferred to  the  vill  of  P.  only.  30  Edw.  3.  3.  [2.];  Th.  D.  1.  10.  c.  4.  s. 
12.  —  So  in  a  praecipe  quod  reddat,  30s.  de  reddit'  quas  clamat ;  for 
quas  shall  be  referred  to  30  solidat,  not  to  the  rent.  Th.  D.  1.  10.  c.  4.  s. 
J.  —  So  if  the  declaration  shew,  that  a  writ  issued  out  of  Chancery,  reci- 
tando,  &c,  per  quod  praeccpit,  without  saying  who ;  for  the  king  was  mention- 
ed before,  and  it  shall  be  intended  that  he  commanded  it.  Pas.  2  Ann* 
[Com.  Rep.  133.] 

3.  Consequences  of  false  Latin* 

By  the  equity  of  st.  8  H  6.  c.   12.  no  judgment  shall  be  reversed  for  false 
Latin.     R.  2  Saund.  39.     [Vide  1 1  Mod.  237.] 

(H  3.)  For  an  apparent  fault  in  it — omission  of  words. 

1  •   What  omissions  are  material* 

So  if  a  necessary  word  or  thing  be  omitted  in  a  writ,  £2  Ld.  Rd.  903. ;1 
as  in  a  writ  against  husband  and  wife,  if  the  name  of  &e  wife  be  omitlea 
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in  the  summons.  Th.  D.  1.  10*  c.  6.  s.  1. ;  Reg.  pi.  291. — So  if  the  name 
ot  one  of  the  tenants  he  omitted  in  this  clause  "  unde  queritur."  Th.  D. 
LlO.c.6.8.  3. — So  if  in  a  writ  of  appeal,  "  habeas,"  he  left  out.  13  Ass. 
pi.  10. — If4*  et"  he  omitted  between  the  names  of  two  vills.  39  Edw.  3, 
25  [20]  ;  Th.  D.  1.  13.  c.  6.  s.  7. — In  a  scire  facias,  if  "  ibi"  in  the  clause 
u  et  habeas  ibi  summ"  be  omitted.  Th.  D.  1.  10.  c.  6.  s.  10. — So  if  "nisi" 
be  omitted  in  the  clause  "  et  nisi  feceris."  Id.  s.  11. — If  u  tunc"  be  omit- 
ted in  the  clause  "  quod  tunc  sit  ibi  auditurV  Id.  s.  16. — If  "  ipsius  que- 
renti*"  be  omitted  in  "  ingressus  terras  ipsius  querentis."  37  H.  C.  35.  \ 
[31];  Th.  D.  1.  10.  c.  6.  s.  19.— If  "unjustc"  be  omitted  in  "  a  quare 
impedit."  Reg.  pi.  276. ;  Ast.  Ent.  6. — If  u  per"  be  omitted,  Reg.  pi. 
291. — If  in  dower  u  quae  fuit  uxor"  be  omitted.  R.  2  Cro.  217. — If  in  a 
cui  in  vita  "quae  clamat  esse  jus  et  haereditatem  suam"  be  omitted.  Ast. 
Ent.  6.;  Vide  Th.  D.  1.  10.  c.  6.  s.  14. — [Or  if  in  a  pluries  homine  re- 
plegnuido,  the  words  "  ad  ips'  damnum,"  &c.  are  omitted  ;  Sccus  if  in  the 
hrst  or  alias  writ.  Ld.  Rd.  903.] 

2.   What  omissions  are  immaterial. 

But  if  the  word  or  clause  omitted  be  not  material,  the  omission  docs  not 
prejudice  ;  as  in  a  qua  re  impedit  by  the  queen,  if  the  words  "  unde  queri- 
tur" be  omitted,  18  Edw.  3.  2. ;  Th.  D.  1.  10.  c.  6.  s.  5. — So  in  a  quare 
impedit  against  a  bishop  electum  et  confirmatum,  if  "  et"  be  left  out.  18 
Edw.  3.  29.  ;  Th.  D.  1.  10.  c.  6..  s.  7. — Or  in  a  scire  facias  by  the  king,  if 
the  clause  "  et  quia  volumus  quae  in  curia,  <fcc."  be  omitted.  18  Edw.  3. 
12.  b.  ;  24  Edw.  3.  30.  ;  Th.  D.  1.  10.  c.  6.  s.  6.  9.— Or  in  ejectment,  the 
ckuse  "  et  bona  et  catala  quae  ad  valent'."  Plow.  199.  ;  228. ;  Th.  D.  1. 
10.  c.  6.  s.  17. — So  in  a  formedon,  [*]if  in  the  descent  to  the  detnaudant, 
"  ut  consanguineo  et  haercdi"  be  omitted,  when  the  demandant  shews  him- 
self to  be  cousin  and  heir.  R.  Hob.  51. — So  in  waste  in  domibus  et  haired  it' 
if"exilium"  be  omitted.  2  H.  6.  11.  b. ;  vide  Hob.  52. — In  trespass  de 
arcriis  carucac  capt',  if"  et  interim  deliberari  facias,"  &c.  be  omitted.  Th. 
D.  I.  10.  c.  6.  s.  24. — Or  if  the  omission  be  supplied  by  words  tantamount; 
as  in  a  formedon  in  remainder,  if  the  demandant  say,  qua?  post  mortem,  &c. 
to  the  demandant  ut  filio  et  haercdi  V.  remanere  debet  without  saying  post 
mortem  F. ;  for  when  the  demandant  is  called  his  heir,  that  imports  him  to 
be  dead.  Hob.  51. ;  Th.  D.  1.  10.  c.  6.  s.  2.  20. — Or  if  the  omission  be 
pursuant  to  the  usual  form,  though  it  be  of  a  material  word  ;  as  if  in  waste 
the  plaintiff  in  his  writ  shews  a  feoffment  to  A.  to  the  use  of  himself  and  his 
heirs,  omitting  that  the  feoffment  was  to  A.  and  his  heirs,  as  it  ought  to  be. 
R.  Hob.  84. 

(H  4.)  For  an  apparent  fault  in  it — Material  Addition.     Vide  in 

Pleader  (C  2U.)  (E  12.)  as  to  surplusage. 

1.   What  additions  arc  material. 

So  if  a  material  word  or  clause  be  added  ;  as  in  a  writ  quod  reddat  mes~ 
suagium  et  aeram  terra,  and  it  is  afterwards  said,  quod  pra^dict'  messuag' 
terr'et  prata  remaneat,  &c.  44  Edw.  3.  14  ;  Th.  D.  1.  10.  c.  7.  s.  10.— If 
7°  die  Aug.  be  added  to  the  teste.  24  Edw.  3.  33. ;  Th.  D.  I.  10.  c.  7. 
*•  4. — If  in  an  action  by  an  executor  "  in  retardatione  execution',"  be  insert- 
ed, when  the  goods  never  were  in  his  possession.  25  Edw.  3.  83.  ;  Th.  D. 
1-  10.  c.  7.  s.  6. — In  debt,  quod  reddat  /.  20.  quas  ei  debet  et  unjuste  detin- 
et,  if  these  words  be  added — et  quas  ad  talem  diem  solvisse  debuisset ;  they 
arc  bad,  for  that  exceeds  the  form.     3  H.  6.  2.  \    Th.  D.  1.  10.  c.  7.  s.  13. 
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—If  the  writ  has  more  in  the  name  of  the  plaintiff,  than  was  in  the  specialty t 
the  writ  shall  abate.  Th.  D.  I.  10.  c.  7.  s.  14. ;  3  H.  6.  23  h. — If  a  scire 
facias  against  a  terretenant  be,  quare  de  terris  u  et  catallis  ;"  30  Edw.  3.  30. 
[23  b. ;  Th*  D.  1.  10.  c.  7.  9.  17. — If  an  heir  on  the  part  of  his  mother  make 
himself  heir  to  his  father  and  mother.  41  Edw.  3.  24  b. ;  Th.  D-  L  10*  c. 
7.  s.  18. 

2.   Wliat  additions  are  immaterial* 

The  addition  is  immaterial,  where  itself  is  immaterial  and  surplusage  ;  as 
in  a  formcdon,  if  the  demandant  sets  forth  his  descent  more  at  large  than  is 
necessary.  5  Edw.  3.  217. ;  Th.  D.  1.  10.  c.  7.  s.  1. — So  if  the  death  of 
any  be  supposed,  when  it  was  not  necessary.  Th.  D.  1.  10.  c.  7.  s.  3.  9~ 
19. — So  if  any  words  are  twice  inserted,  when  once  would  have  sufficed. 
17  Edw.  3.  13. ;  Th.  D.  1.  10.  c.  7.  s.  2. — If  an  assize  be  of  a  freehold  in 
•  "  villa"  de  Westm' ;  for  "  villa"  shall  be  rejected.  24  Ass.  pi.  2. ;  Th* 
D.  1.  10.  c.  7.  s.  8.— So  in  case  for  not  paying  toll,  quare  tholonium  "  as* 
portavit,"  et  solvere  recusavit ;  "  asportavit"  shall  be  rejected  ;  for  the 
other  word*  are  sufficient.  7  H.  4.  44. ;  Th.  D.  1.  10.  c.  7.  s.  11* — So  if 
an  addition  or  alius  dictus  be  added  to  the  name  of  the  tenant  in  a  real  ac- 
tion. Th.  D.  1.  10.  c.  7.  s.  16. — So  likewise  where  the  writ  has  more  in 
the  name  of  the  defendant  than  was  in  the  specialty  whereon,  &c.  Th.  D. 
I.  10.  c.  7.  8. 14. ;  3  H.  6.  23  b. — In  maintenance,  if  the  writ  says — manu 
tenuit  "  et  adhuc  manu  tenet ;"  the  words  "  et  adhuc  manu  tenet,"  shall 
be  rejected.  [*TTh.  D.  1.  10..  c.  11.  s.  24. — In  an  audita  querela,  where 
it  was  recited,  that  upon  a  judgment  the  defendant  who  is  now  plaintiff*, 
captus  fuit  virtute  brevis  nostri  "judicialis"  de  capias  ad  satisfaciendum, 
where  the  word  "  judicialis"  is  not  in  the  register ;  for  it  is  surplusage.  R. 
1  Leo.  73. 

(H  5.)  For  an  apparent  fault  in  it  —  Want  of  certainty. 

1 .    What  generality  in  a  writ  vitiates* 

So  if  the  writ  has  not  sufficient  certainty ;  as-  if  a  scire  facias  after  a  recov- 
ery in  a  quare  impedit,  recite  the  recovery  before  justices,  &c. ;  but  does 
not  say  before  what  justices,  or  in  what  place.  18  Edw.  3.  12  b. ;  Th.  D. 
1.  10.  c.  8.  s.  1.  —  If  a  trespass  be  alleged  simul  cum  aliis  malefactoribus, 
without  saying  whom.  8  H.  5.  5. ;  Th.  D.  1.  10.  c.  8.  s.  7.  —  If  an  action 
upon  the  case  be  for  levying  money  of  certain  lands,  without  saying  what 
lands.  11  H.  4.  64  b. ;  Th.  D.  1.  10.  c.  8.  s.  6.  —  If  a  cui  in  vita  do  not 
shew  of  what  gift.  Th.  D.  1.  10.  c.  8.  s.  20.  —  If  a  quare  impedit  of  a  pre- 
bend do  not  shew  of  what  saint  the  church  is.  Th.  D.  1.  10.  c.  8.  s.  21. 
—  If  in  case  it  be  alleged,  quad  cum  colloquium  habitum  fuit  de  assurando 
castrum,  &c.     R.  4  Leo.  55. 

2.   What  generality  in  a  writ  does  not  vitiate. 

But  generality  in  a  writ  does  not  hurt ;  for  it  shall  be  explained  in  the 
count :  as  a  writ  of  champerty  for  maintaining  a  plea,  &c.  is  sufficient,  with- 
out saying,  whether  the  defendant  maintained  the  demandant  or  tenant ; 
for  it  shall  be  said  in  the  count.  21  Edw.  3.  10b.;  Th.  D.  1.  10.  c.  8.  s.  2. 
— So  a  writ  of  disceit  for  purchasing  a  false  protection  is  sufficient,  without 
shewing  in  what  action  it  was.  20  H.  G.  1SU  ;  [18] ;  Th.  D.  1.  10.  c.  8.  s. 
9. — So  a  writ  of  trespass  for  divers  extortions.  Th.  D.  1.  10*  c.  8*s.  10. 
— So  a  formedon  as  cousin  and  heir,  without  saying,  in  what  manner  cousin. 
Th.  D.  1.  10.  c.  8.  s.  1 1,  17. — So  a  writ  of  forcible  entry  into  divers  land?. 
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or  in  lite  rum  tenementum,  without  saying  what.  Vide  38  H.  6.  1. ;  37  H. 
8.  35.  ;  [31]  ;  Th.  D.  I.  10.  c.  8.  s.  14,  15.— So  a  writ  of  partition  between 
tenants  in  common  or  joint  tenants.  R.  Cro.  Eliz*  743. 5  759. — So  it  is 
sufficient,  if  the  writ  be  as  certain  and  particular  as  the  record  or  specialty* 
upon  which  it  is  founded ;  as  in  covenant  for  not  conveying  all  his  lands  in 
A.  where  the  deed  obliged  him  to  convey  all  his  lands  there.  47  Edw.  3. 
3. ;  Th.  D.  1.  10.  c.  8.  s.  4.— In  a  conspiracy  of  indicting  for  ravishing  A., 
her  goods  and  chattels,  without  saying  what ;  where  the  indictment  was  so. 
47  Rhr.  3.  17.;  Th.  D.  I.  10.  c.  8.  s.  5. 

3.  Wnal  degree  of  certainty,  where  certainty  is  requisite,  suffices*      Vide 

supra,  2. 

So  a  convenient  certainty  is  sufficient,  though  it  be  not  a  precise  certain- 
ty to  every  intent :  as  a  scire  facias  after  judgment  is  sufficient,  though  it 
does  not  shew,  in  what  action  the  recovery  was,  nor  whether  by  default  or 
verdict.  Th.  D.  1.  10.  c.  8.  s.  8. — So  a  scire  facias  against  an  heir  or  ter- 
retenant,  without  shewing  what  lands  he  had,  or  where  they  lie.  30  H.  6. 
5. ;  Th.  D.  1.  10.  c.  8.  s.  12. — So  a  scire  facias  upon  a  recovery  in  annuity, 
without  showing  for  how  much  time  the  annuity  was  in  arrear.  27  H.  6.  2. ; 
Th.  D.  I.  10.  c.  8.  s.  16. — [*]So  a  writ  of  right  by  praecipe  in  capite,  if 
it  be  quae  tenet  de  nobis  ;  without  showing  by  what  services.  Th.  D.  1.  10. 
c.  8.  s.  18. ;  39  Edw.  3.  26.  [20] — So  in  an  action  upon  the  case,  which 
shows  a  retainer  pro  quadam  summa,  without  saying  what  in  certain.  1 1  H. 
6.69. ;  Th.  D.  I.  10.  c.  8.  s.  25. — Or  a  warranty  of  certain  saccos,  without 
wing  how  many.     13  H.  4.  1. ;  Th.  D.  I.  10.  c.  8.  s.  26. 

(H  6.)  For  an  apparent  fault  in  it.— Repugnancy. 

1.   What  repugnancy  in  a  writ  vitiates. 

So  if  any  repugnancy  appear  in  the  writ  [2  And.  96 ;]  as  in  waste  the  writ 
was  in  Latin  by  A.  the  son  of  B.,  and  afterwards  supposed  a  lease  by  D., 
the  father  of  A.  9  Edw.  3.  482.  [442.];  Th.  D.  1.  10.  c.  11.  s.  2— -In  a 
cui  in  vita  for  land  which  the  demandant  claims  for  life,  ugon  a  gift  made  to 
her  first  husband,  and  to  her  in  special  tail.  18  Edw.  3.  27. ;  Th.  D.  1.  10. 
c.  11.  s.  3. — If  the  writ  makes  the  demandant  heir  to  his  father  one  time, 
and  afterwards  heir  to  his  father  and  mother.  29  Edw.  3.  47.  [36.]  ;  Th.  D. 
1.  10.  c.  ll.s.  6. — If  in  case  the  writ  say,  quod  cum  habeat  cheminum  ra- 
tione  tenure,  &c.  defendens  levavit  murum  per  quern  murum  cheminum  ha- 
bere non  potest.  33  H.  6.  26. ;  Th.  D.  1.  10.  c.  It.  s.  26. — A  writ  of  cov- 
enant is  praecipe  A.  fidejussori  B.  quod  teneat Convent'  inter  querentem  et 
£.,  and  therefore  repugnant.  33  Edw.  3.  12. ;  Th.  D.  1.  10.  c.  1 1.  s.  28.— 
Trespass  quare  equum  "  suum"  [instead  of"  ejus"]  cepit  et  interfecit,  &c, 
abated  for  the  repugnancy ;  for  it  is  not  contra  pacem  if  the  defendant  kills 
his  own  horse.     27  Ass.  pi.  64. ;  Th.  D.  1.  10.  c.  11.  s.  30. 

2.  What  repugnancy  in  a  writ  does  not  vitiate. 

But  if  the  repugnancy  be  only  in  words  not  in  sense,  it  is  not  material ; 
as  where  in  waste  it  is  said,  that  the  defendant  holds  for  life  by  the  assign- 
ment of  A.,  of  whom  the  defendant  holds  by  the  curtesy ;  for  it  is  all  one 
in  effect,  though  the  defendant  is  supposed  tenant  for  life,  and  by  the  curtesy. 
Th.  D.  1.  10.  c.  IK  s.  7.— An  action  upon  the  statute  for  a  distress  in  the 
highway,  concluded  contra  legem  et  consuetadinem  Anglise ;  yet  good,  for 
by  the  statute  it  is  made  the  law  and  custom  of  the  realm.  Th.  D.  1.  10. 
c.  11.  s.  8. — rSo  waste  by  husband  and  wife  upon  a  lease  by  them,  ad  ex- 
haeredationem  uxoris,  is  good.  Th.  D.  1.  10.  c.  11.  »•  9. — So  an  assize  of 
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the  office  of  porter  to  the  archbishop  of  Canterbury  is  good ;  though  shewn 
that  there  was  no  archbishop  then  alive.  Th.  D.  1.  10.  c.  11.  s.  16. — A 
formedon  of  the  gift  of  A.  of  B.  et  quae  post  mortem  predict!  A.  B.  good. 
39  Edw.  3.  35.  [27.] ;  Th.  D.  1.  10.  c.  1 1.  s.  21. 

(IT  7.)  For  an  apparent  fault  in  it  —  Variance  between  the  writ 
add  record.     Vide  supra.  (G  8.)   <{  (G  9.)  } 

1.  What  variance  from  the  record  vitiates. 

So  if  the  writ  has  a  variance  between  that  and  the  record,  or  specialty, 
&c.  upon  which  it  is  founded  ;  as  in  an  attaint  upon  a  verdict  in  an  assize 
by  J.  S.,  when  the  record  of  die  assize  is  J.  of  S.  26  Ass.  pi.  31. ;  so  3  Ass. 
pi.  17. ;  vide  Th.  D.  1.  9.  c.  1.  s.  2.  6. — In  an  attaint  the  writ  concluded, 
quod  sum9  qui  terrain  illam  tenet ;  when  the  record  was  of  [*]a  messuage 
and  land.  7  Ass.pl.  5. ;  Th.  D.  1.  9.  c.  1.  s.  4. — If  a  quare  non  admisit  be, 
quod  cum  mandaverimus  episcopo  ;  and  the  record  is,  quod  mandas'  epis- 
copo  electo  et  confirmato.  22  Edw.  3.  13. ;  Th.  D.  1.  9.  c.  1.  s.  3.— So 
if  there  be  any  other  material  variance  between  the  writ  and  the  record 
upon  which  it  is  founded.  Th.  D.  1.  9.  c.  1.,  per  totum. — If  judgment  be 
against  a  woman,  and  the  writ  recites  quas  recuperavit  versus  eum.  R.  2 
Cro.  576. 

2.  What  variance  from  the  record  does  not  vitiate. 

[Where  the  words  variant  are  still  id9  son',  the  variance  is  immaterial  ; 
though  they  be  proper  names.  Str.  229.  So  likewise  is  it,  where  the  mat- 
ter which  occasions  the  variance  may  be  rejected  as  surplusage  ;  thus  in  an 
action  upon  a  judgment,  the  addition  of  these  words,  not  in  the  record,— 
"  pro  misis  et  custagiis,"  may  be  rejected.     Fort.  354.] 

3.  What  is  an  agreement  with  the  record,  where  itself  varies  or  was  abridged*. 
But  if  the  writ  agrees  with  the  record  upon  which  it  is  founded,  it  suffices, 
though  there  be  a  variance  between  the  record  and  the  original,  &c.  upon 
which  such  record  was  founded,  for  which  that  is  reversible.  12  Ass.  pi. 
2. ;  Th.  D.  1.  9.  c.  1.  s.  5.  So  if  the  first  record  was  abridged,  and  the 
writ  agrees  with  the  record  so  abridged.     Id.  s.  7. 

(H  8.)  For  an  apparent  fault  in  it— Variance  between  the  writ 

and  another  writ. 

So  if  the  writ  has  a  variance  between  that  and  another  writ,  or  judicial 
process,  to  which  it  has  relation ;  as  if  there  be  a  variance  between  the 
second  deliverance  and  replevin.     Th.  D.  1.  9.  c.  2.  s.  4. 

(H  9.)  For  an  apparent  fault  in  it— Variance  between  the  writ  and 

specialty.     Vide  infra.  (L  4.) 

1.   What  variance  from  the  specialty  vitiates. 

So  if  there  be  a  variance  between  the  writ  and  the  deed,  or  specialty 
upon  which  it  is  founded ;  as  in  a  formedon,  if  the  writ  supposes  the  gift  to 
rf.  S.  and  the  deed  is  to  H.  N.  Th.  D.  1.  9.  c.  3.  s.  3.— In  waste  if  the  writ 
suppose  that  the  plaintiff  has  an  estate  In  fee ;  and  the  deed  shew  him  fo 
have  only  an  estate  tail.  41  Edw.  3.  33. ;  42  Edw.  3. 19. ;  Th.  D.  1.  9.  c. 
3:  8.  10.  So  in  a  formedon,  if  the  writ  suppose  a  gift  in  tail  to  the  demand- 
ant and  his  heirs,  and  the  deed  be  to  the  demandant  and  his  wife,  and  their 
heirs.  Th.  D.  1.  9.  c.  3.  s.  2. — So  in  an  assize  for  rent  by  A.  B.  knight ; 
and  the  deed  is  by  A.  B.  only.  Id.  s.  15.  So  in  an  annuity,  if  there  be  a 
variance  between  the  writ  and  specialty.    Id.  s.  24.     So  in  covenant.     Id. 
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s.  64.  So  in  an  audita  querela ;  as  if  a  statute  be  supposed  to  have  been 
acknowledged  before  the  clerk  of  the  staple,  and  it  was  before  the  mayor 
and  clerk.  Th.  D.  1.  9.  c.  3.  s.  67.,  &c.  So  in  debt,  if  there  be  a  variance 
between  the  writ  and  the  obligation.  Reg.  pi.  278,  9. ;  281. — As  if  the 
writ  be  de  octongent'  libris,  and  the  obligation  de  octigent'.  R.  Hob.  1 9. ; 
Ast.  Ent.  5. — Or  if  the  writ  varies  from  the  obligation  in  the  name  of  the 
plaintiff  or  defendant.     Th.  D.  1.  9.  c.  3.  s.  33.  35,  36,  37,  40 ;  Ast9  Ent, 

3,4. 

[*]2.  What  variance  from  the  specialty  does  not  vitiate* 

But  if  the  variance  be  only  in  words,  not  in  sense,  it  is  not  material ;  as  a 
formedon  upon  a  gift  to  A.,  et  heredibus  de  corpore  suo  exeuntibus,  and  the 
deed  is  procreandis.  Th.  D.  1.  9.  c.  3.  s.  1.  6. — An  assize  of  his  freehold, 
and  the  plaint  was  of  estovers,  and  the  deed  was  of  estovers.  23  Ass.  pi. 
1. ;  Th.  D.  1.  9.  c.  3.  s.  18. — Debt  for  thirty  stone  of  wool,  and  the  spec- 
ialty is  a  sack  of  wool.  Th.  D.  1.  9.  c.  3.  s.  25. — So  if  the  writ  be  to  the 
effect  of  the  deed.  Th.  D.  1.  9.  c.  3.  s.  14.  65. — So  if  the  variance  be  in  a 
place  not  material  to  the  action ;  as  in  a  formedon  in  remainder,  the  writ 
was,  a  gift  to  A.  and  T.  his  wife,  and  to  the  heirs  of  the  body  of  A.,  and  if 
A.  die  without  issue,  to  the  demandant ;  the  deed  was,  if  A.  and  T.  die 
without  issue  between  them,  &c.  Th.  D.  1.  9.  c.  3.  s.  4,  5.  7.  9. — So  in 
formedon  upon  a  gift  in  tail,  remainder,  &c. ;  and  the  deed  is  of  a  gift  in 
frank  marriage.  17  Edw.  3.  65. ;  Th.  D.  1.  9.  c.  3.  s.  16.— So  in  a  forme- 
don the  writ  does  not  mention  any  condition ;  but  the  deed  was  upon  a 
condition.  3  H.  7.  13.  b. ;  Th.  D.  1.  9.  c.  3.  s.  1 1. — Or  if  the  variance  be  in 
the  addition  or  description  of  the  person.  Th.  D.  1. 9.  c.  3.  s.  10. 13. 22,  23, 
24.  26,  27.  29.,  usque  33.  38.  48.  59. 61. — Or  in  the  addition  of  price,  or  the 
like  circumstances  in  the  writ,  which  are  omitted  in  the  specialty.  Th.  D.  1. 
9.  c.  3.  s.  34.  66. — Or  if  the  writ  be  for  20/.,  and  the  specialty  for  20/.  14*. 
Bd. ;  if  the  plaintiff  in  his  declaration  acknowledges  the  payment  of  the 
residue.     4  H.  6.  26.  b. ;  Th.  D.  1.  9.  c.  3.  s.  47. 

(H  10.)  For  an  apparent  fault  in  it  —  Variance  between  the  writ 

and  a  testament,  &c. 

1.   What  variance  from  the  testament,  ire.  does  not  vitiate. 

So  in  debt  by  an  executor,  if  there  be  a  variance  between  the  writ  and 
the  testament,  in  the  name  of  the  testator.  Reg.  pi.  280. ;  Th.  D.  1.  9.  c. 
4.  s.  6. — Or  in  the  names  of  the  executors.  43  Edw.  3.  34.  b. ;  14  H.  6.  5.; 
Th.  £>.  1.  9.  c.  4.  s.  14. — And  for  a  variance  in  the  name  of  one  executor, 
the  whole  writ  abates.  3  H.  4.  1. ;  Th.  D.  1.  9.  c.  4.  s.  10.— So  if  there  be 
a  variance  between  the  writ,  and  the  letters  of  administration^  Th.  D.  \. 
9.  c.  4.  s.  15,  16. ;  Ast.  Ent.  4. 

2.   What  variance  from  the  testament,  #r.  vitiates. 

But  a  variance  in  the  description  of  persons  is  not  material,  if  it  appears 
that  they  are  the  same  persons.     Th.  D.  1.  9.  c.  4.  s.  1,  2.  7,  8. 

3.  Of  the  case  where  the  specialty  and  testament,  <$.-c.  vary% 

In  an  action  by  executors  upon  a  specialty,  which  varies  from  the  testa- 
ment, it  suffices  if  the  writ  agree  with  the  specialty.  Th.  D,  L  9*  c.  4.  s. 
2.  4,  5. 

4.  Of  the  case  where  the  plaint  or  writ  is  ftis  own  right,  the  count  ap  adminis- 
trator. 

Transposed  to  (G  8.) 
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(H  11.)  For  an  apparent  fault  in  it—Transposition  of  words. 

So  if  a  word  or  sentence  be  misplacecl  contrary  to  the  usual  form ;  as  if 
in  a  cui  in  vita,  the  writ  were,  in  quae  non  habet  ihgressum  nisi  post  dimis- 
sionem  quam  A.  quondam  vir,  &c.  mde  fecit  D.  cui  ipsa  in  [*]vita  sua,  &c.  ; 
when  it  should  have  been,  quam  A.  quondam  vir,  &c.  cui  ipsa  in  vita  sua, 

&C.  ilide  fecit,    P.  &c.    Th.  D.  1.  10-  c.  12.  s.  2 So  if  the  name  of  the 

wife  be  put  before  the  name  of  her  husband.  Reg.  pi.  289. ;  2  Leo.  59*  ; 
3  H.  6,  33.  b. ;  Th.  D.  1.  10.  c.  12.  s.  5. — Conk  if  it  do  not  appear  plainly, 
that  they  are  husband  and  wife  at  the  time.  R.  2  Leo.  59. — If  the  addi- 
tion of  the  word  knight  be  put  after  a  name  of  dignity ;  as  praecipe  Edw* 
D'no  W.  militi.     R.  Mo.  22. 

(H  12.)  For  an  apparent  fault  in  ifc— Defect  of  the  writ  in  the 

statement  of  title. 

J,  When  a  title  s1\all  be  stated,  and  what  statement  is  sufficient. 

So  if  the  writ  wants  form  ;  as  if  the  plaintiff  does  not  show  a  sufficient 
title  to  the  thing  demanded  ;  as  if  a  man  in  a  writ  of  entry  upon  a  disseisin 
to  his  ancestor,  omits  the  clause,  clamat  jus  et  haer'  su\  Th.  D.  1. 10.  c. 
14.  s.  1. ;  [F.  N.  B.  ?01.  F.] — In  a  ravishment  of  ward,  if  the  plaintiff  does 
not  show  in  the  writ,  that  he  claims  the  ward  as  guardian,  nor  how.  Id.  s. 
5. — If  tenant  in  tail,  in  a  quod  ei  deforceat,  does  not  show  of  what  gift  in  the 
writ  Vide  6  H.  4.  2.  b. ;  Th.  D.  1.  10.  c.  14.  s.  6.— So  a  writ  of  entry, 
in  nature  of  an  assize,  ought  to  show  a  title  in  the  plaintiff.  21  H.  6.  28. 
[26.]  :  Th.  D.  1.  10.  c.  14.  s.  9. — So  in  a  formedon  the  demandant  ought 
to  show  himself  heir  to  the  donee,  qr  to  him  who  is  made  heir  to  the  donee 
before.     Th.  p.  1.  10,  c.  17.  s.  3. 

2.  When  a  title  need  not  be  stated. 

But  it  is  not  necessary  that  the  title  should  appear  in  the  writ,  when  it  is 
shown  in  the  count.  Th.  D.  1.  10.  c.  14.  s.  2. — Nor  when  the  action  is  for 
punishment  of  a  wrong.  Th.  D.  1.  10.  q.  14.  s.  3.  As  an  action  upon  the 
c*s$,  trespass,  &c.  2  H.  5.  3.  ;  Th.  1.  10.  c.  14.  s.  7. 

3.  Of  rejecting  a  superfluous  statement. 

Yet  if  a  writ  show  a  bad  title,  when  none  is  necessary,  it  shall  be  abated. 
12  H.  4.  7. ;  Th.  D.  1.  10.  c.  14.  s.  16.     [Vide  1  Str.  230,  1.] 

(H  13.)  For  an  apparent  fault  in  it— Want  of  venue, 

1.  What  omissions  vitiate. 

So  if  there  be  no  venue  alleged ;  as  in  trespass  for  a  disturbance  in  his  (air 
and  market,  if  the  plaintiff  do  not  show,  in  what  place  the  disturbance  was 
made.  2  Edw.  3. 42. ;  Th.  D.  1. 10.  c.  20.  s.  2. — So  in  an  assumpsit,  if  the 
plaintiff  do  not  allege  any  place  where  the  promise  was  made.  48  Edw.  3. 
6. ;  Th.  D.  1.  10.  c.  3d.  s.  13. — So  in  a  scire  facias  to  execute  a  fine,  if  it 
be  not  shown  in  what  place  the  land  lies.  Th.  D.  1.  10.  c.  20.  s.  25.— So  in 
a  praecipe  quod  reddat  Vallivam  custodiendi  parcum  de  D.  Th.  D.  1.  10.  c. 
20.  s.  24* 

2»  Whether  aided  by  necessary  implication. 

But  if  there  be  any  venue  named,  to  which  the  fact  alleged  may  be  coup- 
led, it  is  sufficient;  as  in  covenant  quod  teneat  conventionem  de  terris  per- 
tinent1 c^d  ecclesiam  de  B«,  it  is  sufficient,  without  showing  in  what  place 
the  lands  lie ;  for  the  venue  shall  come  from  B.  4  Edw.  3.  144. ;  Th.  D.  1. 
10.  c.  20.  s,  5. — So  in  an  action  upon  the  case,  if  the  writ  says,  that  the  de~ 
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fendant  at  such  a  place  ripam,  &c.  reparare  debet,  [*]et  pro  defecta,  Ac.  so 
many  acres  of  land  were  overflowed  ;  it  is  sufficient  without  showing  in  what 
place  the  land  lies.     Th.  D.  1.  1 0.  c.  20.  s.  9. 

(H  14.)  For  an  apparent  fault  in  it — Want  of  or  defect  in  th» 

teste.     Vide  process. 

1  •  Want  of  a  teste,  whether  vitiates. 

So  if  there  is  a  want  of  teste  in  the  writ.  Th.  D.  1.  10.  c.  22.  s.  4. ;  for 
without  a  teste  the  writ  is  null.     R.  2  Jon.  83. 

2.  Defect  in  the  teste,  what  and  whether  vitiates. 

Or  if  it  be  dated  anno  domini.  Per  Parning.  8  Edw.  3.  433.;  Th.  D. 
L  10.  c.  22.  s.  2.  — So  where  the  writ  is  dated  tertio  die  Augusti.  10 
Edw.  3.  533. ;  Th.  D.  1.  10.  c.  22.  s.  4.— rSo  if  the  teste  be  duodecno  re- 
gis, for  duodecimo.  R.  1  Lev.  2. — [Or  if  mistaken  in  the  year  of  the  king. 
Barnes,  409 — Or  if  it  be  written  este  for.teste,  leaving  out  the  t.  R.  Cre. 
Hfe.$92. 

3.  Defect  in  the  date,  whether  vitiates. 
[No,  provided  the  teste  is  right ;  being  no  part  of  the  writ.  2  Wils.  91.} 
4.  On  what  day  a  writ  may  or  may  not  be  tesied* 

{An  original  writ  should  be  tested  after  the  cause  accrued.  2  Burr.  967. ; 
except  in  the  court  of  C.  B.  at  Lancaster ;  an  exception  made  by  st. 
39  and  40  Geo.  3.  c.  105.  q.  v. — And  when  issued  out  of  chancery  may  be 
tested  out  of  term.  Lat.  1 1  •] — A  writ  issuing  out  of  K.  B.  or  C.  B.  must 
be  tested  of  a  day  in  term.  R.  1  Sid.  304.  ;  ace.  Lat.  11. — And  the 
lame  of  judicial  process.  Sal.  700. ;  [Barnes,  407.]  Arid  subsequent  pro- 
cess shall  be  tested  on  the  day  the  preceding  writ  was  returnable.  Sal. 
699, — But  a  teste  may  be  the  last  day  of  the  term,  though  no  cause  for  pro- 
cess at  that  time  ;  as  in  a  diem  clausit  extremum,  though  the  party  was 
then  alive.     R.  Hard.  126. 

5.  Of  the  duration  qf  time  between  the  teste  and  return  of  an  original  writ. 

[There  should  be  fifteen  days  at  least  between  the  teste  and  return  of  the 
original  writ.  2  Inst.  567. ;  Booth,  R.  A.  5. ;  Gilb.  C.  P.  9. ;  though,  if 
less,  the  defect  is  aided  by  a  plea  in  chief.  1  Salk.  63. ;  1  Ld.  Rd.  671. ; 
see  1  Leon.  329.  It  may  be  made  returnable  at  the  distance  of  two  or 
three  terms.    Dyer,  1 75.] 

6.  Defect,  whether  amendable, 

A  fault  in  a  teste  shall  not  be  amended,  for  it  is  not  form.  1  Sho.  80. 
-*Or  if  there  are  not  1 5  days  between  the  teste  and  retunv  -R.~T~SHo.  80. — 
[And  as  the  teste  is  conclusive,  a  defect  therein  canqrft  be  aided  by  aver- 
ment.     1  L*L  Rd.  212.]   * 

(H  15.)  For  an  apparent  fault  in  it — Bad  return.     Vide  in  Plead- 
er.    Process  (B.). 

1.  When  a  writ  shall  be  made  returnable* 

So  if  the  return  be  defective,  as  if  there  are  not  fifteen  days  between 

(*]  the  teste  and  retorn.  Ast.  Ent.  6.  1  Salk.  63. ;  [1  Show.  80.]  ;  Vide 
'rocess  (B).— As  between  the  teste  and  return  of  a  sci.  fa.  Lut.  25. — Of  a 
distringas  against  throwers  down  offences.  R.  Sho.  80.  But  by  st.  16  Car. 
I.e.  6.  s.  8.,  all  writs  in  personal  actions  returnable  from  tres  Mich,  till 
Crast'  Anknar'  shall  be  good,  though  there  be  not  15  days  between  the 
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![uarto  die  of  tresMich'  and  the  essoign  day  of  Crast'  Animar'.  Lut.  26.-^- 
n  B.  R.  in  proceedings  by  bill  or  plaint,  as  in  assize,  or  by  information  ex- 
hibited, the  process  should  be  returnable  at  a  day  certain,  viz.  Die  Lunse 
post  XV.  Trin.  Per  Holt,  Mod.  ca.  268. — So  it  may  be  in  C.  B.  in  an  assize, 
or  suit  by  bill.  Mod.  ca.  268. — Though  the  process  in  B.  R.  requires  an 
appearance,  or  is  returnable  in  another  county.  Mod.  ca.  268* — But  in 
C.  B.  the  process  generally  ought  to  be  returnable  at  a  common  day, 
viz.  XV.  Trin.,  &c.  Mod.  ca.  268 — So  in  B.  R.  where  the  indictment,  or 
information  is  removed  thither  by  certiorari.  Mod*  ca.  268. 

2*  How  the  return  to  a  writ  shall  be  made* 

So  (the  writ  is  abateable)  if  the  return  is  not  good  in  respect  of  form ;  as 
in  debt,  &c.  if  the  retorn  be  nihil  quod  summoniri  possint,  omitting  per  quod. 
R.  Cro.  Eliz.  50. — So  in  debt  against  two  if  the  return  be,  nihil  habent,  &c. 
per  quod  summoniri  possint,  omitting,  nee  eorum  aliquis.  Cro.  Eliz.  50. — 
So  if  the  return  be  at  a  day  after  the  term.  R.  Cro.  Eliz.  605. — But 
where  the  return  is  upon  Sunday,  if  the  writ  be  returned  die  Lunse  post 
XV.  Trin.  it  will  be  as  well  in  B.  R.,  as  if  it  had  been  in  XV.  Trin*  R« 
Sho.  60.     [See  11  Mod.  p.  120.] 

3.  Whether  the  omission  to  return  an  original  vitiates. 

[The  omission  formerly  might  have  been  pleaded  in  abatement.  Ld. 
Raym.  1409.;  Sh.  639.] 

4.   Whether  a  defect  in  the  return  is  amendable* 

Vide  in  amendment  (G  1 ,  2.) 

(H  16.)  For  an  apparent  fault  in  it — Lastly  bad  conclusion. 

So  if  the  conclusion  be  bad ;  as  if.  an  executor  brings  a  quare  impedit  up- 
on a  disturbance  in  the  life-time  of  the  testator,  and  concludes  in  retarda- 
tionem  executionis  testamento.  Lut.  3. — If  a  scire  facias  upon  a  recogniz- 
ance concludes,  juxta  formam  recuperationis  predict*.    R.  Lut.  26. 

(H.  17.)  For  matter  dehovs,  that  shows  a  falsity,  or  other  Refect 
in  the  writ— and  first  that  the  land  lies  in  another  county, 

1  •   Whether  abateable  at  common  law. 

So  it  may  be  pleaded  to  the  writ  in  abatement,  that  the  land  demanded 
lies  in  another  county,  or  that  parcel  lies  in  another  county.  26  Edw.  3. 
68.  [14  J  ;  Th.  D.  1.  11.  c.  8.  s.  1.  3. — And  this  plea  goes  to  the  whole 
writ.     PerWilby.     Ibid. 

2.  Statutable  provisions  on  this  subject. 

So  by  st.  fc  R.  2.  t.  2.,  if  by  the  declaration*  it  appears  that  the  contract 
was  made  in  another  county  than  where  the  action  was  brought,  the  writ 
shall  abate.    Vide  Action  (N.  6.) 

[*]3.  Where  an  action  shall  be  brought. 

Vide  Action  (N.  1,  &c.)  {  By  statute,  transitory  actions  must  be  sued 
in  the  county  where  either  the  plaintiff  or  defendant  dwells,  if  both  parties 
live  within  the  state ;  and  if  there  are  several  plaintiffs  or  defendants,  then 
in  the  county  where  one  of  the  plaintiffs  or  defendants  dwells.  Day  p. 
Jackson,  5  Mass.  Rep.  237.  Corporations  which  are  not  known  by  their 
locality,  are  not  affected  by  this  principle.  Taunton  and  South  Boston 
Turnpike  Corporation  v.  Whiting,  9  Mass.  Rep.  321.  f  - 
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(H  18.)  For  matter  dehors,  that  shows  a  falsity  or  other  defect 

in  the  writ— No  such  vill. 

So  it  may  be  pleaded,  that  there  is  not  any  such  vill  or  hamlet  in  the 
Bid  county,  as  that  in  which  the  land  is  supposed.  Th.  D.  1.  ll.c.  11.; 
AfiL  Ent.  2. ;  Co.  Ent.  121.  b. — That  there  is  a  parish  of  St.  James  within 
the  liberty  of  Westminster,  but  no  parish  of  St.  James  Westminster  only. 
R.  1  Sal.  59. 

(H   19.)  For  matter  dehors,  that  shows  a  falsity  or  other  defect 
in  the  writ — Two. Dales  and  none  without  an  addition. 

1.   When  allowable. 

So  if  land  be  supposed  in  Dale,  it  may  be  pleaded  that  there  are  two 
Dales,  and  none  without  an  addition.  Th.  D.  1.  1 1.  c.  12.  s.  14. ;  Ast.  Ent. 
3. — So  that  there  is  Dalejuxta  A.,  and  Dale  juxta  B.,  though  the  vills  have 
not  any  addition.  Th.  D.  1.  11.  c.  12.  s.  4. — So  if  the  demand  be  of  the 
manor  of  D.,  that  there  are  two  manors  and  none  without  an  addition.  Tli. 
D.  1.  1 1.  c.  12.  s.  5. — So  in  a  quare  impedit  for  the  church  of  D.,  that 
there  are  in  D.  two  churches,  one  of  St.  reter  the  other  of  St.  M.  Th.  D. 
1. 11.  c.  12.  s.  7.  9.— So  in  a  praecipe  quod  reddat  against  the  prior  ofW., 
that  there  are  in  W.  the  prior  of  the  Freres  Prechors  and  the  prior  of  Notre 
Dame.  Th.  D.  1.  11.  c.  12.  s.  10. — So  in  quare  impedit  for  a  prebend  in 
ecclesia  de  S.,  that  in  S.  there  are  two  collegiate  churches.  40  Edw.  3. 
17. ;  Th.  D.  1.  1 1.  c.  12.  s.  13. — So  in  debt  upon  an  obligation,  though  the 
obligor  be  named  of  Dale  simply.     1  Rol.  863.  1.  5. 

2.  When  not  allowable. 

But  two  Dales  and  none  without  an  addition  is  no  plea  in  an  assize  ;  for 
the  recovery  shall  be  by  the  view  of  thejurors.  Th.  JD.  1.  ll.c.  1 2.  s.  11, 
12.— Nor  in  waste.  9  H.  6.  42.  b. ;  Th.  D.  1.  11.  c.  12.  s.  17.— Nor  in 
account.  Th.  D.  1.  11.  c.  12.  s.  14.;  but  ibid  contra. — Nor  in  trespass. 
Id.  s.  19. 

3.  Of  the  replication* 

To  the  plea  of  two  Dales,  &c.  it  may  be  replied  that  what  the  tenant  calls 
vills,  are  places  in  D.  But  the  issue  shall  be,  whether  there  be  a  Dale 
without  an  addition.  18  Edw.  3.  24.  b. ;  Th.  D.  1.  11.  c.  12.  s.  6.— But 
the  replication  that  there  is  a  vill  called  Dale,  not  adding  without  an  addi- 
tion, is  not  good.     3  H.  6.  8.  b. ;  Th.  D.  1.  11.  c.  12.  s.  15. 

(H  20.)  For  matter  dehors  that  shows  a  falsity  or  other  defect  in 

the  writ— Nothing  in  one  vill. 

1.   When  allowable. 

So  if  land  is  supposed  in  two  vills,  it  may  be  pleaded,  that  nothing  lies  in 
•ne  vill ;  as  in  an  assize.  Th.  D.  1.  11.  c.  13.  s.  4.— So  in  cosinage.  6 
Edw.  3.  274.  [32.]  ;  Th.  D.  1.  1 1.  c.  13.  s.  1. 

[*]2.   When  not  allowable. 

Not  in  dower.  Th.  D.  1.  11.  c.  13.  s.  2. — Or  in  a  writ  of  entry  upon 
the  st.  of  Rich.  2.  4  Edw.  4. 33.  [3  k  ;]  Th.  D.  1.  11.  c.  13.  t.  2. 

3.  Judgment  on  the  plea. 
The  whole  writ  abates.     Th.  D.  1.  ll.c.  13.  f.  4. 
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(H  21.)  Tor  matter  dehors,  that  shows  a  falsity,  or  other  defect 
in  the  writ — The  whole  or  part  in  a  vill  not  named. 

1.  When  allowable* 

So  it  may  be  pleaded,  that  the  land  lies  in  another  vill  not  named.  2 
Edw.  3.  31.;  Th.  D.  1*  11.  c.  14.  8.  2. — So  that  parcel  of  the  manor  de- 
manded lies  in  another  vill  not  named.  Th-D.  1.  11.  c.  14.  b.  3. — So  in 
admeasurement  of  pasture  of  tenements  in  C,  it  may  be  pleaded,  that  be 
has  lands  in  B.  and  D.9  to  which  he  has  common  appendant  in  the  same 
pasture.  Id.  s.  1  • — So  in  waste  in  land  and  wood  in  A.,  that  the  wood  lies  in 
another  vill  not  named.  8  Edw.  3.  402.  ;  [34. ;]  436. ;  Th.  D.  1.  1 1.  c. 
1 4.  s.  2. — In  a  cui  in  vita.  Th.  D.  1.  1 1 .  c.  1 4.  s.  4. — In  an  assize  for  rent, 
that  parcel  of  the  land  out  of  which,  &c.  lies  in  another  vill.  5  Edw.  4. 
80. ;  Th.  D.  1. 11.  c.  14.  s.  15.— In  replevin.     Th.  D.  1.  11.  c.  14.  s.  14* 

2.   When  not  allowable. 

But  this  is  no  plea  in  an  ejectment  of  ward,  thus  that  parcel  lies  in  an- 
other vill ;  for  he  ought  to  answer  to  the  ejectment.  Th.  D.  1.  11.  c.  14. 
8.  6. ;  14  H.  4.  17.  [16.]— Nor  in  dower.  Dub.  Th.  D.  1.  11.  c.  14.  s.  9.-^ 
Nor  in  case  for  stopping  a  sewer,  that  part  of  the  sewer  is  in  another  vill. 
12  H.  4.  3.,  Th.  D.  1.  11.  c.  14.  s.  13. — So  in  trespass  it  is  no  plea,  that 
the  whole  lies  in  another  vill.     Th.  D.  1.  11.  c.  14.  s.  1 1.  14. 

(H  22.)  For  matter  dehors,  that  shows  a  falsity,  or  other  defect 

in  the  writ — Misnomer  of  a  vill. 

1.   When  allowable* 

So  if  Hand  is  supposed  in  B.  it  may  be  pleaded,  that  the  vill  is  named 
D.  Th.  D.  1.  11.  c.  19.  s.  1. — So  if  land  is  supposed  in  the  vill  of  B.,  it  may 
be  pleaded  that  B.  is  not  a  vill,  but  a  hamlet.  Th.  D.  1.  1 1.  c.\$.  s.  6. — 
Or  that  A.  is  a  vill,  and  B.  within  A.  43  Edw.  3.  5.  30. ;  for  though  an 
action  may  be  maintained  in  a  vill  or  hamlet,  or  in  a  place  known  out  of  a~ 
vill  or  hamlet,  yet  it  cannot  in  a  place  within  a  vill  or  hamlet.  Th.  D.  1. 
11.  c.  17,  s.  2. 

2.  Of  the  replication. 

The  plaintiff  may  reply,  that  the  vill  is  known  by  the  one  name  and  the 
other.    Th.  D.  1.  1 1.  c.  19.  s.  15. 

(H  23.)  For  matter  dehors,  that  shows  a  falsity,  or  other  defect 
in  the  writ — Misnomer  of  a  church,  or  the  place  in  replevin, 

1.  Inordinary  cases. 

So  in  a  quare  impedit  ad  ecclesiam  de  A.  it  may  be  pleaded,  that  [*]what 
the  plaintiff  calls  a  church,.is  a  chapel  annexed  to  the  church.  Th.  D.  1. 
11.  c.  20. — Or  no  such  qhurch  in  that  county.  45  Edw.  3.  6. ;  Th.  D.  1, 
1 1.  c.  20.  s.  3. — Or  that  the  church  supposed  collegiate,  is  not  so,  but  pa- 
rochial.     Th.  D.  1.  1 1.  c.  20.  s.  4. 

2.  In  the  case  of  the  union  of  two  churches. 
But  if  the  church  of  St.  Martin,  in  B.,  and  the  church  of  St.  Peter,  in  B. 
are  united,  there  shall  be  a  quare  impedit  for  the  church  of  B.  without  say- 
ing St.  Martin  or  St.  Peter  ;  for  there  is  no  other  church  there  now,  but  the 
church  of  B.  R.  Dy.  259.  b. 

.3.  The  place  in  replevin. 

So  it  may  be  pleaded  in  replevin,  that  the  taking  was  in  another  place. 
t*U6] 
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Tb«  D.  1.  1!.  c»  21.    [Bat  this  plea  is  now  considered  a  plea  in  bar*    % 
Barnes,  281. ;  Willes,  475.  accord ;  Ld.  Rd.  1016.  -,  Salk.  3*  contra.] 

(H  24.)  For  matter  dehors,  that  shows  a  falsity,  or  other  defect 
in  the  writ — Another  action  for  the  same  cause.  Vide  2  Str* 
1169. 

1.    Wfun  alloicaple  or  requisite,  in  civil  suits,  generally.      Vide  infra  7. 

1.  So  it  may  be  pleaded  to  the  writ,   that  there  is  another  action  depend* 
bag  for  the  same  cause.     [And  a  suit  to  which  misnomer  has  been  plead- 
ed, still  depends,  until  regularly  discontinued ;  which  discontinuing  has 
no  relation  back.     2  Ld.  Rd.    1014 ;  Salk.  329.  ;  Holt,  255. ;  3  Sal.  238.] 
— As  in  trover  in  the  Exchequer  for  a  certain  quantity  of  cotton,  it  may  be 
pleaded,  that  there  is  another  action  upon  the  case  depending  in  B.  R.  for 
trover  and  conversion  of  the  same  goods.     R.  5  Co.   6 1 ,  Sparry. — So  in  as- 
sumpsit for  fees,  another  action  pending  in  B.  R.  for  the  same  cause.  Lev. 
Ent.  25. ;  Lut.  33.— So  in  debt  upon  a  bond,  another  action  pending  in  the 
same  court  upon  the  same  bond.     Lev.  Ent.  54. — So  in  a  quare  impedit, 
•another  quare  impedit  for  the  same  avoidance.     Hob*   137. — So  in  an  as* 
size  of  darrein  presentment,  it  may  be  pleaded,  that  a  quare  impedit  is  de- 
pending against  the  defendants  for  the  same  avoidance.     R.  Hob*    184.; 
Mo.  883. ;  Hutt.  3. — So  in  dower  that  another  writ  of  dower  is  depending 
against  him  for  the  same  tenements.     Th.  D.  1.  11.  c.  39.  s.  2.  11. — In  re- 
plevin, that  trespass  is  depending  for  the  same  taking.     Vide  Th.  D.  1.  11. 
c.  39.  s.  32. — In  trespass,  that  an  appeal  of  maihem  is  depending  for  the 
same  battery.     Th.  D.  1.  11.  c.  39.  s.  36. — That  a  replevin  [In  a  superior 
court,  2  Wils.   8?.]  or  detinue  is  depending  for  the  same  goods.     14  H.  7. 
12.  b. — In  trespass  for  a  horse  or  thing  certain,  that  another  trespass  for 
the  same  thing  is  depending.     Vide  5  Co.  61.  b.    {So,  in  debt  upon  judg- 
ment, the  pendency  of  a  writ  of  error,  may  be  pleaded.  Jenkins  v.  Pepoon, 
2  Johns.  Cas.  312.     So,  the  pendency  of  a  prior  suit,  for  the  same  cause,  in 
an  inferior  court.     Johnston  v.  Bower,  4  Hen.  &  Munf.   487.     So,  an  ac- 
tion pending  in  another  state,  or  foreign  court,  for  the  same  cause.     Hart 
*.  Granger,   1  Conn.  Rep.    154.     Embree  x>.  Hanna,,  5  Johns.  Rep.   101. 
But  Semb.  cont.   Bowne  r.  Joy.   9  Johns.  Rep.  221.    Walsh  v.  Durkin, 
12  Johns.  Rep.  99.     Vide  Percivalu.  Hickley,  18  Johns.  Rep.  257.  But 
semb.  after  plea  pleaded,  and  before  the  filing  of  the  replication,  the  plain- 
tiff may  enter  a  nil  capiat  per  breve,  in  the  first  suit.     Marston  v.  Law- 
rence, 1  Johns.  Cas.  397.  }  — 2.  [The  plea  must  be  in  abatement,  unless  in 
the  case  of  penal  actions.     Sayer  216. ;  Lut.  33. ;  3  Inst.  CI.  111.]    {  But 
semb.  where  it  is  provided  by  statute,  that  a  penalty  or  forfeiture  may  be 
recovered  by  several  different  methods,  the  pendency  of  a  prior  prosecution 
may  be  pleaded  in  abatement  of  a  subsequent  prosecution^  instituted  in  a 
different  form,  for  the  same  cause.     Commonwealth  u.  Churchill,  5  Mass. 
Rep.  174.  Clifford  v.  Cony,  1  Mass,  Rep.   495.     Vide  Commonwealth  z>. 
Cheney,  6  Mass.  Rep.  347.  \ 

2.  When  allowable  in  quare  impedit,  where  the  disturbances  are  different. 
So  it  may  be  pleaded,  that  there  is  another  quare  impedit  depending 

against  the  defendants  for  the  same  presentation,  though  it  be  for  another 
disturbance.     R.  Hob.  137. ;  1  Brownl.  163. 

[*J3.  When  allowable,  where  theparties  are  different. 

So  it  may  be  pleaded,  that  another  action  is  depending  for  the  same  cause, 
though  several  defendants  are  added  ;  as  in  a  quare  impedit  the  defendants 
Vol.  L  15  [*H7] 
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may  plead   another  quare   impedit,  pending  for  the   same   presentment 

against  any  of  them.  R.  Hob.  137. 

4.   When  allowable,  where  the  suits  are  in  different  superior  courts.   Vide  *u- 

So  a  plea  of  another  action  depending  for  the  same  cause  in  another  court 
of  Westminster  is  good,  as  well  as  if  it  were  depending  in  the  same  court* 
R.  5  Co.  62.  a. 

5.   When  allowable,  in  informations,  appeals,  or  indictments. 

So  to  an  information  it  may  be  pleaded,  that  another  information  is  de- 
pending for  the  same  cause.  Adm.  Hob.  128.  \  So,  in  an  indictment,  the 
pendency  of  a  qui  tarn  action,  for  the  same  cause,  may  be  pleaded.  Com- 
monwealth v.  Churchill,  5  Mass.  Rep.  174.  Vide  Commonwealth  v. 
Cheney,  6  Mass.  Rep.  347.  }  [So  to  an  appeal  ;  but  not  to  an  indictment. 
2  Hawk.  190.;  367,] 

6.   When  allowable,  where  the  suits  are  cotempordry. 

If  two  informations  are  exhibited  the  same  day  for  the  same  cause,  the 
pendency  of  the  other  may  be  pleaded  reciprocally  ;  from  there  being  no 
precedency.  Per  Cur.  Hob.  128. ;  Mo.  864,  5, — So  if  there  are  two  re- 
plevins by  two  persons  for  the  same  taking,  the  defendant  shall  answer 
neither  of  them.     R.  Mo.  864,  5. 

7.   When  not  allowable  in  civil  suits  generally* 

But  in  a  real  or  personal  writ  where  no  certainty  is  contained,  it  is  no 

|>lea,  that  there  is  another  action  for  the  same  cause,  until  a  plaint  or  dec- 
aration  made  upon  record,  which  reduces  the  generality  of  the  writ  to  a 
certainty,  unde  constare  potest  to  the  court  to  be  the  same  cause  ;  as  in  as- 
size de  libero  tenemento,  until  the  plaint  which  shows  of  what  tenements 
he  complains,  it  is  no  plea,  that  the  plaintiff  had  another  assize  depending 
of  the  same  tenements.  5  Co.  61.  b.,  Sparry ;  Th.  D.  1.  11.  c.  39.8. 
14. —  |  It  is  necessary  that  the  prior  suit  be  pending  at  the  commencement 
of  the  latter.  Clifford  v.  Cony,  1  Mass.  Rep.  495.  The  commencement 
of  another  suit,  for  the  same  cause,  in  the  court  of  another  State,  puis  dar- 
rein continuance,  cannot  be  pleaded  in  abatement  of  the  first,  or  original  suit. 
Renner  v.  Marshall,  1  Wheat.  215.  So,  it  is  no  cause  of  abatement  that 
previous  to  the  suing  out  of  the  action,  the  defendant  had  been  summoned 
as  the  trustee  of  the  plaintiff,  in  a  process  of  foreign  attachment,  which  is 
still  pending.  Winthrop  v.  Carlton,  8  Mass.  Rep.  457.  f  So  in  rescous, 
when  the  plaintiff  has  declared  upon  record,  it  is  a  plea,  that  another  writ  is 
depending  for  the  same  causd,  otherwise  not.  5  Co.  61  •  b. — So  in  trespass* 
5  Co.  61.  b.  :  Tb.  D.  1.  11.  c.  39.  s.  53.— So  in  forgery  of  false  deeds.  5 
Co.  61.  b.— In  detinue,  39  H.  6.  13.  [12.]  29.  [27.];  Th.  D.  !.  IT.  c.  39. 
$•  54. — In  a  writ  of  entry  in  nature  of  an  assize,  that  he  had  trespass  re- 
turnable at  the  same  day.  R.  Dal.  4* 

8.   When  not  allowable,  where  the  parties  are  different. 

In  trespass  against  three  defendants,  it  is  no  plea  that  there  is  another  ac- 
tion pending  against  two  of  them.  R.  Lut.  42.;  Dub.  1  Sho.  75. ;  Cont- 
per  three  J.  Holt  dub.  Carth.  96. — Nor  in  debt  upon  an  obligation  by  two, 
that  the  obligation  was  to  three,  who  have  an  action  depending  ;  for  it  can- 
not be  the  same  obligation.  Cro.  Eliz.  202. — So  it  is  no  plea  that  another 
action  depends  for  the  same  cause  against  a  stranger.  Vide  Hob.  1 37, 8. — 
As  that  another  writ  depends  against  others  as  executors  of  the  same  tes- 
tator.    3  H.  6.  14.;  Th.  D.  1.  11,  c.  39.  s.  46.— Another  quare  impedit 
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against  others  for  th*  same  avoidance  ;  for  the  plaintiff  may  have  several 
quare  impedits  against  each  defendant.     1  Brownl,  161 . 

[*}9.   When  not  allowable,  where  the  other  suit  is  in  an  inferior  court f 

The  pendency  of  a  suit  in  an  inferior  court,  thus  in  London,  Norwich, 
R.  5  Co.  62.  a.  ;  Th.  D.  1.  11.  c.  39.  s..  40.  47. ;  the  Admiralty,  R.  F.  g. 
913,  4. :  [or  a  replevin  court,  2  Wils.  87. ;  cannot  be  pleaded  to  one  in  a 
superior.  2  Ld.  Raym.  1102.;  12  Mod.  204.;  Bro.  Brief,  pi,  107.]  {  Vide 
Bowne  r.  Joy,  9  Johns.  Rep.  99.  Semb.  cont.  Johnston  v.  Bower,  4  Hen. 
&  Munf.  487.  } 

10.   When  not  allowable,  from  the  suits  being  of  different  natures* 
Nor  can  the  pendency  of  an  information  for  the  same  cause  be  pleaded. 
Semb.  Bro.  Rep.  438. 

11.  When  not  allowable,  from  the  suits  being  in  different  degrees* 

So  if  a  writ  of  a  higher  nature  be  purchased  pending  an  action  of  an  in* 
ferior  nature  for  the  same  land,  the  second  writ  shall  not  abate,  but  the  first. 
B  H.  6.  38.  [37.]  ;  9  H.  6.  51.  ;  22  H.  6.  40. ;  Th.  D.  1.  11.  c.  39.  a.  50. 

12.  When  not  allowable,  from  the  suit  being  theM  king^s. 

So  it  is  no  plea  against  the  king,  that  another  action  is  depending  for  thq 
same  cause ;  but  the  first  action  shall  be  ^discharged.  Th.  D.  1.  1 1.  c.  39. 
s.  19, 

13.  That  the  pendency  of  a  writ  of  error  is  no  plea* 

[The  pendency  of  a  writ  of  error,  formerly  was,  Ld.  Raym.  47. ;  3  Salk. 
1 45. ;  Skin.  590.  Holt.  1 98. ;  Carth.  1 . ;  LilL  Ent.  11. ;  2  Rich.  P.  B.  R.  27. ; 
Ld.  Raym.  1295*|;  10  Mod.  17.dub.  with  a  reserve  that  it  cannot  be  pleaded 
in  bar ;  but  sembl'e  is  not  now,  7  Mod*  62. ;  vid.  1  Mod.  1 21  • ;  4  Mod.  247. ; 
pleadable  in  abatement.  Though  if  the  writ  be  not  evidently  brought  for 
die  mere  purpose  of  delay,  proceedings,  pending  error,  wHl  be  stayed  on 
terms.  1  Str.  419. ;  1  Wils.  120. ;  3  Burr.  1389. ;  Cowp,  72. ;  3  T,  R, 
78.]      {  Vide  Jenkins  v.  Pepoon,  2  Johns.  Cas.  312.  } 

14.  Form  of  the  plea*  * 

If  the  plea  is  of  another  action  depending  of  the  same  term,  he  ought  to 
show,  that  this  action  was  filed  upon  such  a  day,  and  that  the  other  action 
was  fil^d  before ;  viz.  such  a  day  in  the  same  term ;  otherwise  it  will  hot 
avail*  R.  2  Lev.  141. — [If  the  conclusion  of  the  plea  be  a  prayer  quod  eat 
inde  sine  die,  it  will  be  bad.  Ld.  Raym.  47.]  \  When  the  defendant 
pleads  the  pendency  of  a  prior  suit,  he  must  set  "out  the  facts  with  a  prout 
patet  perrecordum.  Clifford  v.  Cony,  1  Mass.  Rep.  495.  Want  of  form  is 
available  under  a  general  demurrer.  Ibid.  The  plea  must  allege  the  cause 
to  be  the  same  in  both  actions ;  and  although  the  feet  be  so  alleged,  yet,  if 
it  appears  from  the  record  that  the  causes  of  action  are  different,  the  plea 
will  be  bad,  as  an  averment  against  the  record  is  not  allowable.  Common- 
wealth v.  Churchill,  5  Mass.  Rep.  181, 182.  } 

}  15.  Of  the  replication. 
Where  the  pendency  of  a  former  prosecution,  on  a  penal  statute,  to  re- 
cover a  forfeiture,  be  pleaded  to  a  subsequent  prosecution  for  the  same 
cause,  the  second  prosecutor  may  reply,  that  the  former  prosecution  was 
instituted  by  fraud  between  the  parties.  Commonwealth  r.  Cheney,  6 
Mass.  Rep.  347.  To  an  indictment,  the  defendant  pleaded  the,  pendency 
of  a  qui  tam  action  against  him  for  the  same  cause  ;  the  replication  alleged 
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*  nonsuit  since  the  plea  pleaded  ;  the  replication  was  adjudged  insufficient. 
Commonwealth  v.  Churchill,  5  Mass.  Rep.  174.  j 

(H  £5.)  For  matter  dehors,  that  shows  a  falsity,  or  other  defect 
in  the  wriUrrMistake  of  the  title— A  darrein  seisin* 

1.  When  allowable* 

So  it  may  he  pleaded  to  the  writ,  if  the  demandant  or  plaintiff  has  mis- 
taken hie  title :  as  ix\  a  nuper  ohiit  of  the  seisin  of  the  father,  it  may  be 
pleaded,  that  their  brother  entered  after  the  death  of  the  father,  and  died 
seised.  Th.  D.  1.  1 1.  c.  40.  s.  1. — So  in  cosinage,  the  seisin  of  one  of  his 
ancestors  after  the  death  of  the  cousin,  of  whose  seisin,  &c.  is  a  good  plea* 
3  Edw.  3.  97.  ;  Fitz  Cosinage  2.  9.;  Th.  D.  1.  11.  c.  40.  s.  4.— So  in 
mort  d'ancestor,  that  the  demandant  himself  was  seised  after  the  death  of 
bis  ancestor.  5  Edw.  3,  179.;  11  Ass.  pi.  17.;  Th.  D.  1.  11  c.  40.  s. 
7.— So  in  a  writ  of  entry.  33  H.  6.  [*17. ;  Th.  D.  1.  11.  c.  40.  s.  15. — 
|n  a  writ  of  escheat*  U  H.  4.  10.  b. ;  111.  D.  1.  11.  c.  40.  s.  $4. 

3.  When  not  allowable* 

Darrein  seisin  is  no  plea  in  a  writ  of  right.     5  Ass.  pi,  1. ;  11  H.  7,  3. 
b, :  Th*  D.  1.  11.  c.  40.  s.  7,  18. 

3.  Form  and  effect  of  the  plea* 
Darrein  seisin,  alleged  without  title,  gqes  to  the  writ*     5  Ass.  pi.  1  •  with 
title  to  the  action.    Ibid  \  Th.  D.  1.  1 1 .  c.  40.  s.  7. 

(1126.)  Formatter  dehors,  that  shows  a  falsity,  or  other  defect 
in  the  writ— -Mistake  of  the  title — Darrein  presentment  and 
plenarty.     Vide  Pleader.  (3  1 8.) 

1  •   When  allowable  at  common  late*. 

So  in  a  quare  impedit  of  the  presentment  of  such  a  one,  a  darrein  pre- 
sentment by  another  ancestor  of  the  tenant,  or  by  himself,  may  be  pleaded 
to  the  writ.  Th.  D,  1. 1 1  c.  41.  s.  1,  3. — And  it  is  a  plea,  though  it  was  by 
the  vendor  himself  upon  his  vendee.    Th.  D.  1. 1 1.  c.  41.  s.  8. 

2.  When  not  allowable  at  common  lew* 
Darrein  presentment  or  plenarty  cannot  be  alleged  against  the  king.  9 
Edw.  3.  465. ;  Th*  D.  L  1 1.  c.  42.  s.  7.  11.  17. — So  darrein  presentment 
in  time  of  war  is  no  plea.  Vide  Th.  D.  1.  11.  c.  41.  s.  2. — Nor  a  present- 
ment after  the  avoidance  upon  which  the  quare  impedit  is  founded.  Th* 
P.l.  11.  c.  41.s.  9. 

3.  When  allowable  or  not  by  statute*, 
By  st.  West.  2.  (13  Edw.  1.  c.  5.)  the  rights  of  heirs  during  their  minor- 
ity,  wives  inheritrixes  during  their  coverture,  and  spiritual  persons  during 
the  vacancy  of  their  spiritualties  ;  and  each  during  an  estate  by  curtesy,  ia 
dower,  for  life,  years,  or  in  tail,  are  saved  against  presentments  without 
right.  But  if  a  wife  purchase  an  advowson,  and  any  one  presents  during 
her  coverture,  this  darrein  presentment  may  be  pleaded  to  her  writ  of  quare 
impedit,  or  darrein  presentment  since  this  statute.  Th.  D.  1.  11.  c.  41 .  s. 
«.— So  if  the  presentment  be  during  the  infancy  of  an  heir,  who  afterward* 
aliens  the  advowson,  this  darrein  presentment  may  be  pleaded  to  an  action 

by  the  alienee,  who  shall  not  avoid  it  by  force  of  the  statute.     Id.  s.  12. - 

So  if  a  wife  has  an  advowson  only  for  life,  presentment  during  her  cover- 
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tare  is  a  plea  since  this  statute  ;  for  the  wife  had  not  an  inheritance.     Th. 
D.L  11.  c.  41.  s.  12. 

4.  Form  of  the  plea  of  darrein  presentment* 

In  a  quare  impedit  of  the  presentment  of  such  a  one,  darrein  presentment 
bj  the  tenant  or  his  ancestor,  goes  to  the  writ  without  title.  8  Edw.  3, 
436. ;  Th.  D.  1.  1 1.  c.  41.  s.  3. — And  if  alleged  with  title,  it  may  be  pleaded 
to  the  writ  or  to  the  action.  8  Edw.  3.  426. ;  Th.  D.  1.  11.  c.  41.  s.  3. 
18.;  24  Edw.  3.  1. — So  to  a  quare  impedit,  or  darrein  presentment,  plen ar- 
ty of  the  presentment  of  the  defendant  [*]may  he  pleaded  in  abatement, 
without  showing  title  to  the  patronage.  Th.  D.  1.  1 1.  c.  42.  s.  4.  6. ;  but 
fcy  st  W.  2.  c.  5.  it  must  be  a  plenarty  by  six  months — Or  plenarty  of  the 
presentment  of  the  plaintiff  himself  or  his  ancestor.  Th.  D.  1.  1 1 .  c.  42.  s. 
6,  20. ;  and  it  need  not  be  said,  that  the  presentee  of  die  plaintiffwasinstituted 
and  inducted  six  months  before  the  writ  purchased.  Id.  s.  20.  [Vide 
Pleader.  [3  I  8,)] 

5.  Form  of  the  plea  of  plenarty. 

Vide  in  Pleader  (3 1  8.) 

6.   When  usurpation  puts  the  rightful  patron  out  of  possession* 

VideinEsgIise(Hl4,  15.) 

(H  27.)  For  matter  dehors,  that  shows  a  falsity,  or  other  defect  in 
the  writ — Mistake  of  the  title— The  descent. 

1.  What  omission,  defect,  or  generality  in  stating  the  descent  vitiates* 
So  it  may  be  pleaded  in  a  formedon  in  discender,  that  the  donee  had  a 
son  who  survived  his  father,  and  was  seised  by  force  of  the  entail,  who  is 
not  named.     R.  Cro.  Eliz.  842.  ;  Th.  D.  L  H.  c.  50.  s.  1.  12.  $  8  Co.  88. 
b._-So  in  a  formedon  in  reverter  or  remainder,  that  in  the  pedigree  of  the 
donor,  or  of  him  in  remainder,  there  is  an  omission  of  the  eldest  son,  who 
survived  his  father.     8  Co.  88.  a. — So  it  may  be  pleaded,  that  another  was 
later  seised  after  him,  to  whom  the  demandant  makes  himself  heir.     Th.  D. 
L  11.  c.  51. ;  8  Co.  88.  b.— So,  in  an  appeal,  it  maybe  pleaded,  that  there 
was  another  heir  nearer  in  whom  the  right  to  appeal  attached,  though  he 
be  then  dead.     Han.  Ent.  259.  ;  H.  P.  C.  182.— So  in  a  formedon  in  dis- 
cender, it  may  be  pleaded  in  abatement,  that  the  demandant  does  not  show 
how  he  is  cousin  and  heir.     Co.  Ent.  320.  a. — So  in  stating  the  descent,  in 
Ike  count  of  a  writ  of  right,  to  several  as  nieces  and  coheirs  ;  the  manner 
in  which  they  are  nieces,  must  be  shown.  3  B.  &  P.  453. — And  if  in  count* 
ing  in  a  writ  of  right,  one  through  whom  title  is  denied,  is  improperly  stated 
to  be  heir  to  herbrother,  who,  it  appears  by  the  record,  had  a  son  who  sur- 
vived him,  and  through  whom  title  is  properly  denied,  such  erroneous  ap* 
E  nation  of  the  sister  as  heir  to  her  brother,  is  fatal.     2  B.  &  P.  571. ;  5. 
ist,  272. ;  1  Smith,  543.] 
2.  What  omission,  defect,  or  generality  in  stating  the  descent  does  not  vitiate. 
In  a  formedon  in  reverter  or  remainder,  it  cannot  be  objected,  that  in 
the  pedigree  of  the  donee,  there  is  an  omission  of  the  eldest  son  who  sur- 
vived his  father ;  for  the  demandant  is  a  stranger  to  it.     8  Co.  88.  a. ;  Th. 
D.  1.  1 1 .  c.  50.  s.  2. — In  a  writ  of  error  as  cousin  and  heir,  the  plaintiff 
need  not  show  how  cousin.     R.  2.  Cro.  160.— In  a  formedon  in  discender, 
fhe  omission  of  the  elder  son  or  brother,  who  did  survive,  is  immaterial, 
QQless  be  was  seised  by  force  of  the  entail ;  for  it  is  in  the  election  of  the 
demandant  to  name  him  or  not.    Semb.  Th.  D.  1.  1 1.  o.  50.  s«  1. 6,  7. 16.  \ 
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3  Lev.  £19. — So  the  omission  of  a  son  who  was  alien  born.  Th.  D.  1.  11. 
c.  50.  s.  15. — Or  who  had  released,  or  committed  felony,  &c.  Tb.  JD.  1.  11. 
e.  50.  s.  16. 

[*](H  28.)  For  matter  dehors,  that  shows  a  falsity,  or  other  defect 
in  the  writ — Mistake  of  the  title— The  demise. 

1.   What  omission ,  defect,  or  generality  in  stating  the  demise  vitiates. 

So  it  may  be  pleaded,  that  the  demandant  or  plaintiff  has  mistaken  the 
demise  supposed  in  his  count ;  as  in  a  writ  of  entry,  if  the  demandant  say, 
that  the  tenant  had  no  entry,  but  after  a  demise  made  by  A.-  to  B.,  ne  lessa 
pas  is  a  good  plea.  Th.  D.  1.  1 1  •  c.  52.  s.  2. — So  in  waste  against  an  as- 
signee of  a  lessee  for  years,  a  mistake  of  any  demise  supposed,  is  a  good 
plea.  5  Edw.  3.  228.  ?  Th.  D.  1.  11.  c.  52.  s.  10.— So  in  waste  against  a 
husband  and  wife,  upon  a  demise  supposed  to  both,  it  may  be  pleaded,  that 
the  demise  was  to  the  husband  alone.  6  Edw.  3.  250. ;  Th.  D.  1.  11.  c. 
52.  s.  1 2. — So  in  waste  upon  a  demise  supposed  by  his  brother,  that  the 
demise  was  made  by  his  father,  and  confirmed  by  his  brother.  8  E4wn  3. 
392. ;  Th.  D.  I.  11,  c.  52.  s.  14. — So  in  waste  upon  a  lease  made  by  him- 
self, that  the  lease  was  by  his  father,  and  confirmed  by  himself.  9  Edw. 
3.  449.  Th.  D.  1.  11.  c.  52.  s.  14.— Or  that  the  lease  was  by  the  plaintiff 
and  his  wife.  Th.  D.  1.  11.  c.  52.  s.  16. — So  in  waste  against  two  upon  ^ 
lease  to  them  and  to  A.,  the  father  of  the  plaintiff,  for  their  lives,  and  to 
the  heirs  of  A. ;  that  the  lease  was  to  the  defendants  alone  for  life,  remain* 
der  to  A.  and  his  heirs.  24  Edw.  3.  21.  [28]  ;  Th.  D.  1.  11.  c.  52.  s.  17. 
—So  in  waste  by  a  woman  upon  a  lease  by  her  and  her  husband,  that  the 
lease  was  by  the  husband  and  the  plaintiff,  and  also  by  a  sister  of  the  plains 
tiff,  and  her  husband  now  alive.  22  H.  6.  28.  [24] ;  Th.  D.  1.  11.  c.  52. 
s.  21. — So  in  waste  upon  a  lease  by  the  father  of  the  plaintiff,  that  the 
lease  was  by  the  father  and  his  wife  now  alive.  Th.  D.  1.  1 1.  c.  52.  s.  28. 
*— So  in  a  writ  of  entry  if  the  demandant  allege  a  lease  by  A.  to  B.,  the  de- 
mandant may  plead,  that  C.  demised  and  not  A.  Keilw.  93. 

2.   What  omission,  defect,  or  generality  in  stating  the  demise,  does  not. vitiate* 

But  it  is  sufficient,  if  the  substance  and  effect  of  the  demise  be  pursued, 
as  if  a  man  bring  a  dum  fuit  infra  aetatem  against  his  own  lessee,  a  plea  that 
the  demise  was  made  by  the  demandant  and  another  his  joint-tenant,  is  not 
good,  if  the  other  be  dead.  Th.  D.  1.  11.  c.  52.  s.  3.  11.— So  in  a  cui  in 
vita,  supposing  that  the  tenant  had  no  entry  but  by  S.,  to  whom  her  hus^ 
band  demised,  it  is  no  plea,  that  the  husband  demised  to  S.  and  his  wife. 
Id.  s.  4. — So  if  two  parceners  make  a  demise  and  one  of  them  die  without 
issue,  the  other  shall  have  waste,  supposing  the  demise  from  herself  only. 
Per  Finchden,  46  Edw.  3. 17. ;  Th.  D.  1.  11.  c.  52.  s.  18.— So  if  waste  be 
brought  upon  a  demise  by  the  plaintiff,  if  the  defendant  plead  that  the 
plaintiff  and  three  others  demised,  reserving  the  reversion  to  them  four  and 
their  heirs,  the  plaintiff  may  reply,  that  the  three  released  to  him  and  his 
heirs.     46  Edw.  3.  17, ;  33  H.  6.  4. ;  Th.  D.  1.  1 1.  c.  52.  s.  18. 

(H  29.)  For  matter  dehors,  that  shows  a  falsity  or  other  defect  in 

the  writ— Mistake  of  the  title— The  estate. 

1.  When  allowable* 

So  it  may  be  pleaded  in  abatement,  if  the  demandant  sue  by  an  [*]actk>i* 
of  a  higher  nature  than  his  estate  allows ;  as  if  tenant  in  tail  bring  a  writ  of 
right,  it  may  be  pleaded,  that  the  demandant  had  nothing  the  day  of  the  writ 
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purchased,  except  to  him  and  the  heirs  of  his  body.  Th.  D.  1.  ll.c.  44.  8. 
3*— So  if  he  bring  a  writ  of  cosinage,  4  Edw.  3.  139. ;  Th.  D.  1. 1 1.  c.  34. 
s.  7.— So  in  waste  if  the  plaintiff  entitle  himself  by  descent,  it  may  be  plead* 
ed,  that  he  is  in  by  devise.  Lut.  1557. — So  if  the  demandant  or  plaintiff 
mistake  the  estate  of  the  tenant  or  defendant ;  as  in  waste  against  one  as 
tenant  in  dower,  it  may  be  pleaded,  that  she  held  by  gift  made  to  her  former 
husband  and  her  in  frank  marriage.  18  Edw.  3.  32.  b.  ;  Th.  D.  1.  ll.c. 
53.  s.  3. — So  in  waste  against  one  as  tenant  by  the  curtesy,  that  A.  was 
seised  and  devised  to  him  for  life.  Semb.  29  Edw.  3.  34.  [27. ;]  Th.  D. 
1. 11.  c.  53.  s.  4. — So  in  an  account  against  one  as  bailee,  that  he  was  guar* 
dianin  socage.     Th.  D.  1.  ll.c.  35.  s.  13. 

2.  Form  of  the  plea  that  he  is  in  by  devise,  not  by  descent* 

It  19  not  necessary  to  traverse  the  descent ;  for  it  is  falsified  by  the  plea* 
Lut.  1558. — Yet  the  traverse  will  be  good  upon  a  general,  though  not  upon 
a  special  demurrer.     R.  Ibid. 

(H  30.)  For  matter  dehors  that  shows  a  falsity,  or  other  defect  in 

the  writ — Mistake  of  the  title— The  entry. 

So  if  the  demandant  mistake  the  entry  supposed  to  have  been  made  by 
tbe  tenant;  as  in  a  writ  of  entry  against  a  dean  and  chapter  supposing  that 
they  had  not  entry  bat  by  A.,  the  father  of  the  demandant,  it  may  be  plead- 
ed in  abatement,  that  the  dean  found  the  church  seized  of  the  tenements. 
Th.  D.  1.  11.  c.  54.  s.  14. — So  in  a  writ  of  entry  for  lands,  into  which  the 
tenant  had  not  entry,  till  after  a  disseisin  which  H.  made  to  the  ancestor  of 
(be  demandant,  it  may  be  pleaded,  that  he  entered  as  son  and  heir  to  H., 
and  so  the  demandant  might  have  had  a  writ  of  entry  within  the  degrees. 
5  Edw.  3.  216. ;  Th.  D.  1.  11.  c.  54.  s.  17.— Or  that  the  tenant  and  H. 
are  the  same  person,  and  that  H.  enfeoffed  B.,  who  granted  by  fine  to  the 
tenant ;  for  then  the  demandant  might  have  had  a  writ  in  the  per  and  cui, 
and  not  in  the  post.     Th.  D.  1.  ll.c.  54.  s.  22. 

\H  31.)  For  matter  dehors  that  shows  a  falsity,  or  other  defect  in 
the  writ— Mistake  of  the  title.  Vide  in  Replevin,  Trespass — 
The  property — Omission  of  preliminaries— And  premature  suit* 

1  •  When  allowable  in  replevin* 
So  it  may  be  pleaded  in  abatement  in  replevin,  that  the  property  of  the 
goods  taken  is  not  in  the  plaintiff.  Tb.  D.  1.  ll.c.  46*  s.  1.  ;  Reg.  pi. 
292. ;  [1  Salk.  5. ;  or  in  bar,  Ld.  Raym.  984 ;  which  last  seems  the  more 
appropriate  mode.  9  Hen.  6.  M.  1 4.  p.  39. ;  Carth.  243.] — And  in  replev- 
in by  two  that  the  property  is  in  one  only.  Th.  D.  1.  ll.c.  46.  s.  2.  8. ;  2 
Edw.  4.  23. — Or  mat  the  property  of  part  i9  in  one  alone,  and  the  property 
of  other  part  in  the  other  alone.  10  Edw.  4.  4. ;  2  R.  3.  15.  b. ;  Th.  D. 
1.  1 1 .  c.  46.  s.  9.— So  in  replevin  by  husband  and  wife,  that  the  property 
Is  in  the  husband  alone*    Ast.  Ent.  C. 

[*]2.  What  property  is  sufficient  to  maintain  replevin. 

But  it  is  sufficient,  if  the  plaintiff  had  a  special  property,  though  the  gen- 
eral property  was  in  another ;  as  if  the  catne  taken  were  levant  and  couch- 
ant  upon  his  land.  Tb.  D.  1.  ll.c.  46.  s.  3. — Or  if  the  goods  taken  were 
in  Ms  ward  or  custody.  47  Edw.  3.  12. ;  Th.  D.  1. 1 1.  c.  46.  s.  3.— Or  if 
the?  were  the  cattle  of  bis  villain.     Th.  D.  1.  ll.c.  46.  g.  4. 6. 
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3.  Whether  allowable  in  trespass* 
Property  in  another  is  no  plea  in  trespass.  27  H.  8.  21. ;  20  H.  &>  19*  ; 
Th.  D.  L  11.  c.  46.  s.  6. 

4.  Omission  of  preliminaries, 

[The  omission  by  an  attorney,  suing  for  his  charges,  to  deliver  a  bill  pur* 
suant  to  the  statute  3  Jac.  I.e.  7.  s.  1.,  might  have  been  pleaded  in  abate* 
ment,  3  Salk.  22. ;  under  2  Geo.  2.  c.  23.  s.  23.,  it  is  a  defence  under  the 
general  issue.] 

5.  Premature  suit* 

[That  debt  is  brought  before  the  day  of  payment  may  be  pleaded  in  abate- 
ment. Lutw.  8.  13.  16.  25.  3  Inst.  CI.  56. ;  Fortes.  334. ;  but  see  Ld. 
Raym.  345. — It  is  also  a  defence  under  nil  debet.  But  semble  it  cannot  in 
assumpsit  be  pleaded,  that  the  promise  was  made  after  the  action  brought* 
Ld.  Raym.  1249.] 

(H  32.)  For  matters  ex  post  facto— Death  of  the  demandant  or 

plaintiff. 

1  •  When  the  suit  is  abated  by  the  common  law* 

f  So  it  may  be  pleaded  in  abatement  of  the  writ,  that  since  the  last  continu- 
ance die  plaintiff  or  demandant  died.  Reg.  pi.  293. ;  Ask  Ent.  8.— So  a 
writ  shall  abate  if  the  demandant  or  plaintiff  dies  after  verdict  and  before  the 
day  in  bank ;  for  this  matter  may  be  moved  in  arrest  of  judgment.  Cro.  Car. 
5Q9. ;  Cont.  per  Berkley,  Mar.  65.;  Ace.  1  Sid.  143.— Or  the  Court  in 
their  discretion  may  put  the  party  to,  a  writ  of  error.  1  Sal.  9. — So  if  the 
husband  dies  in  an  action  by  husband  and  wife,  for  they  are  but  one  person. 
Cro.  Car.  509.  {  So,  if  the  wife  dies  pending  a  suit  by  husband  and  wife, 
the  writ  shall  abate.  Archer  v.  Collv,  4  Hen.  &  Munf.  410.  But  it  was 
resolved  in  Vaughan  v.  Wilson,  4  Hen.  &  Munf.  452.  that  in  a  suit  by 
husband  and  wife,  to  recover  personal  property,  in  her  right,  the  death  of 
the  husband  pending  the  suit,  should  not  abate  the  writ ;  but  that  the  right 
would  survive  to  her ;  and  on  her  death,  that  the  suit  could  not  be  re- 
vived by  his  representatives.  In  personal  actions,  where  the  cause  of  ac- 
tion does  not  survive,  on  the  death  of  a  party,  the  representatives  of  nei- 
ther party  can  prosecute  or  defend;  but  the  writ  will  abate.  Thayer. 
v*  Bond,  3  Mass.  Rep.  296.  So,  on  the  death  of  the  plaintiff,  in  debt  on  a 
penal  statute.  Estis*  Ex'x.  v.  Lenox,  Cam.  &  Not.  72.  But  it  was  held 
in  Fister  v.  Beall's  Adm's.  1  Har.  &  Johns.  Rep.  31.  that  on  the  death  of 
the  original  plaintiff,  in  replevin,  that  his  representatives  might  appear  and 
prosecute.    Vide  Melten  v.  Baldwin,  4  Mass.  Rep.  480.  \ 

2.  When  the  suit  is  not  abated  by  the  common  law. 

But  an  action  by  a  mayor  and  commonalty  does  not  abate  by  the  death  of 
the  mayor.  Th.  D.  1.  12.  c.  1.  s.  15. ;  Cont.  1  Sal.  398. — Nor  an  action 
by  a  dean  and  chapter  by  the  death  of  the  dean,  if  there  was  another  dean 
cnosen  before  the  day  in  court,  and  the  first  dean  was  not  named  by  his  name 
of  baptism.  Th.  D.  1.  12.  c.  1.  s.  15.  \  Nor  an  action  in  the  name  of 
one,  as  a  publick  officer  or  trustee.  Anon.  1  Hagev.  148.  j  Otherwise  and 
though  he  was  not  named  by  his  christian  name,  if  there  was  no  other  dean 
before  the  day  in  court.  Ibid.— So  an  information  does  not  abate  by  the  death 
of  the  attorney-general.  2  Buls.  261. — Nor  by  the  death  of  a  relator,  who 
informs  for  the  long.  2  Buls.  134.  262.$  Hard.  161. — Otherwise  if  an  in- 
former who  sues  qui  tarn,  &c.  dies.  R.  2  Buls.  1 34. — R.  that  the  attorney- 
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general  in  such  case  may  proceed  for  the  king.  Cro.  Eliz.  583. ;  Vide  Mo» 
541. — Nor  does  an  appeal  in  the  spiritual  court  abate  by  the  death  of  the 
appellant.  R.  2  Lev.  [*]6. — Nor  any  suit  there  by  the  death  of  the  partyv 
Agr.  2.  Rol.  20. ;  1  Vent.  134. ;  Cont.  if  the  party  die  before  issue.  1  Leoi 
278. — [In  case  of  the  death  of  either  party  in  vacation  after  verdict,  judgment 
might  at  common  law  have  been  entered:  that  vacation  as  of  the  preceding 
term,  and  it  would  have  been  a  good  judgment  at  common  law  as  of  the  pre- 
ceding term ;  though  it  be  not  so,  upon  the  stat.  of  Frauds,  in  respect  of 
purchasers,  but  from  the  signing.  1  Salk.  87. ;  3  Salk.  1 86. ;  1  Ld.  Raym. 
695. ;  2  Ld.Raym.  766.  S49.  869. ;  7  Mod.  2.  93. ;  3  Salk.  159. ;  2  Salk. 
401.  7  Mod.  39.  ;  6  Mod.  191. ;  3  P.  Wms.  399. ;  Willes  427. ;  Barnes  266.; 
6  T.  R.  368. ;  7  T.  R.  20. ;  Tidd's  Prac,  909.— So  if  either  party  die  aftef 
a  special  verdict,  and  pending  the  time  taken  for  argument  or  advising  there- 
on, or  a  motion  in  arrest  of  judgment,  or  for  a  new  trial,  judgment  may  be 
entered  at  common  law,  after  his  death,  as  of  the  term  in  whichi:he  postea 
was  returnable,  or  judgment  would  otherwise  have  been  given  nunc  pro  tunc; 
that  the  delay  arising  from  the  act  of  the  court,  may  not  turn  to  the  preju- 
dice of  the  party.  1  Leon.  187.;  Latch.  92.;  1  Sid.  462.;  lVent.  58. 
90.;  10  Mod.  30.  325.;  1  Str.  427.;  1  Burr.  147.  226.  lWils.  124.;  4 
Burr.  2277.;  1  East,  409. ;  Barnes  255.  261. ;  1  Taunt.  385;  Tidd'sPract. 
910. — But  it  is  only  permitted  to  enter  judgment  nunc  pro  tunc,  where  the 
delay  has  proceeded  from  the  act  of  the  court.  At  least  if  this  rule  is  to  be 
extended,  it  can  only  be,  where  the  delay,  occasioned  by  the  opposite  par- 
ty, has  been  frivolous ;  not  where  his  proceeding  has  been  according  to 
the  common  course  of  law.  1  T.  R.  637. ;  nor  where  (a  considerable 
time  having  elapsed)  the  delay  has  resulted  from  the  party  himself,  or, 
what  is  the  same,  his  attorney.  1  Str.  639. ;  Barnes  262. ;  et  vide  6 
Mod.  191.  And  being  discretional,  equitable  terms,  will,  if  necessary, 
be  imposed  as  the  conditions  of  permitting  the  entry ;  thus,  in  the  case*  of 
an  executor  defendant,  an  undertaking  by  plaintiff  not  to  disturb  interme- 
diate payments  made  by  defendant,  6  T.  R,  1 1 .  ;  or  impeach  judgment* 
obtained  in  the  interval.  Tidd's  Prac.  910,  n.  e.  citing  Lloyd  v.  Howell 
MSS. — And  where  on  a  rule,  by  consent,  of  reference  to  the  prothonotary, 
the  plaintiff  died,  his  executor  was  made  party  in  his  room,  without  de- 
fendant's consent.  Barnes  210.]— So  at  common  law,  if  the  plaintiff  dies 
after  the  day  in  bank,  judgment  shall  be  entered ;  for  no  continuances  are 
afterwards  entered.  1  Vent.  59.  90. ;  1  Sid.  462.  {  And  in  ejectment, 
the  death  of  the  lessor  of  the  plaintiff,  he  being  a  mere  nominal  party,  wiB 
not  abate  the  writ.  Frier  v.  Jackson,  8  Johns.  Rep.  387.  Purvis  v.  Hill* 
2  Hen.  and  Munf.  614.  Kinney  v.  Beverly,  1  Hen.  and  Munf.  531.  So, 
on  an  appeal  from  a  judgment  in  ejectment,  notwithstanding  the  lessor 
claimed  the  land  as  tenant  for  life  only.  Medley  t>.  Medley,  3  Munf.  191.. 
Vide  Cont.  Howard's  Lessee  v.  Gardiner,  3  Har.  and  M'Hen.  98.  \ 

3.  Of  the  statutable  provisions  on  this  svbjecU 

1.  By  st.  17  Car.  2.  c.  8.,  made  perpetual  by  st.  1  Jac.  2.  c*  17.,  in  ac- 
tions personal,  real,  or  mixed,  the  death  of  the  plaintiff  or  defendant  be- 
tween verdict  and  judgment  shall  not  be  alleged  for  error,  so  as  such  judg- 
ment be  entered  within  two  terms  after  the  verdict.— By  which  statute  the 
judgment  relates  to  the  life  of  the  party,  so  as  to  avoid  mesne  debts  paya- 
ble by  his  executor.— R.  Ray.  210.;  1  Lev.  278.— [The  death  of  the 
party  before  the  assizes  is  not  remedied  by  this  statute ;  secus,  after  they 
lave  begun,  though  before  the  trial  of  the  cause,  since  in  law  the  assises  are 
but  as  one  day.     ll  Mod.  137. $  1  Salk.  8. ;  vide  2  Ld.  Raym.  1415.  n. ; 
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7LR,  31.— Nor  is  a  death  before  the  actual  day  of  trial  at  the  sittings  in 
term.     3  B.  &  P.  549.— Note,  that  on  the  plaintiff  in  replevin  dying  after 
declaration  and  before  avowry,  the  defendant  cannot  have  judgment  de  re- 
torno  habendo ;  but  must,  as  he  [*]may,  distrain  again.      2  Wils.  83. — And 
held  that  where,  ultimately  a  nonsuit  (e.  gr.)  is  entered  at  a  point  reserved 
at  the  trial,  it  has  relation  back  to  the  trial,  so  as  to  warrant  the  entering 
of  judgment  for  the  defendant  deceased,  as  of  the  term  following.     1  Taunt. 
385.  2.  By  st.  8  &  9  W.  3.  c.   11.  s.  6.,  in  all  actions  to  be  commenced 
in  any  court  of  record,  if  the  plaintiff  or  defendant  happen  to  die  after  (not 
therefore  where  he  dies  before*  though  the  rule  to  plead  has  expired,  1 
TVils.  315.)  interlocutory  and  before  final  judgment,  the  action  shall  not 
abate  by  reason  thereof,  if  such  action  might  have  been  originally  prose- 
cuted or  maintained  by  or  against  the  executors  or  administrators  of  the 
party  dying ;  but  the  plaintiff,  or  if  he  be  dead  after  such  interlocutory 
judgment,  his  executors  or  administrators,  fehall  have  a  6cire  facias  against 
the  defendant,  if  living,  after  such  interlocutory  judgment,  or  if  dead  after, 
then  against  his  executors  or  administrators,  to  shew  cause  why  damages  in 
such  action  should  not  be  assessed  and  recovered  by  him  or  them. — It  is 
observable,  with  respect  to  the  last  act,  that  it  does  not  create  any  new 
right,  or  keep  that  alive  which  by  the  common  law  was  determined,  but 
only  operates  to  prevent  the  delay  and  expence  of  a  fresh  suit.     Hence 
where  the  plaintiff  in  an  action  for  a  libel  died  after  interlocutory  judgment 
signed,  but  before  the  next  day  in  bank,  it  was  held  that  the  suit  abated 
by  his  death.     4  Taunt.  884.     In  the  same  manner,  if  in  an  action  by  hus- 
band and  wife,  for  a  demand  due  to  the  wife  whilst  sole,  she  dies  pending 
the  suit,  it  abates.     3  Mod.  189.  n. ;  though  not  by  the  death  of  the  hue-  ^ 
band.] 

4.  Form  of  the  plea* 
A  plea  of  the  death  of  a  plaintiff  or  defendant  is  not  good,  if  it  conclude 
with  praying  judgment  of  the  writ  et  quod  breve  cassetur ;  for  it  ought  to 

!>ray  judgment  si  curia  ulterius  velit  procedere  ;  for  the  writ  was  abated  in 
act  before.     R.  3  Lev.  120. ;  vide  post  (I  12.)  transposed  from  (H  33.) 

5.  Form  of  entering  judgment  under  the  statute  17  Car*  2.  c.  8. 

[It  is  entered  by  or  against  the  party  as  though  living.  1  Salk.  42. — And 
should  be  entered  or  at  least  signed  ^within  the  two  terms.  1  Sid.  385.  ? 
Barnes  261. ;  for  if  delayed  leave  will  not  afterwards  be  granted  to  enter  it 
nunc  pro  tunc.     4  Taunt.  702.,  et  vide  1  T.  R.  637. ;  6  Mod.  59.] 

(H  33.)  For  matters  ex  post  facto— Death  of  one  of  the  demand- 
ants or  plaintiffs. 

1  •   When  the  suit  is  abated  by  the  common  law* 

So  in  all  real  actions,  the  death  of  one  of  the  demandants  or  plaintiffs 
since  the  last  continuance,  may  be  pleaded  in  abatement ;  as  in  an  assize. 
Vide  Bendl.  pi.  74.  |  Or  in  a  writ  of  right,  if  the  death  be  seasonable  sug- 
gested on  the  record.  Cutts  r.  Haskins,  11  Mass.  Rep.  56.  {  Though 
one  of  the  demandants  be  summoned  and  severed,  and  men  dies  ;  as  in  an 
assize  or  other  original  action  by  joint  tenants,  if  the  one  is  summoned  and 
severed,  afid  dies.  10  Rep.  134.  a. — So  in  a  real  action  by  parceners, 
where  one  is  summoned  and  severed,  and  dies.  Ibid. — And  this  as  well 
when  the  parcener  has  issue  as  when  not.  Ibid. — So  in  a  scire  facias  in  a 
real  action :  as  in  a  scire  facias  upon  a  judgment  in  an  assize  by  husband 
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and  [*]wife,  if  the  husband  die,  the  scire  facias  abates*  Bro.  Brief  S97.-^ 
So  generally  in  all  actions  the  death  of  one  plaintiff,  since  the  last  continu- 
ance, may  be  pleaded  in  abatement.  R.  2  Lev.  82. ;  Cart.  193.— As  in 
attaint.  R.  Mo.  9.  17. — Though  the  property  survives  to  the  other  ;  as  in 
trover,  R.  2  Lev.  82. ;  1  Vent.  235. ;  Ray.  463. ;  Per  three  J.  contra,  2 
Bui.  262. — In  a  writ  of  error.  10  Rep.  135.  a. ;  R.  Yel.  208.  ;  3  H.  7. 
K;  Co.  Ent.  271.  c.  ;  2  Bui.  231.  ;  1  Sho.  187.  ;  R.  1  Sal.  319.;  [Cont. 
12  Mod.  240.] — In  indebitatus  assumpsit.  R.  3  Mod.  249. — In  trespass  by 
joint-tenants.  R.  2  Cro.  1 9. ;  Dub.  Cro.  Car.  509. — In  execution  sued 
upon  a  statute-merchant.  25  Edw.  3.  38.  ;  [T.  25  Edw.  3.  81.  pi.  13.— > 
Whether  the  death  of  one  of  several  executors,  at  common  law,  abated  thei? 
suit  was  vexata  questio.] 

2.   When  the  suit  is  not  abated  by  the  common  (aw. 

But  in  personal  or  mixt  actions  for  a  chattel  or  entire  thing,  which  surn 
vives  to  the  other,  if  the  one  be  summoned  and  severed,  and  die,  the  suit 
shall  not  abate.  10  Rep.  134.  b. — As  in  a  writ  of  ward  of  the  body.  Ibid. 
— In  detinue  of  charters.    10  Rep.  135.  a. — Iiva  quare  impedit.  10  Rep. 

134.  b.  ;  7  Rep.  26.  b. — In  a  writ  of  debt  by  two  executors.  10  Rep.  134.  a.; 

135.  a.  Read  and  Redman.  Th.  D.  1.  12.  c.  1.  s.  5.  >  Adm.  1  Vent.  235. — 
So  in  a  judicial  writ,  where  the  one  is  summoned  and  severed  and  dies,  the 
writ  shall  not  abate  ;  as  in  a  scire  facias  by  joint-tenants.  .  10  Rep.  134.  b. 
— Or  by  parceners,  where  she  who  dies  has  no  issue.  10  Rep.  134.  b.  ; 
secusif  she  has. — Nor  in  a  judicial  writ  in  personal  actions,  if  the  one  die, 
though  he  be  not  summoned  or  severed  ;  as  in  a  quid  juris  clamat.  1 0  Rep. 
135.  a.  ;  Cart.  194. — So  the  writ  shall  not  abate  by  the  death  of  one  of  the 
plaintiffs,  when  the  survivor  cannot  have  another  writ  without  prejudice, 
though  he  be  not  summoned  and  severed ;  as  in  a  quare  impedit  upon  a 
plenarty  and  six  months  passed,  or  when  a  lapse  will  incur.  10  Rep.  134. 
b.;  7  Rep«  26.  b.  ;  2  Cro.  19. — Though  the  quare  impedit  be  by  husband 
and  wife,  and  the  wife  die.  7  Rep.  26  b.— -So  the  writ  shall  not  abate  by 
the  death  of  one  of  the  plaintiffs  when  it  is  only  for  a  discharge  ;  as  in  an 
audita  querela.  10  Rep.  135.  a. ;  Yelv.  209.  ;  2  Cro.  19. — So  if  the  in- 
former die,  the  attorney-general  may  proceed  for  the  king's  moiety.  R, 
Mo.  541.  5  [Vid.  Cro.  Eliz.  583.] 

3.  Of  the  statutable  provisions  on  this  subject* 

By  st.  8  &  9  W.  3.  c.  1 1  •  s.  6.  &  7. — If  there  be  two  or  more  plaintiffi  or 
defendants,  and  one  or  more  of  them  die,  if  the  cause  of  action  shall  survive 
to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  defendant  or 
defendants,  the  writ  or  action  shall  not  be  thereby  abated,  but  such  death 
being  suggested  upon  the  record,  [Vide  8  Mod.  116.,]  the  action  shall  pro- 
ceed at  the  suit  of  the  surviving  plaintiff  or  plaintiffs,  against  the  surviving 
defendant  or  defendants.  [Vide  supra,  (H  32.)  3. — In  prohibition  by  hus- 
band and  wife,  his  death  does  not  abate  the  suit.  B.  R.  H.  395.  Vide  Cro. 
Car.  509. 

4.  Form  of  the  plea* 

A  plea  in  abatement,  that  two  plaintiffs  are  dead,  is  good,  though  the  death 
of  one  is  sufficient.  2  Lev.  82. 
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[*]  (H  34.)  For  matters  ex  post  facto— Death  of  the  tenant  or  <Je- 

fendant. 

1*   When  the  suit  w  abated  by  the  common  law. 

So  the  death  of  the  tenant  or  defendant  since  the  last  continuance  may 
be  pleaded  in-abatement.  {  So,  in  ejectment,  by  the  death  of  the  defend- 
ant, the  writ  will  abate.  Anon.  1  Hayw.  500.  In  analogy  to  the  princi- 
ple of  these  cases,  it  has  been  held,  that  a  sentence  of  imprisonment  for  life, 
will  abate  the  writ.  2  Johns.  Cas.  408.  \  So  the  death  of  the  defendant 
after  a  verdict  before  the  day  in  bank,  may  be  moved  in  arrest  of  judgment. 
Cro.  Car.  509. ;  1  Sid.  131.  ;  D.  that  it  was  not  proper  in  arrest  of  judg- 
ment, because  the  parties  had  no  day  to  plead  ;  but  it  was  error.  3  Leo. 
5. ;  [But  vide  as  to  this  supra,  (H  32.)  2.] — So  death  after  garnishment  in 
detinue  abates  the  writ.  21  H.  6.  39.  [35.]  ;  Th.  D,  1.  12.  c.  2.  8.  37. — 
So  by  the  death  of.  the  defendant  in  the  spiritual  court  before  issue,  viz.  ante 
litis  contestationem,  the  suit  ceases.  D.  1  Leo.  278.  j  So,  in  actions  qui 
tarn,  the  death  of  the  defendant  will  abate  the  writ.  Blount  v.  Fish,  1  Hayw. 
502*  Benson  ?•  Egertqq,  Bray t.  21/ { 

2.   When  the  suit  is  not  abated  by  the  common  law. 

But  a  writ  shall  not  abate  by  the  death  of  the  defendant,  after  the  first 
judgment,  and  before  final  judgment ;  as  in  an  account  R.  1  Leo.  263.  ; 
3  Leo.  68. — Or  after  judgment  in  trespass,  before  a  writ  of  inquiry.  Ibid. 
—Nor  by  the  death  of  the  defendant  on  error  upon  a  judgment  in  dower  ; 
but  a  scire  facias  shall  go  against  her  executors.  R.  Yelv.  1 1 3. — So  gener- 
ally in  error  by  the  death  of  the  defendant  the  writ  does  not  abate,  but  a 
sci' fa'  ad  aud*  er>  shall  go  against  his  executors.  R.  2  Buls.  231.;  Per 
Holt.  Sbp*  1 86. — Otherwise  where  upon  a  writ  of  error  the  record  itself  is 
pot  removed,  but  only  the  transcript ;  for  there,  by  the  death  of  the  defend- 
ant the  error  abates  ;  as  in  error  in  the  exchequer  chamber  upon  a  judgment 
in  the  Kiqg's  Bench.  Semb.  1  Sho.  187. ;  Semb.  Cont.  Mo.  701. — So  by 
the  de*tb  of  the  defendant  in  the  spiritual  court,  after  litis  contestationem. 
the  suit  does  not  cease.  1  Leo.  278. — Nor  in  the  Admiralty,  Semb.  1  Sal. 
33.  {  Penhallow  v.  Doanes'  Admr's.  3  Dall.  54,  86,  101,  117.  }  Nor  by 
the  death  of  the  appellant,  after  an  appeal  from  a  sentence  in  the  Spiritual 
Court.  R.  2  Lev.  6, 

3.  Of  the  statutable  provisions  on  this  subject* 
[Vide  supra,  (H  32.)  3.] 

(H  35.)  For  matters  ex  post  facto — Death  of  one  of  the  tenants  or 

deifendants.      <{  Vide  (E  17.)  1.  ^ 

1.   When  the  suit  is  abated  by  the  common  law* 
So  the  death  of  one  of  the  tenants  or  defendants  in  a  real  action  abates 
the  writ ;  a*  the  death  of  one  joint-tenant  in  an  assize.  Bro.  Brief  295.  ; 
Adm.  Bendl.  PI.  74.    {  So,  in  a  writ  of  partition,  where  one  of  three  defen- 
ants>  being  tenant  of  the  freehold,  the  other  two  being  his  tenants  for  years 
or  at  Willi  died  pending  the  suit  and  before  trial,  the  writ  abated  by  his 
death.     M'Kee  v.  Straub,  2  Binn.  1.      So  in  a  writ  of  right,  the  death  of 
one  of  the  demandants,  before  trial,  abates  the  whole  writ.     Carter  v.  Car 
1  Gilm.  145.  }      So  the  death  of  one  of  the  tenants  in  a  praecipe  quod  red- 
dat.    Bro.  Brief  400. — In  a  right  of  advowson  against  parceners  or  ioint-ten- 
"«     RTCr°#  Can  574#  ^3#   585m  589#  5  Hard*  H3.  5  Jon.  452,— -In  as- 
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against  husband  and  wife  if  the  husband  die.  Bro.  Brief  295. — In  case 
against  two  executors,  if  one  die.  Sh.  56. — If  he  dies  after  issue  joined  before 
trial*  Sho.  56. — So  in  a  personal  action  for  a  duty ;  as  in  debt.  50  Edw. 
3.  7.  b.  ;  40  Edw.  3.  26. b.;  Th.  D.  U  12.  c.  2.  s.  30. ;  [1  Sid.  259. ;  qu.  in 
covenant,  Style  421.] — In  debt  against  three  executors.  R.  1  Leo.  44.  ; 
Adm.  PI.  Com.  186.  b. ;  Bro.  Brief  234. — In  detinue  of  charters  against  exe- 
cutors. 2  H.  4.  18.  b.  ;  Th.  D.  1.  12.  c.  2.  s.  34. — In  assumpsit  against 
tiro  [*]executors.  R.  Ray.  131. ;  1  Lev.  165. ;  1  Sid.  259. — In  case  for 
diverting  a  water-course.  Carth.  149. — In  an  action  for  words  against  hus- 
band and  wife,  if  the  wife  die.  R.  Hob.  129.;  Hard.  151,  2. — [Secus  if 
for  words  by  both.  Style  135.] — In  a  writ  of  ward.  Bro.  Brief  90. — So 
in  an  account.  Dub.  Cro.  Eliz.  701.  ;  D.  ace.  Ray.  131 — In  error  against 
the  three  plaintiffs  in  the  first  action.  3  H.  7.  1. ;  14  H.  7.  ult.  Vide  2 
Bulst.  231.  ;  Th.  D.  1.  12.  c.  2.  s.  42. — So  in  an  action  against  two,  though 
the  sheriff  returns  a  cepi  corpus  for  both.  Bro.  Brief  91. 

2.   When  the  suit  is  not  abated  by  the  common  law. 

Bat  an  action  shall  not  abate  by  the  death  of  one  of  the  tenants  or  defend- 
ants, when  the  other  has  the  whole  by  survivorship  ;  as  in  mort  d'ancestor 
against  two  joint-tenants.     Th.  D.  1.  12.  c.   2.  s.  5.  ;  Cro.   Car.  574. ;  3 
Mod.  249. ;  Hard.  1 13. — In  error  against  an  heir  and  terre-tenants,  and  the 
heir  dies.     42  Ass.  pi.  22. ;  Th.  D.  1.  12.  c.  2.  s.  25. — Nor  when  the  ac- 
tion is  founded  upon  a  tort ;  as  in  an  assize  against  two  disseisors,  if  the  one 
die.     23  Ass.  pi.  10.  j  Th.  D.  1.  12.  c.  2.  s.  4. ;  Dy.  [88.]  ;  175.  a.  ;  Cro. 
€ar.  574. ;  [6  Rep.  9.  Jenk.  Cent.  90.1 — In  trespass.     Bro.  Brief  80.  ;  R. 
Yel.  209. ;  R.  2  Lev.  82. ;  R.  Cro.  EGz.  145. ;  Th.  D.  1.  12.  o.  2.  s.  36. ; 
[3  Salic.  117. ;  Style  135.  cont.] — Though  they  are  charged  jointly.  2  Cro. 
19.— In  ejectment.     R.  Mo.  469. ;  Th.  D.  1.  12.  c.  2.  s.  27. — In  ejectment 
pgainst  husband  and  wife,  if  the  husband  dies ;  for  it  is  in  the  nature  of  tres- 
pass, and  judgment  shall  be  entered  against  the  wife  alone.  R.  2  Cro.  356. ; 
Jlard.  161.. — In  trover.     D.   3  Mod.  249. — In  conspiracy.     Bro.  Brief. 
330. ;  Qu.  Th.  D.  1.  12.  c.  2.  s.  27.  44  Edw.  3.  22. — In  deceit  to  reverse  a 
fine  of  land  in  ancient  demesne  ;  for  it  is  in  the  nature  of  Trespass.  R.  Mo. 
J3.  ;  3  Leo.  3. ;  R.  Bend.  pi.  94. ;  R.  4  Leo.   1 97. — In  an  action  for  an 
escape  against  the  two  Sheriffs  of  York.  R.  Cro.  EJiz.  625.  ;  Vide  Hard. 
115.;  Semb.  Hard.    161. — In  replevin.     D.   Cro.   Eliz.   625.;  R.  Cro. 
Eliz.  574. ;  2  Cro.   19. ;  R.  Dy.  175.  a. ;  if  the  defendants  avow  en  auter 
droit*  Mo.  395. — Secus  if  in  their  own.     Mo.  395. — In  ejectment,  or  in 
ravishment  of  ward.  12  H.  4.  10.  b. ;  Th.  D.  1.  12.  c.  2.  s.  31. — In  a  quare 
impedit.     Th.  D.  1.  12.  c.  2.   s.  35.  ;  7  Rep.  26.  b.  ;  Hard.    113. ;  Dy. 
J  94.  b. ;  9  H.  5,  6.  b.  ;  11    H.  6.  53.  a. — So  in  trespass   against  husband 
and  wife,  if  the  husband  dies.     Dub.  Cro.  Car.  509. ;  Semb.  cont.     Th.  D. 
J.  12.  c.  2.  s.  10. 17. — So  in  case  against  husband  and  wife,  where  the  hus- 
band is  named  for  conformity  ;  as  for  words  by  the  wife.  R.  Hard.  151 . — Or 
if  the  wife  dies.     R.  Cro.  Car.   509. — Nor  in  a  warrantia  chartae  upon  a 
warranty  by  husband  and  wife,  and  the  heir  of  the  husband  if  the  wife  dies. 
R.  Mo.  859. — Nor  when  the  action  is  only  for  a  discharge  ;  as  in  an  audita 
querela.     10  Rep.    135.  a.  ;  Th.  D.  1.  12.  c.  2.  s.  32. ;  [Yelv.  208.— Nor 
in  error.     1  Ld.  Raym.  439.] — Nor  by  st.  8  &  9.W.  3.  c.  31.,  in  partition. 
—So  in  error  against  executors,  if  one  of  them   dies,  the  writ  does  not 
abate.    R.  Cro.  Eliz.  652. — Yet  where  the  ^action  is  founded  upon  a  toit, 
the  death  of  one  of  the  defendants  the  day  of  the  writ  purchased  will   be  a 
good  plea  in  abatement;  as  in  trespass.  Bro.  Brief  175;  Hard.    114.;  Vide 
ante,  (E  16.) — So  in  a  quare  impedit.     11  H.  6.  53. 
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3.  Of  the  statutable  provisions  on  this  subject. 
Vide  supra  (H  33.)  3. 

[*J^H  36.)  For  matters  ex  post  facto— Death  of  a  stranger. 

1 .    When  it  abates  the  writ. 

If  by  the  death  of  a  stranger  no  cause  of  action  remains,  the  writ  shall 
abate  by  his  death  ;  as  if  mesnalty  be  forejudged,  a  writ  of  mesne  shall  abate 
by  the  death  of  the  lord  paramount ;  for  the  tenant  cannot  be  attendant  upon 
a  dead  person.  Th.  D.  1.  12.  c.  10.  s.  11. — A  writ  against  tenant  pur 
autervie  abates  by  the  death  of  cestui  que  vie,  and  the  entry  of  him  in  the 
reversion.  Th.  D.  1.  12.  c.  10.  s.  4,  5.— Waste  by  tenant  in  tail  against 
tenant  for  life  abates  by  the  death  of  the  issue,  by  which  he  becomes  only 
tenant  in  tail  after  possibility  of  issue  extinct.  2  H.  4.  20.  22. ;  3  H.  4.  5.  ; 
Th.  D.  1.  12.  c.  10.  8.  7. 

2.   When  it  does  not  abate  the  writ. 

Generally  speaking  the  action  shall  not  abate  by  the  death  of  any,  who 
is  not  party  to  the  writ ;  as  warrantia  chartae  being  brought  by  the  tenant 
in  the  assize,  does  not  abate  by  the  death  of  the  demandant  in  assize.  Th. 
D.  1.  12.  c.  10.  s.  1. — A  writ  of  ward  does  not  abate  by  the  death  of  the 
heir.  Th.  D.  1.  12.  c.  10.  s.  2. — Nor  a  writ  of  ravishment  of  ward.  Id.  s. 
G.-^-Secus  of  a  writ  of  ward  of  the  body.  9  Edw.  4.  53. ;  Th.  D.  1.  12.  e. 
10.  s.  6.— So  *-writ  of  mesne  does  not  abate  by  the  death  of  the  lord  para- 
mount* Th.  D.  1.  12.  c.  10.  8.  11. — Nor  a  writ  of  waste  against  tenant  pur 
auter  vie  by  the  death  of  cestui  que  vie.     Th.  D.  1.  12.  c.  10.  s.  9. 

(H  37.)  For  matters  ex  post  facto— Death  of  the  vouchee,  &c 

So  the  action  shall  not  abate  by  the  death  of  any  who  is  not  party  to  the 
writ,  though  he  be  named  upon  record ;  as  if  a  vouchee  die  after  entry  into 
warranty,  or  before.  Th.  D.  1.  12.  c.  3.  s.  2.  ;  for  the  tenant  may  revouch 
the  heir. — If  husband  and  wife  are  vouched  and  the  husband  dies.  1 8  Edw. 
3.  17. ;  Th.  D.  1.  12.  c.  3.  s.  6. — So  if  tenant  by  receit,  and  he  who  prays 
to  be  received  dies.  Th.  D.  1.  12.  c.  4. — So  if  the  tenant  prays  in  aid,  and 
the  prayee  dies.  Id.  c.  5. — So  in  detinue,  if  the  garnishee  dies  after  a  plea 
to  issue.  Id.  c.  6. — So  if  the  attorney  named  upon  the  record  dies*  6 
H.  7.  3. 

(H  38.)  For  matters  ex  post  facto— Death  of  the  king. 

1 .   When  it  abates  at  common  law. 

At  common  law  all  actions  abated  by  the  demise  of  the  king,  and  the  de- 
fendant went  without  day.  [Dyer.  165. ;  206.1 — And  all  pleas  and  pro- 
cess were  discontinued.  7  Rep.  30.  a.— And  all  process  not  returned  was 
lost.  Ibid.  Bond,  pi.  121. — Though  it  were  in  an  appeal,  that  abates.  2 
H.  7.  10.  b. — So  of  a  writ  for  promotion  of  Serjeants*     2  Cro.  1. 

2.  Of  re-summons. 

But  by  a  general  re-summons,  or  re-attachment,  all  process,  though 
not  upon  record,  shall  be  revived ;  as  voucher,  garnishment,  &c.  7  Rep.  29. 
b. — Yet  in  an  appeal,  the  re-attachment  must  be  within  the  year,  as  well  as 
the  original.     2  H.  7.  10.  b. 

[*]3.  Common  law,  how  changed  by  statute. 
[There  are  two  statutes  relating  to  this  subject.] 

1.  By  st.  1  Edw.  6.  c.  7. — By  the  death  of  the  king  no  action,  suit,  bill, 
or  plaint,  depending  between  party  and  party,  in  any  court  of  record,  shall 
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be  discontinued  and  put  without  day ;  but  the  process,  pleas,  demurrers, 
and  continuances,  shall  stand  good  in  the  same  condition  as  if  the  king  had 
fired. — And  therefore  all  judicial  writs  or  process  shall  be  executed  in  the 
time  of  the  successor.  7  Rep*  30.  a.  ;  R.  1  And.  45. — And  all  process  up- 
on an  original,  which  was  awarded  and  returned  in  the  time  of  the  predeces- 
sor. Dy.  165.  a.;  Bend.  pi.  121. ;  R.  1  and  45. — And  an  action  upon  a 
penal  statute  by  qui  tarn,  &c. — And  all  proceedings  upon  it  stand,  notwith- 
standing the  demise  of  the  king,  as  well  as  other  actions  ;  for  this  action  is 
at  the  suit  of  the  party.  R.  Cro.  Car.  1 0.  ;  Hutt.  82. ;  R.  3  Lev.  207.  ; 
vide  action  upon  stat.  (E  2.) — And  a  latitat ;  for  that  is  founded  upon  a  bill 
of  Middlesex,  and  is  depending.  R.  Yel.  52. — [An  information  in  nature 
of  quo  wrrranto  is  not  abated.  Str.  782.] — Yet  the  statute  does  not  extend 
to  actions  in  a  county  court,  or  other  court  not  of  record.  7  Rep.  30.  b. — 
Nor  to  actions  in  which  the  original  is  not  returned ;  for  before  the  return  it 
is  not  depending.  7  Rep.  30.  a. ;  R.  1  And.  44,  45.  ;  Bend.  79. — Except 
in  cases  of  necessity  ;  as  in  an  appeal,  if  the  year  will  expire  before  the  re- 
turn, the  plaintiff  by  the  common  law  shall  have  a  certiorari  to  the  sheriff, 
returnable  in  B.  R.,  and  upon  that  a  re-attachment ;  though  the  writ  comes 
into  court  by  certiorari,  and  not  by  the  return  of  the  sheriffs.  7  Rep.  30. — 
So  in  a  formedon  against  a  pernor  of  the  profits  within  a  year  after  the  title 
accrued ;  if  the  year  will  expire  before  the  return,  the  plaintiff  shall  have  a 
certiorari  and  re-attachment.     7  Rep.  30.  b. 

2.  [The  second  statute  relates  to  proceedings  at  the  suit  of  the  king  him- 
self, for  it  was  held  that  the  former]  extends  not  to  actions  at  the  suit  of 
the  king  ;  and  therefore  a  quare  impedit  by  the  king  is  abated  by  his  death, 
or  other  original  writ  brought  by  the  king.  7  Rep.  31.  ;  2  Cro.  14. — So 
in  an  information  by  the  king,  all  the  proceedings  upon  it  are  abated  and 
lost*  7  Rep.  30.  b.  ;  2  Cro.  14. — So  in  an  information  by  the  attorney- 
general  for  the  king.  7  Rep.  30. — In  an  information  by  qui  tam,  &c.  Ibid. 
vide  Mo*  748. ;  as  to  the  king's  part ;  vide  Mo.  541. — In  an  indictment  all 
proceedings  upon  it  are  abated  and  lost.  7  Rep.  30,  31. ;  2  Cro.  14. — But 
the  information  and  indictment  stand,  being  upon  record,  and  to  avoid  the 
mischiefs  that  would  otherwise  ensue  ;  but  the  defendant  shall  appear  and 
plead  de  novo.  7  Rep.  30.  b.  ;  2  Cro.  14.  5 '3  Lev.  207. 5  R.  Mo.  748. — 
And  that  after  issue  and  verdict.  2  Cro.  14. — And  upon  such  information 
for  the  king  alone,  or  by  qui  tam,  &c.  there  shall  be  a  re-summons  or  re- 
attachment. Mo.  748.  ;  Mod.  Int.  403. — So  if  an  extent  upon  an  outlaw- 
ry be  traversed,  plea,  replication,  and  demurrer  upon  it,  all  abate,  except 
the  outlawry  and  extent.  R.  Hard.  136. — Yet  in  debt  by  qui  tam,  &c. 
upon  a  penal  statute,  the  proceedings  are  not  abated.  R.  3  Lev.  207. — So 
informations  in  English  are  not  discontinued  ;  because  there  are  no  continu- 
ances upon  them.  Mo.  748. — [In  consequence  of  which  doctrines  the  st. 
1  Ann,  c.  8.  has  enacted  that  no  writ,  plea,  or  process,  or  other  proceeding 
on  any  indictment,  or  information,  or  for  any  debt  or  account,  to  her  majesty 
or  successors,  [*]shall  be  discontinued  and  put  without  day  by  her  or  their 
death  3  but  shall  continue  in  force,  and  may  be  proceeded  upon. — And  no 
original  writ,  writ  of  nisi  prius,  commission,  process,  or  proceeding  out  of 
any  court  of  equity,  or  upon  any  office  or  inquisition,  nor  any  writ  of  cer- 
tiorari or  habeas  corpus  in  any  cause  criminal  or  civil,  nor  any  writ  of  at- 
tachment or  process  for  contempt,  shall  be  abated  or  discontinued  by  the 
death  of  the  queen  or  her  successors.  Vide  Officer  (K  10.) — And  the  said 
statute  shall  extend  to  Ireland,  Jersey,  Guernsey,  and  all  her  majesty's  do- 
minions in  America  or  elsewhere. — If  the  king  bring  a  writ  of  error  in  quare 
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impedit,  it  abates  by  his  death.  Str.  837.  ;  Fort.  21 3.-*-Scire  facias  to  re- 
peal the  grant  of  a  market,  is  an  original  writ,  and  within  the  general  words 
of  st.  1  Edw.  6.  c.  7.  and  1  Ann,  c.  8. ;  and  does  not  abate.     Str.  43.] 

4.   When  commissions,  Sjc.  are  determined  by  the  king's  death* 
Vide  in  Officer  (K  10.). 

(H  39.)  For  matters  ex  post  facto— Death  of  the  justices,  &c. 

1  •   When  it  abates  or  not  at  common  lam* 

So  by  the  common  law  an  assize  abates  by  the  death  of  the  justices  be- 
fore issue.  4  H.  7.  8. ;  Th.  D.  1.  12.  c.  8.  s.  2. — So  for  the  not  coming 
of  thejustices  at  the  day,  to  which  the  assize  was  adjourned.  Cro.  Eliz. 
12. — Though  the  adjournment  was  to  Serjeants9  Inn,  and  the  term  being 
adjourned  from  Westminster  to  Hertford,  was  there  adjourned  to  the  next 
term.  Ibid. — So  a  writ  of  error,  directed  to  the  chancellor  and  treasurer 
in  the  Exchequer  chamber,  abates  by  the  death  of  the  chancellor  or  treas- 
urer, though  not  named  by  their  proper  names ;  so  that  no  judgment  shall 
be  given,  till  a  new  writ  of  error.  R.  Jon.  365. — But  a  writ  of  right  does 
not  abate  by  the  death  of  the  lord.  Bract.  1.  5.  c.  3.  {  Vide  Pollard  v. 
Dwight,  4  Cranch,  421.  } 

2.  Of  the  statutable  provisions  on  this  subject. 

By  st.  1  Edw.  6.  c.  7.  assize  of  novel  disseisin  mort  d'ancestor,  juris 
utrum,  or  attaint,  shall  not  be  discontinued,  or  put  without  day,  by  death, 
new  commission,  association,  or  the  not  coming  of  the  same  justices  or  any 
of  them. 


(H  40.)  For  matters  ex  post  facto— Other  act  of  God. 

1  •   That  a  nearer  heir  is  born. 

So  it  may  be  pleaded  in  abatement  to  an  assize  by  a  daughter  as  heir, 
that  since  the  last  continuance,  a  nearer  heir  is  born,  32  H.  6.  35.  *,  Th.  D. 
1.  12.  c.  14. — So  in  an  assize  by  an  heir  against  his  guardian.  1 1  Ass.  pi.  6* 

2.   That  the  heir  has  attained  his  full  age. 

So  in  a  right  of  ward  of  the  body,  it  may  be  pleaded,  that  ttie  heir  be- 
came of  full  age  pending  the  writ.  9  Edw.  4.  52.  [50.];  11  H.  6.  8.; 
Cont.  Th.  D.  1.  12.  c.  15. — But  it  is  no  plea,  unless  such  act  of  God  de- 
feats the  whole  action  ;  as  in  a  ravishment  of  ward  it  is  no  plea,  that  .the 
heir  became  of  full  age  pending  the  writ ;  for  the  plaintiff  shall  proceed  for 
damages.     9  Edw.  4.  52.  [50.] ;  Th.  D.  1.  12.  c.  15. 

[*]3.  That  an  administrator  has  reached  his  full  age. 
So  in  an  action  by  an  administrator  durante  minori  aetate  of  A.,  it  may 
be  pleaded,  that  A.  has  attained  his  age  of  21.     Lut.  342. ;  Dub.  Mo.  462. 
4.  That  the  executor  is  dead,  pending  a  suit  by  a  temporary  administrator. 
[A  temporary  administration  under  st.  38  Geo.   3.  c.  87.  is  not  made 
void,  but  voidable  only  by  the  death  of  the  executor.     3.  B.  &  P.  26.] 

(H  41.)  For  matters  ex  post  facto — Act  of  the  party — Profession. 

1 .   JVfien  allowable  at  common  lam. 

So,  at  common  law,  it  may  be  pleaded  in  abatement,  that  the  plaintiff  is 
professed  pending  the  writ.     Th.  D.  1.  12.  c.  11.  s.  1. 
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2.  When  not  allowable  at  common  law. 

But  it  is  no  plea  in  abatement,  that  the  tenant  or  defendant  is  professed, 
in.  xj.  i«  i z.  c«  ll* 

3*  Of  the  replication. 

The  plaintiff  may  reply  a  subsequent  deraignment.     9  H.  5,  1. :  Th.  D. 
1.12.  c.  11.  s.  2. 

4.  Common  law  how  changed  by  statute. 
Vide  supra  (E  5.).  p 

(H42.)  For  matters  ex  post  facto— Act  of  the  party-^Coverture 

[Bankruptcy,  and  Insolvency]. 

I.  When  the  plaintiff's  coverture  abates  the  suit.  Vide  ante  (E  6.)  (F  2.). 
So  it  may  be  pleaded  in  abatement,  that  the  demandant  or  plaintiff  took 
husband  pending  the  writ.  Th.  D.  1.  12,  c.  12. ;  Ast.  Ent.  9,  10. ;  Vad. 
M.  65. —  {  Haines,  v.  Corliss,  4  Mass.  Rep.  659.  }  Or  that  one  of  the 
demandants  or  plaintiffs  took  husband.  Th.  D.  1.  12.  c.  12.  s.  2.— Though 
there  was  a  severance  after  coverture.  Dub.  Th.  D.  1.  12.  c.  12.  s.  2.; 
Agr.  10  Rep.  134.  b. — Though  she  married  by  coercion  of  the  spiritual 
court,  upon  a  contract  before  the  writ  purchased.  4  H.  4.  55.  ;  per 
Strange,  7  H.  6.  15. ;  Th.  D.  1.  12.  c.  12.  s.  4. 

2.   When  the  plaintiffs  coverture  does  not  abate  the  suit. 

Marriage  after  verdict,  and  before  the  day  in  bank,  does  not  abate  the 
suit.  4  H.  4.  1. ;  1  Sid.  143. ;  Th.  D.  1.  12.  c.  12.  s.  5.—  {  Nor  after 
report  of  referees.  Alexander  v.  Fink,  12  Johns.  Rep.  218.  Johnson 
t.  Pannely,  17  Johns.  Rep.  271.  But  note;  in  the  last  case,  it  was  re- 
solved, that  execution  could  not  regularly  issue  on  the  judgment  upon  the 
report,  without  making  the  husband  a  party. — Nor  after  plea  upon  the  mer- 
its. Wilson  v.  Hamilton,  4  Serg.  and  Rawle,  238.  King  v.  Furgerson, 
2  Nott  and  M'Cord,  588.  }  Nor  a  marriage  after  judgment  and  before 
execution  in  an  appeal.  11  H.  4.  48. 1>.  ;  21  Edw.  4.  87.  [73.]  ;  Th.  D. 
1.  12.  c.  12.  s.  6. — Nor  a  marriage  after  summons  and  severance.  10  Rep. 
134.  b.  r 

3.   Whether  the  fact  must  be  pleaded  in  abatement. 

The  writ  does  not  abate  by  the  taking  of  husband,  unless  it  be  pleaded. 
Th.  D.  J.  12.  c.  12.  s.  3. ;  R.  1  Lev.  169.      {  Vide  (K.)  } 

4.  Of  the  replication. 

The  plaintiff  may  reply  that  her  husband  is  dead,  and  that  she  is  now 
sole.  9H.5.1.;  Th.  D.  1.  12.  c.  12.  s.  7.— Or  that  there  is  [*]a  divorce 
between  them.  Ibid. — That  the  day  of  the  original  purchased,  et  semper 
postea,  she  was  sole  and  not  covert,  &c.  Ast.  Ent.  9. — So  if  the  replication 
be  that  after  the  original  purchased  non  cepit  virum,  it  is  well.  R.  Lut. 
1640.  1. ;  vide  Ast.  Ent.  10. 

5.  That  defendants  coverture  does  not  abate  the  suit. 

The  writ  does  not  abate,  if  the  defendant  takes  husband  pending  it.  Adm. 
2  Rol.  53. — [So  coverture  in  the  defendant,  pending  suit  in  an  inferior  court, 
but  previous  to  its  removal  by  habeas  corpus  into  B.  R.  cannot  be  pleaded 
in  B.  R.  Barnes,  355. ;  but  1  Salk.  8.  is  contra ;  though  there  held  that  a 
procedendo  should  go  to  avoid  the  injustice,  the  plea,  if  allowed,  would  occa- 
sion.] 
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6.  "Effect  of  defendant's  coverture  upon  the  form  of  proceeding. 
[If  a  feme  sole  defendant  marries  before  appearance  or  plea,  each  may 
be  oy  attorney,  without  her  husband.  Ld.  Raym.  1525. ;  Str.  811. ;  1  Barn. 
B.  R.  70. ;  see  Lofft,  27.] — But  were  a  feme  sole  to  marry  after  issue  join- 
ed, &nd  have  judgment  which  is  reversed  ;  before  taking  her  in  execution  for 
the  costs  in  error,  the  marriage  should  be  suggested  on  the  roll ;  else  false 
imprisonment  lies.     R.  Lane,  48. ;  52. 

7.   Whether  the  plaintiff's  or  defendant's  bankruptcy,  or  discharge  as  an  in- 
solvent, abates  the  suit. 

[A  suit  at  law  does  not  abate  by  the  plaintiff  becoming  bankrupt,  and  the 
assignees  may  continue  it  in  his  name.  2  Wils.  358. ;  3  T.  R.  437. — The 
same  holds  where  a  plaintiff,  pending  suit,  is  discharged,  and  his  estate  as- 
signed under  an  insolvent  act.  Abbis  v.  Barnard,  M SS.,  cited  Tidd's  Pract. 
912.  n.  &c. — The  same  where  the  party  is  defendant.]  \  Raymond  v. 
Johnson,  1 1  Johns.  Rep.  488.  So  in  an  action  against  an  administrator,  he 
cannot  plead,  that  after  the  service,  but  before  the  entry  of  the  action,  the 
intestate's  estate  was  represented  insolvent.  Moore  v.  Eames,  15  Mass. 
Rep.  312.  } 

(H  43.)  For  matters  ex  post  facto — Act  of  the  par ty — Divorce. 

1.   Whether  divorce  abates  the  suit* 

So  it  may  be  pleaded  to  an  action  by  husband  and  wife,  that  they  are  di- 
vorced, pending  the  suit.  Th.  D.  1.  12.  c.  13. ;  6  Edw.  3.  249. ;  25  Edw. 
3.  39  b.  [82.] 

2.  Form  of  the  plea. 

Whoever  pleads  a  divorce,  must  show  before  whom  and  for  what  cause. 
9  Edw.  4.  25. ;  [24.]  ;  Th.  D.  1.  12.  c.  17.  s.  12. 

(H  44.)  For  matters  ex  post  facto— Act  of  the  party— Acceptance 

of  dignity. 

1.  When  it  abates  the  writ  at  common  law. 

So,  at  common  law,  it  might  be  pleaded  in  abatement,  that  the  plaintiff  or 
demandant  had  accepted  a  dignity  pending  the  writ ;  as  that  he  was  made 
archbishop  or  bishop.  Vide  ante  (E  20.)  (F  1 9). — Or  duke,  marquis,  or 
earl.— Or  abbot.  Th.  D.  1.  12.  c.  16.  s.  3.— Or  knight.  7  H.  6.  15.  40.; 
Th.  D.  1. 12.  c.  16.s.  4. 

2.   When  it  does  not  abate  the  writ  at  common  law. 
The  writ  does  not  abate,  if  the  dignity  accrues  to  the  demandant  [*}or 
plaintiff  by  the  mere  act  of  God  j  as  if  the  dignity  of  earl  descends  to  him 

Sending  the  writ.     32  H.  6.  34.   [29.];  Th.  D.  1.  12.  c.  16.  s.  6.— Nor  if 
e  who  has  the  dignity  of  an  earl  be  made  duke,  marquis,  &c.     Dav.  60.  a. 

3.  Form  of  the  plea. 

[That  a  party  was  made  a  knight  bachelor  is  implied  in  the  allegation 
quod  suscepit  6uper  se  ordinem  militarem.  Ld.  Raym.  1014. — Nor  need 
a  venue  be  laid  to  the  fact,  since  it  is  triable  where  the  writ  is  brought. 
Ibid.] 

4.  Common  law,  how  changed  by  statute. 

The  st.  1  Edw.  6.  c.  7.  enacts,  that  no  writ,  suit,  &c.  shall  abate,  though 
the  plaintiff  or  demandant  be  made  duke,  archbishop,  marquis,  earl,  vis- 
count, baron,  bishop,  justice  of  one  bench  or  other,  knight,  or  serieant  at 
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law,  pending  the  suit. — And  all  knights  are  within  the  statute  as  Knights  of 
the  Bath,  &c.  R.  1  Sid.  40. ;  [vide  2  Ld.  Raym.  1014. ;  6  Mod.  105. ;  1 
SaJk.  6.] — Yet  if  one  be  made  a  baronet,  the  writ  shall  abate,  for  that  is  not 
within  the  statute,  unless  he  is  a  knight  also.  R.  1  Sid.  40. ;  R.  Litt.  Rep. 
81.;  Dub.  Cro.  Car.  104. — Nor  any  new  dignity.  Litt.  81.-rNora  vis- 
countess, baroness,  &c.  which  are  not  named*    D.  l*itt.  81, 

5.  Tkt  effect  of  the  statute  upon  the  form  of  the  proceedings. 

[Upon  the  acceptance  of  any  dignity,  within  the  statute,  pending  the  ac- 
tion, an  entry  should  be  made  upon  the  roll,  with  a  post  ult'  contin'. — That 
the  king  by  his  letters  patent  (e.  gr.)  under  the  Great  Seal  of  Great  Britain, 
bearing  date,  &c. ;  setting  forth  the  patent  with  a  profert  in  cur9,  and  ad- 
ding a  quod  praediet'  defend9  non  dedicit.     Lill.  Pract.  Reg.  2.] 

(H  45.)  For  matters  ex  post  facto — Act  of  the  party — Acceptance 

of  administration. 

So  it  may  be  pleaded  in  abatement,  that  the  plaintiff  who  sues  as  execu- 
tor, took  administration  pending  the  writ. — But  the  defendant's,  sued  as  ex- 
ecutor, taking  administration  in  like  manner,  is  no  abatement.     1  Leo.  69, 
{  Semb.  coat.  Hunt  p.  Wilkinson,  2  Call,  49,  70.  \ 

(H  46.)   For  matters  ex  post  facto— Act  of  the  party— Depriva- 
tion, &c. 

1 .   When  it  abates  the  writ. 

So  it  may  be  pleaded,  that  the  plaintiff  or  demandant  is  deprived  pending 
the  writ;  as  if  an  abbot  be  deposed.  Th.  D.  1.  12.  c.  17.  s.  5. — If  the 
warden  of  an  hospital  be  deprived  by  his  ordinary  ;  for  he  loses  his  name. 
8  Ass.  pi.  29.;  31. :  Th.  D.  1.  12.  c.  17.  s.  4. — So  a  writ  abates  by  the 
resignation  of  the  plaintiff. — Though  he  be  afterwards  re-elected.  9  H.  5. 
1. 5  Th.  D.  1.1,2.  c.  17.  s.  8. 

2.  When  it  does  not  abate  the  writ. 

But  a  writ  does  not  abate  by  deposition  of  a  plaintiff  who  sues  as  executor 
Per  two  J.  Ow.  30. — Nor  by  translation  of  the  plaintiff  from  one  bishoprick 
to  another.  Th.  D.  1.  12.  c.  17.  s.  7. — Nor  by  [*]deprivation  of  the  tenant 
or  defendant ;  as  if  an  abbot  be  deposed  pending  a  writ  against  him.  Th. 
D.  1.  12.  c.  17.  s.  2,  3. — Nor  by  resignation  of  the  defendant ;  as  if  a  vicar 
resign  pending  a  writ  against  him.     Id.  s.  3. 

3.  Form  of  the  plea* 

If  a  man  pleads  deprivation,  he  ought  to  show  before  whom  and  for  what 
cause.     9  Edw.  4.  25.  [24.]  ;  Th.  D.  1.  12.  c.  17.  s.  12. 

(H47.)  For  matters  ex  post  facto— Act  of  the  party— Default  of 
the  demandant  or  plaintiff— A  disseisin  by  the  demandant  pend- 
ing the  writ. 

1 .   Whether  it  abates  the  writ^ 

So  if  the  demandant  or  plaintiff  usurps  a  right  to  that  which  he  claims, 
his  writ  shall  abate,  for  he  destroys  his  action  by  his  own  act ;  as  if  he  dis- 
seise the  tenant  pending  an  assize.  Th.  P.  1.  12.  c.  21.  s.  3, 1 1.— Or  seise 
tbc  body  of  the  infent  pending  a  rigfejt  <rf  w^d,    Th.  D.  I.  12.  c.  21.  s.  9. 
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2.  How  it  shall  be  pleaded. 

And  the  tenant  shall  plead  this  after  default,  10  Edw.  3.  541. ;  Th.  D. 
1.  12.  c.  21.  s.  7. — But  not  after  verdict  in  arrest  of  judgment.  5  Edw.  3. 
201, ;  Th.  D.  1.  12.  c.  21.  s.  5. 

(H  48.)  For  matters  ex  post  facto — Act  of  the  party— Entry  pend- 
ing the  writ. 

1  •  When  it  abates  the  writ* 

F 

So  if  the  demandant  enter  pending  the  writ,  it  shall  abate.     40  Edw.  3. 
42.  b.  ;  Lut.  38. ;  Th.  D.  1.  12.  c.  21.  s.  3. — But  it  must  be  such  an  entry 
as  makes  him  tenant  of  the  land. — So  if  he  enter  into  parcel  the  whole 

writ  abates.     Th.  D.  1.  12.  c.   21.  s.  8.  10.  16,  17.  21.;  Lut.  38 [So  if 

in  debt  for  rent  on  a  lease  containing  a  clause  of  re-entry  for  non-payment, 
the  plaintiff  enters,  the  writ  abates.  Plowd.  92* ;  Style  260.  Vide  in- 
fra, ?.] 

2*  When  it  does  not  abate  the  writ. 

But  an  entry  after  verdict,  and  before  judgment,  does  not  abate  the  writ ; 
for  it  cannot  be  pleaded.  R.  2  Brownl.  231.  235. ;  R.  Cro.  Eliz.  767. — 
And  as  the  entry  to  abate  the  writ  must  be  such  as  make  the  party  tenant  of 
the  land,  supra  ;  therefore  if  he  goes  upon  the  land  without  claiming  any 
thing,  the  writ  does  not  abate.  5  Edw.  4.  60.  ;  PI.  Com.  92.  ;  R.  1  Bulst. 
5.  9,  10. ;  Th.  D.  1.  12.  c.  21.  s.  18. — So  by  an  entry  for  a  condition  brok- 
en, pending  waste,  the  writ  does  not  abate.  Qu.  Th.  D.  1.  12.  c.  21.  s.  12. ; 
Svide  supra,  l.J— Nor  by  entry  into  a  park  to  hunt.  R.  2  Brownl.  23 1. 
p38. 

3.  How  it  shall  be  pleaded. 

It  may  be  pleaded,  pending  the  writ,  before  issue.  2  H.  8.  3.  b. — Or  af- 
ter issue  since  the  last  continuance.     26  H.  8.  3.  b. ;  2  Cro.  261. 

4.  Form  of  the  plea. 

The  defendant  must  show  how  he  entered  [that  it  was  such  as  made 
[*]him  tenant  of  the  land,  supra,]  and  at  what  time.  Lut.  39.;  [1  Ld. 
Kaym.  430,]— And  into  what  parcel  in  certain.     R.  2  Cro.  262. 

5.  Of  the  replication. 

The  demandant  may  reply,  that  the  tenant  re-entered,  and  is  now  tenant. 
Th.  D.  1.  12.  c.  21.8.  22. 

(H  49.)  For  matters  ex  post  facto— Act   of  the  party— Demise, 

presentment,  or  admittance. 

1  •  When  it  abates  the  writ. 
So  if  the  demandant  demise  the  land  to  the  tenant  pending  the  writ,  it 
abates.  Th.  D.  1.  12.  c.  20.— Or  if  the  plaintiff,  in  a  quare  iropedit  pres- 
ent, and  his  presentee  is  instituted  and  inducted  pending  the  writ.  4  Edw. 
4.  19.  [18.]  Semb.  cont.  Th.  D.  1.  12.  c.  19.  s.  2,  3.  J  So,  it  seems  if  the 
lessor  of  the  plaintiff,  lis  pendens,  grants  the  land  to  another,  the  writ  does 
not  abate.  May  v.  Depuy,  l  Marsh.  166.  } 

2.  When  it  does  not  abate  the  writ. 
But  in  a  quare  impedit,  if  the  bishop  defendant  admit  the  clerk  pending 
the  writ,  it  does  not  abate.    40  Edw.  3.  26. ;  Th.  D.  1.  12.  c.  1 9.  s!  1 . 
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(H  50.)  For  matters  ex  post  facto— Act  of  the  party — Pursuit  of 

other  remedy. 

So  iftbe  plaintiff  in  an  assize  for  rent  distrains  for  tbe  rent,  the  writ 
abates.  Th.  D.  1.  12.  c.  23.  s.  1. — So  in  a  cessavit,  if  he  distrains  forser- 
Tices  pending  the  writ.  Th.  D.  1.  12.  c.  23.  s.  2.— So  if  the  demandant 
recovers  parcel  against  the  tenant  by  another  writ.  38  Edw.  3.  16.  [13.] ; 
Th.  D.  1.  12.  c.  30.  s.  21, — Otherwise  if  his  bailiff  distrains  without  his  priv- 
ity or  consent.  Th.  D.  1.  1 2.  c.  23.  s.  1  • — So  by  distress  for  homage  of  the 
tenant  an  assize  for  rent  does  not  abate.  47  Edw.  3.  7.  ;  Th.  D.  1.  12.  c. 
33.  s.  3. — An  assize  of  common  of  pasture  abates,  if  the  plaintiff  uses  the 
common  pending  the  writ.  33  Ass.  pi.  9. — Otherwise  if  the  beasts  come 
there  by  escape.  33  Ass.  pi.  9. — An  assize  of  nuisance  shall  abate,  if  the 
plaintiff  abates  the  nuisance  pending  the  writ.  46  Edw.  3.  24. ;  Th..D.  1. 
12.  c.  25. 

(H51.)  For  matters  ex  post,  facto— Act  of  the  party— Receipt  of 

parcel. 

1  •  When  it  abates  the  writ* 

So  if  the  plaintiff  receives  part  of  his  demand  pending  the  writ,  it  abates. 
Th.  D.  1. 12.  c.  22. — As  in  a  bond  with  condition  to  pay  a  less  sum,  receipt 
of  part  of  the  sum  abates  the  suit.  5  H.  7.  41.  a. ;  Ast.  Ent.  7. ;  Th.  D.  1. 
12.  c  22.  s.  3. — So  receipt  of  part  in  debt  upon  a  single  bill.  A  dm.  Al. 
63. — And  receipt  of  parcel  abates  the  whole  writ.  4  Edw.  4.  35. ;  Semb. 
2  Vent  135. ;  Th.  D.  1.  12.  c.  22.  s.  2. 

2.  When  it  does  not  abate  the  writ. 

So  receipt  of  a  collateral  thing  does  not  abate  the  writ ;  as  upon  an  obli- 
gation to  deliver  twenty  quarters  of  wheat,  if  he  plead  acceptance  of  fifteen 
pendente  brevi.     R.  Cro.  Eliz.  253.  260. 

[*]3.  How  it  shall  be  pleaded. 

It  must  be  pleaded  since  the  last  continuance.  Per  Brian,  5  H.  7.  41. 
a.;  Th.  D.  1.  12.  c.  22.  s.  3. 

4.  Form  of  the  plea. 

It  must  show  an  acquittance  for  the  money  received.     R.  Al.  63. 

5.  Of  the  replication. 

It  may  be  replied,  that  the  receipt  was  for  another  debt.     Ast.  Ent.  8. 


(H52.)  For  matters  ex  post  facto — Act  of  the  party— Saving  a 

default. 

So  in  all  cases  where  a  demandant  relies  upon  a  default,  if  it  be  found, 
tried,  or  adjudged  against  him,  the  writ  abates.  Th.  D.  1.  13.  c.  20. — So 
ia  a  writ  against  several,  if  the  demandant  relies  upon  the  default  of  one  of 
them,  who  saves  his  default,  the  whole  writ  shall  abate.     Id.  c.  27.  s.  4. 

IH  53.)  For  matters  ex  post  facto— Act 'of  the  party — Law  of  non- 
summons. 

1  •  When  the  plea  of  non-summons  abates  the  writ. 

So  if  upon  the  return  of  a  grand  cape,  the  tenant  wages  his  law  of  non- 
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summons,  the  writ  abates.     Th.  D.  1.  12.  c.  27. — Or  if  the  demandant  re- 
fuses his  law.     Id.  s.  6,  7.  13. 

2.  The  plea,  when  allowable. 

The  tenant  may  wage  his  law  of  non-summons,  where  he  was  not  regular- 
ly summoned.     Co.  Ent.  225.  c. ;  vide  in  Process  (D  1,  2,  3.) 

3*  How  the  plea  shall  be  tried. 

The  regular  trial  of  non-summons  shall  be  by  wager  of  law  duodecima 
manu.  Co.  Ent.  225.  328.  ;  2  Inst.  45. — Though  the  court  may  allow  a 
less  number  than  twelve. — But  if  a  corporation  aggregate,  which  cannot 
wage  their  law,  insist  upon  non-summons,  it  shall  be  tried  by  the  country, 
Th.  D.  1.  12.  c.  27.  s.  18. 

4.  Manner  of  waging  law. 

The  party  should  have  witnesses  for  his  credit,  when  he  wages  his  law  ; 
and  this  was  enacted  by  magna  charta,  c.  28. — The  wager  should  be  in  per- 
son, not  by  attorney.  Co.  Ent.  225.  c. — And  at  the  day  given  for  waging 
of  law  he  may  be  essoigned ;  but  if  he  makes  default  at  the  essoign  day,  he 
shall  lose  his  land.     Co.  Ent.  328.  a. 

5.   The  judgment  on  the  plea. 

It  shall  be  that  the  demandant  nil  capiat  per  breve,  and  the  tenant  eat 
sine  die.  Co.  Ent.  225.  c. — But  if  only  one  of  the  tenants  makes  his  law  of 
non-summons,  the  writ  abates  only  for  so  much.  Th.  D.  1.  12.  c.  27.  s.  3. 
10,11.  15. 

6.  Default  of  appearance,  how  waived. 

So  if  the  demandant  release  the  default,  the  tenant  may  plead  without 
waging  bis  law.  Co.  Ent.  176.  a.— So  if  the  demandant  be  essoigned  at 
the  return  of  the  grand  cape,  the  default  is  waived. — So  the  demandant 
[*]may  release  the  default  at  the  day  given  for  waging  of  law,  or  at  the 
essoign  day  by  assent  of  the  tenant.     Co.  Ent.  223. 

(H  54.)  For  matters  ex  post  facto — Act  of  a  stranger— Recovery 

pending  the  writ 

1  •   When  it  abates  the  writ. 

If  land  be  recovered  by  a  stranger  pending  the  writ,'  it  thereby  abates. 
Th.  D.  1.  1 1.  c.  30. — So  a  recovery  of  parcel  abates  the  writ  for  that  part, 
Th.  D.  1.  12.  c.  30.  s.  2. — Though  the  recovery  was  by  mispleading  of  the 
tenant.  18  Edw.  3.  28.  b. ;  Th.  D.  1.  12.  c.  30.  s.  16. — So  a  recovery  in 
dower  by  default  or  render  of  the  tenant,  with  an  averment,  that  she  had  a 
right  to  recover.  Th.  D.  1.  12.  c.  30.  s.  17. — So  a  recovery  by  the  tenant 
against  the  demandant  himself  by  default.  7  Edw.  3.  360. ;  Th.  D.  1.  12.  c. 
30.  s.  7. — So  an  assignment  of  dower  in  chancery  pending  the  writ,  abates 
the  writ  for  so  much.  Th.  D.  1. 12.  c.  30.  s.  19. — So  if  two  have  a  cause  of 
action  for  the  same  thing,  a  recovery  by  one  abates  the  writ  of  the  other. 
Th.  D.  1.  12.  c.  30.  s.  27.  \  Vide  Walcutt  v.  Spencer,  14  Mass.  Rep. 
409.  } 

2.  When  it  does  not  abate  the  writ. 

But  if  a  recovery  was  not  against  the  defendant,  but  against  a  stranger,  it 
is  no  plea.  Th.  D.  1.  12.  c.  30.  s.  3. — So  if  it  was  by  collusion.  7  Edw. 
3.  358. ;  Th.  D.  1.  12.  c.  30.  s.  6. — So  if  the  tenant  enfeoff  another  pend- 
ing the  writ,  and  afterwards  disseise  his  feoffee,  who  recovers  against  him ; 
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rach  recovery  does  not  abate  the  writ.  Th.  D.  1.  12.  c.  30.  s.  9. — Nor  a 
recovery  by  nihil  dicit,  upon  a  writ  brought  after  the  first  writ  purchased. 
Id.  i.  11. — Nora  recovery  by  render,  or  default.  9  H.  6.  42.  ;  7  H.  4. 
15.  b.;  Th.  D.  1.  12.  c.  30.  s.  11.  16,  17,  18.  29. 

3.  Form  of  tht  pita* 

If  a  recovery  be  pleaded,  it  ought  to  be  pleaded  that  execution  is  also 
sued.    Th.  D.  I.  12.  c.  30.  s.  22. 

4.  Of  tlu  replication* 

1ft  recovery  be  pleaded,  it  is  a  good  replication  that  the  tenant  was  ten- 
ant the  day  of  the  writ  purchased,  and  still  is.  43  Edw,  3.  21. ;  Th.  D.  1. 
12.C.30.  s.  31. 

(H  55.)  For  matters  ex  post  facto— Act  of  a  stranger — Seisin  of  the 

king. 

1.  When  it  abates  the  writ. 

S*  the  writ  abates,  if  the  tenant  or  defendant  by  his  plea  shows  that  the 
king  is  seised  ;  as  in  an  annuity  against  a  prior,  a  plea  that  the  king  had. 
wised  the  priory  into  his  hands,  is  good.  Th.  D.  1.  12*  c.  33.  s.  1.  3. — 
So  a  recovery  by  judgment  upon  a  verdict  found  for  the  king,  pending  the 
writ  18  Edw.  3.  26.  b.  ;  Th.  D.  1.  12.  c.  30.  s.  15 — So  it  is  a  good  plea, 
that  die  land  was  held  of  the  king  in  chief,  and  the  tenant  died,  whereby  the 
land  was  seised  into  the  hands  of  the  king,  who  is  now  seised.  Th.  D.  1. 
12.  c.  33.  s.  6. 

2.   When  it  does  not  abate  tht  torit. 

But  the  writ  shall  not  abate,  if  the  tenant  enfeoff  the  king  pending  the  writ. 
Th.  D.  1.  12.  c.  33.  s.  9. — Or  if  an  office  find  a  title  in  the  king.  Id.  c.  3. 
s.12. 

[*](H  56.)  For  matters  ex  post  facto — Estate  determined  pend- 
ing the  writ. 

1  •   When  it  abates  tht  writ. 

So  the  writ  abates,  if  the  estate  of  the  plaintiff  or  demandant  determines 
pending  the  writ,  as  in  an  annuity  for  an  annuity  granted  until  the  defendant 
present  him  to  a  benefice,  if  the  defendant  pleads  that  he  did  present  him. 
and  the  plaintiff  accepted  it,  the  writ  shall  abate,  and  the  plaintiff  shall  have 
debt  for  the  arrearages.  4  Edw.  3.  12.  123. ;  Th.  D.  1.  12.  c.  18.  s.  1. — 
Or  if  the  defendant  pleads  that  he  tendered  a  benefice  to  the  plaintiff  pend- 
ing the  writ.  19  H.  6.  54. ;  14  H.  7.  33.  [32.]  ;  Th.  D.  1.  12.  c.  18.  s.  1. 
--So  if  an  annuity  is  granted  for  years,  and  the  term  elapses  pending  the 
writ.  34  H.  6.  20.  b. ;  15  H.  7.  1. ;  Sav.  28. ;  Th.  D.  1.  12.  c.  18.  s.  3. — 
If  pending  waste  by  tenant  in  tail,  he  becomes  tenant  in  tail  after  possibility. 
D.  I  Rol.  82. — So  an  action  against  a  villein  abates  by  the  entry  of  th<* 
lord  pending  the  writ.  3  H.  6.  34. ;  4  H.  6.  14. ;  Th.  D.  1.  12.  c.  29.  s. 
4. — A  writ  .against  a  mortgagee  abates,  if  the  mortgagor  pays  the  money, 
and  enters  pending  the  writ.  39  Edw.  3.  36.  [28.1 ;  18  Edw.  4. 27.  [26.  j ; 
Th.  D.  1.  12.  c.  29.  s.  2. — An  action  against  a  disseisor  abates  if  the  dis- 
seisee enters  pending  the  writ.  Th.  D.  1.  12.  c.  29.  s.  3. — Or  against  the 
feoffee  of  a  disseisor.  7  H.  6.  17. ;  Th.  D.  1.  12.  c.  29.  s.  3. — So  an  as- 
size by  tenant  by  statute  merchant  abates  if  the  time  incurs.  D.  Sav.  28. 
--So  an  ejectment  abates  if  the  term  expires  before  judgment,  as  to  the 
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land*     [But  now  an  amendment  by  enlarging  the  term  as  stated  in  the  de- 
claration, will  be  allowed.     2  Blk.  940. ;  4  Burr.  2447. ;  Cowp.  841.] 

2.   When  it  does  not  abate  the  writ. 

But  when  the  action  is  only  for  a  recompence  in  damages,  the  writ  does 
not  abate  by  the  determination  of  the  plaintiff's  estate ;  as  in  a  quare  ejecit 
infra  terminum,  if  the  term  expires,  the  plaintiff  shall  recover  the  whole  in 
damages.  D.  Sav.  28. ;  11  H.  6.  8.  [6]  ;  Th.  D.  1.  12.  c.  18.  s.  2.— So  in 
an  ejectment,  if  the  term  expires,  the  plaintiff  shall  have  judgment  for  his 
damages.  R.  Sav.  28.  [vide  supra,  1.1 — So  a  writ  of  waste  against  a  les- 
see for  years  does  not  abate,  if  the  term  expires  pending  the  writ.  Th.  I>. 
1.  12.  c.  18.  s.  2. ;  11  H.  6.  8.  [6.] — Nor  covenant  against  the  lessee. 
Ibid. ;  R.  1  Rol.  82. 

(I)  FORM  OF  PLEADING  IN  ABATEMENT. 
(I  1.)  Shall  give  a  better  writ. 

1.  General  rale. 

If  the  defendant  or  tenant  plead  a  plea  in  abatement,  he  ought  generally 
to  give  a  better  writ  to  the  plaintiff  or  demandant.  10  Edw.  3.  497. ;  Th. 
D.  L  15.  c.  1.  s.  8. ;  [2  Ld.  Raym.  1178. ;  4  T.  R.  224. ;  1  East,  634.] 

2.  In  pleas  to  the  jurisdiction* 

Thus,  if  he  plead  to  the  jurisdiction  of  the  court,  he  ought  to  show  what 
other  court  has  jurisdiction.     Sho.  192.;  [Cowp.  118.;  etiam  supra.] 

3.  In  pleas  to  the  addition. 

So  if  he  plead  that  he  was  never  of  the  vill  named  in  the  addition,  he  ought 
to  say  of  what  vill  he  was.     Th.  D.  1.  15.  c.  1.  s.  12, 13. 

[*]4.  In  pleas  of  non-tenure. 

So  if  he  plead  non-tenure  to  parcel,  he  ought  to  show  who  is  tenant  of 
that  parcel.  10  Edw.  3.  497. ;  Th.  D.  1.  15.  c.  1.  s.  8.— Or  if  he  plead 
non-tenure  to  parcel,  when  two  manors  are  demanded,  he  ought  to  show  to 
which  parcel.  5  Edw.  3.  144.  [184.]  ;  Th.  D.  1.  15.  c.  1.  s.  2. 

5.  In  pleas  to  the  place. 

So  if  he  pleadsa  that  there  are  three  vills  in  S.,  he  ought  to  6how  in  which 
of  the  vills  the  land  lies.  R.  Yel.  112. — Or  if  he  plead,  parcel  in  another 
county,  he  ought  to  show  how  much  lies  there.     4  Edw.  3,  137.-,  Th.  D.  1. 

1 O.  C   1 .  S.  ^L. 

\  5.  a.  In  pleas  of  non-joinder  inaction. 

So,  if  he  pleads,  that  other  persons  ought  to  have  been  joined  as  plain- 
tiffs, he  should  describe  those  persons  particularly.  Wadsworth  v.  Wood- 
ford, 1  Day,   28. 

So,  if  there  be  a  plea  to  the  jurisdiction  of  the  court,  in  a  transitory  action, 
it  ought  to  be  alleged,  that  some  other  court  in  the  nation  has  jurisdiction  : 
otherwise,  the  plea  will  be  bad  ;  and  if  no  court  in  the  nation  has  jurisdic- 
tion, the  defendant  may  avail  himself  of  this  defence  upon  the  merits  ;  or, 
the  court  will  stay  all  further  proceedings,  flea  v.  Hayden,  3*  Mass.  Rep. 
24.  Lawrence  v.  Smith,  5  Mass.  Rep.  362.  So,  in  an  action  by  an  execu- 
tor, the  defendant  pleaded  that  there  were  other  executors  not  named  in 
the  writ ;  it  was  resolved  that  the  plea  should  have  alleged,  that  those  other 
executors  were  qualified,  and  took  upon  themselves  the  trust.  Burrow  v. 
Seller's  Ex'rs.  1  Hayw.  501.  ( 
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6.  Form  of  the  pled. 
It  is  sufficient  to  give  a  good  writ  without  giving  a  good  demand ;  ana*, 
therefore,  if  the  defendant  in  dower  says,  that  part  lies  in  another  vill,  it  is 
sufficient  without  saving  how  much  lies  there.     17  Edw.  3.  44.  ;  Th.  D.  h 
15.  c.  1.  s.    10.     [Transposed  from  (I  2.)] 

(I    2.)  When  he  need  not 

1.  General  rules  and  illustrations* 
But  if  the  plea  goes  to  the  matter  and  substance  of  the  writ,  he  need  not 
give  a  better  writ ;  as  in  a  dum  fuit  infra  a&tatem  upon  demise  by  himself  the 
defendant  may  say,  that  the  lease  was  by  the  plaintiff  and  another,  without 
giving  another  writ.  Th.  D.  1.  15.  c.  1.  s.  4 — So  in  a  writ  of  entry,  sup* 
posing  that  the  tenant  had  not  entry  but  by  A.  to  whom  B.  released,  &c.  the 
defendant  may  plead,  that  B.  did  not  lease  to  A.  without  saying  to  whom 
the  lease  was  made.  Th.  D.  1.  15.  c.  1.  s.  7. — So  in  waste  upon  a  demise 
by  the  plaintiff's  father,  the  defendant  may  say,  that  the  father  of  the  plain* 
tiff  did  not  demise,  without  giving  another  writ.  6  Edw.  3.  26<X  ;  10  Edw. 
3.  525. ;  Th.  D.  1.  15.  c.  1.  s.  5.  9. — So  he  need  not  give  another  writ 
when  the  plea  avoids  the  whole  action  of  the  demandant  or  plaintiff ;  as  if 
the  tenant  pleads  non-tenure  to  the  whole,  33  H.  6.  38. ;  Th.  D.  1.  1$  <:• 
l.s.  13. ;  or  no  such  vill,  33  H.  6.  38. ;  Th.B.  1.  15.  c.  1.  s.  13. ;  or  entry 
of  the  demandant  or  plaintiff  pending  the  writ,  34  H.  6.  8* ;  Thr  D.  L  15. 
c.  1.  s.  14. 

2.  Form  of  the  plea  where  a  better  writ  cannot  be  given. 
[Where  matter  is  pleadable  only  in  abatement,  and  yet  no  better  writ  can 
be  given,  the  prayer  of  judgment  should  be,  whether  the  court  will  compel 
farther  answer.     Str.  1269. ;  1  Blk.20.] 

(I  3.)  Shall  not  plead  two  pleas  in  abatement. 

A  man  shall  not  plead  two  pleas  in  abatement ;  [being  each  in  tie  sami 
degree,  as  are  popish  recusancy  and  outlawry.  Hetl.  126.]  for  that  will  be 
double  ;  as  in  assize,  the  tenant  shall  not  plead  misnomer  of  himself,  and  if 
it  be  found  against  him,  hors  de  son  fee.  Th.  D.  1.  15.  c.  3.  s.  l.-*-Itt  re* 
plevin,  the  defendant  shall  not  plead  property  in  a  stranger,  and  also  that  he 
took  the  beasts  in  another  vill.  42  Edw.  3. 19.  [18.];  Th.  D.  1. 15.  c.  3.  s. 
6. — Shall  not  plead  two  outlawries  of  the  plaintiff  in  abatement-  Semb* 
Sho.  80. 

[*](!  4.)  But  may  one  after  the  other. 

But  one  after  the  other  he  may  ;  thus,  he  shall  plead  to  the  person  of  thtf 
plaintiff,  and  if  that  be  over-ruled,  he  may  afterwards  [if  in  time]  ptead-  to 
the  form  of  the  writ.  Th.  D.  1.  10.  c.  1. ;  [D.  2  Saund.  40.  confra.  And 
two  pleas  though  in  the  same  degree,  thus  each  to  the  person,  are  pleadable 
in  succession,  where  the  subject  of  the  second  has  arisen  since  the  first*  3 
Leon.  ca.  222.] 

(I  5.)  Or  one  to  part  and  another  to  another  part 

So  he  may  plead  one  plea  in  abatement  of  psttel  and  another  to  other 
parcel ;  as  in  waste  he  shall  falsify  the  demise  to  part,  and  to  the  other  part 
shall  say  that  it  is  not  in  the  vill  supposed  hy  the  writ.  8  Edw.  3.  402. ; 
Th.  D.  1.  15.  c.  3.  s.  5.— So  non-tenure  to  past,  and  a  recovery  pending 
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the  writ  to  the  other  part.  Th.  D.  1.  15.  c.  3.  s.  IK— So  in  replevin  for 
two  oxen,  property  in  a  stranger  as  to  one,  and  taking  in  another  place  as 
to  the  other.  9  H.  6.  39. ;  Th.  D.l.  15.  c.  3.  s.  16.— So  m  assumpsit 
upon  several  counts,  a  plea  in  abatement  to  one  of  the  counts  is  good, 
though  the  writ  be  entire.     Lut.  1593. 

(1  6.)  And  two  defendants  shall  plead  several  pleas  in  abatement. 

So  one  defendant  shall  plead  one  plea  in  abatement,  and  the  other  anoth- 
er, as  one  executor  may  plead  variance,  the  other  ne  unques  executor.  1 1 
H.  6.  42. ;  Th.  D.  1. 15.  c.  2.  s.  6.  9.— So  in  a  quare  impedit  one  defend- 
ant may  plead  no  such  church,  and  the  other  no  such  bishop.     Hob.  249. 

(I  7.)  Or  the  one  shall  plead  in  abatement,  the  other  to  the  action. 

And  one  defendant  shall  plead  in  abatement,  the  other  to  the  action.  1 7 
Edw.  3.  24.  b« ;  Th.  D.  1.  15.  c.  2.  s.  3. — As  one  tenant  shall  plead  out- 
lawry  in  one  of  the  demandants,  the  other  shall  take  the  entire  tenancy  and 
plead  to  the  action.  18  H.  6.  20. •,  Th.  D.  1.  15.  c.  2.  s.  7.— In  debt  upon 
a  bond  against  two,  the  one  may  plead  coverture  in  the  plaintiff,  the  other 
acknowledge  the  deed.     Th.  D.  1.  15.  c.  2.  s.  13. 

(I  8.)  When  a  plea  in  abatement  by  one  defendant,  suffices  for  all. 

If  one  defendant  pleads  in  abatement  matter  appearing  in  the  writ,  the 
other  need  not  answer.  Th.  D.  1.  1 5.  c.  7.  s.  2.  {  Vide  Anon.  1  Hay w. 
487.  } 

(1 9.)  When  not. 

But  if  one  of  the  defendants  pleads  matter  dehors  not  appearing  in  the 
writ,  the  other  must  answer.  1 1  Ass.  pi.  9. ;  Th.  D.  1.  15.  c.  7.  s.  2.  [In  2 
Ld.  Raym.  926.  the  court  say,  that  though  a  bill  might  be  abated  as  to 
part  of  the  trespass  charged,  and  stand  for  the  rest,  yet  they  never  knew  it 
abated  as  to  one  defendant  and  stand  against  the  other*]  And  if  each  plead 
distinct  pleas  in  abatement,  to  one  of  which  there  is  a  demurrer,  and  on  the 
other  issue  is  joined  which  is  found  against  the  plaintiff,  the  whole  writ  shall 
abate  without  determining  the  demurrer.     R.  Hob.  250. 

[*](1  10.)  When  a  defendant,  who  pleads  in  abatement,  shall  plead 

over  to  the  action. 

1  •    When  he  shall  so  plead* 

If  a  defendant  in  an  appeal  plead  in  abatement,  he  shall  also  plead  over 
to  the  felony  not  guilty.  Th.  D.  1.  15.  c.  5.  s.  17, 18,  &c.  Co.  Ent.  57. 
a. — But  that  is  not  necessary,  for  it  is  well  both  ways.  R.  Sho.  47. — And 
therefore  if  the  defendant  plead  in  abatement  without  pleading  over  to  the 
felony,  the  plaintiff  may  refuse  his  plea,  or  move  the  court  that  he  plead 
also  to  the  felony ;  but  if  he  demurs,  it  will  be  well.  R.  Carth.  56.— So  if 
the  defendant  plead  several  tenancy,  he  shall  plead  over  to  the  action  or 
vouch.  Vide  ante  (F  12.) — So  to  an  indictment  for  felony,  if  the  defend- 
ant pleads  in  abatement  or  justification,  a  matter  which  does  not  amount  to 
a  confession  of  the  felony,  lie  ought  to  plead  over  to  the  felony,  not  guilty. 
St.  P.  C.  151.  a. ;  Adm.  Jon.  346. — So  in  an  assize  upon  every  plea  to  the 
writ,  which  is  triable  by  the  assize,  the  tenant  shall  plead  over  nul  tort,  &c. 
Th.  D.l.  15.  c.  5.  s.  13. 
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2.  When  not. 

But  when  the  matter  of  the  plea  in  abatement  is  not  triable  by  the  re- 
cognitors, it  is  not  necessary  to  plead  over  to  the  points  of  the  writ ;  as  in 
assize  if  the  tenant  pleads  to  the  person  of  the  demandant,  as  outlawry,  ex- 
communication, &c.  he  need  not  plead  over  to  the  assize*  Th.  D.  1.  15.  c. 
5.  s.  13* — So  if  he  pleads  misnomer  of  the  demandant,  or  joint  tenancy  on 
the  part  of  the  demandant.  28  Ass.  pi.  36. ;  Th.  D.  1.  15.  c.  5.  s.  12. — 
Or  a  misnomer  of  himself.  Th.  D.  1.  15.  c.  5.  s.  7. ;  vide  28  Ass.  pi.  36.— 
So  in  an  appeal  of  maihem,  the  defendant  must  not  plead  over  to  the  mai- 
hem  ;  for  it  will  be  a  waiver  of  the  plea  in  abatement  R.  Mo.  457. ; 
Poph.  1 1 5. — So  in  an  indictment,  where  the  plea  amounts  to  a  confession 
of  the  felony,  as  pardon,  release,  &c.  he  shall  not  plead  over  not  guilty.  St, 
P.  C.  151.  a. 

(I  11.)  A  plea  in  abatement  shall  be  strictly  exact;  [herein of  its 

verification ;  herein  too  of  the  replication.] 

1  •  Of  the  requisite  certainty  and  adherence  to  form* 

A  plea  in  abatement  ought  to  be  with  precise  and  strict  exactness.  Lut. 
15. — [And  the  most  scrupulous  adherence  to  form  is  requisite.  3  T.  R. 
185. ;  5  T.  R.  487.] — It  ought  to  be  pleaded  with  certainty ♦  Co.  Lit. 
303.  a. — The  degree  of  which  is  certainty  to  every  intent.  3  Lev.  67. 5 
[Cro.  Jac.  82. ;  Long  Quinto  22.  a.]  \  Vide  Parsons  *.  Ely,  2  Conn.  Rep. 
377.     Peters  v.  Goodrich,  3  Cqud.  Rep*  146.  j 

2.  Of  the  extent  of  the  plea. 

{Where  the  objection  goes  oqly  to  part,  the  plea  should  be  confined  to 
that.     5  T.  R.  553.] 

3.  Of  the  title  of  the  plea. 

[When  pleaded  in  the  term  subsequent  to  declaration,  it  must  be  either 
as  of  the  preceding  term,  or  with  a  special  imparlance.     4  T.  R.  520.] 

4.  Of  the  averment  of  place. 

[Since  no  venue  is  requisite  when  the  plea  is  triable  where  the  writ  is 
[*fbrought,  supra  ;  and  as  all  pleas  are  so  now,  no  venue  is  in  any  case  re- 
quisite, and  if  laid  is  surplusage.     7  T.  R.  243.] 

5,  On  the  profert  of  a  record. 

[Matters  of  record  pleaded  in  abatement,  if  of  another  court,  must  be  suh 
pede  sigilli.     1/Str.  520.  ;  see  Rex  v.  Ambry,  1  T.  R«  149.] 

6.  Affidavit  in  verification  of — when  requisite. 

[Only  where  the  matter  of  the  plea  is  dehors,  that  is,  not  apparent  on 
view  of,  the  record.  D.  2  Ld.  Raym.  1 409. ;  1  Str.  639. ;  R.  3  B.  &  P. 
395, — But  then  always  :  Hence  a  plea  that  original  is  not  returned,  must 
be  verified.  Ld.  Raym.  1409.  {Vide  Robinson  v.  Fisher,  3  Caines' 
Rep.  99.  j  So  Pleas  in  abatement  of  indictments.  3  Burr.  1617. — The 
statute  too  (4  Ann,  c.  16.  s.  11 .)  requiring  an  affidavit  to  all  dilatory  vies* ; 
one  must  be  annexed  to  aid  prayer.  2  B.  &  P.  384.  Vide  etiam  rhelpa 
v.  Lewis,  MSS.  2  Saund.  210.  g.  n.] 

6.  Affidavit  in  verification  of— subject  of. 
[Plea  of  privilege  by  a  serjeant,  with  writ  annexed,  bad  for  want  of  affi- 
davit that  he  had  business  in  the  particular  court,  and  there  onty.     %  Sxtr. 

738.1      \  Vide  Brooks  v.  Patterson,  1  Johns.  Cas,  328.  } 
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8,  Affidavit  in  verification  of — entitling  of. 

{An  affidavit  which  is  annexed  to  a  plea  refers  to  the  plea,  and  therefore 
needs  not  be  entitled  of  the  cause*  1  Mare.  70* ;  5  Taunt.  333, ;  Sed  vide 
3  Price,  197.  infra,  10. ;  and  in  2  Str.  1161.  held,  that  an  affidavit  to  a 
plea  in  abatement  to  aa  information  in  nature  of  quo  warranto,  must  be  en* 
tided,] 

9t  Affidavit  in  verification  of- — by  whom  sworn* 

{May  be  by  the  attorney.    Barnes,  334.] 

10.  Affidavit  in  verification  of — irregularity  in  its  effect. 

fit  is  not  null  because  sworn  before  declaration  filed  or  delivered.  4 
East,  347.— Or  before  defendant's  attorney,  though  may  be  set  aside.  3 
M.  &  S.  1 54. — But  if  irregular  in  its  title,  thus  in  the  names  of  parties,  is 
therefore  null,  and  not  aided  by  express  reference  to  the  plea*  3  Price, 
1 97. 5  sed  vide  supra,  8.] 

11.   Want  of  \  the  consequences,  and  how  supplied* 

[A  plea  filed  without  an  affidavit,  may  be  treated  as  a  nullity,  and  judg- 
ment may  be  signed.  See  2  Ld.  Raym.  1409. ;  1  Str.  639. — Affidavit  will 
pot  be  allowed  after  judgment  signed  for  want  of  it.     Forrest,  1 39.] 

1 2.  Of  the  replication— averment  of  place. 

[Though  formerly  requisite,  1  Salk.  4.,  yet  now  is  not,  for  the  same  rea- 
son why  it  is  unnecessary  in  pleas.    2  H.  b.  1 45.] 

13.  Of  the  replication— demurrer. 

[Need  never  be  special  to  a  plea  in  abatement.  2  M.  &  S.  485.  {  Clif- 
ford v.  Cony,  1  Mass.  Rep.  495.  f  As^to  the  form  of  its  commencement  and 
conclusion,  see  infra  (I  12.).] 

[fj(l  12.)     How  a  plea  and  replication  in  abatement  commences 

and  concludes. 

1  •  How  a  plea  shall  commence. 

In  suits  by  original  a  plea  in  abatement  of  matter  appearing  in  the  writ, 
begins  et  petit  judicium  de  brevi.  Per  two  J.  Mo.  30. ;  Lut  11.;  Dal.  33. ; 
5  Mod,  1 32. — If  the  plea  is  to  the  writ  and  declaration,  the  commencement 
is  petit  judicium  de  brevi  et  narratione.  5  Mod.  132. ;  144. — [And  where 
it  is  intended  to  plead  in  abatement  only  of  part  of  the  writ,  and  the  cause 
of  abatement  arises  from  some  of  the  counts  of  the  declaration,  the  plea 
must  be  to  both.  2  B.  &  P.  420.]  But  if  the  defendant  pleads  matter  de- 
hors, as  non-tenure,  joint  tenancy,  &c.  he  shall  conclude  his  plea  by  demand* 
ing  judgment  of  the  writ,  and  need  not  say  so  in  the  beginning.  Per  two  J. 
Mo.  30. ;  Ace.  Lut.  11.  ;  Dal.  33. — [A  plea  that  the  original  was  taken 
out  before  the  day  of  payment  in  the  condition,  without  any  introduction,  but 
concluding,  et  petit  judic'  quod  breve  cassetur,  is  good.  Fort.  334.] — In 
suits  by  bill,  the  plea  begins  by  petit  judicium  de  billa  only.  5  Mod.  132. 
144. ;  for  if  it  say,  petit  jud*  de  MP  et  narratione,  it  is  bad,  both  being  the 
same  thing,  5  Mod.  144.  [The  commencement  si  responded  (see  Lid. 
Raym.  10.)  debet,  is  proper  only  in  pleas  to  the  jurisdiction.  R.  5  Mod. 
HO.  ;  1  Salk.  297.  ;  vide  L<L  Raym.  63.] 

2.  How  a  plea  shall  conclude. 

[The  greatest  precision  being  requisite  in  these  pleas;  hence  a  prayer  of 
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judgment  if  the  said  bill,  instead  of  of  though  adding  and  that  the  same 
may  be  quashed,  vitiates.  3  T.  R.  185* ;  vide  10  East,  83.] — For  a  plea  in 
abatement  which  concludes  badly  cannot  be  good.  1  Salk.  297,  298.  Vide 
Latch,  1 78.  [But  the  rule,  that  unless  the  proper  judgment  is  prayed  it 
will  not  be  given,  must,  it  should  seem,  be  tal^en  with  thia  limitation,  that 
where  the  writ  is,  by  the  event  in  question,  ipso  facto  abated,  as  by  the  death 
of  a  sole  plaintiff  before  plea,  and  so  there  is  no  need  to  pray  in  abatement ; 
an  informality  in  the  prayer  of  judgment  will  not  hurt.  Vide  1  Salk.  298. 
— So.  though  the  plea  is  defective,  yet  if  the  plaintiff  appears  to  have  no 
ri$it  to  sue,  judgment  must  be  against  him.  4  T.  R.  224.]  J  Whether 
die  plea  is  in  abatement  or  bar,  is  to  be  known  from  the  conclusion.  Jen* 
kins  v.  Pepoon,  2  Johns.  Cas.  312.  So,  if  a  plea  commences  in  abatement 
and  concludes  in  bar,  it  may  be  considered  as  a  plea  in  bar.  Schoonmak- 
er's  Exr's.  t.  Elmendorf,  10  Johns.  Rep.  49.  A  plea  concluding  with 
"  wherefore  he  prays  judgment,  &c."  is  bad.  Jenkins  v.  Pepoon,  supra. 
Vide  Dsley  v.  Stubbs,  5  Mass.  Rep.  280.  } 

Jn  suits  by  original,  a  plea  of  matter  appearing  in  the  writ,  concludes  with 
petit  jud*   de  brevi.     Per  two  J.  Mo.  30.;  Lut.    11.;  Dal.   33.;  5  Mod. 
132. — If  the  plea  is  to  the  writ  and  declaration,  the  plea  concludes  with  pe- 
tit judicium  de  brevi  et  narratione.     5  Mod.    132.  144. — If  the  plea  is  of 
matter  dehors,  as  non-tenure,  joint  tenancy,  &c.  it  shall  conclude  by  de- 
manding judgment  of  the  writ.     Per  two  J.  Mo.  30. ;  Ac.  Lut.  11. ;  Dal. 
53. — [And  where  the  writ  is  general,  as  in  debt,  and  the  declaration  speci- 
fies the  particulars,  though  there  be  no  defect  in  the  writ,  but  the  cause  of 
abatement  arises  from  some  extrinsic  matter,  as  just  mentioned,  still  it  is  pro- 
per to  pray  judgment  of  the  writ ;  but  then  the  plea  must  not  rely  upon 
matter  appearing  only  in  the  declaration  ;  if  it  does,  the  plea  must  be  framed 
in  abatement  of  the  declaration  as  well  as  the  writ.     5  T.  R.  553.     But 
where  the  writ  is  particular,  the  plea  of  such  extrinsic  matter  may  pray 
judgment  of  the  writ  only,  though  the  matter  he  relies  on  appears  in  the  de- 
claration.    Clift.  2.  pi.  2. ;  or  he  may  pray  judgment  of  both.     Clift.  15.  pi. 
37.;  1  Lut.    14.;  2  Saund.  209.  n. — In  suits  by  bill,  the  plea  concludes 
with  [*]petit  judicium  de  billa  only.     5  Mode  132.  144. — If  it  say  de  billa 
et  narratione,  it  is  bad.  5  Mod.  144.  supra.—* A  plea  concluding  si  respondere 
debet  is  bad.  5  Mod.  146.  [1  Salk.  297.] — Unless  a  plea  to  the  jurisdiction, 
ibid. ; which  alsomay  conclude, si  curia  vylt  cognoscere.  Lat.  1 78.  ;  [5  Mod. 
146.  •,  Lill.  Ent.  3.6,  7.  9.  ;  Clift.   17.  pi.  44.  ;  Lib.  Plac.  4.]— A  plea  to 
the  person  shall  conclude,  judgment  whether  he  shall  be  answered.     Lat. 
178. ;  Lib.  Pla.  8,  9. — And  therefore  if  a  plea  of  recusant  concert,  which  re 
in  the  nature  of  an  excommunication,  concludes  judgment  of  the  bill,  it  is 
bad.     Semb.  Lat.  178.  ;  [3  Lev*  208.  240.] — In  a  plea  of  excommunica- 
tion, judgment  of  the  writ  shall  not  be  prayed  in  the  conclusion  ;  but  the 
prayer  should  be  quod  loquela  reman'  sine  die.     R.  Lut.  19.;  vide  ante 
(E  7.) ;  [Clift.  Ent.  3.  pi.  3. ;  11.  pi.  8. ;  12.  pi.  30. ;  and  the  same  holds 
with  all  other  temporary  bars.     2  Ld.  Raym.  1056.    1243.] — If  death  be 
pleaded,  the  prayer  is  not  judicium  de  brevi  et  quod  breve  cassetur,  but  jud* 
si  cur'  idterius  procedere  velit.    R.  3  Lev.  120. ;  vide  ante  (H  33.). 

3.  How  a  replication  shall  commence. 

[A  replication,  to  a  plea  to  the  writ,  beginning  the  declaration  ought  not 
to  be  quashed,  is  unobjectionable,  the  allegation  being  surplusage,  1  B.  & 
P.  60. 
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4.  How  a  replication  shall  conclude. 

It  shall  conclade  with  a  demand  of  damages.  R.  3  Mod.  281.;  Sho. 
155.1  R«  Shd.  255. ;  Carth.  187. ;  1  Salk.  218. ;  Cont.  Co.  Ent.  160. — 
Ace.  of  the  plaintiff  by  his  replication  confesses  and  avoids  the  plea ;  other- 
wise if  he  joins  issue  upon  the  plea ;  for  then  final  judgment  is  given,  if 
found  for  the  plaintiff.  Per  Holt.  [And  the  last  is  the  true  doctrine.  1 
Ld.  Raym.  338.  594. ;  2  Ld.  Raym.  1022. ;  1  Wils.  302.— So  a  demurrer 
to  a  plea  in  abatement  shall  conclude  with  praying  that  the  defendant  may 
answer  over.  1  Wils.  302. — So  shall  a  joinder  in  a  demurrer  or  to  the  re- 
plication. 1  Wils.  302. ;  1  East,  542. — A  demurrer  in  bar  to  a  plea  in 
abatement,  occasions  a  discontinuance.  Ld.  Raym.  393. ;  Salk.  218. ;  Say, 
46. ;  vide  Ld.  Raym.  338.] 

(I  13.)  When  it  shall  be  waived. 

The  defendant  may  waive  his  plea  in  abatement,  after  the  plaintiff  has  re- 
plied to  it,  and  plead  to  the  action.  8  Edw.  3.  417. ;  Tb.  D.  1.  15.  c.  8.  s« 
1  • — But  after  the  parties  are  at  issue  upon  a  plea  in  abatement,  the  defendr 
ant  cannot  waive  it.  Th.  D.  1.  15.  c.  8.  s.  3.  If  a  plea  in  abatement  con- 
tains matter  in  bar,  though  ,it  concludes  in  abatement,  the  defendant  hath 
his  election  to  take  it  in  abatement  or  in  bar ;  as  if  he  plead,  others  jointly 
possessed.  R.  2  Mod.  64.  \  And,  if  the  defendant,  after  having  pleaded  in 
abatement,  voluntarily  plead  to  the  action,  withoutjudgment  of  respondeas 
ouster,  it  will  amount  to  a  waiver  of  the  plea,  burnham  v.  Webster,  5 
Mass.  Rep.  266.     So  also,  matter  of  abatement  is  waived  by  a  plea  in  chief, 

Rayland's  Exrs.  v.  Allin,  1  Marsh.  592.  So,  if  a  dilatory  plea  be  plead- 
ed, without  affidavit,  the  plaintiff,  by  proceeding  in  the  cause  waives  the  ir-» 
regularity.     Richmond  v.  Tallmage,  16  Johns.  Rep.  307.  } 

(I  14.  a.)  What  judgment  shall  be  upon  it — General  rule. 

[Judgment  may  be  to  abate  in  part  conformably  to  the  matter  of  the  plea^ 
though  the  prayer  is  to  abate  in  whole.     2  B.  &  P.  420.] 

# 

(I  14.  b.)  What  judgment  and  proceedings  shall  be  upon  it— rer 

spondeas  ouster.     Vide  post,  (I  15.) 

If  the  tenant  or  defendant  plead  in  abatement,  and  the  demandant  *r 
plaintiff  demur  to  it,  the  judgment  shall  be  only,  that  the  defendant  [*]an- 
swer  over,  if  the  plea  be  disallowed.  Th.  D.  1.  16.  c.  11.  s.  1.  3.  ;  tC.  5* 
Co.  111.  a.;  R.  Yelv.  112.;  D.  1  Vent.  222.;  [137.?  2  Wils.  367.;  1 
East,  542. —  {  Moore  v.  Morton,  1  Bibb,  234.  Vide  Marstop  v.  Lawrence, 
1  Johns.  Cas.  397.  Hutchinson  v.  Brock,  11  Mass.  Rep.  124.  \  So  on 
a  demurrer  to  the  replication  to  a  plea  in  abatement.  Ld.  Raym.  594. — 
Unless  the  plea  be  puis  darrein  continuance.  Infra  (1 15.).] — Though  it  be 
adjourned  to  another  term,  before  the  plea  is  determined.  Th.  D.  1.  16.  c. 
1 1.  s.  1. :  R.  22  H.  6.  55.  b. — Though  the  plea  in  abatement  be  pleaded  by 
a  wife,  received  upon  the  default  of  her  husband.  Th.  D.  1.  16.  c.  11.  s, 
8. — Though  the  demandant  or  plaintiff  tender  an  issue  to  the  plea  in  abate- 
ment and  the  defendant  refuses  it.  10  H.  4.  6. — Though  the  plaintiff  and 
defendant  join  in  demurrer  upon  it  in  the  same  form  as  upon  a  plea  in  bar; 
for  the  plaintiff  committed  the  first  fault.  R.  1  Vent.  137. ;  Vide  Lut.  197. ; 
1643. ;  1665. — So  if  a  plea  to  the  jurisdiction  of  the  court  be  disallowed 
upon  a  demurrer,  the  judgment  shall  only  be  respondeat  ouster.  35*H.  6. 
4. ;  Th.  D.  1. 1 6.  c.  11 .  s.  1 2.— So  if  a  plea  in  abatement  be  tried  by  the  cer- 
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tiikate  of  the  ordinary  against  the  defendant,  it  shall  only  be  that  he  answer 
over.  Lat.  178. — So  if  the  defendant  prays  aid  of  the  king,  and  demands  judg- 
ment sirege  in  consulto,  which  is  disallowed  upon  demurrer,  it  shall  only  be,  to 
answer  over.  R.  5  Co.  111.  a. — So  if  the  defendant  pleads  infancy,  and  it  is 
tried  by  inspection,  it  shall  only  be  to  answer  over.  1  Lev.  1 63. — [So  on  a  fail- 
ure by  defendant  to  produce  a  record,  on  the  issue  nul  tiel  reeord,  the  judg- 
ment is  only  qu'  resp'  oust.9  Ld.  Raym.  550. — And  upon  a  replication 
confessing  and  avoiding  any  of  the  facts  of  the  plea,  though  defendant  join 
issue,  and  it  be  found  against  him,  the  judgment  is  only  qu'  resp'  oust'.  Ld. 
Raym.  338. — Secus  had  the  replication  traversed  them,  infra,  (1 15.) ;  vide 
2  nils.  367.] — Upon  a  demurrer  to  a  plea  in  abatement,  the  defendant  shaU 
not  take  exceptions  to  defects  in  the  declaration.  R.  Lut.  1592.  1667.; 
R.  1  Sal.  212. ;  Carth.  172. ; — Except  where  the  plea  jn  abatement  is 
pleadable  in  bar.  Semb.  Lut.  1604. — If  a  respondeas  ouster  be  awarded, 
notice  to  the  defendant  is  not  necessary  ;  for  he  shall  be  supposed  in  court. 
1  Sal.  8.  [The  judgment  must  be  noticed  in  the  nisi  prius  roll.  5  Mod.  399.] 

(1   15.)  What  judgment  shall  be  upon  it— Final  judgment. 

If  plaintiff  or  demandant  join  issue  upon  a  plea  in  abatement,  and  it  be 
tried  against  the  tenant  or  defendant,  final  judgment  shall  be  against  him 
for  the  delay.  2  Edw.  4.  1 1.  [10.]  ;  Th.  D.  1.  16.  c.  1 1.  s.  1 1.  ;  1  Lev.  163. ; 
Per  Wins.  Yelv.  112. ;  1  Vent.  22. ;  Ray.  119  ;  Lat.  178. ;  Pr.  R.  416. ; 
f2  Wils.  367, ;  or  any  part  thereof.  Ld.  Raym.  338.] — Though  the  de- 
fendant or  tenant  who  joins  issue  be  an  infant.  R.  1  Lev.  163. — And  issue 
on  toe  replication  to  a  plea  of  misnomer,  conns  per  Fun  nom'  et  l'aut9,  is 
considered  as  an  issue  on  the  plea  itself.  2  Wils.  367.] — So  upon  a  demur- 
rer to  a  plea  in  abatement  pleaded  after  the  last  continuance,  if  it  be  adjudged 
against  the  tenant  or  defendant,  the  judgment  is  final.  1  Sid.  252. —  \  Vide 
Renner  v*  Marshall,  1  Wheat.  215.  j  So  if  defendant  demur  to  the  count 
in  abatement,  the  judgment  is  final,  for  the  objection,  if  any,  should  be  taken 
by  plea.  R.  1  Sal.  220. — So  if  a  plea  in  abatement  be  pleaded  in  bar  of 
the  action,  final  judgment  shall  be  against  the  defendant  Or  tenant,  if  the 

{lea  be  disallowed.  R.  1  Sid.  189,  190.;  Per  cur\  1  Vent.  13G. ;  R. 
,ut.  42.  ;  D.  Lat.  178.  ;  vide  Lut.  197. ;  R.  6  Mod.  102. ;  1  Sal.  3. — So 
if  a  plea  commence  in  bar  actio  non,  &c.  though  it  concludes  [*]in  abate- 
ment. D.  1  Vent'.  136.;  Semb.  Cro.  Eliz.  203. ;  Semb.  cont.  Show.  4. ; 
vide  1  Lev.  312. ;  [et  vide  supra,  (B.  2.)  2] — So  if  a  plea  be  to  the  action  of 
the  writ,  and  concludes  to  the  writ,  and  the  plea  be  disallowed,  there  shall 
be  a  peremptory  judgment,  though  the  demandant  or  plaintiff  demurs.  Lat. 
178.  So  if  a  baa  plea  be  pleaded  and  the  plaintiff  demurs,  and  the  defend- 
ant joins  in  demurrer,  as  to  a  plea  in  bar.  R.  Al.  17. — So  if  the  defendant 
avows  or  makes  conusance  in  replevin,  and  then  traverses  the  place,  which 
is  matter  in  abatement,  but  concludes  with  praying  a  return,  though  he  after- 
wards demurs  in  abatement,  there  shall  be  final  judgment.  R.  6  Mod.  10SU 
— But  if  the  defendant  pleads  another  who  ought  to  be  joined  not  named, 
and  in  the  commencement  of  the  plea  petit  judicium  de  billa  et  si  actionem 
potent  habere  versus  eum  solummodo,  &«•  there  shall  be  only  a  respondeas 
ouster ;  for  the  defendant  does  not  say  actio  non,  &c.  generally,  but  adds  ac- 
tionem non,  &c.  "  versus  eum  solummodo. "R.  1  Vent.  136. — So  if  the  plea 
goes  in  abatement,  though  thedefendant  praysjudgmentdenarratione,  thecourt 
may  award  a  respondeas  ouster  ;  for  the  defendant  cannot  assign  for  error, 
that  which  was  for  his  advantage.  1  Sal.  21 0.;  2 1 1 . — So  if  the  defendant  in 
replevin  pleads  in  abatement  a  taking  in  another  place,  andtra verses  the  place 
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in  the  declaration,  upon  which  the  plaintiff  replies  and  traverses  the  title 
made  pro  retorno  habendo,  to  which  the  defendant  demurs  the  same  term  ; 
the  replevin  abates,  and  shall  not  be  discontinued.  Per  three  J.  Holt  cont. 
Carth.  139. — So  if  a  plea  in  abatement  be  good,  and  the  plaintiff  replies  as 
to  9  plea  in  bar,  it  will  be  a  discontinuance.  Fitzg.  269,  270.  Carth.  187. 
— [So  if  he  demurs  in  bar,  supra  (I  14.)] — If  the  plea  be  bad  there  shall  be 
a  respondeas  ouster.     Fitzg.  269,  270. 

(I  16.)  At  what  time  a  plea  in  abatement  shall  be  pleaded — after 
[appearance  or  bail  ana  defence ;]  herein  of  the  statement  there- 
of.    Vide  in  Pleader  (E  27.). 

1  •  Of  putting  in  and  justifying  bail  as  a  preliminary  step* 

[After  forfeiture  of  the  bail  bond,  defendant  cannot  plead  in  abatement  of 
the  original  action.  Salk.  519. ;  2  B.  &  P.  519. — But  he  may  after  put- 
ting in  bail.  3  Lev.  243. ;  1  Ld.  Raym.  249. ;  vide  Willes,  461. ;  Barnes, 
94. ;  2  N.  R.  453. ;  sed  vide  2  Keb.  824,  semb.  contra ;  see  1  Vent.  154.  * 
2  Wils.  393.  {  Vide  Brooks  v.  Patterson,  1  Johns.  Cas.  328.  }  — Neither 
in  a  town  or  country  cause  need  the  bail  be  justified  before  plea,  if  they  are 
ultimately  perfected.  2  East,  406.;  11  East,  411. ;  Id.  413.  n. ;  13  East, 
170.  K.  B. :  but  see  Forest.  Excheq.  Rep.  149.  contra. J 

2.  Of  stating  the  appearance. 

"  Dicit"  without  "  venit"  is  sufficient.  R.  Sal.  543, 544. ;  [Skin.  582.  ;J 
R.  cont.  Carth.  363. — It  is  sufficient  at  the  day  of  appearance,  when  he  is 
in  cust'  mar' ;  secus  if  after  another  continuance,  okin.  582. — And  "  ve- 
nit" without  more  was  allowed.  Lut.  9. ;  3  Lev.  405. ;  R.  to  be  good.  3 
Lev.  182.  R.  cont.  3  Lev.  240.;  Dub.  per  Hale  1  Vent.  222. — Though 
it  was  shewn  for  cause  upon  a  special  demurrer.  Lut.  9. ;  Semb.  Lut. 
1594. ;  R.  1  Sal.  217. — But  the  plaintiff  might  have  refused  the  plea.  R. 
1  Sal.  217. — Yet  venit  et  defendit  vim  et  injuriam  without  more  is  the  sure 
way.     Lut.  9. 

[*]3.  Of  the  form  and  degrees  of  defence.     Vide  supra,  2f 

The  form  of  the  defence  is  such,  et  predict'.  A.  B.  defendit  vim,  [i.  e. 
in  the  case  of  forcible  injuries]  et  injuriam  quando,  &c«  et  damna,  et  quic- 
quid  quod  ipse  defendere  debet,  &c.  Co.  Lit.  127.  b. — By  the  first  part 
of  the  defence,  the  defendant  makes  himself  party  to  the  action,  viz.  by 
these  words,  "  defendit  vim  et  injuriam  quando,"  &c.  By  the  words  "  et 
damna,9'  he  affirms  that  the  plaintiff  is  able  to  sue  and  recover  damages  j 
and  by  the  third  part  "  et  quicquid  quod  ipse  defendere  debet,"  he  affirms 
the  jurisdiction  of  the  court.  (Jo.  Lit.  1 27.  b. — And,  therefore,  after  the 
first  part  of  the  defence  he  shall  plead  to  the  jurisdiction  of  the  court,  or  any 
other  plea  in  abatement ;  [for  no  plea  in  abatement  is  allowable  after  full 
defence.  Willes,  40. ;  (but  in  1  Ld.  Raym.  1 17.  n.  (a),  it  is  affirmed  to  be 
now  settled,  that  in  all  dilatory  pleas,  except  such  as  go  to  the  jurisdiction, 
a  full  defence  must  be  made  ;  per  Buller  J.  in  Thompson  v«  Stockdale,  H. 
T.  23  Geo.  3.)  though  in  general  half  defence  is  a  necessary  preliminary  to 
the  plea.  Ibid.  Co.  Lit.  1 27. ;  though  in  scire  facias  no  defence  is  made.  3 
Lev.  182. ;  nor  is  it  necessary  in  a  plea  of  antient  demesne.  Ibid. ;  1  Ld. 
Raym.  117.;  or  in  a  plea  to  the  jurisdiction  of  an  inferior  court,  having  no 
jurisdiction  of  the  matter,  though  it  is  otherwise  when  the  plea  relates 
rather  to  the  person  than  to  the  subject  matter  of  the  action.  Bac.  Abr. 
PJeas.  D. ;  and  the  position,  that  pleas  to  the  jurisdiction  must  be  with  de- 
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fence,  in  Co.  Lit,  127.  b.,  taken  generally,  is  denied  in  1  Ld.  Raym.  117.] 
—For  defendit  vim  et  injuham  quando,  &c.  is  not  a  full  defence.  R.  cont. 
Sti.  273. ;  R.  cont.  Lut.  7. ;  but  R.  ace.  Hard.  365.  and  Semb.  by  many 
authorities.  Lut.  7.  [and  the  rule  now  is  that  these  words  will  imply  only 
a  half  defence,  where  that  only  should  be  made;  and  a  full  defence  where 
that  is  requisite.  Hard.  365. ;  Willes,  40. ;  8  T.  R.  631. ;  Clift.  Ent.  15. 
pL37.;  Brownl.  Rediv.  199,  200.;  Hans.  Ent.  102.  pi.  3.;  1  Ld.  Raym, 
117.;  and  Sty.  273.;  Gilb.  C.  B.  188. ;  1  Lut.  5.,  have  been  over-ruled. 
2  Saond.  208.  b.  Though  it  is  said  that  in  pleas  to  the  jurisdiction  the 
*  quando"  should  be  omitted.  Lut.  9. ;  Show.  386,  387.1  But  after  a  full  or 
general  defence,  the  defendant  cannot  plead  to  the  jurisdiction  of  the  court. 
7  W.  3. — Nor  to  the  disability  of  the  person ;  as  villenage,  outlawry,  &c. 
Co.  Lit.  127.  b. ;  Th.  D.  1.  14.  c.  1.  s.  4. ;  Lut.  7. — Nor  misnomer,  or  re- 
sidence in  another  will.  19  H.  6.  1.  b. ;  Th.  D.  1.  14.  c.  1.  s.  3. — Nor 
alien  born.  Semb.  Sho.  349. 

(I  17.)  At  what  time  a  plea  in  abatement  shall  be  pleaded — after 

attorney  made. 

1  •   What  pleas  cannot  afterwards  be  pleaded* 

After  an  attorney  made,  the  defendant  shall  not  plead  misnomer  of  him- 
self. Th.  D.  1.  14.  c.  6.  s.  5. ;  F.  N.  B.  27.  a. — Nor  that  there  are  others 
of  the  same  name  in  the  same  county.  Th.  D.  1.  14.  c.  6.  s.  4. — For  a 
misnomer  must  be  pleaded  in  proper  person  and  not  by  attorney,  unless 
there  be  a  special  warrant  of  attorney.  Lut.  IK— So  he  shall  not  plead, 
after  an  attorney  made  a  mistake  of  the  addition.     R.  8  H.  6.  9.  b. 

2.  What  pleas  may  afterwards  be  pleaded. 
Villenage  in  the  plaintiff  may.     Th.  D.  1.  14.  c.  6.  s.  1. 

[*]3.  Mode  of  objecting  to  a  plea  improperly  pleaded  afterwards. 

[By  receiving  the  plea,  the  objection  is  waived,  since  the  plaintiff  cannot 
demur ;  therefore  he  should  refuse  the  plea.  1  Ld.  Raym.  509.] 

(I  18.)  At  what  time  a  plea  in  abatement  shall  be  pleaded —  af- 
ter four  days  after  declaration  ;  herein  too  of  the  mode  of  com- 
puting those  days. 

1.  If  a  declaration  be  delivered  within  term  the  defendant  may  plead  in 
abatement  at  any  time  within  the  same  term.  6  Mod.  175. — So  if  it  be  de- 
livered to  anyone  in  custody.  Sal.  515. —  If  it  be  delivered  after  term  or 
within  four  days  before  the  end  of  the  term,  he  may  plead  in  abatement,  or 
to  the  jurisdiction,  within  the  first  four  days  in  the  subsequent  term.  1  Sal. 
367. — But  if  it  be  delivered  more  than  four  days  before  the  end  of  the  term, 
he  shall  not  have  any  time  for  pleading  in  abatement  after  the  beginning  of 
the  next  term.  6  Mod.  1 75. — [But  the  rule  upon  this  subject  now  is,  that 
pleas  to  the  jurisdiction,  Dyer,  210.  b.  in  marg.;  T.  Raym.  34.;  1  Keb. 
137.;  Gilb.  K.  B.  317. ;  344.;  Gilb.  C.  P.  183,  184.  187;  8  T.-R.  474. ; 
but  see  Dyer,  210.  b.  in  marg.  Doc.  Plac.  234.;  Latch.  83.;  Cro.  Car. 
9. ;  Style  Rep.  90. ;  Willes  239. ;  Vin.  Abr.  tit.  Conusance,  p.  591. ;  as 
to  the  plea  of  antient  demesne  ;  Tidd's  Pract.  644. ;  and  in  abatement,  2 
Keb.  143.;  1  Mod.  14. ;  1  Vent.  184.;  1  Lutw.  23.;  Sty.  P.  R.  465.  j 
Gilb.  K.  B.  344. ;  R.  E.  5  Ann.  (a)  ;  R,  T.  5  and  6  Geo.  2.  (b)  K.  B. ; 
1  Str.  523. ;  4  T.  R.  520*;.  6T.  R.  369. :  7  T.  R.  447.(d)  ;  Barnes,  224. ; 
334. ;  Tidd's  Pract.  644.  354.  ;  must  be  pleaded  within  four  days  after 
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the  delivery,  or  filing  and  notice,  of  the  declaration.  1 1   Mod.  2. ;  2  Str. 

1192.;  1  Wils.   23.;  2  Str.  1268.;  Smith  v.   Whymall.   MSS.,    Tidd's 

Pract.  645.  n.  a.  ;  1  T.  R.  277.  689. ;  7  T.  R.   298. ;  11  East,  411. ;  see 

Gilb.  C.  P.  52. ;  P.  R.  3. ;  Ca*.  P.  C.  B.  23. ;  Pr.  R.  286. ;  Cas.  P.  C* 

B.  63. ;  but  see  Sty.  P.  R.  458.  468. ;  R.  E.   5  Ann.  (a),  K.  B.  ;  1  T.  R. 

278,  279. ;  from  which  it  should  seem,  that  formerly  they  were  allowed  to 

be  pleaded,  before  the  rule  for  pleading  had  expired.     Tidd's  Pract.  645* 

n.  a.  Unless  the  declaration  be  delivered  or  filed  after  term,  or  so  late  in 

tcfm  that  the  defendant  is  not  bound  to  plead  to  it  that  tefrm  ;  in  both  of 

which  cases,  the  defendant  in  K.  B.  may,  within  the  first  four  days  of  the 

next  term  plead  to  the  jurisdiction  of  the  court  or  in  abatement,  as  of 

the  preceding  term.     1  Salk.  367.  ;  Gilb.  K.  B.  344,  345. ;  Tidd's  Pract. 

645.     But  in  the  C.  B. ;  defendant  cannot  plead  in  abatement  within  the 

first  four  days  of  the  next  term,  without  a  special  imparlance,  which  may 

be  granted  by  the  prothonotaries.     Pr.  R.  1.  ;  Cas.  P.  C.  B.  78. ;  Barne8, 

224.  334.  ;  Tidd's  Pract.  645.  354. —  And  further,  that  as  well  when  the 

declaration  is  filed  conditionally  as  when  absolutely,  in  actions  bailable 

and  not  bailable,  in  town  and  country  causes,  four  days  only  are  allowed. 

2  East,  406. ;  1 1   East,  411.;  2  Str.  1 192. ;  1  Wils.  23. ;  though  the  courts 

will  lengthen  the  time  where  the  plea  is  not  merely  for  delay,  3  T.  R.  627.; 

or  under  special  circumstances,  vide  Ld.  Raym.  794. — 2.  As  to  the  mode  of 

computing  the  four  days  ;  they  are  reckoned  only  from  delivery,  or  notice  of 

declaration  when  it  is  filed,  7  T.  R.  298. ;  Ihey  are  reckoned  inclusively,  1 

T.  R.  277,  278. ;  5  T.R.  210. ;  and  Sunday,  being  the  fourth  day,  does 

not  count  3  T.  R.  642.] 

[*](!  19.  a.)  At  what  time  a  plea  in  abatement  shall  be  pleaded 
— alter  imparlance  —  Imparlances  classed.  Vide  in  Pleader, 
(D.)  et  infra,  (1  20.) 

[Imparlance  is  either  general,  Hard.  365. ;  1  Lutw.  46.  ;  12  Mod.  509. ; 
Gilb.  C.  P.  183.  211.;  without  saving  any  exception  to  the  defendant, 
which  is  always  to  another  term,  6  Mod.  28. ;  or  special,  which  is  sometimes 
to  another  day  in  the  same  term,  6  Mod.  8. ;  10  Mod.  127.  ;  infra,  Plead- 
er (D  1.)  with  a  saving  of  all  exceptions  to  the  writ,  bill,  or  count ;  and 
though,  in  one  case  it  was  holden,  that  a  plea  of  misnomer,  after  an  impar- 
lance, thus — "  And  A*  B.  who  was  arrested  by  the  name  of  C.  A.  comes,"  &c. 
was  equivalent  to  a  special  imparlance.  1  Blk.  51.  ;  1  Wils.  261.  ;  yet 
the  contrary  has  since  been  ruled,  4  T.  R.  520. ;  or  of  all  exceptions  what- 
ever, which  is  called  a  general  special  imparlance.  2  Blk.  1095.  1097.  ; 
Tidd's  Prac.  353.] 

(I  19.  b.)  At  what  time  a  plea  in  abatement  shall  be  pleaded — 
after  imparlance— -Special.     Vide  infra,  (I   20.) 

After  a  special  imparlance  the  defendant  may  plead  to  the  jurisdiction  of 
the  court.  R.  Lut.  46. — Or  any  plea  in  abatement,  as  outlawry,  &c.  Lut. 
6. — [Or  misnomer.  1  Salk.  8.;  et  vide  2  Blk.  1094.] — But  the  impar- 
lance shall  not  be  with  a  salvo  to  the  jurisdiction  of  the  court.  Lut  46. ; 
Semb.  ;  cont.  1  Sal.  1  •  [The  rule  is,  that  after  a  common  special  impar- 
lance there  can  be  no  plea  to  the  jurisdiction,  Gilb.  C.  P.  184.  ;  and  what 
is  tantamount  thereto,  no  plea  of  privilege,  Str.  532. ;  though  after  a  gene- 
ral special  imparlance,  defendant  may  plead  in  addition  to  all  other  pleas, 
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to  the  jurisdiction,  and  privilege.     1  Lev.  54. ;  Hard.  365. ;  1  Lutw.  46, ; 
12  Mod.  529. ;  Gilb.  C.  P.  185.  211. ;  5  Mod.  335.] 

(I  20.)  At  what  time  a  plea  in  abatement  shall  be   pleaded — af- 
ter imparlance — General. 

1 .  '  What  may  be  pleaded  after  a  general  imparlance. 

[The  rule  upon  the  subject  of  pleas  in  abatement,  or  to  the  jurisdiction  of 
the  court,  being  pleadable  after  a  general  imparlance,  is,  that  they  cannot  be 
pleaded.  Gilb.  C.  P.  184. ;  Barnes,  224.  334. ;  1  Str.  523. ;  2  Bl.  1094. ; 
4  T.  R.  224.  ;  2  M.  &  S.  484. ;  and  if  so  pleaded,  are  bad  on  general  de- 
murrer, 6  T.  R.  369. ;  vide  Sty.  P.  R.  465. ;  3  Inst.  Cler.  40. ;  1  Wils. 
261. ;  1  Blk,  51. ;  6  T.  R.  369. ;  Barnes,  334. ;  2  B.  &  P.  384. ;  or  judg- 
ment may  be  signed,  4  T.  H*  520. ;  7  T.  R.  298.  447.  n. ;  or  the  court  on 
motion  will  set  the  plea  aside,  6  T.  R.  373. ;  or  the  imparlance  m?y  be  re- 
plied by  way  of  estoppel,  1  Lutw.  23. ;  3  Inst.  Cler.  39. ;  but  by  replying 
(un/ess  the  estoppel)  the  fault  is  aided.  1  Vent.  236. — Neither  can  conu- 
sance be  claimed,  or  oyer  demanded,  after  a  general  imparlance.  Tidd's 
Pract.  354. — And  though  defendant  formerly  was  not  allowed  to  plead  a 
tender  and  tout  temps  prist  after  any  kind  of  imparlance  ;  Gilb.  C.  P.  184. 5 
Sty.  P.  R.  465. ;  2  Lill.  37. ;  1  Sid.  365. ;  2  Mod.  62. ;  2  Salk.  622. ;  1 
Ld.  Raym.  254. ;  Carth.  413,  414. ;  1  Lutw.  238,  239. 5  R.  E.  5  Ann.  (a) ; 
R.  T.  [*]5  &  6  Geo.  2.  (b),  K.  B. ;  Tidd's  Pract.  355. ;  yet  now  it  may  be 
pleaded  after  imparlance,  though  it  must  always  be  entitled  of  the  same 
term  with  the  declaration,  1  Burr,  59. ;  and  when  so  pleaded  a  judge's  or- 
der must  be  obtained  in  K.  B.,  or  treasury  rule  in  C.  B.,  for  leave  to  plead 
it  as  of  the  preceding  term.  Barnes,  343.  351.  355.  357.  359.  361. ;  an4 
see  1  H.  B.  369. ;  Tidd's  Pract.  355.  Nor  can  aid  be  prayed.  2  B.  &  P. 
384. — The  cases  of  former  times  collected  by  Comyns  are] — after  a  gene^- 
ral  imparlance  the  defendant  shall  plead  any  plea  to  the  action ;  as  alien 
born,  profession,  outlawry,  &c.  in  bar  to  the  action.  Th.  D.  1.  14.  c.  2.  s. 
20,  21.  37.-rThough  the  outlawry  was  after  the  action  commenced.  & 
Mod.  11. — Bastardy  in  bar  of  the  action.  Th.  D.  1.  14.  c.  2.  s.  21. — Or  a 
plea  in  abatement  which  consists  of  matter  dehors  and  not  appearing  in  the 
writ,  which  shows  that  the  writ  never  was  good  ;  as  no  such  vill.  Vide  Th. 
D.  1. 14.  c.  2.  s.  16.  25.  29. — That  the  vill  supposed  is  a  hamlet  of  D.  Id. 
s.  25. — Two  Dales  and  none  without  an  addition.  Id.  s.  16. — Another 
action  depending  for  the  same  cause,  per  Hale,  1  Vent.  236. — Non-tenure. 
Th.  D.  I.  14.  c.  2.  s.  18.  25. ;  R.  cont.  3  Lev.  55* ;  Dy.  210.  b.— Joint- 
tenancy.  R.  2  Rol.  41. ;  cont.  Dy.  210.  b.;  Ace.  Th.  D.  1.  14.  c.  2.  s. 
18.  25. — That  the  plaintiff  or  defendant  is  a  knight,  earl,  &c.  Th.  J),  i. 
14.  c.  2.  s.  18.— Or  feme  covert.     Th.  D.  1.  14.  c.  2.  s.  18.  32.     H.  6.  12. 

11.];  R.  cont  Lut.  24;  [2  Kcb.  143.  pi.   16.] — Or  dead;  or  deposed. 

fide  Th.  D.  1.  14.  c.  2.  s.  30. — And  after  imparlance  one  may  have  a 
view.  Cont.  per  cur. ;  but  the  prothonotaries  and  clerks  accord.  Dy, 
210.  b. 

2.  What  cannot  be  pleaded  after  a  general  imparlance.  Vide  supra,  1 . 
But  after  a  general  imparlance,  the  defendant  cannot  plead  to  the  juris- 
diction of  the  court ;  as  ancient  demesne.  D.  1  Yent.  236. ;  Dub.  Cro. 
Car.  9. ;  vide  ante,  (D  9.)  {  So,  a  plea  to  the  jurisdiction  cannot  be  plead- 
ed after  the  jury  is  impannelled.  Cleveland  v.  Welsh,  4  Mass.  Rep,  591. 
$0,  if  non-tenure  be  pleaded.  Otis  v.  Warren,  14  Mass.  Rep.  239,  And 
for  defective  service,  the  plea  cannot  be  pleaded  after  the  thir4  day  of  the 
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merit,  by  which  the  writ  shall  be  abated :  as,  to  the  person  of  the  plaintiff, 
&c.  2  Cro.  82. ;  2  Vent.  58. — And  this  after  the  last  continuance  of  a 
demurrer,  a?  well  as  upon  an  issue.  R.  Hob.  81. ;  Coot.  Mo.  871. ;  vide 
post,  (I  35.)  ;  Semb.  cont.  Mod.  ca.  9. — And  a  plea  after  the  last  continu- 
ance was  admitted  a  week  after  the  term  commenced*  2  Jon.  129.— So  if 
at  nisi  prius,  the  jury  remanet  pro  defecta  juratorum,  there  may  be  a  plea, 
after  the  last  continuance,  to  the  day  in  bank,  though  it  was  not  tendered  at 
the  nisi  prius.  Bro.  Contin.  30. — So  the  defendant,  after  the  last  continu- 
ance, may  plead  entry  into  parcel.  R.  2  Cro.  261. — [And  though  a  plea 
{>uis  darrein  continuance  cannot  be  pleaded  after  verdict,  yet  it  may  after 
he  jury  are  gone  from  the  bar.     Dock  pi.  177.  ;  B.  N.  P.  310.] 

2.  Of  successive  pleas  puis  darrein  continuance. 

After  a  plea  in  bar,  the  defendant  shall  have  only  one  plea  after  the  last 
continuance,  unless  it  be  a  matter  apparent  to  the  justices,  or  for  the  advan- 
tage of  the  king.     Th.  D.  1.  14*  c.  3.  s.  12. ;  |6  H.  7.  11.  b.  12.  b. 

3.   When  a  party  cannot,  or  need  not  plead,  as  after  the  last  continuance. 

But  a  party  shall  not  plead  a  plea  after  the  last  continuance,  after  a  writ 
of  inquiry  awarded ;  for  he  has  no  day  in  court.  Bro.  Contin.  61.  83.— 
Nor  after  a  verdict  at  nisi  prius.  Vide  post,  (I  34.) — Nor  after  a  demurrer. 
Semb.  Mod.  ca.  9.;  [1  Str.  493.  citing  Mo.  871.;  1  Ld.  Raynu  266.; 
but  see  Hob.  81.  contra.] — So  a  plea  after  the  last  continuance  which  says, 
ad  hunc  diem,  viz.  die  Jovis  prox.  post  [*]Octob.  Trin.,  &c,  when  the 
quarto  die  post  was  die  Mercurii,  is  bad ;  though  the  proceeding  was  ad« 
journed  a  die  Mercurii  to  the  next  day.  R.  2  Vent.  58. — So  if  it  says  post 
ult'  contin',  et  ante  hunc  diem..  Semb.  Lut.  1142. — So  a  fact  pleaded,  after 
the  last  continuance,  et  ante  hunc  diem,  viz.  29  Oct.,  where  die  day  of  the 
return  was  27  Oct.,  is  bad,  though  the  quarto  die  post  was  afterwards  ;  for 
ad  hunc  diem  does  not  relate  to  the  day  of  grace,  but  to  the  day  of  the  re- 
turn. R.  Co.  Ent.  517.  d. — '[Matters  arising  after  the  trial,  and  before  the 
day  in  bank,  cannot  be  pleaded  puis  darrein  continuance.  Richards  v.  Hin-r 
ton,  MSS.,  Tidd's  Pract.  842.] 

4.  Legal  effect  of  the  plea. 
It  is  a  waiver  of  the  preceding  plea  in  bar.     1  Sal.  178. 

5.  Form  of  the  plea. 

The  plea  should  begin  with  a  relicta  verifications  of  the  former  plea. 
Co.  Ent  518.  a. — As  to  its  saying,  after  the  last  continuance;  if  any  thing 
happens  which  abates  the  writ  before  any  plea  pleaded,  the  defendant  may 
show  the  day  when  that  was  done,  and  plead  it  without  saying,  after  the 
last  continuance.  Per  Litt  15  Edw.  4.  5.;  Th.  D.  L  14.  c.  3.  s.  10.-— So 
if  any  thing  happens  pending  the  writ,  and  before  issue  joined,  which  goes 
in  bar  or  proves  the  writ  abated,  and  not  abateable  only,  it  may  be  pleaded 
without  saying,  after  the  last  continuance.  Semb.  Lut.  1178. — Though 
there  be  a  continuance  after  the  thing  happened.  Ibid. — Yet  in  such  case 
it  ought  to  be  shown,  that  it  happened  pending  the  writ.  Semb.  Ibid. — 
So  outlawry,  after  the  declaration  delivered,  and  before  plea,  may  be  plead- 
ed in  bar,  without  saying  after  the  last  continuance.  R.  5  Mod.  11.;  1 
Sal.  178. — But  a  plea  of  any  thing  which  happens  after  issue  joined,  must 
say  after  the  last  continuance.  Lut.  1178. — So  on  an  imparlance  to  next 
term,  and  plaintiff  gives  a  lelease  to  defendant  in  the  mean  time,  he  may 
plead  the  release  in  bar  as  an  original  plea,  as  it  is  before  issue,  but  after 
issue  joined,  it  must  be  pleaded  puis  darrein  continuance.    Fort.  338, — 5, 
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Pfhe  great  requisite  of  these  pleas  is  certainty.  Yelv.  141.;  Cro.  Jaci 
m. ;  Freem.  112. ;  2  Lutw.  1143.  ;  2  Salk.  519. ;  2  Wils.  139.— And  it 
is  not  good  pleading  to  say  generally,  that  after  the  last  continuance  such  a 
thing  happened ;  but  the  time  and  place  must  be  precisely  alleged.  B« 
tf.  P.  309.]—- The  plea  shall  conclude  to  the  action,  not  the  inquest.  R. 
Cro.  Eliz.  49. ;  Lut.  1 143. — [That  is,  in  abatement  the  plea  concludes,  by 
praying  judgment  of  the  writ  and  that  the  same  may  be  quashed.  Gilb. 
C.  P.  105. ;  2  Lutw.  1143. ;  or  if  the  writ  is  abated  de  facto,  by  praying 
judgment  if  the  court  will  further  proceed.  3  Lev.  120. ;  B.  N.  P.  311. ; 
inter,  the  conclusion  is  that  the  plaintiff  ought  not  further  to  maintain  his  ac- 
tion. Cro.  Eliz.  49. ;  2  Lutw.  1143. ;  B.  N.  P.  310. ;  but  see  Dyer,  361. 
ia  marg. ',  Tidd's  Pract.  843.] 

6.  Of  verifying  the  plea. 

[Whether  pleaded  in  bank  or  at  nisi  prius,  it  must  be  verified  by  affidavit. 
1  Str.  492. ;  Freem.  252. ;  2  Smith,  396.] 

7.  Of  amending  the  plea. 

A  plea,  after  the  last  continuance,  shall  be  amended.  R.  2  Cro.  [*]262. ; 
[but  semble  not  after  the  assizes  are  over.  Bac«  Abr.  Pleas,  Q. ;  Yelv.  181. ; 
Freem.  252. ;  B.  N.  P.  309.;  but  see  2  Smith,  659.] 

8.  Of  practice  relative  to  the  plea,  and  of  the  replication. 

The  justices  may  receive  a  plea  puis  darrein  continuance  at  nisi  prius* 
R.  2  Rol.  630. 1.  30. — Though  if  it  appears  for  delay,  they  may  refuse  it ; 
for  it  is  in  their  discretion.  Per  Tanfield,  2  Rol.  630.  1.  35. ;  Semb.  2 
Cro.  261. ;  [Jenk.  159. ;  Yelv.  180. ;  B.  N.  P.  309 ;  Say.  Ren.  268.  But 
this  last  position  is  not  now  law  ;  for  if  the  plea  is  filed  and  verified  on  oath, 
the  court  are  bound  to  receive  it.  2  Wils,  137. ;  3  T.  R.  554. ;  1  Mars. 
70. ;  5  Taunt.  333.  665. ;  6.  Taunt.  45  J — After  such  a  plea  at  nisi  prius, 
the  court  shall  not  proceed  to  trial.  1  bul.  92. — The  plaintiff  shall  not  re- 
ply at  nisi  prius,  but  in  bank.  1  Bui.  92. ;  Agr.  10  H.  7.  21.  b.  ;  2  Cro. 
262. — [Nor  can  he  object  there,  that  the  plea  is  such  as  ought  not  to  be  re- 
ceived. 1  Mars.  70* ;  5  Taunt.  333.  665.  ;  6  Taunt.  45.]— And  if  he  de- 
murs, it  shall  be  adjourned,  and  not  argued  at  nisi  prius.  Hard.  112.;  10 
H.  7.  21.  b.  ;  R.  2  Mod.  307. — [Where  the  plea  is  certified  on  the  back  of 
the  postea  (and  it  is  always  returned  as  parcel  of  the  record  of  nisi  prius. 
Yelv.  180.  ;  Cro.  J^c.  261. ;  Freem.  252. ;  2  Mod.  307.),  and  the  plaintiff 
demurs,  if  the  defendant  on  the  expiration  of  a  rule  given  for  him  to  join  in 
demurrer,  refuse  to  do  so,  the  plaintiff  may  sign  judgment.  Freem.  252. ; 
B.  N.  P.  311.] 

9.   Of  the  judgment  on  the  plea. 

[If  after  a  former  plea  in  bar]  whether  the  plea  be  in  bar  or  abatement, 
the  judgment  thereon  against  the  defendant,  whether  on  demurrer  or  trial,  is 
final.     Vide  ante,  (I  15.)   [Gilb.  C.  P.  105. ;  Aleyn  66. ;   Freem.  252.] 

(1  25.)  At  what  time  a  plea  in  abatement  shall  be  pleaded — after  a 

view. 

1.   What  cannot  be  pleaded  after  a  view. 

After  a  view  the  tenant  or  defendant  shall  not  plead  to  the  jurisdiction  of 
the  court.  Th.  D.  1.  14.  c.  4. — Nor  to  the  person  of  the  plaintiff.  Ibid. — 
Nor  matter  apparent  in  the  writ. — Nor  to  the  form  of  the  writ ;  as  no  such 
vill.  Id.  s.  3. — That  Dale  where  the  land  is  supposed  is  not  a  vill  nor  a 
hamlet.  Ibid. — That  Dale  is  a  hamlet  of  Sale.    Id.  s«13—  Misnomer  of  the 
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vill  or  manor.  Id.  s.  6.  30. — Mistake  of  descent.  Id.  s.  10.  15. ;  Serab. 
3  Ley.  219. — Misnomer  of  one  mentioned  in  the  descent.  Id.  s.  21.  33. — 
Darrein  seisin.  Id.  s.  16. ;  Nor  any  thing  that  does  not  arise  upon  the  view* 
Semb.  3  Lev.  219. — And  a  plea  which  the  tenant  or  defendant  shall  not  have 
after  a  view,  he  shall  not  have  after  demand  of  a  view.  Th.  D  1.  14.  c.  4. 
s.  37. 

2.   What  may  be  pleaded  after  a  view. 

But  a  matter  which  appears  by  the  view  shall  be  pleaded  after  the  view, 
though  it  be  to  the  jurisdiction  of  the  court,  or  to  the  person  of  the  plaintiff 
or  defendant,  &c.  ;  as  antient  demesne.  Th.  D.  1.  14.  c.  4.  s.  36. ;  3  Lev. 
40d.— Non-tenure,  Semb.  by  the  stat.  W.  2.  (13  Edw.  1.  c.  48.)— That  the 
land  lies  in  another  county.  Th.  D.  1.  14.  c.  4.  [*]  s.  38. — Or  in  another 
vill.  Id.  s.  6.  12. — That  the  same  land  is  twice  demanded.  7  H.  6.  39.  [36.]; 
Th.  D.  I.  14.  c.  4.  s.  38. — So  a  thing  which  goes  to  the  matter,  and  not 
only  to  the  form  of  the  writ;  as  a  mistake  of  title.  Th.  D.  1.  14.  c.  4.  s. 
22.  34. — Mistake  of  the  action.  Id.  s.  11.  17,  18. ;  3  Lev.  219. — Nonsum- 
mons  of  one  tenant.     Th.  D.  1.  14.  c.  4.  s.  23. 

3.  Form  of  a  plea  pleaded  after  view. 

J{  the  tenant  or  defendant  plead  after  a  view,  he  shall  say,  tenementa  in 
visu  posita,  &c.  3  Lev.  405. — But  to  say  in  visu  posita,  where  there  can- 
not be  a  view,  as  in  ejectment,  &c.  is  ill.     R.  3.  Lev.  405. 

4.  Mode  of  objecting  to  a  plea  improperly  pleaded  after  a  view. 

The  demandant  need  not  plead  the  view ;  for  the  writ  of  view  being  re- 
turned of  record  in  the  same  court,  the  judges  will  notice  it  without  pleading. 
R.  3  Lev.  219. 

(I  26.)  At  what  time  a  plea  in  abatement  shall  be  pleaded — after 

law  of  nonsummons. 

After  law.  of  nonsummons,  or  day  given  to  wage  his  law,  the  tenant  shall 
not  be  received  to  plead  any  thing ;  nor  can  he  say,  that  the  demandant  has 
taken  husband,  after  the  day  for  wager  of  law.  Th.  D.  1.  14.  c.  16.  s.  19. 
— So  in  an  action  against  several,  after  wafer  oi  law  one  cannot  take  the  en- 
tire tenancy  upon  himself.  Id.  s.  25. — $or  say  that  one  of  the  tenants  is 
dead.  Id.  s.  8. — Nor  plead  nontenure  *,  for  he  admits  himself  tenant  by 
waging  his  law  of  nonsummons.    R.  1  Leo.  92. 

(I  27.)  At  what  time  a  plea  in  abatement  shall  be  pleaded— after 

default. 

But  a  man  may  plead  after  default ;  and  therefore  at  the  return  of  the  pe- 
tit cape,  the  tenant  shall  plead,  that  the  demandant  is  professed,  without  sav- 
ing his  default.  39  Edw.  3.  20.  [16.]  ;  vide  Th.  D.  1.  14.  c.  16.  s.  21.— 
Or  that  the  demandant  is  outlawed  since  the  last  continuance,  Th.  D.  h 
14.  c.  16.  s.  31. — That  his  estate  was  only  for  the  life  of  A.  who  is  dead, 
and  that  he  in  the  reversion  has  entered.  Id.  s.  30. — That  the  demandant 
has  disseised  him  after  default.  Id.  s.  1 3. — So  the  tenant,  without  saving 
his  default,  may  plead  something  which  shows  the  writ  to  be  abated ;  as 
death.  Co.  Lit.  303.  b. — And  something  which  is  apparent  in  the  writ. 
Ibid. — And  if  the  tenant  saves  his  default,  he  may  take  the  entire  tenancy 
upon  himself.  18  Edw.  3.  27.  b.  ;  vide  Th.  D.  1.  14.  c.  16.  s.  14.  20.— Or 
plead  that  the  tenements  are  seised  into  the  hands  of  the  king.     Th.  D.  )• 
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14.  c.  16.  s.  18. — So  at  the  return  of  the  grand  cape  the  tenant  shall  plead, 
without  saving  his  default,  villenage  in  himself;  for  he  had  not  before  ap- 
peared to  affirm  the  tenancy  in  his  person.  6  Edw.  3.  254. ;  Th.  D.  1.  14, 
c.  16.  s.  7. — That  the  demandant  had  disseised  him  after  default,  and  is 
still  tenant.  Th.  D.  I.  14.  c.  16.  s.  9. — In  dower  that  the  demandant  after 
default  had  received  such  land  for  her  dower,  14*  s,  11. — Nontenure.  Id, 
s.  27. 

[*](1  28.)  At  what  time  a  plea  in  abatement  shall  be  pleaded — af» 

ter  voucher. 

After  voucher,  the  tenant  shall  not  plead  to  the  form  of  the  writ.  Th.  Df 
1. 13.  c.  10.  s.  1. ;  1.  14.  c.  7.  s.  2.  ;  5  Ed.  3.  223. — Nor  variance  between 
the  writ  and  specialty.  Th.  D.  1.  14.  c.  7t  s.  2.;  6  Edw.  3.  265. — But 
after  voucher  he  shall  plead,  that  the  demandant  has  disseised  him  pending 
the  writ.  4  Edw.  3.  148. ;  Th.  D.  1.  14.  c.  7.  s.  1. — That  the  demandant 
has  taken  husband  since  the  last  continuance.  22  Edw.  3.  1.  b. ;  Th.  D.  1. 
14.  c.  7.  s.  5. — That  the  demandant  is  outlawed.  21  Edw.  4.  64. ;  Th.  D, 
1.  14.  c.  7.  s.  7. — A  recovery  pending  the  writ.  Semb.  Th.  £)f  1,  14?  c.  7, 
s.  8,  9. 

(1 29.)  At  what  time  a  plea  in  abatement  shall  be  pleaded— after 

aide  prayer. 

So  after  aide  prie  the  tenant  shall  not  plead  a  variance  between  the  plaint 
and  specialty.  29  Ass.  pi.  55. ;  Th.  D.  1.  14.  c.  8.  s.  1.- — So  after  aide 
prie  of  a  parcener,  he  shall  not  plead,  another  parcener  not  named.  9  H. 
6.  5. ;  Th.  D.  1.  14.  c.  8.  s.  5. — But  after  aide  prie  the  tenant  shall  plead 
matter  apparent  in  the  writ  in  abatement,  as  amicus  curiae.  Th.  D.  1.  14. 
c.  8.  s.  4. ;  11  H.  4.  67. — And  the  tenant  and  prie  in  aide  may  join  to  plead 
a  matter  apparent,  as  amicus  curiae  but  not  otherwise.     Th*  D.  1.  1 4*  c.  8. 

b.  6. — So  the  tenant  and  prie  in  aide  may  plead  darrein  seisin  in  abatement. 

10  Edw.  3.  527. ;  Th.  D.  1.  14.  c.  8.  s.  6. — Or  other  matter  in  deed.  11 
H  4.  23.  ;  Th.  D.  1.  14.  c.  8.  s.  6. — So  in  a  scire  facias  upon  a  fine,  after 
aide  prie  the  tenant  shall  plead  auterfoits  execute.  Th,  D.  1.  14.  c. 
8.  s.  2. 

(I  30.)  At  what  time  a  plea  in  abatement  shall  be  pleaded— after 

garnishment. 

After  garnishment  in  detinue,  and  a  scire  facias  awarded,  the  defendant 
shall  not  plead,  that  the  demandant  was  outlawed  after  the  last  continuance. 

11  Edw.  4.  14.  [11.];  Th.  D.  1.  14,  c.  9. — But  the  garnishee  shall  plead 
to  the  person  of  the  plaintiff,  that  he  is  excommunicated.  3  H.  6.  40.  $  Th. 
D.l.  13.  c.  12,  s.  3. — That  another  ought  to  join  not  named,  Th.  P.  1.  13. 

c.  12.  s.  1. — That  the  bailment  was  to  the  defendant  and  another  not  nam* 
ed.  3H.  4,  5.  [7.b.]  ;  Th.  D.  1.  13.  c.  12.  s.  2.— That  the  plaintiff  is 
outlawed.  11  Edw.  4.  14.  [11.]  ;  Th.  D.  1.  13.  c.  12.  s.  7.— So  he  shall 
plead,  false  Latin  in  the  original  or  other  matter  apparent,  as  amicus  curiae, 
9  H.  6.  39. ;  Th.  D.  1.  13.  c.  12.  s,  5. 

(I  31.)  At  what  time  a  plea  in  abatement  shall  be  pleaded — after 

receipt. 

After  receipt  the  tenant  by  receipt  shall  plead  to  the  person  of  the  de- 
mandant :  as  coyerture.  46  Edw.  3.  25,;  Th,  P,  1,  13,  c.  U.  8.  25.—  Mi* 
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nomer  of  himself.  Th.  D.  1.  13.  c.  IK  s.  10.  35.  38. ;  1.  14.  c.  17.  s.  4. — 
But  he  shall  not  plead  a  matter  that  happened  after  the  receipt,  without 
saying,  after  the  last  continuance.  49  Edw.  3.  21. ;  Th.  D.  1.  13.  c.  11. 
8.26. 

[*]  (I  32.)  At  what  time  a  pica  in  abatement  shall  be  pleaded — 

after  resummons,  &c. 

When  the  parol  demurs  for  nonage ;  after  resummons  at  his  full  age, 
the  tenant  shall  plead  non-tenure.  Th.  D.  1.  14.  c.  10.  s.  2. — So  after  a 
pardon  of  outlawry,  the  defendant  shall  plead  in  abatement  in  the  same 
manner  as  before  the  outlawry.  Th.  D.  1.  14.  c.  11. — So  after  a  superse- 
deas purchased  by  the  friends  of  the  defendant  in  chancery.  10  H.  7.  13. 
b. ;  Th.  D.  1.  14.  c.  11.  s.  4. — But  if  the  supersedeas  was  purchased  by 
the  defendant  himself,  it  is  an  estoppel  to  him  to  plead  to  the  writ,  unless  he 
makes  a  special  entry  upon  the  roll,  saving  at  other  times  his  exception  to 
the  writ.  Th.  D.  1.  14.  c.  11.  s.  4. ;  10H.  7.  13.  b.— And  therefore  if  af- 
ter exigent  awarded,  the  defendant  appears  gratis,  and  sues  a  supersedeas, 
he  cannot  plead  to  the  writ  for  a  fault  in  the  addition.     Semb.   Dy.  88.  b. 

(I  33.)  At  what  time  a  plea  in  abatement  shall  be  pleaded— after 

removal  of  the  record. 

■ 

After  removal  of  a  plaint  in  replevin  out  of  the  county,  the  defendant 
shall  plead  in  B.  (bank)  to  the  person  of  the  plaintiff;  as  that  he  is  his  vil- 
lein. Th.  D.  1.  14.-  c.  13.*;  5  Edw.  3.  206. — Misnomer  in  a  name  of  dig- 
nity.    Th.D.1.14.c.  13. 

(I  34.)  A  plea  in  abatement  shall  not  be  pleaded  after   verdict. 

But  a/ter  a  verdict,  matter  which  abates  the  writ  shall  not  be  pleaded  in 
abatement ;  for  the  defendant  has  no  day  in  court.  Bend.  pi.  74. ;  Th. 
D.  1.  14.  c  18. — Though  the  verdict  was  taken  by  default.  Bro.  Contin. 
38. — Though  it  be  a  matter  that  happened  after  the  day  of  nisi  prius,  and 
before  the  day  in  bank.  Bro.  Contin.  13.  17. — As  after  verdict,  the  death 
of  one  of  the  defendants  does  not  hurt,  because  the  party  has  no  day  to  plead 
it.  R.  Cro.  Eliz.  202. ;  4  Leo.  15. ;  vide  ante.  (H  35.) — So  a  release  af- 
ter verdict  before  the  day  in  bank  cannot  be  pleaded  ;  and  the  defendant 
has.jM>  remedy  but  by  audita  querela.  R.  2  Cro.  646. — Nor  marriage  of 
the  plaintiff  being  a  feme  sole,  after  verdict,  before  the  day  in  bank.  R.  Cro. 
Car.  232. —  {Vide  Alexander  x>.  Fink,  12  Johns.  Rep.  218.  Johnson  r. 
Parmely,  17  Johns.  Rep.  271.  j  So  if  after  a  verdict  the  plaintiff  suggests, 
that  one  of  the  defendants  died  since  the  verdict,  and  the  other  defendants 
admit  it,  and  upon-  this  there  is  judgment  against  them  ;  it  will  not  be  error, 
though  the  death  was  really  before  the  verdict ;  for  it  cannot  be  alleged 
contrary  to  the  record.  R.  Jon.  41 1. — So  in  trespass,  &c.  where  the  death 
of  one  pf  the  defendants  does  not  abate  the  writ,  if  one  defendant  dies  after 
issue  joined,  and  a  venire  and  distringas  awarded  to  try  the  issue,  if  the 
plaintiff  suggests  his  death,  and  the  judgment  and  verdict  be  only  against  the 
survivor,  it  i»  not  error.  R.  Jon.  367.— So  if  a  general  pardon  be  after  a 
special  verdict  and  the  continuances  upon  it  and  before  judgment  it  cannot 
be  pleaded.     R.  Hard.  191. 

(I  35.)  A  plea  in  abatement  shall  not  be  pleaded  after  demurrer. 

So  it  shall  not  be  pleaded  after  demurrer ;  as  that  administration  is  re- 
pealed  and  granted  to  another.    R.  Moore,  281. 5  vide  ante,  (I  24.) 
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[*](1  36.)  A  plea  in  abatement  shall  not  be  pleaded  after  the 

first  judgment. 

So  a  writ  does  not  abate  after  the  first  judgment,  and  before  a  writ  of  in- 
quiry ;  as  if  the  defendant  dies  after  a  writ  of  inquiry  awarded  and  before 
the  return  of  it*  Per  two  J.  1  Leo.  263. — So  if  the  defendant  die  after 
judgment  quod  computet,  and  account  made  up,  before  final  judgment.  1 
Leo.  263. ;  Cont.  Br.  Jud.  17. — Or  if  the  plaintiff  die  after  judgment  quod 
computet,  before  final  judgment.  Cont.  Br.  Jud.  17. — So  matter  in  abater 
meat  cannot  be  assigned  for  error ;  as  if  the  defendant  be  called  miles  el 
haronnetus,  where  he  is  no  baronet.     R,  2  Rol.  5Q, ;  [etiam  10  Mod.  166.} 

(K.)  WHAT  IVf  ATTER  MUST  BE  PLEADED  IN  ABATEMENT. 

(K  1.)  General  rule. 

When  a  writ  is  only  abateable,  it  must  be  pleaded  ;  for  if  it  cannot  be 
pleaded,  the  writ  does  not  abate,. 

(K2.)  Examples. 

As  if  the  plaintiff  enter  into  the  land  after  verdict  in  an  assize,  and  before 
the  day  in  bank,  the  writ  does  not  abate  ;  for  it  cannot  be  pleaded.  R.  per 
tot3  Cur'  1  Bui.  5,  &c.  R.  2  Brownl.  231. ;  R.  Cro.  Eliz.  767.— So  if  a 
woman  plaintiff  in  an  assize  takes  husband  after  verdict  and  before  judg- 
ment. 1  Bui.  5. ;  1  Sid.  143. ;  for  by  the  taking  of  the  husband  the  writ  is 
only  abateable.  1  Leo.  169. —  {  So,  if  a  feme  covert  bring  a  suit  in  her 
own  name,  without  joining  her  husband,  a  motion  for  a  nonsuit,  cannot  be 
sustained,  after  plea  to  the  action.     Newton  v.  Robinson,  Tay.  72.  ( 

So  if  another,  who  ought  to  be  joined,  is  omitted,  it  must  be  pleaded ;  as 
in  a  quare  impedit  against  the  incumbent  alone.  2  Cro.  651.— So  if  tres- 
pass be  by  one  joint-tenant  alone,  the  writ  does  not  abate  without  plea ; 
though  it  be  found  by  the  inquest.  R.  Mo.  466. ;  R.  Cro.  Eliz.  554.-— 
|  In  trespass  qua.  clau.  freg.  by  one  tenant  in  common  against  a  stranger, 
if  the  defendant  would  avail  himself  of  the  omission  to  join  the  others,  be 
must  plead  it  in  abatement.  Thompson  v.  Hoskins,  11  Mass.  Rep.  419. 
Brotherson  v.  Hodges,  6  Johns.  Rep.  1 08.  Bradish  v.  Schenck,  8  Johns. 
Rep.  117.  Vide  Austin  x>.  Hall?  13  Johns.  Rep.  286.  Low  t.  Mumford, 
14  Johns.  Rep.  426. 

So  also,  in  a  writ  of  right,  joint-tenure  is  pleadable  in  abatement  only. 
Green  v.  Liter,  8  Cranch,  229. 

So,  the  non-joinder*  of  joint  owners  of  a  chattel  must  be  pleaded.  Fra- 
zier  r.  Spear,  2  Bibb.  385.    Wheelwright  p.  Depeyster,  1  Johns.  Rep.  471. 

So  also,  the  non-joinder  of  joint-contractors  must  be  pleaded  in  abate- 
ment       p.  Kenon's  Adm'rs.  1  Hayw.  216.      Vide  Hardwick  r. 

M'Kee,  2  Bibb.  596.  Ruggles  v.  Patten,  8  Mass.  Rep.  480.  Barstow  v. 
Fossett,  1 1  Mass.  Rep.  250.  Brown  t>.  Belches,  1  Wash.  9.  Ziele  r. 
Campbell's  Ex'rs.  2  Johns.  Cas.  382. — That  the  assumpsit  was  made  by 
the  defendant  and  one  of  the  plaintiffs,  jointly,  must  be  pleaded  jn  abater 
ment  Robinson  v.  Fisher,  3  Gaines'  Rep.  99. — Where  a  party  sues  ia  the 
right  of  another,  as  executor,  the  defendant  must  avail  tymself  of  the  non- 
joinder of  co-executors,  by  plea  ;  and  in  such  case,  the  court  will  not  grant 
a  nonsuit ;  secus,  if  the  party  ^ues  in  his.own  right  Gordon  v.  Goodwin,  2 
Sott  &  l|«Cord,  70.  } 
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So  if  debt  be  against  an  executor  upon  a  simple  contract,  the  writ  doe* 
hot  abate,  unless  it  be  pleaded.  Cont.  R.  Cro.  Eliz.  121. ;  R.  ace.  Vaugh. 
94,  95. — [So,  generally  speaking,  a  temporary  bar  of  the  right  of  action  can 
only  be  pleaded  in  abatement.  Ld.  Raym.  1055. ;  10  Mod.  160.  243.— 
So,  that  shall  not  be  assigned  for  error  which  might  have  been  pleaded  in 
abatement  Carth.  124. — So  if  a  quare  impedit  be  brought  against  the 
bishop  and  incumbent  only,  without  naming  the  patron  ;  this  makes  the 
writ  abateable  only.  Cro.  Jac.  651. ;  Bulst.  4,  5. ;  2  Brownl.  229. ;  Palm. 
306.  311.  ;  2  Roi.  Rep.  239. — That  one  sued  as  executor  is  administrator, 
is  only  in  abatement.  1  Salk.  296. — And  matter  of  disability  pleadable  in 
abatement  of  the  original  action,  cannot  be  pleaded  to  debt  or  scire  facias 
on  the  judgment  therein.     1  Salk.  2.  ;  2  Ld.  Raym.  853.] 

(K  3.)  Matter  in  bar,  whether  pleadable  in  abatement. 

So  a  matter  may  be  pleaded  in  abatement,  though  it  be  matter  in  bar.  1 
Mod.  214.  [As  to  which  vide  supra.]  \  Vide  Harrison  v.  M'Intosh,  1 
Johns.  Rep.  380.  Davis  v.  Grainger,  3  Johns.  Rep.  259.  Bell  r.  Chap- 
man, 10  Johns.  Rep.  183.  } 

t*](L)  WHAT  NEED  NOT  OR  MUST  NOT. 

(L  1.)  As  if  the    writ  appears    false  by  the  confession  of  the 

plaintiff,  or  demandant. 

But  when  a  demandant  or  plaintiff  falsifies  his  writ  by  his  own  confes- 
sion, or  by  his  own  showing,  it  abates  without  plea  ;  as  in  an  assise  against 
several,  one  pleads  a  release  from  the  plaintiff;  if  he  acknowledges  it, 
his  writ  shall  abate.  11  Ass.  pi.  9. ;  Th.  D.  1.  16.  c.  4.  s.  6. — In  trespass 
the  defendant  justifies  by  a  warrant  for  the  king's  tax ;  the  plai  ntiff  replies 
that  the  place  where,  &c.  was  within  sanctuary.  And  for  this  his  writ 
abated ;  for  he  acknowledges  the  taking  by  warrant,  and  therefore  ought 
to  have  replevin,  and  not  trespass.     Th.  D.  1.  16.  c.  4.  s.  1 1 . 

(L  2.)  Or  by  his  own  showing. 

So  in  error  to  reverse  a  recovery  of  the  manor  of  D.,  if  the  plaintiff  shows, 
that  only  a  moiety  was  recovered,  his  writ  abates.  Diet.  3  Co.  1 .  b.— 
If  an  executor  shows,  that  there  is  another  executor  alive  not  named.  R. 
1  RoL  176.— If  the  plaintiff  who  lays  his  action  in  Middlesex  shows,  that  the 
defendant  appeared  to  a  writ  directed  to  the  sheriff  of  Hampshire.  R.  Lut. 
34. 

(L  3.)  So  if  it  appears  false  by  the  record. 
So,  if  the  writ  appears  to  the  court  false  by  the  record  itself,  the  court, 
fex  officio,  or  at  the  request  of  the  defendant  as  amicus  curiae,  shall  abate  the 
Writ;  as  if  it  appears  to  be  variant  from  the  register.  Hob.  280,  281.— 
Or  to  have  false  Latin.  Hob.  281.  ;  [vide  2  Mod.  Intr.  18. ;  4.  Edw.  4. 
32. ;  Cro.  Car.  272.] 

(L  4»  a)  Or  by  the  evidence ;  and  first,  principles  and  cases 

recognised  by  Comyns. 
So  if  the  writ  appears  to  be  false  by  the  evidence,  it  abates  without  plea ; 
as  in  an  assize  upon  a  disseisin  to  two,  if  by  the  evidence  it  appears  that 

one  only  was  disseised,  and  not  the  other,  the  writ  shall  abate.     Th.  D.  1- 
[*160] 
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16.c.  5,8*1. ;  R.  Bend.pl.  89. ;  1  Edw.  3.  5.  So  in  an  assize  by  husband  and 
wife,  upon  a  disseisin  to  the  wife,  if  the  disseisin  be  found  to  have  been  made  to 
both.  Th.  D.  1.  16.  c.  5.  s.  1. — So  in  an  assize  if  it  be  found,  that  the  ten- 
ements are  in  another  vill.  Id.  s.  3. — So  in  debt  upon  a  lease  for  years,  if 
it  appears  to  be  a  variant  lease.  R.  Bend.  pi.  223.  [And  note  as  a  gen- 
eral rule,  that  what  is  a  defence  under  the  general  issue,  cannot  be  pleaded 
in  abatement.     2  Ld.  Raym.  1249.] 

(L  4.  b.)  Or  by  the  evidence  ;  secondly,  additional  principles  and 

cases. 

I.  Of  certain  general  rules. 

1.  Of  variance  arising  from  the  acceptation  of  words  in  their  popular  sense. 

[Words  will  be  so  received.  Hence  bushel  simply,  means  Winchester 
measure.  4  T.  R.  314.] 

[*]2.  Of  variance  arising  from  blending  immaterial  with  material  averments. 

[The  former  are  made  material  by  connecting  with  and  making  the  latter 
dependent  upon  them.     5  T.  R.  496.] 

3.  Of  variance  arising  from  using   the  term  "  aforesaid."   Vide  infra,  II.  8. 
[The  term  binds  to  an  exact  recital.     Dougl.  97.] 

4.   Of  avoiding  a  variance  by  using  a  videlicet. 

[1.  It  is  avoided  where  the  manner  of  the  averment  is  immaterial.  1 
T.  R.  63. — 2.  Secus  where  there  is  no  videlicet.  3  T.  R.  65.  ;  Id.  67. ; 
3M.  k  S.  173. — 3.  And  secus  where,  though  employed,  the  manner  is  ma- 
terial. 1  TV  R.  656.  ;  2  B.  &  P.  116.— 4.  Declaration  upon  a  specific 
tontract  must  be  proved  as  alleged,  though  under  videlicet.     1  Stark.  3.] 

5.  Of  avoiding  a  variance  by  rejecting  an  averment  as  surplusage.  " 

[1.  If  no  averment  whatever  was  requisite,  being  surplusage,  the  variance 
is  immaterial.  Secus  where  some  was  requisite.  Dough  667. ;  1  T.  R, 
235. ;  9  East,  188. ;  4  M.  &  S.  470. — 2.  And  though  held,  that  describing 
a  deed  as  obliging  the  covenantor  and  his  executors,  whereas  the  obligation 
was  for  his  heirs  as  well,  was  no  variance.  4  M.  &  S.  474.  n. ;  yet  this  is 
questioned  in  4  M.  &  S.  470.  \  vide  infra,  II.  3«] 

II.  Of  Variance  in  the  description  of  contracts  and  written  instruments. 
1  •  General  rules — reason  of  the  doctrine  of  variance. 

[Because  the  subject  is,  1.  Matter  of  description.  4  T.  R.  560. — 2.  En* 
tire.  3  T.  R.  643.] 

2.  Rule  as  to  the  extent  of  the  description.  Vide  supra,  I.  5.  sub  fine. 
[1.  In  declaring  on  a  simple  contract,  every  term  thereof  must  be  stated, 
which  might  in  fair  presumption  have  induced  the  defendant  to  make  the 
promise.  12  East,  1.;  Vide  4  Taunt.  285. — 2.  In  pleading  a  contract 
the  party  need  not  disclose  the  whole  extent  to  which  it  entitles  him,  but 
only  that  part  of  it,  by  which  the  right  he  insists  on  was  conferred.  1  T. 
R.  449. ;  6  East,  563. ;  8  East,  7. ;  13  East,  18. :  1  B.  &  P.  7.  ;  Dougl. 
667.] 

3.  Of  a  description  according  to  the  legal  effect. 

[1.  Is  sufficient*  Dougl.  667. — 2.  Hence  a  bond  to  A.  solvendum  to  his 
attorney,  is  well  described  as  solvendum  to  himself.  Ld.  Raym.  1043.- 
2  Salk.  659. ;  6  Mod.  228.] 
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4.  Rule  where  the  beneficial  interest  is  in  a  third  person. 

[An  agreement  to  deliver  goods  to  A.  (the  consideration  of  a  promise  by 
A.)  cannot  be  described  as  an  agreement  to  deliver  to  B.,  though  there  be 
a  connection  between  A.  and  B.  with  reference  to  the  transaction  ;  unless 
it  can  be  Bhown  that  they  were  to  be  so  delivered  on  behalf  of  B.  4  T.  R. 
687.] 

5.  Of  variance  arising  from  using  the  term  "tenor". 

Q.  The  variation  of  a  letter  is  in  such  case  fatal*  1  T.  R.  235.; 
[*]Dougl.  194. — 2.  But  "received,"  for  "received,"  is  not  a  variance.  4 
T.  R.  166.] 

6.  Of  variance  arising  from  using  the  word  "purport." 

[The  words  "  purporting  to  be  a  bank  note"  in  an  indictment,  mean  that 
the  note  upon  the  race  of  it  appears  to  be  a  bank  note  ;  and  the  want  of 
such  appearance  cannot  be  supplied  by  evidence  of  representations  of  the 
party,  when  he  disposed  of  it.     Dough  300.] 

7.  Of  variance  arising  from  using  the  expression  "  in  manner  and  form  fol- 
lowing, that  is  to  say." 

[They  do  not  bind  to  an  exact  recital.     Dougl.  193.] 

8.  Of  variance  arising  from  using  the  term  "  aforesaid." 

[Vide  supra,  (I  3.).] 

•  9.  Of  variance  arising  from  mutilating  a  word. 

[Where  a  word  is  misrecited  and  mutilated,  and  the  party  has  bound  him- 
self to  a  literal  recital,  it  is  fatal,  if  the  mutilated  word  be  itself  a  word, 
though  it  do  not  make  sense  with  the  context ;  but  not  if  it  is  not  a  word. 
Cowp.   229.  ;  Doagl.  194.;  Lofft.  785.] 

10.  Of  variance  arising  from  the  misdescription  of  facts  collateral  to  the  con- 

tract.    Vide  infra. 

[1.  Is  immaterial.  2  Salk.  658. ;  2  Ld.  Raym.  814. — 2.  Hence  proof 
that  a  ship,  stated  in  an  action  upon  a  policy  to  have  sailed  after,  sailed  be- 
fore the  insurance,  is.  sufficient.  5  T.  K.  496.—- 3.  Or  that  a  less  sum  than 
that  averred,  has  accrued  under  a  contract ;  a  reddendum  for  instance.  3 
T.  R.  643.] 

1 1 .  Particular  instances — of  describing  a  qualified  or  conditional  contract. 

[1.  Cannot  be  described  as  an  absolute  one.  1  T.  R.  447. — 2.  Hence 
covenants  absolute  in  their  terms,  but  qualified  by  others,  cannot  be  stated 
alone.  And  if  they  are,  semble,  objection  may  be  taken  under  non  est  fac- 
tum.    1 1  East,  633.] 

1 2.  Of  describing  an  alternative  contract* 

[1.  It  cannot  be  described  as  an  absolute  one.  3T.  R.  531. — 2.  Not 
oven  filter  election  made.     2  East,  2.  Vide  2  Mars.  41.;  6  Taunt.  340.] 

13.  Of  variance  in  names. 

[1.  In  the  case  of  a  written  instrument  is  a  ground  of  nonsuit ;  whether 
the  variation  be  in  the  party's  own.  4  T.  R.  611.;  5  Taunt.  814.;  or  a 
third  person's  name.  3  B.  &  P.  559.;  4  Taunt.  810.;  Forrest,  23.;  1 
Camp.  195. ;  Vide  16  East,  1 10. — 2.  But  the  misspelling  of  a  name,  if  still 
idem  sonans,  is  not  a  variance,  unless  party  is  tied  up  to  a  literal  adherence. 
Str.  889. ;  vide  supra.  Sed  quaere  if  in  the  case  of  a  record  it  be  not  fa- 
tal, even  though  he  is  not  tied  up.  2  Esp,  726. — 3.  Description  of  obli- 
gees, with  proof  that  they  were  the  parties  meant,  though  variant  from  the 
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bond,  is  good*     2  Camp.  548. ;  vide  etiam  3  Esp.  238.  ;  2  Camp.  548. — 

4.  In  covenant  on  a  lease,  to  describe  a  field  named  Allar  beer,  as  Cellar 
fter,  is  fataL  9  East,  188. — 5.  Agreement  to  sell  goods  [*]expected  by- 
fee  Fanny  and  Almira,  is,  semble,  misdescribed,  as  by  the  Fanny  Almira. 
2  Camp.  326. — 6.  Where  defendant  avers  that  he  was  baptised  by  the 
name  of  A.,  he  must  produce  direct  proof  of  his  baptism,  though  such  an 
allegation  was  unnecessary.     1  Camp.  479. — 7.  Vide  infra,  VI.  3.] 

14.  Of  stating  insensible  matter* 

[An  insensible  indorsement  upon  a  contract,  need  not  be  stated  in*  de- 
claring thereon.  2  B.  &  P.  51.] 

15.  Of  declaring  on  a  contract  where  a  joint-contractor  is  dead. 

[Must  be  on  a  contract  by  the  deceased  and  survivors  ;  else  a  variance.  6 
T.  R.  363. ;  2  M.  &  S.  25.  accord.  ;  Comb.  383.  contra.] 

16.  Of  describing  a  contract  of  sale. 

[I.  Promise  to  deliver  good  second  sort  of  wheat,  is  misdescribed  as  one 
to  deliver  good  merchandiseable  wheat.  Ld.  Raym.  735. — 2.  Vested  in- 
terest is  misdescribed  as  an  expectancy.  6  T.  R.  67. — 3.  Where  part 
pavment  is  to  be  by  goods  of  a  fixed  price,  the  whole  consideration  may  be 
described  as  money  paid.  9  East,  349. — 4.  Weight  expressed  as  "  about" 
so  much,  may  be  described  as  of  the  ascertained  amount.     13  East,  410. — 

5.  Price  varying  within  certain  limits  may  be  described  as  "  reasonable." 
6  Taunt.  108. — 6.  The  sale  of  the  particular  article  sold  with  others  at 
distinct  prices,  alone  need  be  stated.  4  Taunt.  285. — 7.  Payment  by  bill 
at  two  months,  on  invoice  or  delivery,  may,  in  suing  for  non-delivery,  be 
described  as  by  bill  at  two  months.  3  Price,  68. — 8.  The  relation  of  a 
vendee,  who  is,  by  the  original  contract,  to  pay  by  a  bill  at  two  months,  is, 
before  their  expiration,  misdescribed  as  that  of  a  debtor.  5  Esp.  161.  ;  4 
East,  147.  ;  3  B.  &  P.  582.  ;  1  N.  R.  330. ;  9  East,  498.-9.  A  contract 
to  deliver  soil,  is  misdescribed  as  to  deliver  soil  breeze,  if  the  two  are  dif- 
ferent. 5  Esp.  239.  ;  2  East,  2. — 10.  Conditions  of  sale  misdescribed  (in 
action  for  not  removing  goods  pursuant  thereto)   by  stating  one   to  be  for 

payment  of -/.,  whereas  the  sum  was  defined.     4  Esp.   251.. — 11.  It  is 

a  Tariance  for  surviving  partner  suing  for  price  of  goods  sold  by  self,  and 
deceased  to  describe  them  as  his  own.  5  Esp.  31. — 12.  Where  goods 
are  purchased  by  several  upon  their  joint  account,  to  be  afterwards  divided 
»  certain  proportions  between  them,  it  is  a  fatal  variance  to  describe 
the  contract  as  a  separate  sale,  to  each,  of  his  proportion*     5  Esp.  169. 

17.  Of  describing  a  warrant}/. 

[1.  The  particular  warranty,  where  there  are  several,  alone  need  be  sta- 
ted. 4  Taunt.  285.-2.  An  exception  subjoined  to  a  general  warranty 
must  be  stated,  though  the  want  of  the  quality  would  not  have  been  a  breach 
of  the  warranty,  if  absolute.  2  Smith,  395. — 3.  In  deceit,  a  warranty  laid 
as  joint,  must  be  proved  accordingly.     1 2  East,  452.] 

18.  Of  describing  a  lease  and  matters  connected  therewith. 

[1.  The  demise  of  two  messuages  may  be  described  as  of  a  messuage  and 
premises.  3  M.  &  S.  169. — 2.  A  reddendum  as  for  land  situated  in  one 
parish  instead  of  in  two,  is  a  misdescription.  4  Taunt.  700.— 3.  The 
[*]amount  of  the  reddendum,  though  under  a  videlicet  (here  in  an  avowry) 
most  be  proved  as  laid.  4  Taunt.  320. — 4.  A  lease,  upon  which  a  gross 
«nn  and  three  fowls  is  reserved  by  wav  of  rent,  is  misdescribed  as  reserving 

[*163l  [*164] 


160  ABATEMENT, 

the  gross  sum,  without  mentioning  the  fowls.  Ld.  Raym.  792. — 5.  The  de- 
scription in  an  avowry  of  the  rent  arrere  may  exceed  the  truth.  5  T.  R.  246.} 
6  East,  434. ;  2  Smith,  548. ;  supra. — 6.  When  the  implied  obligation  to  good 
husbandry  is  laid  as  the  custom  of  the  country,  it  is  established  by  proof  of 
its  being  what,  in  those  parts,  is  considered  such.  4  East,  154. — 7.  To 
describe  an  assignee  of  parcel  as  assignee  of  all,  is  a  misdescription.  Cowp. 
766. — 8.  In  an  action  for  double  value,  a  lease  from  year  to  year  is  misde- 
scribed  as  one  for  three  years.  Dougl.  668. — 9.  Secus  where  the  tenant  has 
held  during  three  years.  1  T.  R.  380. — 10.  Inactions  for  not  leaving  a 
year's  rent  on  an  execution,  a  circumstantial  description  of  the  demise  must 
be  proved  as  laid.  Dougl.  665. — 11.  Lease  from  year  to  year  with  the 
promise  of  a  term  of  14  years,  is  not,  in  suing  for  not  accepting  its  assign- 
ment, misdescribed  as  possession  for  remainder  of  a  certain  term  of  years. 
1  Camp.  317. — 12.  The  relation  of  a  party  let  into  possession  under  an 
agreement  for  a  lease,  may,  after  payment  of  rent,  be  described  as  a  demise. 
13  East,  18. — 13.  Occupation  by  paupers  and  parish  officer  charged  with 
their  care,  of  premises  held  in  trust  for  the  parish,  is  misdescribed  as  that 
of  trustees,  tenants.  1  Camp.  320. — 14.  In  covenant  on  a  lease  of"  the 
veins  of  coal  under  certain  farms  and  lands  therein  described,  situate  in 
the  parishes  of  B.  and  M.,  then  in  the  several  occupations  of  A.  B.  and  C, 
with  liberty  to  dig  any  pits,  shafts,  levels,  soughs,  occ.  ;  the  declaration  va- 
ried from  the  deed  :— In  stating  that  the  land  was  set  out  by  admeasurement 
instead  of  by  reputation: — In  changing  the  words  soughs  to  sloughs: — In 
stating  the  lands  to  be  situate  in  the  parish,  instead  of  the  parishes,  of  B. 
and  M. : — In  stating  them  to  be  in  the  occupation  of  A.  B.  and  C,  instead 
of  in  the  several  occupations  of  each.  The  first  and  third  variances  are 
fatal.  The  other  two  immaterial.  2  Mars.  96.;  6  Taunt.  394.— 15. 
Covenant  to  repair,  "  when  and  as  need  should  require,"  adding,  u  and  at 
furthest  after  notice,"  is  misdescribed  by  omitting  the  addition.  7  Taunt. 
385. ;  1  Moore,  89.] 

19.  Of  describing  an  agreement,  the  period  of  which  had  been  enlarged. 

[1  •  Declaration  on  a  building  agreement  under  seal  for  non-payment  of 
the  price  of  two  houses,  to  be  built  by  the  1st  April ;  issue  on  the  averment, 
that  they  were  built  by  that  day ;  evidence  that  they  were  finished  on  a  sub- 
sequent day,  in  pursuance  of  a  parol  agreement  to  enlarge  the  time.  Held 
that,  supposing  the  plaintiff  was  entitled  to  the  sum  demanded,  yet  that  the 
contract  had  been  misdescribed.  3  T.  R.  590. — 2.  Declaration  may  be 
upon  original  agreement  of  purchase,  notwithstanding  time  of  appraisement 
enlarged.     1  Esp.  53.] 

20.  Of  describing  an  agency  del  credere. 

[To  declare  against  one  as  indebted  in  respect  of  goods  delivered  to  be 
disposed  of,  without  stating  the  fact  that  he  was  an  agent  under  a  commission 
del  credere,  is  a  misdescription.     1  Moore,  279.] 

[*]21 .  Of  describing  a  consignment. 
[Vide  2  Mars.  41.  ;  6  Taunt.  340.] 

22.  Of  describing  bills  and  notes. 

[1.  "  Value  received"  may  be  described  as  received  by  the  drawer.  3 
M.  &  S.  351. — 2.  To  describe  a  note  made  payable  at  a  particular  place 
by  a  memorandum  at  the  back  of  it,  as  payable  there,  is  a  mis-description. 
4  M.  &  S.  505. ;  Vide  13  East,  459.  ;  Huffman  v.  Ellis,  MSS.  Bayley  on 
Bills,  98.  n.  ;  2  Taunt,  61.  j  3  Taunt.  397.  j  1  Mars,  80. :  5  Taunt,  344.  J 
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14  East,  500. ;  16  East,  1 10. ;  3  M.  &  S.  150. ;  5  Taunt.  30.— 3.  A  hill 
in  reality  drawn  by  one,  but  professedly  by  two,  may,  as  against  the  accep- 
tor, be  described  as  drawn  by  two  ;  or  semble  as  by  one.  4  M.  &  S.  13.  j 
vide  etiam  3  Esp.  238. ;  2  Camp.  548. — 4.  Under  an  averment  of  present- 
ment for  acceptance,  it  suffices  to  prove  an  accep  ance.  4  East,  71—5.  Ac- 
ceptance by  procuration  may  be  described  as  by  drawee.  2  Camp.  604.— 
6.  An  endorsement  by  procuration  and  so  expressed,  is  misdescribed  as  one 
fy  principal,  "  his  own  proper  hand  being  thereunto  subscribed."  5  Esp* 
180.— 7.  Secus,  had  the  agent  indorsed  id  the  principal's  name.  2  Camp. 
450.— -8.  Indorsement  as  before,  whereas  it  was  after,  the  bill  fell  due,  i» 
not  a  misdescription.     1  Camp.  139.;  vide  Dougl.  497.  (515).] 

23.  Of  describing  a  policy  of  insurance* 

[Uln  regard  to  the  number  of  persons  in  whom  the  interest  is  laid,  the  de> 
scription  must  neither  exceed,  5  T.  R.  709 ;  nor  fall  short  of  the  truth. 
16  East,  141.  ;  5  Taunt*  101. — 2.  An  average  loss  is  recoverable  under  the 
description  of  total  loss.  Dougl.  732. — 3.  A  loss  is  well  described' as  by  seiz- 
ure and  detention,  though  the  seizure  was  fallowed  by  condemnation  and! 
rale.  13  East,  304#-*-4.  Loss,  as  by  barratry  in  carrying  the  ship  to  places 
unknown,  whereby  goods  were  confiscated,  is  not  disproved  by  subsequent 
English  sentence  of  condemnation  as  enemy's  property.  3  Taunt.  508.-*— 5. 
An  allegation  that  a  policy  had  been  effected  for  the  plaintiffs  by  A.,  B.,  and 
C«,  is  satisfied  by  proof  that  it  was  effected  by  the  firm  A.  and  B.,  there  be- 
ing in  fact  two  firms  which  have  two  members  in  common.  1  Stark.  226* 
—6*  A  policy  is  effected  on  the  plaintiff's  share  of  goods  valued  at  500/., 
hat  upon  its  turning  out  that  the  plaintiff's  interest  was  larger,  the  words 
ve  added  in  the  margin  of  the  policy,  "  on  his  (the  plaintiff's)  share  of  the 
goods,  say  one-fifth,  valued  at  1000/.,"  to  which  the  defendant's  initials 
were  subscribed*  The  declaration  need  not  notice  the  original  stipulation* 
1  Stark.  336. — 7.  In  an  assignment  of  perjury,  it  is  alleged  that  the  defend- 
ant, at  the  time  of  effecting  a  policy  of  insurance  purporting  to  have  been 
underwritten  by  A.,  B.,  C,  and  others,  on  a  day  specified,  well  knew,  &c. ; 
on  producing  the  policy,  it  appears  that  A.  underwrote  the  policy  on  a  dif- 
ferent day.  The  defect  is  fatal,  although  it  appears  that  B.,  C,  &c.  did 
underwrite  the  policy  upon  that  day.  1  Star.  521. — 8.  Vide  2  B.  &  P. 
140.  •,  1  Mars.  149. ;  5  Taunt.  480.  ;  1  Mars.  416.  j  6  Taunt.  14. 5  2  Mars. 
157.  •,  6  Taunt.  464.] 

54.  Of  describing  a  contract  by  the  term  "  reasonable.** 

[1.  Scmbl©  is  allowable  when  stated  as  the  consideration  pf  the  contract. 
[*]2  N.  B.  458. — c2.  Contract  to  remove  within  a  month,  is  misdescribed  as 
within  a  reasonable  time.     Pcake,  42»] 

25.  Of  describing  a  loan  (vide  etiam  infra.) 
[1.  Where  bullion  has  been  taken  as  such,  the  description  may  be  as  of 
a  loan  of  cash.  1  H.  B.  283. — 2.  A  loan  by  the  house  of  A.  B.  and  C,  in 
which  C.  is  a  nominal  partner,  proves  an  averment  of  loan  by  A.  and  B. 
pursuant  to  contract  3  Esp.  338. ;  vide  etiam,  4  M.  &  S.  13* ;  2  Camp. 
M.) 

26.  Of  describing  a  contract  for  seamen's  i$ages4 
[A  voyage  from  A.  to  B.  thence  to  C.  or  D.,  and  afterwards  to  A.  is  mis- 
described as  one  from  A.  to  B*,  and  thence  to  C.,  though  the  master  termin- 
ated the  voyage  at  C.  and  discharged  the  arew  there.     3B.-4P.  11 6.1 
Vol.1.  21  [*166] 
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27.  Of  describing  an  usurious  contract* 
[1.  The  contract  must  be  proved  as  laid.     6  T.  R.  265. — 2.  Where  a 
surety  is  joined  in  the  contract,  the  description  of  the  contract  to  forbear 
need  notice  the  principal  only.     1  East,  195. ;  vide  3  B.  &  P.  343.  infra. 

3.  The  day  ofthe  advance,  though  under  a  videlicet,  is  material.     4  Esp. 

152. — 4.  If  plaintiffs  declare  upon  a  corrupt  contract  on  21  Dec.  1774,  giv- 
ing day  of  payment  to  23  Dec.  1776  ;  evidence  of  a  contract  on  23  Dec. 
1774,  for  two  years,  is  a  fatal  variance.  Cowp.  671. — 5.  If  more  than  le- 
gal interest  be  taken  by  defendant  on  a  note  given  to  A.  by  B.,  as  a  collate- 
ral security  for  money  lent  to  C,  and  indorsed  by  A.  to  the  defendant  ;  such 
usury  is  well  described  to  be  for  the  forbearance  of  money  lent  by  defend- 
ant to  B.  3  B.  &  P.  343. ;  4  Esp.  240. ;  vide  1  East,  195.  supra. — 6.  If  a 
person  discounts  a  bill,  and  pays  for  it  the  amount  ofthe  contents,  deducting 
only  legal  interest,  and  on  a  subsequent  day  receives  usurious  interest,  under 

(retence  of  guarantying  the  acceptor  ;  the  sum  first  paid  may  be  laid  as  for- 
orne  to  the  person  who  first  received  the  money,  on  indorsing  it  to  the  dis- 
counter, e^en  supposing  that  that  person,  if  sued  on  the  bill,  might  recover 
over  against  the  discounter  as  guarantee.  1  Taunt.  511. — 7.  The  defend- 
ants on  30  April,  1810,  discounted  for  B.  a  post  dated  bill,  bearing  date  tbe 
16  May,  1810,  and  gave  in  lieu  thereof  a  bill,  which  had  then  seven  days  to 
run,  and  which  consequently  would  become  due  on  the  7  May,  making  no 
rebate.  This  was  described  as  a  loan  of  the  amount  of  the  first  bill,  from  7 
May  till  16;  and  held  well.  4  Taunt.  810. — 8.  Money  advanced  in  the 
shape  of  bankers9  cash-notes  does  not  constitute  a  loan  within  fit.  12  Ann  st. 
2.  c.  16.  until  money  is  actually  received  upon  such  notes,  unless  the  par- 
ties previously  agree  to  consider  the  notes  as  cash.  Therefore  where  de- 
claration stated  a  forbearance  of  money  from  the  20  April,  an«I  it  appeared 
that  cash-notes  were  sent  off  by  the  post  upon  that  day,  but  that  they  were 
not  received  by  the  borrower  until  the  21,  the  variance  was  held  fatal.  1 
Camp.  445.] 

28.  Miscellaneous  cases. 

[1.  Stock  is  mjsdescribed  as  money.  3  Esp.  205.;  5  Burr,  2589.-2. 
Contract  to  receive  a  full  cargo  is  misdescribed  as  of  a  definitive  quantity, 
though  in  fact  such.  2  Esp.  708. — 3.  An  agreement  between  two,  [*]that 
all  future  credits  reciprocally  given  should  be  set  against  each  ether,  and  the 
balance  only  considered  as  the  debt  due,  may  be  described  in  pleading  as 
having  been  made  with  respect  to  certain  specific  debts,  though  afterwards 
contracted.     9  Taunt.  170. ;  vide  2  Mars.  41. ;  6  Taunt.  340.] 

HI.  Of  variance  in  the  description  of  torts. 

1 .  In  the  description  of  slander. 

[1 .  The  identical  words  laid  must  be  proved  ;  though  in  part  only  is 
sufficients  East,  426.-,  2  Esp.  491 — 2.  Words  spoken  interrogatively, 
are  misdescribed  as  spoken  affirmatively.  8  T.  R.  1 50. — 3.  Words  spoken 
as  the  slander  of  another,  are  misdescribed  as  asserted  as  of  defendant's  own 
knowledge.  13  East,  554. -.4.  Where  the  declaration  stated  that  plaintiff 
was  a  trader  at  C,  and  also  a  trader  at  O.,  and  that  the  defendant  spoke 
concerning  the  plaintiff  as  such  trader,  that  he  was  a  bankrupt  at  C,  &c; 
the  proof  was,  that  he  carried  on  a  trade  at  O.,  but  not  that  he  did  so  at  C. 
as  stated,  and  the  words  spoken  of  him  were,  that  he  was  a  bankrupt  in  the 
liquor  trade,  (the  trade  carried  on  at  O.);  held  that  the  charge  was  substan- 
tially proved.  1  M.  &  S.  287.-5.  Declaration  for  slandering  plaintiff  in  the 


What  need  noty  or  must  not,  be  pleaded.  103 

way  of  his  trade,  alleged  that  he  was  a  carpenter  and  sworn  appraiser ;  that 
defendant  spoke  the  words  of  him  in  his  trade  as  a  carpenter,  and  that  by 
reason  thereof  he  was  injured,  specifying  how,  in  his  trade  of  an  appraiser  : 
the  plaintiff  failed  in  proving  himself  an  appraiser,  held  immaterial.  3  M .  & 
S.  369*  — 6.  "  She  is  a  great  thief,  and  ought  to  have  been  transported  seven 
years  ago." — Proof,  "  She  is  a  bad  one,  and  ought,"  &c. ;  variance  fatal. 
2  Mars.  502. ;  7  Taunt.  205. — 7.  In  an  action  for  words  charged  only  once 
in  a  declaration  containing  but  one  count,  evidence  maybe  given  of  the 
flame  words  having  been  spoken  upon  different  occasions,  reake,  22.] 

2.  In  the  description  of  a  deceitful  representation. 

[If  consisting  in  representing  the  annual  returns  of  a  business  sold,  as  of 
such  an  amount,  the  proof  must  be  of  the  exact  amount  laid.  3  Price,  54.] 

3.  In  an  action  for  a  false  return. 

[1.  In  an  action  for  a  false  return  to  a  writ,  the  cause  of  action  against 
the  original  defendant  must  be  proved  in  the  manner  laid.  2  Esp.  477.  n. 
sed  vide  2  Lev.  85. — 2.  An  averment  that  A.  &  B.  had  goods,  is  divisible  } 
therefore  proof  that  A.  had,  is  sufficient.     4  M.  &  S.  349.] 

4.  In  an  action  for  an  escape, 

[An  averment  in  an  action  for  an  escape,  that  the  prisoner  when  arrested 
was  indebted  for  goods  sold,  is  not  proved  by  evidence  that  the  credit  upon 
which  the  goods  were  sold  had  not  then  expired.     5  Esp.  160.] 

5.  In  the  description  of  negligence* 
[1.  In  suing  an  attorney  for  neglecting  to  obtain  judgment  against  a  pris- 
oner, and  charge  him  in  execution  in  due  time,  whereby  he  was  superseded, 
the  day  on  which  the  writ  was  returnable  is  material,  since  the  [*]question 
whether  he  was  guilty  of  negligence,  depends  upon  whether  a  certain  time 
had  elapsed  between  the  return  and  the  supersedeas.  A  variance  there- 
fore in  stating  the  return  is  fatal.  Secus  in  stating  the  day  on  which  the 
writ  was  sued  out.  1  T.  R.  656. — 2.  Schoolmaster  sued  as  for  supplying 
scholar  with  fireworks  ;  in  fact  a  'stranger  gave  them  ;  variance  fatal.  I 
Stark.  421. — 3.  Damage  resulting  from  improper  stowage  of  anchor,  is  mis- 
described  as  from  unskilful  steering.     5  Esp.  226.] 

6.  In  description  in  trespass. 

[1.  The  plaintiff  in  trespass  for  entering  his  close  called  A.  will  succeed 
by  proving  himsejf  entitled  to  any  part  of  it.  11  East,  5.1.'— 2.  If  in  tres- 
pass plaintiff  claims  a  right  throughout  the  whole  of  a  close  which  defend- 
ant denies  ;  defendant  will  succeed  by  proving  that  the  right  is  confined  to 
a  particular  portion,  provided  that  any  part  of  the  residue  lies  in  the  vill 
laid  in  the  declaration.     2  Taunt.  156.] 

7.  In  descriptions  in  ejectment, 

[Proof  need  not  be  of  title  commensurate  with  the  demise  laid.  3T.  R. 

8.  Other  cases. 

[Averment  that  plaintiff  is  proprietor  and  editor  of  a  journal,  the  subject 
of  the  suit,  is,  it  seems^  entire.     1  Esp.  437.] 

IV.  Of  variance  in  indictments. 
1.  For  larceny*, 
[The  quantity  charged  may  exceed  the  truth.     3  M.  &  S.  348.] 
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2.  Against  a  public  servant  employ ed  jn  the  post  office. 
[The  averment  that  he  filled  several  capacities  is  divisible.  3  M.  &  S. 
371.] 

3.  Against  the  solicitor  of  an  annuity* 
[The  exact  sum  laid,  as  taken  for  commission,  though  without  a  vide- 
licet, need  not  be  proved.  6.  T,  R.  265.  ;  1  Esp.  285/|  : 

4.  For  slander  in  office. 

fVords  spoken  in  the  first  person,  are  misdescribed  as  spokejn  in  the  third. 
,  R.  217.J 

5.  For  perjury. 

[1 .  Indictment  against  B.  for  perjury  in  his  answer  in  Chancery,  d?- 
ficribes  the  bill,  in  fact  by  A.  against  B.  C.  and  D., as  against  B.  and  another. 
The  assignment  is  upon  a  part  of  the  answer  material  between  A.  and  B. 
Description  substantially  sufficient  within  st.  23  Geo.  2.  c.  1 1.  s.  1. ;  and 
description  as  of  a  bill  against  B.  only,  would  have  been  a  variance.  Rex 
v*  Benson,  2  Camp.  508,-~r2.  That  defendant  swore  in  substance  and  ef- 
fect that  A.  assaulted,  and  at  the  same  time  threatened,  &c.  is  a  misde- 
scription, time  being  omitted  in  deposition.  1  Camp.  404. — 3.  An  action 
between  A.  and  B.  sued  as  C,  may  be  described  as  between  A.  and  B.  1 
Camp.  406.  n.— 4.  To  support  an  allegation,  that  to  an  information  in 
Chancery  against  T.  Eamy,  "  the  answer  of  the  said  T.  Eamy  was  filed," 
it  is  enough  to  put  in  an  office  copy  of  an  answer  to  the  information,  entit- 
led "  the  answer  of  T.  Eamy,"  although  this  be  signed  T.  Amey.  2  Camp. 
$7,— £.  If  a  count  in  an  [*]indictment  for  perjury  undertake  to  set  out  con- 
tinuously the  substance  and  effect  of  what  the  defendant  swore  when  exam- 
ined as  a  witness  ;  it  is  necessary,  in  support  of  this  count,  to  prove  that,  in 
substance  and  effect,  fye  swore  the  whole  of  that  which  is  thus  set  out  as  his 
evidence^  although  the  count  contains  several  distin  ct  assignments  of  per- 
jury: 2  Camp.  1 34.-6,  In  an  indictment  for  perjury  before  a  select  com- 
mittee of  the  house  of  commons,  it  was  averred  that  an  election  was  had 
for  a  borough  "  by  virtue  of  a  certain  precept  of  the  high  sheriff  of  the 
county  by  him  duly  issued  to  the  bailiff  of  the  said  borough  of  N.  M.M 
Held,  that  this  was  not  a  description  of  the  precept,  and  that  although  the 
borough  was  therein  differently  denominated,  the  variance  was  immaterial. 
2  Camp.  139. — 7.  In  an  indictment  for  perjury  ;it  is  alleged,  that  Francis 
Cavdndish  Aberdeen,  and  others,  exhibited  their  bill  in  the  Exchequer,  &c. 
On  the  production  of  the  bill,  it  purports  to  be  the  bill  of  J.  C,  Aberdeen, 
and  others,  This  is  no  variance;  though  averred  with  a  prout  patet.  1 
Stark.  518.tt-$.  If  a  witness  who  is  a  Scotch  covenanter  be  sworn  upon  the 
testament,' and  afterwards,  at  the  desire  of  the  counsel,  according  to  the  cer- 
emonies of  his  own  country,  he  may  be  indicted  as  having  sworn  upon  the 
testament.     Pcake,  15$.]      «„••  : 

$•  For  false  pretences. 

^1#i»T-°  de8C"De  Money  obtained  from  a  servant  by  false  pretences,  as 
that  of  bis  master  who  reimbursed  him,  is  fatal.  1  Camp.  213.— 2.  An  in-* 
dictment  for  obtaining  money  by  false  pretences  stated  that  the  defendant 
pretended  he  had  paid  a  sum  of  money  into  the  Bank  of  England.     It  ap- 

E eared,  that  he  said  generally  the  money  had  be4n  paid  into  the  Bank  of 
ngland.     Held,  a  fatal  variance.     1  Camp.  494.] 

7.  For  gaming, 

^?MiZn  indictroent  for  winning  more  than  10/.  at  one  sitting,  &^  "n- 
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der  the  st.  9  Ann.  c*  14.  s.  5,,  the  defendant  may  be  convicted  of  winning 
a  less  sum  than  that  stated  in  the  indictment.     1  Stark.  359.J 

8.  For  non-repair  of  bridge* 

[A  bar  across  a  public  bridge,  kept  locked  except  in  times  of  flood,  is 
conclusive  evidence  that  the  public  have  only  a  limited  right  to  use  the 
bridge  at  such  times ;  and  if  an  indictment  for  not  keeping  it  in  repair, 
states  that  it  is  used  by  the  king's  subjects  "  at  their  free  will  and  pleasure," 
the  variance  is  fatal.     4  Camp.  1 89.] 

9.  For  non-repair  of  highway. 

[If  the  description  of  a  highway  in  an  indictment  for  the  non-repair  of  it 
be  too  indefinite,  being  equally  applicable  to  several  highways,  advantage 
should  be  taken  by  plea  in  abatement,  and  the  description  given,  if  true  in 
(act,  cannot  be  objected  to  at  the  trial  under  the  general  issue.  1  Stark. 
357.] 

10.  Miscellaneous. 

[1.  An  indictment  averred  that  A.  was,  and  now  is,  an  inhabitant  legally 
settled  in  X.  ;  held,  that  the  averment  was  prima  facie  proved  by  produc- 
tion of  an  order  of  removal  to  X.,  since  the  presumptions  were  that  he  had 
not  gained  a  new  settlement  6ince.  1  Esp.  304. — [*]2.  Where  the  de- 
fendant, -being  a  porter,  delivered  along  with  a  basket  of  fish,  a  false  ticket 
denoting  that  9s.  10d.  instead  of  6s.  6d.,  was  to  be  paid  for  it ;  held,  that  in 
•n indictment  for  this  offence  on  30  Geo.  2.  c.  24.,  the  basket  of  fish  might 
be  described  as  a  parcel ;  but  that  if  the  indictment  had  been  on  39  Geo. 
3.  c.  58.,  which  enumerates  baskets,  parcels,  &c.  specifically,  this  would 
have  been  a  fatal  variance.  1  Camp.  212. — 3.  An  indictment  against  A., 
B.,  and  C.,  and  D.,  charged,  that  they  conspired  together  to  obtain,  "  viz. 
to  the  use  of  them  the  said  A.,  B.,  and  C,  and  certain  other  persons  to  the 
jurors  unknpwn,"  a  sum  of  money  for  procuring  an  appointment  under 
government ;  it  apeared  that  D.,  although  the  money  was  lodged  in  hie 
hands  to  be  paid  to  A.  and  B.  when  the  appointment  was  procured,  did 
not  know  that  C.  was  to  have  any  part  of  it,  or  was  at  all  implicated  in  the 
transaction.  Held,  that  the  averment  concerning  the  application  of  the 
money  was  material  though  coming  under  a  videlicet,  and  that,  as  to  D., 
the  conspiracy  was  not  proved  as  laid.  2  Camp.  231.] 

V.  Of  variance  in  penal  actions. 
1 .  On  the  bribery  act. 
[To  describe  a  precept  as  directed  to  the  bailiffs  of  the  borough,  instead 
of  the  bailiff,  is  immaterial.     2  H.  B.  113.] 

2.  On  the  post-horse  act. 
[1.  The  number  of  horses  charged  as  let  and  not  accounted  for,  may 
exceed  the  truth.     3  T.  R.  632. — 2.  The  time  of  the  letting  need  not  be 
proved  as  laid.     1G  East,  416.] 

3.  On  the  non-residence  act. 

[!.  Semble  the  temporary  limit  must  be  proved  as  laid.  S  Taunt.  2. — 
2.  Benefices  consolidated  are  well  described  as  a  single  benefice.  2  B.  k 
P.  394.] 

4.  On  the  apprenticeship  act. 

[The  description  of  the  temporal  limit  may  exceed  the  truth,  provided  a 
forfeiture  of  40s.  per  month  is  averred.     Pcake,  57.]  • 

[»170} 
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5.  Ott  the  lottery  act* 

Jl.  In  an  action  for  insuring  tickets  "  in  a  certain  Irish  lottery  authorised 
established  by"  such  an  act,  the  act  must  be  proved*  Peake,  51. — 2. 
An  averment  that  a  specific  sum  was  given  for  the  insurance  of  a  particular 
lottery  ticket,  is  pot  proved  by  evidence  that  the  sum  was  for  the  insurance 
of  that  ticket  and  others.     1  Esp.  59.] 

VI.  Of  variance  in  local  description* 

1 .  General  rule. 

[The  description  may  be  according  to  common  reputation,  though  erro- 
neous. 1  B.  &  P.  225.;  1  Taunt.  570. ;  3  Taunt.  127.  140. ;  sed  vide  1 
Moore,  161.  infra.] 

2.  In  the  description  of  abuttals* 

[Abutting,  in  its  strict  sense,  imports  contiguity,  though  not  necessarily, 
through  the  entire  length  of  the  abuttal.     1  Taunt.  495.] 

[*]  3.  Miscellaneous  cases. 

[1.  If  a  count  in  trespass  charges  an  injury  done  to  the  land  and  taking 
the  goods  there,  the  taking  must  be  proved  where  laid.     1  T.  R.  479. — 2, 
Case  for  running  down  the  plaintiff's  boat  in  the  river  Thames  at  a  certain 
place  near  the  half-way  reach.     Proof  that  the  accident  happened  in  the 
half-way  reach.     Since  action  was  transitory  ;  held  that  the  description  was 
referable  to  venue.     4  T.  R.  558. — 3.  Case  for  negligently  driving  a  cart 
against  a  post-chaise,  stating,  that  plaintiff  on,  &c.  at  a.  was  possessed  of  a 
chaise,  which  at  the  time  when,  &c.  was  travelling  in  and  along  the  high- 
way there.     Proof  that  the  accident  happened  at  Y.     Variance  immaterial. 
4  T.  R.  558.-— 4.  Action  upon  an  agreement  to  procure  a  booth  at  a  horse- 
race on  Barnet  Common  in  county  of  M.     Proof  that  Barnet  Common  lay 
in  H — shire.  Variance  immaterial ;  since  averment  of  the  county  was  sur- 
plusage.    4  T.  R.  561.  n.  j  sed  vide  1  Esp.   273.;  and  then  see  1  Taunt. 
570. ;  5  Taunt.  25. ;  6  East,  348. ;  2  Smith,  462.-5.  In  an  action  for  the 
consequences  of  a  nuisance,  its  situation  need  not  be  stated  ;  if,  therefore,  it 
is  alleged  generally  to  be  at  such  a  place,  and  that  place  is  laid  as  a  venue  to 
the  other  facts  in  the  declaration,  it  will  in  this  instance  likewise  be  constru- 
ed as  an  allegation  of  venue.  2  East,  497. — 6.  In  case  for  suspending  a  lamp 
before  plaintiff's  house,  thereby  marking  it  as  a  brothel,  the  description  of  the 
situation  of  the  house  is  to  be  considered  as  venue  merely.  2  Camp.  3. ;  11 
East,  226. — 7.  Description  of  premises  as  situate  in  Farnham  ;  proof  of  their 
being  in  Farnham  Royal ;  variance  immaterial,  unless  the  existence  of  two 
Farnhams  could  be  proved.     13  East,  9. — 8.  Indictment  for  a  libel  averred 
that  outrages  had  been  committed  in  and  in  the  neighbourhood  of  N.  Proof 
that  where  they  happened  was  1 5  miles   from  N.     Held  that  it  might  be 
considered  as  the  neighbourhood.     4  M.  &  S.  532. ;  and  see  S.  C.  for  an- 
other point. — 9.  A  misdescription  of  the  parish,  in  an  action  for  non-resi- 
dence, as  St.  Ethelburg  instead  of  St.  Ethelburea,  is  fatal.     2  B.  &  P.  281. 
— 10.  Lands  averred  to  be  in  the  parish  of  A.  &  B. ;  nroof  that  part  are  in 
A.,  part  in  B.,  is  no  variance.     4  Taunt.  671 . — 1 1 .  Case  for  damaging  the 
plaintiff's  wharf  situate  near  the  Thames,  "  to  wit  at  Kingston,  in  the  parish 
of  St.  Saviour,  Southwark,  in  Surrey."     No  such  place  as  Kingston  within 
St.  Saviour ;  held  that  description  was  as  venue  only,     1  Mars.   363. ;  5 
Taunt.  789. — 12.  Trespass;  situation  as  in  parish  of  C. ;  C.  consists  of  two 
parishes*  or  districts,  though  both  together  are  generally  known  as  C.  parish. 
Variance  fatal,     1  Moore,  161.;  1   Holt,  523.  ;  sed  vide  supra,  I.— 13 
[*171] 
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Premises  described  in  the  declaration  as  lying  in  the  united  parishes  of  St, 
George  the  Martyr,  and  St,  George's  Bloomsbury,  are  provejd  to  be  situa-. 
ted  in  St.  George's  Bloomsbury.  The  variance  is  fatal,  although  the  par- 
ishes were  united  by  act  of  parliament,  Tor  the  purpose  of  a  joint  provision 
for  the  poor.  6  Esp.  128* ;  2  Camp.  274. — 14.  If  in  assumpsit  for  the  use 
and  occupation  of  premises,  they  are  described  as  situated  in  X.  instead  of 
Y..  the  variance  is  fatal.  1   Esp.  273.] 

VII.  Of  variance  in  the  description  of  statutes  (et  vide  infra)* 

1 .  General  rules* 

[A  literal  misrecital  is  fatal ;  Dougl.  94. ;  or  mistaking  the  year,  as  four 
instead  of  four  and  five.     Cowp.  474.  ;  Dougl.  402.] 

[*]  2.  In  the  description  of st.  28  Eliz.  c.  4. 

[Describing  the  provision  against  abuse  in  executing  writs,  as  against 
body,  lands,  and,  instead  of  or,  goods,  is  fatal*     6  T.  R.  771.] 

3.  In  the  description  of  a  statute  of  Ph.  and  Ma* 

[Is  misdescribed  as  of  the  same  year  of  both  their  reigns.     Dougl.  402.] 

VIII.  Of  variance  in  the  description  of  courts  of  justice. 

1  •  Assize  or  nisiprius  court. 

1.  Hay  be  stated  as  held  before  both  judges  of  assize,  or  the  one  who 
actually  presided.  14  East,  216. — 2.  "  Acquitted  by  a  jury  in  the  court  of 
our  lord  the  king,  before  the  king  himself  at  Westminster,  before  the  chief 
justice  ;"  misdescribes  an  acquittal  before  the  chief  justice  at  nisi  prius.  2 
Camp.  193.  ;  1 1  East,  508. — 3.  That  a  trial  came  on  at  the  sittings  at  N.  P. 
hoiden  at  such  a  time,  in  the  court  of  K.  B.,  before  A.  lord  chief  justice  of 
laid  court,  describes  a  trial  at  bar.     2  Camp.  1 93. ;  11  East,  508.] 

2.  Court  of  general  sessions. 

[May  be  described  as  the  general  quarter  sessions.     2  Wils.  1050. J 

3.  Court  leet. 

[u  Held  before  the  steward,"  instead  of  the  deputy  steward,  is  a  misde- 
scription.    1  H.  B.  162.  (debt  for  an  amerciament).] 

4.  Sheriffs'  court  in  London, 

[May  be  stated  as  held  before  the  single  sheriff  who  presided.  1 4  East, 
216.1 

IX.  Of  variance  in  the  description  of  legal  proceedings.     And  see  VIII.  • 

etiam  tit.  Record. 

1 .  In  debt  for  the  costs  of  defending  an  action. 
[Statement  that  it  was  brought  against  plaintiff,  instead  of  himself  and 
another,  is  a  misdescription.  1  H.  B.  49. ;  etiam  4  Taunt.  13.] 

2.  Statement  of  an  appearance  antecedent  to  a  distringas,  to  a  plea  relying 

tlurcon. 

[A  misdescription  of  the  writ  to  which  the  appearance  was,  is  fatal  on  nul 
ficl  record'  of  the  appearance.     2  N.  R.  463.] 

3.  In  the  description  of  the  trial  of  a  cause. 
[The  day  of  trial  is  immaterial.     9  East,  158.] 

4.  In  the  description  of  the  form  of  action,  writ,  or  judgment. 
[1.  Trover  against  sheriff  for  levy  under/,  fa.  after  an  act  of  bankrupt* 
cy,  the  amount  of  which  had  been  paid  over  upon  an  indemnity,  may  in 
declaring  upon  the  indemnity  be  described  as  an  action  prosecuted  for  the 
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recovery  of  the  said  sum  of  money.  2  Camp.  525.-2.  Writ  directed 
to  the  sheriff'  of  Middlesex,  is  well  described  as  to  A*  and  B.,  sheriff  of 
Middlesex.  2  Camp.  525. — 3.  The  omission  in  describing  a  writ  of  an 
addition  (spinster)  is  immaterial.  But  giving  an  addition  where  there  is 
none,  is  fatal.  2  Esp.  726. — 4.  Writ  indorsed  to  levy  L.600,  together 
with  ['Isberitl's  poundage,  officer's  fees,  et  .cetera.  The  &c.  cannot  sera- 
ble  be  described  as  other  legal  charges  and  incidental  expences  attending 
the  levy.  5  Esp.  1 33. — 5.  In  an  action  on  a  bail-bond  against  one  of  the 
sureties,  the  declaration  averred,  that  by  a  writ  of  latitat  the  sheriff  was 
commanded  to  take  "  one  Francis  J.  by  the  name  of  John  J."  Held  that 
this  averment  was  not  supported  by  evidence  of  a  latitat  in  the  common 
form,  commanding  the  sheriff  to  take  John  J«,  although  the  bail-bond  was 
signed  by  the  principal ;  "  Francis  J.  arrested  by  the  name  of  John  J.  :" 
and  the  plaintiffs  offered  to  prove  that  this  person  was  their  debtor  whom 
they  meant  to  hold  to  bail.  2  Camp.  270. — 6.  In  an  indictment  for  per- 
jury alleged  to  have  been  committed  in  the  defendant's  answer  to  a  bill 
of  discovery  filed  in  the  Exchequer,  it  is  alleged  that  the  bill  was  filed 
upon  such  a  day.  The  day  is  not  material,  not  being  alleged  as  part  of 
the  record.  1  Stark.  521. — 7.  A  misdescription  of  the  term  in  which 
judgment  was  given,  is  fatal,  when  averred  with  a  prout  patet.  1  H.  B. 
49. — 8.  Supra,  1. — 9.  Judgment  against  A.  B.,  earl  of  X.  as  tuck,  is  mis- 
described  as  against  A.  B.,  commonly  called  earl  of  X.  7  T.  R.  447.  n. 
— 10.  And  semble  the  misspelling  of  a  name  in  setting  out  a  record  is  fatal, 
though  the  words  be  idem  sonantia.  2  Esp.  726.— 1 1.  In  an  action  brought 
by  Elizabeth  H.,  the  record  of  a  judgment  in  the  mayor's  couit  was  produc- 
ed, in  which  the  now  defendant  was  garnishee,  and  Eliza  H.  was  defendant. 
But  it  appearing  that  the  plaintiff's  attorney  in  the  present  suit  had  called 
her  Eliza  H.,  it  was  held  to  be  no  variance.  2  Camp.  21. — 12.  In  setting 
out  the  judgment-roll,  a  variance  in  the  name  of  the  party  associated  with 
the  judge  at  the  trial  of  the  cause  is  fatal.  1  Esp.  98. — 13.  The  omission 
in  describing  a  judgment  of  an  addition  (the  younger)  creating  no  ambiguity, 
is  immaterial.  1  Camp.  15.;  6  Esp.  116. — 14.  Judgment  against  Baron 
S.,  is,  with  proof  of  identity,  well  described  as  against  Earl  of  S.  2  Stark. 
175. — 15.  The  day  of  an  acauittal  need  not  be  proved  as  laid,  unless 
averred  with  a  prout  patet.  9  East,  157. ;  overruling  4  T.  R.  590.— 16. 
"  He,  &c.  be  in  mercy,"  is  not  misdescribed,  as  "  he  and  his  pledges  to 
prosecute .  be  in  mercy."  13  East,  547. — 17.  Semble,  judgment  to  re- 
cover three  distinct  sums  is  not,  in  a  collateral  action,  misdescribed  as  to 
recover  two.  1  Esp.  355. — 18.  Semble  judgment  upon  a  single  promise 
is  misdescribed  as  upon  promises.  2  Stark.  1. — 19.  A  judgment  in  scire 
facias  is  misdescribed  as  one  to  recover  instead  of  to  have  execution.  1 1 
East,  516.] 

5.  In  the  description  of  an  arrest  for  treason. 

[Arrest  "  on  suspicion"  is  misdescribed  as  "  on  a  charge"  of  treason. 
1  3  East,  554.] 

6.  In  the  description  of  a  summons  to  serve  on  a  jury  in  a  court  leet. 

[Is  misdescribed  as  one  to  serve  on  the  jury  of  the  court  leet  and  court 
baron.     1  H.  B,  163.  n.  (debt  for  an  amerciament.)] 

7.  In  the  description  of  an  arrest  under  process  from  the  sheriffs'  court  of 

London. 

[May  be  described  as  made  bv  virtue  of  the  plaint.     14  East.  2IG/J 
*173] 
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8.  In  the  description  of  a  meeting  of  magistrates  for  a  division* 

[Semble   may  be  described  as  for  the  division  of  X.,  a  place  within  the 
dmsion.  4  T.  R.  451.] 

[*]9.  In   the  description  of  a   commission  in   bankruptcy,  and  supersedeas 

thereof 

x.  ^J#  ^^C  infra'  ^*I#  7# — 2*  Semble,  a  commission  of  bankruptcy  cannot 
be  described  as  issuing  out  of  Chancery.  3  Camp.  58.-3.  That  commis- 
sion was  duly  superseded  is  not  proved  by  order  ior  supersedeas.  3  Camp. 
60- — 4.  Writ  superseding  a  commission  against  A.,  as  surviving  partner  of 
Edzoard  D.,  is  misdescribed  as  one,  &c.  of  Edmund  D.  7  Taunt.  399.  :  1 
Moore,  104.]  * 

10.  Other   cases* 

[1.  Proof  of  issue  separately  taken  upon  each  count  supports  an  aver- 
ment that  an  issue  was  joined.  Peake,  38.-2.  Not  guilty  to  excise  infor- 
mations for  receiving  run  goods,  merely  puts  in  issue  the  gist  of  the  suit. 
Therefore  to  describe  such  issue  as  joined  upon  facts  which  are  inducement 
only,  though  necessary  to  be  proved,  is  a  variance.  Peake,  8.-3.  Proof  of 
a  judge's  order  to  discontinue  upon,  with  proof  of  payment  of  costs,  does 
not  prove  an  averment  that  suit  is  at  an  end.  1  Esp.  80. ;  6  Mod;  261. ; 
Salk.21. ;  456. ;  Rep.  T.  Holt,  497.-4.  Charge  of  an  accusation  amount* 
ing  to  tortious  conversion,  is  misdescribed  as  an  imputation  of  felony.  3 
Esp*  165. — 5.  In  stating  an  order  of  removal,  one  of  the  magistrates  was 
described  as  an  esquire,  and  both  as  justices  for  the  county  ;  in  the  order 
itself,  the  one  was  described  as  a  clerk,  and  both  as  justices  of  a  liberty  with- 
in the  county  ;  variance  fatal.     1   Esp.  304.] 

X.  Of  variance  in  the  description  of  a  custom. 

[1.  Misdescription  of  a  general  custom  is  immaterial,  being  surplusage* 
9  East,  424. — 2.  A  plea  justifying  under  a  custom  for  the  tenants  of  a/wrr- 
ticular  copyhold  estate,  to  cut  turf,  &c,  is  not  supported  by  evidence  of  a 
custom  embracing  the  copyholders  of  the  manor  generally.     4  Esp.  71.] 

XI.  Of  variance  in  the  description  of  a  prescription. 

[1.  A  statement  exceeding  the  truth  is  a  misdescription.  4  T.  R.  167. 
— 2.  One  falling  short  of  it  is  not.  1  Taunt.  142. — 3.  Its  extent  is  meas- 
ured by  the  usage.  1  Taunt.  279. — 4.  A  condition  annexed  to  it,  if  sub- 
sequent, need  not  be  stated.     2  H.  B.  224.] 

XII.  Miscellaneous  cases. 

1.  Of  describing  a  manor  that  has  ceased  to  be  such  from  defect  of  freehold 

tenants* 

[May  be  described  as  a  manor,  in  claiming  existing  rights  appurtenapt 
thereto.     10  East,  259.] 

2.  Of  describing  an  incorporeal  right  as  appurtenant. 

[When  enjoyed  under  a  licence  (the  conveyance  being  void,  e.  gr«),  it 
cannot  be  claimed  as  by  reason  of  the  possession  ofland.     4  East,  1 07.] 

3.  Of  describing  a  right  of  way. 

[l.  If  the  terminus  ad  quern  has  become  extinct  by  unity,  the  way  can- 
not be  claimed  as  leading  ta  it  •,  if  at  all,  it  must  be  claimed  as  towards  it. 
1  East,  377. — 2.  Leading  u  from"  may  be  construed  inclusively.     [*]2 
Anst.  572.-3.  Highway  direct  from  A*  to  £.,  and  merely  communicating 
Vol.  I.      '  22  L**74l  [**™] 
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with,  bat  not  passing  through  B.,  is  misdescribed  as  from  A.  to  B.  and  thence 
to  C,     6  Esp.  1 36.] 

4.  0/ describing  a  highway  as  a  terminus* 

["  Public  highway"  is  a  generic  term,  including  every  species*  8  East,  4.  J 
5.  Of  describing  a  payment  by  or  to  an  agent  or  trustee* 

[1.  If  issue  be  joined  generally  and  without  reference  to  the  annuity  act 
(i.  e«  without  the  allegation  within  the  true  intent  of  the  act,  &c.,)  on  an 
averment  that  the  consideration  was  paid  by  A. ;  proof  that  it  was  paid  by 
his  agent,  supports  the  issue*  4  East,  85. — 2.  Where  it  is  material  to  prove 
that  a  payment  was  made  on  a  particular  day,  and  issue  is  joined  on  that 
fact ;  proof  that  the  money  was  paid  on  that  day  to  a  trustee  to~be  paid 
over  to  the  party  entitled,  on  performance  by  him  of  a  certain  condition, 
with  proof  of  such  performance,  supports  the  issue.  4  East,  85.  ;  4  Esp~ 
231.1 
6.  Of  describing  a  tender  demanding  change  and  deductions  for  property  tax. 

[Is  misdescribed  as  an  absolute  tender.     6  Taunt.  336.] 

7.  Of  describing  the  Great  Seal, 

[May  still  be  described  as  the  Great  Seal  of  Great  Britain.  1  Taunt.  71*3 

8<  Of  describing  the  officers  of  a  township  where  there  are  several  townships 

in  the  parish* 

[In  a  parish  consisting  of  several  townships,  the  officers  of  a  single  town- 
ship are  well  described  as  the  church-wardens  thereof,  if  they  have  always 
been  known  by  that  name.     4  T.  R.  669.] 

9.  Of  describing  a  corporate  assembly. 
[The  mayor,  aldermen,  and  commons,  in  common  council  assembled,  are 
misdescribed  as  the  mayor,  commonalty,  and  citizens,  though,  in  facjt,  the 
latter  include  the  former.    Cowp.  29.] 

10.  Of  describing  costs* 
[May  be  described  as  damages,     9  East,  298. ;  3  Salk.  214.] 

1 1 .  Of  the  entirety  of  a  plea — in  general* 
[Proof  of  any  part,  amounting  to  a  defence,  is  sufficient.     1  Taunt.   146/] 
1 2.  Of  the  exclusive  import  of  a  plea — of  non-joinder  of  co-contractors* 

[It  imports  that  those  named  alone  contracted.  6  Taunt.  587. ;  2  Mars. 
299.] 

13.  Other  cases* 

n.  A  devise  to  A.,  for  years,  remainder  to  B.,  in  fee,  is  misdescribed  » 
a  devise  to  B.,  and  his  heirs.  W.  Jones,  224. — 2.  An  averment  that 
freighter  offered  to  send  a  cargo  along-side,  but  that  the  master  refused  to 
receive  it  there,  and  discharged  him  from  sending  it  [*]along-side,  is  not 
proved  by  an  acknowledgment  of  the  master,  that  the  freighter,  though  wil- 
ling to  send,  was  prevented  by  an  embargo.  16  East,  201.— 3.  An  indict- 
ment for  a  libel  averred ;that  persons  engaged  in  certain  outrages  had  been 
reputed  to  act  under  the  direction  of  some  supposed  and  unknown  person 
called  A.  Proof  that  A.  was  merely  an  imaginary  person.  Taking  the 
averment  to  affirm  his  existence,  it  was  borne  out,  for  he  had  an  ideal  one. 
4  M.  &  S.  532.-4.  Averment  that  plaintiff  owed  no  rent  to  I.  P.  for  cer- 
tain premises  ;  not  proved  by  evidence  that  defendant  covenanted  to  pay  in 
discharge  of  the  plaintiff  the  rent  that  should  become  due  to  I.  P.  for  those 
premises.    4  Taunt.  614. — 5.  A  bye-law  that  a  court  is  sufficiently  con* 

[*176]  J 
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stitated  by  such  officers,  is  not  misdescribed  as  enacting  that  there  shall  be  a 
court  consisting  of  them*  1  Camp.  91  •— 6.  Use  and  occupation  by  dean 
and  chapter,  stating  contrary  to  the  fact,  it  to  have  been  by  permission  of 
said  dean,  &e.  suing  by  his  own  name.  Quaere  whether  a,,  variance.  1 
Camp.  466—7.  Averment  of  immemorial  existence  of  a  vestry  composed  of 
a  certain  number  of  select,  or,  semble,  of  a  certain  select  number  of  per- 
sons, can  only  be  established  by  proof  of  a  definite  number.    Peake,  156— 

8.  A  constable  sworn  in  to  serve  for  Westminster  generally,  is  misdescribed" 
as  of  the  particular  parish  for  which  he  was  presented.     1  Camp.  231. — 

9.  A  parish  patrol  (not  a  constable)  is  misdescribed  as  a  peace-officer.  5 
Esp.  39. — 10.  Appointment  as  deputy  coal-meter  by  the  principal  coal- 
meters,  and  approved  by  the  city,  semble  is  well  described  as  a  meter  duly 
appointed.  5  Esp.  70. — 11.  An  order  to  land  at  the  king's  warehouse,  is 
misdescribed  as  at  a  quay,  though  the  warehouse  stands  thereon.  5  Esp. 
231. — 12.  Description  of  a  seaman's  prize-money  order  under  st.  49  Geot 
3*c.  123.,  as  duly  made,  whereas  it  was  signed  by  commanding  officer  in 
JbJank,  is  variant.     2  Stark.  246.] 

(L  5.)  If  the  writ  be  absolutely  abated. 

1 .  Rule  and  illustrations. 

1.  So  if  the  writ  be  absolutely  abated  ;  [1  Salk.  298. — 2.  And  it  is  so, 
where  judgment  if  given  thereon  would  be  erroneous.  2H.6.4.;  Doct. 
PL  3. — 3*.  In  other  words,  defects  in  form  must  be  objected  to  by  plea, 
those  in  substance  need  not.  Jones,  304. ;  Cro.  Eliz.  722. ;  Cro.  Jac. 
654.} — 4.  As  if  the  plaintiff  die  after  verdict  and  before  judgment.  1  Bui. 
5. ;  K.  Cro.  Car.  509. ;  1  Sid.  143. — 5.  So  if  one  of  the  plaintiffs  die  where 
the  death  of  one  abates  the  writ. — 6.  If  a  woman  demandant  takes  a  hus- 
band. 2  Brownl.  235. — [7.  So  if  the  return  of  a  pluries  mandamus  is  laid 
to  be  after  the  beginning  of  a  term,  and  the  memorandum  of  the  bill  is  en- 
tered generally  of  that  term,  this  makes  the  writ  a  perfect  nullity.  Carth. 
172.] 

2.  Mode  of  proceeding  thereon. 
1.  Upon  affidavit  of  the  death  [fact]  judgment  shall  be  stayed  upon,  mo- 
tion.    1  Sid.  131. — 2.  Or  if  judgment  should  be  entered  it  may  be  assigned 
for  error.     R.  Cro.  Car.  509. ;  1  Sid.  143. 

(L  6.)  Addenda. 

fl.  There  cannot  be  a  demurrer  in  abatement.  6  Mod.  198. ;  Salk.  220.; 
vide  2  Ld.  Raym.  869. ;  7  Mod.  97.-2.  And  if  filed,  final  judgment  will 
[♦]be  given  in  all  cases,  Ibid. ;  but  that  of  an  indictment  for  a  capital  offence, 
or  an  appeal  of  death.  2  Hawk.  334.— And  t^e  plea  of  a  prior  grant  of  ad- 
ministration to  another,  to  a  suit  ty  °fke  suin6  a9  administrator,  is  in  bar. 
Ld.  Raym.  1207. J 

M.  WHEN  THE  WHOLE  WRIT  ABATES. 

When  by  a  plea  in  abatement  the  whole  action  is  defeated,  the  whole 
writ  shall  abate  ;  as  if  the  writ  be' abated  for  default  of  foryn  of  the  register. 
Per  Herle,  6  Edw.  3.  278. ;  8  Co.  159.  b.  *  Th.  D.  1.  16.  c.  10.  s.  2.— 
Or  the  plaintiff  or  defendant  dies  -,  {  So,  in  personal  actions.  I  hayer  v.. 
Bond,  3  Mass.  Rep.  296.  Barnard  v.  Harrington,  Ibid.  228.  bo,  in  re- 
plevin, $he  writ  will  abate  on  the  death  of  the  defendant.     Mellen  r. >  Bald* 


m  ABATEMENT. 

wtai  4  Mass.  Rep.  480.     So,  in  a  writ  of  partition.     M'Kee  v.  Straub.  2 
Bum.  1*     Vide  Bowan  v.   Woodward,  2  Marsh.  140.  \    Or  be  misnamed. 
-•-So  if  one  of  the  defendants  dies,  be  misnamed,  &c.  32  H.  6.  2*.  a. — So 
when  it  appears  by  tfie  confession  or  showing  of  the  plaintiff  or  demandant 
himself,  that  he  has  no  cause  of  action  for  part,  the  whole  writ  shall  abate-; 
[2  Mod,  Intr.  18. ;  4  Edw.  4.  32.  ;  ]  as  in  a  formcdon  where  it  appears  by 
the  confession  of  the  demandant  that  he  has  no  right  to  a  third  part  during 
the  life  of  F.     Hob,  279. — So  in  case  upon  several  promises,  where  it  ap- 
pears that  one  of  the  promises  was  before  any  cause  of  action.     Semb.  Lut. 
1592, — So  in  a  formedon  for  a  moiety  of  a  manor,  if  it  appears  by  the  repli- 
cation, that  the  plaintiff  has  a  right  only  to  a  moiety  of  a  moiety,  his  writ 
abates.     Sav.  86. — So  when  the  plaintiff  may  have  other  writs  severally  for 
two  things  in  another  manner,  the  writ  shall  abate  for  the  whole  ;  as  in  an 
account  against  the  defendant  as  receiver,  and  the  plaintiff  declares  against 
him  as  receiver,  and  for  another  matter  as  bailiff ;  the  writ  shall  abate  for 
(he  whole ;  for  he  might  have   several  writs  for  the  same  matters,  the  one 
as  receiver  the  other  as  bailiff.  R.  4  Leo.  39.  •,  D.  1  Saund.  285. ;  [1 1  Rep. 
45.  b.  ;  1  H.   5.  4. ;  9   H.  7.  4. ;  1   Rol.  Rep.  11.  77. ;  Gilb..C.  P.  259, 
560. ;  5  T.  R.  557.;  vide  2  Wils.  319.  ;  it.  R.  274. ;  1   N.  R.  43.]— 
But  it  shall  be  aided  after  issue  and  verdict.     R.  4  Leo.  39. — So  if  a  writ 
of  entry  in  nature  of  an  assize  be  for  two  acres,  and  it  appears  by  the  show- 
ing of  the  demandant,  that  he  ought  to  have  entry  in  the  per  or  other  action 
for  the  one  acre  ;  the  writ  shsjl  abate  for  the  whole.     1 1  Co.  46.  a.  ;  [Hob. 
1 78. — So  wh  ere  plaintiff,  an  administrator,  misjoined  causes  due  to  tbe  es- 
tate with  others  due  to  himself,  the  whole  bill  was  abated.     Carth.  235.  ;  1 
Show.  366. ;  1  Salk.  10.  $  1  Wils.  171.  ;  2  Str.  1271.— And  where  the  writ  is 
general,  as  if  plaintiff  in  debt  demands  100/.  in  the  writ,  and  the  declaration 
states  in  the  first  count,  tjiat  50/.  parcel  of  the  sum  was  due  upon  simple 
contract,  and  in  the  second,  that  the   residue  was  due  upon  bond,  and  on 
oyer  it  appears  that  the  bond  was  not  then  payable,  the  whole    writ  abates 
*s  for  a  Variance  between  itself  and  the  declaration  ;  for  by  plaintiff 's  own 
showing,  he  has  demanded  more  than  his  own  declaration  or  specification  of 
his  demand  warrants.     Keilw.  31.  b. ;  9  H.  7.  4.  a. ;  3  Mod.  41.  ;  and  see 
2  Saund.  210.  n.,  for  the  reason  why  this  latter  case  does  not  conflict  with 

Ho^.  178.;  2  Blk.  1221.;  Dough   1.  ;  and  1  H.  B.  249 The  disability 

of  one  of  several  plaintiffs  abates  the  writ  in  toto.  8  Co.  159. ;  Carth.  96. 
r— So  if  there  be  two  executors,  and  one  is  named  of  D.  and  says  he  is  of  C, 
the  writ  shall  abate  against  both,  because  both  jointly  form  one  representa- 
tive, and  both,  therefore,,  must  be  legally  summoned.  Co.  Lit.  285.  a.  j 
Dock  PI.  7. ;  21  H.  6.  4.]  {  But  if  one  of  several  administrators,  being  a 
feme  sole,  marries  pending  a  suit  brought  by  them,  the  writ  will  not  abate. 
Newell  v,  Marcy,  17  Mass.  Rep.  341.  } 

[*]  N*  WHEN  ONLY  A  PART* 

But  if  a  writ  be  for  two  things,  and  he  can  have  no  action  at  all  for  one 
of  them,  [though  by  his  own  showing,  C.  T.  H.  271.]  the  writ  shall  abate 
o*ly  for  that  parcel.  1  Saund.  285.;  11  Co.  5.  b.— As  if  part  be  within 
toejunsdiction  and  part  not;  as  if  part^be  frank  fee,  partantient  demensc. 
I*u.  in,  Lj.  1.  16.  c.  10.  s.  4 — If  trespass  be  for  breaking  a  close,  and  tak- 
ing away  lambs,  which  lambs  are  tithes,  ihe  writ  abates  only  for  them.  H. 
s.  36 — If  executors  sue  trespass  for  breaking  the  testator's  close,  and  carry- 
ing away  money  in  vita  testatoris,  though  it  does  not  lie  for  the  claasum 

nW  45#  h — 1{  detinue  o{  charters  be  by  husband  alone,  ^here 
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roe  of  the  charters  concerns  the  inheritance  of  his  wife  ;  and  the  other  his 
own  inheritance  ;  for  no  action  lies  by  the  husband  alone  for  the  charter  of 
the  inheritance  of  his  wife.  Ibid. — If  there  be  a  formedon  of  land  and  an  ad- 
towsoo,  though  it  appear  he  cannot  have  the  action  for  the  advowson,  the 
writ  stands  good  for  the  land.  Ibid. — [So  if  an  action  is  well  begun,  and 
part  of  the  action  determines  by  act  in  law,  and  yet  the  like  action  is  given 
for  the  residue,  the  plaintiff  may  proceed  for  the  residue ;  but  where  the 
like  action  does  not  remain,  the  whole  suit  abates.  Co.  Lit.  285*  a.] — So 
if  a  writ  abates  by  plea  of  matter  of  fact  by  one,  it  does  not  abate  as  to  oth- 
ers* 8  Co.  1 59.  b. — As  misnomer  of  one  defendant  abates  the  writ  only  as 
to  him.  27  H.  8.  26.  b. — So  the  death  of  one  defendant  pending  the  writ. 
Ibid* — [See  an  instance  in  which  a  writ  was  abated  in  part,  for  the  uncer- 
tainty of  the  charge,  on  motion  in  arrest  of  judgment.  - 1 1  Mod.  186.] 

(O)  WHEN  A  WRIT  ABATEABLE,  SHALL  BE  MADE  GOOD  BY 
THE  ACT  OF  THE  TENANT  OR  DEFENDANT. 

(O  1.)  By  tbe  defendant  becoming  tenant  in  possession* 

If  a  writ  be  abateable  for  want  of  a  good  and  proper  tenant ;  if  die  tenant 
purchases  pending  the  writ,  that  makes  it  good.  Th.  D.  1.  16.  c.  3.  s*  1,  2. 
— So  if  a  writ  be  brought  against  him  in  reversion,  in  the  life  of  the  tenant 
for  life  ;  who  surrenders  to  him  in  reversion  ;  hereby  the  writ  is  good,  1  H. 
6. 1,  though  he  dies  after  the  surrender.  Th.  D.  1.  16.  c.  3.  s.  9. — So  if  the 
tenant,  who  had  nothing  in  the  land  at  the  day  of  the  writ  purchased,  recov- 
ers against  a  stranger  and  has  execution  pending  the  writ.*  Id.  s.  3. — Oth- 
erwise if  the  tenant  comes  to  the  freehold  pending  the  writ,  bv  the  act  of 
God,  as  by  descent,  &c.  Id.  s.  3.  7. — Or  if  he  purchases  pending  the  writ, 
jointly  with  another.  Id.  s.  5. — Or  tenant  for  life  dies,  by  which  the  defend- 
ant in  reversion  becomes  tenant.  Id.  s.  6. 

(O  2.)  By  appearance. 

So  if  a  writ  be  defective  for  want  of  form  only,  it  may  be  aided  by  the 
voluntary  appearance  of  the  defendant.  Per  Holt  C.  J. — As  misnomer; 
bad  or  no  addition,  &c. ;  Per  Keeling,  1  Sid.  247. — Want  of  a  teste,  or  fif- 
teen days  between  the  teste  and  return.  R.  1  Sal.  63, — Otherwise  if  the 
appearance  of  the  defendant  be  by  coercion.  Per  [*]  Holt. — So  the  appear- 
ance of  the  defendant  does  not  aid,  where  he  takes  notice  of  the  defect  by 
challenge,  or  demurrer,  though  he  pleads  over.     1  Salic.  59. 

(O  3.)  By  putting  in  bail. 

So  if  a  man  sued  by  a  false  name  of  dignity,  puts  in  bail  by  that  name,  he 
shall  afterwards  be  estopped  to  plead  this  in  abatement.  Adn>.  1  Vent. 
lo4.    [Vide  supra.] 

(O  4.)  By  plea. 

If  a  tenant  in  common  sues  for  a  moiety  of  tithes,  and  the  defendant 
pleads  nil  debet,  he  is  estopped  afterwards  to  say,  that  he  has  the  tithes  in 
common  with  another  not  named.     Per  Twvsden,  1  Sid.  49. 

[*!79] 
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(P)  WRIT  BY  JOURNEY'S  ACCOUNTS. 

(P  1.)  When  the  writ  is  allowable*. 

If  a  writ  abates  without  the  default  of  the  demandant  or  plaintiff  he  may 
have  a  new  writ  by  journey's  accounts,  viz,  per  dietas  computat'  recenter 
tulit  aliud  breve*  6  Co,  10.  b. — As  if  it  abates  for  variance,  false  Latin,  or 
other  default  of  form.  6  Co.  10.  a. ;  2  H.  4.  21.  a.— Or  for  the  default  of 
the  clerks,  sheriffs,  &c.  6  Co.  10.  a. — As  for  non-summons  ;  for  that  is  the 
fault  of  the  sheriff.  Ibid. — So  if  a  writ  abates  for  non-tenure<nor  joint-ten- 
ancy only  of  parcel ;  for  the  demandant  has  a  good  tenant,  and  cannot 
know  in  whom  the  estate  of  every  parcel  is.  6  Co.  10.  a. — Or  for  non- 
tenure of  the  whole  by  one  defendant  in  partition.  R.  2  Cro.  218. — So  if 
a  writ  abates  by  death.  2  Brownl.  158. — By  the  death  of  the  king.  Dal. 
3. — By  the  death  of  one  of  the  plaintiffs  or  demandants.  6  Co.  10.  b. — Or 
by  the  death  of  one  of  the  tenants  or  demandants.  Ibid. — Or  by  the  death 
of  the  tenant  or  defendant,  when  there  is  only  one  defendant.  D.  Cont. 
Lut.  260. ;  Semb.  accord.  ;  10  Edw.  3.  16.  a* ;  8  H.  5.  6.  a.  F.  N.  B.  32. 
c. ;  1  Leo.  22. — Or  by  the  determination  of  the  power  of  the  plaintiff ;  as 
if  there  be  an  executor,  till  the  son  comes  of  age,  the  son  may  have  the  writ 
by  journey's  accounts.  R.  1  Sal.  393. — So  if  the  demandant  has  judgment 
by  default  in  a  formedon,  which  is  reversed  in  disceit  for  a  fault  of  the  sum- 
mons, the  demandant  may  have  a  writ  by  journey's  accounts.  R.  6  Co. 
10.  b. — Soifaquare  impedit  abates  by  die  death  of  the  incumbent,  and 
the  disturber  presents  another,  the  plaintiff  shall  have  assize  of  darrein 
presentment  by  journey's  accounts  for  the  first  disturbance.  F.  N.  B^ 
32.  c.  1.;  Brownl,  160. 

(P  2.)  When  the  writ  is  dot  allowable. 

But  a  writ  by  journey's  accounts  shall  never  be  wherg  the  first  abates  by 
the  default  of  the  plaintiff  or  demandant.  6  Co.  10.  a. — As  for  non-tenure 
or  joint-tenancy  of  the  whole.  Ibid. — Because  the  plaintiff  or  tenant  was 
a  knight.  6  Co.  10.  b. ;  Th.  D.  1.  16.  c.  8.  s.  38. ;  R.  32  H.  6.  24.  a.— Or 
if  the  plaintiff  be  non-suited.  Th.  D.  1.  16.  c.  8.  s.  36. — Nor  where  the 
first  writ  abates  by  the  death  of  a  sole  plaintiff  or  demandant.  6  Co.  10. 
b. — Though  it  be  in  a  quare  impedit,  in  which  the  death  is  peremptory,  if 
it  be  after  the  six  months.  [*]6  Co.  10.  b. — So  if  an  administrator  durante 
minori  aetate  of  A.  be  plaintiff;  A  shall  not  have  a  writ  by  journey's  ac- 
counts. 1  Sal.  393. — Or  there  be  an  executor  upon  condition,  and  then  A. 
upon  breach  of  the  condition ;  A.  shall  not  have  it.  Ibid. — Nor  where  the 
first  writ  was  not  severed  and  returned  upon  record.  6  Co.  10.  b.— Nor 
where  the  first  writ  was  neglected  to  be  prosecuted  for  a  long  time  before 
the  abatement.  Semb.  Lut.  296. — A  judicial  writ  shall  never  be  by  jour-, 
ney's  accounts  ;  for  that  does  not  abate  for  form.     6  Co.  10.  a. 

(P  3.)  Legal  effect  of  the  writ. 

If  a  writ  be  prosecuted  by  journey's  accounts,  this  revives  the  origiaal 
only,  but  not  the  essoigns,  or  other  proceedings  upon  it.  R.  Lit,,  164..  [Yid$ 
infra,  4.] 
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(P  4.)  Costs  of  the  first  writ 

The  writ  will  be  a  continuance  of  the*  first  writ ;  for  the  plaintiff  or  de- 
mandant shall  have  the  costs  of  the  first  writ.  6  Co.  10.  b. ;  vide  Costs 
(A  1)  [supra  P  3.] 

(P  5.)  Must  be  sued  within  a  reasonable  time~what  is  such-— and 

by  whom  determined. 

The  writ  must  be  purchased  recenter  et  incontinentia  viz.  with  all  due 
diligence.  6  Co.  1 1  •  a. — What  shall  be  a  reasonable  time  for  the  purchase 
of  a  new  writ,  shall  be  in  the  discretion  of  the  justices.  6  Co.  11*  a* — Fif- 
teen days  have  been  allowed  reasonable.  Ibid. — So  half  a  year.  Semb. 
S  Edw.  3.  32.  b.— So  thirty  days.  1  Sal.  393.— And  it  is  sufficient,  if  it 
be  freshly  purchased  after  notice  of  the  death  of  the  defendant,  though  it  be 
two  years  after  his  death.     10  Edw.  3.  16.  b. ;  Dub,  Lut.  296,  297. 

(P  6.)  In  what  court  it  shall  be  sued. 

The  writ  by  journey's  accounts  must  be  in  the  same  court  where  the 
first  writ  was.     6  Co.  10.  b. 

(P  7.)  Form  of  the  writ. 

It  must  be  of  the  same  quantity  with  the  first ;  and,  if  it  can,  between  the 
same  parties.  6  Co.  10.  d.  ;  Lut.  296,  297. — And  ought  to  put  in  certain 
the  time  of  the  abatement  of  the  first  writ,  whereby  the  court  may  adjudge, 
whether  the  other  was  purchased  recenter  et  incontinentia  viz.  with  all  dil- 
igence;    6  Co.  11.  a. 

(P8.)  Pleas  thereto— Matter  of. 

If  the  statute  of  limitations  incurs  after  the  first,  before  the  second  writ, 
it  will  be  no  bar.  R.  Dal,  3. — The  writ  by  journey's  accounts  is  always 
alleged  by  way  of  counter-plea  to  the  voucher.  6  Co.  10.  b. — Or  by  way 
©f  replication  to  oust  the  plea,  which  accrues  upon  matter  after  the  date  of 
the  first  writ.  Ibid.,  [i.  e.  that  neither  can  the  tenant  vouch,  nor  plead 
such  matter  as  last  mentioned.] 

(P  9.)  Pleas  thereto,— Form  of. 

If  the  defendant  pleads  plene  administravit,  he  shall  say,  at  the  day  of  thfe 
first  writ.     6  Co.  10.  b. 

[#]ABEYANCE. 

(A)  WHEN  LAND  SHALL  ?E  IN  ABEYANCE. 

(A  1.)  Th6  fee  and  freehold. 

1.  The  term  Abeyance  defined,  p.  181. 

2.  Examples,  p.  181. 

(A  2.)  The  fee.  p.  181. 

(A3.)  The  freehold. 

1.  Rule  mid  examples,  p.  181. 
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2.  Bute  commensurate  with  necessity,  p.  181. 

3.  And  act  of  law.  p.  181. 

(A  1.)  The  fee  and  freehold. 

1.  The  term  Abeyance  defined. 

I.  When  the  fee  or  freehold  of  the  land  is  not  vested  in  any  one,  but 
stands  solely  in  consideration  of  law,  it  is  said  to  be  in  abeyance,  or  in  nubi- 
bus.     Co.  Lit.  342.  b. 

2.  Examples. 

) .  As  if  the  parson  of  a  church  die,  the  fee  of  the  glebe  or  rectory,  and 
also  the  freehold,  is  in  abeyance.  Co.  Lit.  342.  b. — 2.  So,  when  a  bishop, 
abbot,  dean,  archdeacon,  or  prebendary  dies.  Co.  Lit.  342.  b.  Hob.  383. 
— 3.  Or,  any  other  sole  corporation,  presentative,  elective,  or  donative. 
Co.  Lit.  342.  b.  Vide  Hob.  338. — 4.  So,  if  by  act  of  parliament  the 
Queen  renounces  an  estate,  and  by  the  same  act  it  is  not  vested  in  any 
other  person,  it  remains  in  abeyance,  per  Dyer ;  but  per  West,  the  Fee 
remains  in  the  Queen.     R.  Dal.  42. 

(A  2.)  The  fee. 

1.  So,  when  a  parson  or  vicar  is  admitted,  instituted,  and  inducted  to  a 
church,  the  fee-simple  is  not  in  him,  but  in  abeyance.  Co.  Lit.  341.  a. 
342.-2.  So,  if  a  lease  be  to  A.  for  life,  remainder  to  the  right  heirs  of  B*, 
the  fee  is  in  abeyance  till  the  death  of  B.     Co.  Lit.  342.  b. 

(A  3.)  The  freehold. 

1  •  Rule  and  examples. 

1.  So,  if  tenant  pur  outer  vie  dies,  the  freehold  is  in  abeyance  Hill  an 
occupant  enters.  Co.  Lit.  342.  b. — 2.  But  a  freehold  shall  not  be  in  abey- 
ance, except  in  the  case  of  a  parson,  &c.  who  dies.  D.  2  Rol.  502*  Hob. 
338.  Dav.  34.  a. — 3.  Or  in  the  case  of  a  remainder  after  an  estate  of  free- 
hold.    Hob.  338. 

2.  Rule  commensurate  with  necessity. 

1.  So,  the  law  does  not  admit  estates  to  be  in  abeyance,  except  in  cases 
of  necessity.  Hob.  338.  2  Rol.  506. — 2.  And  therefore,  the  Stat.  27 
H.  8.  10.  does  not  execute  uses  in  abeyance.     2  Rol.  335. 

3.  And  act  of  law. 

And  a  freehold  cannot  be  in  Abeyance  by  the  act  of  the  party  ;  for  if  a 
man  makes  a  lease  for  years,  remainder  to  the  right  heirs  of  A.  who  is  alive, 
the  remainder  is  void.     Hob.  153. 

[*]ABILiTY. 

Ability,  To  Purchase*  Vide  in  Capacity,  (A  1,  2. — B  1,  &c.) 

To  Grant.     Vide  in  Capacity,  (C.— *D  1,&c.) — Grant. 

To  Sue  and  be  Sued.     Vide  Action,  (B  1,  &c. — C  1,  &c.) 

To  Devise  and  take  by  Devise.  Vide  Devise,  (G.— H  1.  &c. — 

I.— K). 
■  To  Marry.     Vide  Baron  and  Feme,  (B  2,  &c.) 

t*182j 
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ABJURATION. 

(A)  ABJURATION,  WHAT.  p.  182. 

(B)  THE  ORIGINAL  OF  IT.  p.  182, 

(C)  IN  WHAT  OFFENCES  IT  SHALL  BE.  p.  182. 

(C  1.)  By  whom  it  shall  be  taken,  p.  182. 
(C  2.)  And  whether  disputable,  p.  182. 
(C  3.)  In  what  offences  it  shall  be.  p.  183. 
(C  4.)  How  it  shall  be  taken,  p.  183. 
(C  5.)  A  reference,  p.  183. 

(D)  SANCTUARY,  WHEN  ALLOWED. 

(D  1.)  The  term  defined,  p.  183, 
(D  2.)  Its  original,  p.  183. 
(D  3.)  How  claimed,  p.  183. 

(A)  ABJURATION,  WHAT. 

Abjuration  is  an  oath,  which  a  man  or  woman  take,  when  they  have  com* 
mitted  felony,  and  fly  to  the  church  or  church-yard  for  safeguard  of  their 
live*,  choosing  exile  rather  than  to  be  tried  for  the  felony.     Stamf.  P.  C« 

116.  b. 

(B)  THE  ORIGINAL  OP  IT. 
Abjuration  was  the  law  of  St.  Edward.     St.  P.  C.  1 16* 

(C)  IN  WHAT  OFFENCES  IT  SHALL  BE. 

(C  1.)  By  whom  it  shall  be  taken* 

The  coroner  shall  take  the  abjuration  of  him  who  acknowledges  a  felony 
in  the  same  or  another  county.  By  the  St.  22  Henry  8.  14.  and  39  H.  8* 
12.  H.P.C.  172. 

(C  2.)  And  whether  disputable. 
And  such  abjuration  is  not  traversable.    H.  P.  C.  171 « 

[*](C  3.)  In  what  offences  it  shall  be* 

1.  A  man  cannot  abjure  in  high  treason  ;  for  the  coroner  cannot  take  his 
confession.     St.  P.  C.  1 16.  b. — 2.  Nor  in  petit  treason.     St.  P.  C.  116.  b. 

117.  a. — 3.  Though  the  coroner  has  a  commission  from  the  king  to  do  it. 
St  P.  C.  116.  b.  —4.  Nor  can  he  abjure  for  felony,  if  the  coroner  has  infor- 
mation, that  he  is  charged  with  high  or  petit  treason.  St.  P.  C.  116.  b. — 5. 

Vol.  I.  23  [*183] 
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Nor  can  he  abjure  when  he  is  condemned  for  the  robbery  of  a  church.  St.  P. 
C.  117.  a. — 6.  Or  if  he  escapes  in  his  passage  to  execution  after  a  judgment 
for  felony.  St.  P.  C.  11 7.  a. — 7.  Nor  when  he  returns,  after  banishment 
upon  abjuration.    St.  P.  C.  11 7.  a. 

(C  4.)  How  it  shall  be  taken. 

1 .  And  he  ought  to  pray  the  coroner  before  the  jury  are  charged ;  for  af* 
terwards,  when  the  jury  come  back  ready  to  give  their  verdict,  it  is  too  late. 
R.  2  H.  7.  3.  a. — 2.  And,  in  these  cases,  if  the  coroner  takes  the  abjuration, 
he  shall  be  amerced.  St.  P.  C.  117.  a. — 3.  And  the  person  who  abjures  may 
be  hanged  5  for  the  abjuration  is  void.     St.  P.  C.  117.  a. 

(C  5.)  A  reference. 
Vide  Justices  (S  11.) 

(D)  SANCTUARY,  WHEN  ALLOWED, 

(D  1.)  The  term  defined. 

Sanctuary  was  a  privilege  granted  by  the  king  for  the  safeguard  of  the 
life  oi  an  offender.     St.  P.  C.  108.  a. 

(D2.)  Its  original* 

And  commenced  and  had  its  force  by  the  grant  of  the  king  only,  and  aot 
of  the  pope,  who  had  no  interest  in  it,  but  to  consecrate  the  place.  St.  P. 
C.  110  b.     R.  1H.  7.  25.  b.  r 

(D  3.)  How  claimed. 

1.  And  therefore  connot  be  claimed  by  prescription  only  without  allow- 
ance in  eyre  within  time  of  memory.     Kel.  190 2.  Nor  by  the  grant  of 

the  pope,  without  the  grant  of  the  king.  Kel.  190.  1  H.  7.  26.  a.— 3.  Nor 
by  the  grant  of  the  king  and  pope  before  time  of  memory,  without  usage 
Within  time  of  memory,  and  allowance  in  tyre.     R.  l  H.  7.  26  a. 

ABRIDGMENT. 

(A)  ABRIDGMENT  OF  A  PLAINT  OR  DEMAND, 
(A  1.)  When  it  may  be. 

1.  General  Rule.  p.  184. 

2.  Examples*  p.  1 84. 

3.  Common  law  rule  extended  by  statute,  p.  184. 

t*](A  2.)  When  not. 

1.  General  rules,  and  examples,  p.  184. 

2.  Time  of  abridgments  p.  1 85. 

(A  1.)  When  it  may  be. 

1.  General  rule. 
In  all  cases  where  the  writ  is  general,  if  the  tenant  plead  non-tenure, 
joint-tenancy,  &c.  in  abatement  of  part  of  the  demand,  the  demandant  may 
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abridge  his  demand  to  the  residue ;  for  the  writ  remains  good  for  the  resi- 
due.   Bro.  Abridgment,  12. 

9.  Examples. 

1.  As  in  assise  de  libero  tenemento,  if  in  his  plaint  he  makes  title  to  20 
acres,  and  the  tenant  pleads  non-tenure  to  five  acres,  he  may  abridge  his  plaint 
to  15  acres.  3  Lev.  68. — 2.  So,  in  dower;  for  the  writ  is  general  de  libero 
tenement*)  W.  her  husband.  3  Lev.  68. — 3.  So,  in  ward  of  body  and 
land.  Th.  D.  1.  8.  c.  28.  b.  10. — 4.  So,  in  per  qua  servitia.  Th.  D.  1.  8. 
c.  28.  s.  20. — 5.  So,  in  an  attaint,  the  plaintiff  may  abridge  the  false  oath. 
Per  Fort*jscue,  34  H.  6.  33.  Th.  D.  1.  8.  c.  28.  s.  20.— 6.  So,  in  waste, 
for  taking  down  a  copper,  and  other  wastes  committed  in  houses,  he  may 
abridge  for  the  taking  down  of  the  copper.  Dy.  272.  b. — 7.  So,  if  the 
plaint  or  demand  be  of  land  and  rent,  he  may  abridge  for  all  the  rent.  Th. 
D.  1.  8.  c.  28.  s.  5. — 8.  If  it  be  of  divers  manors,  he  may  abridge  for  all  one 
manor.  21  Ed.  4.  28.  [24.]  Th.  D.  1.  8.  c.  28.  s.  18.— 9.  If  it  be  of  a  third 
part  of  a  manor,  and  a  carue  of  land,  he  may  abridge  it  for  the  third  part  of 
the  manor.  40  Ass.  pi.  4.  Th.  D.  1.  8.  c.  28.  s.  12. — 10.  Or,  of  a  moiety 
of  a  manor.  Th.  D.  1.  8.  c.  28.  s.  21. — 11.  So,  if  it  be  of  a  messuage,  and 
four  acres  of  land,  he  may  abridge  it  for  all  the  messuage.  R.  Dy.  61.  b.— 
12.  If  it  be  of  a  moiety  of  ten  acres,  he  may  abridge  to  a  moiety  of  five  acres, 
R.Kel.  116.b. 

3.  Common  law  rule  extended  by  statute.  ■ 

And  now,  by  the  stat.  21  H.  8.  3,  to  prevent  delays  occasioned  by  pleas 
in  bar  to  moieties  or  parts  of  lands,  in  which  case  the  demandant  could  not 
abridge  bjs  plaint,  it  is  enacted,  that  in  assise  the  plaintiff  may  abridge  his 
plaint  of  any  parts,  to  which  any  bar  is  pleaded,  as  he  might,  in  case  the  bar 
bad  been  pleaded  to  any  certainty  of  acres  in  the  plaint. 

(A  2.)  When  not. 

1.  General  rules  and  examples* 

1.  But  a  man  cannot  abridge  his  plaint  or  demand,  when  it  is  of  an  entire 
thing  named  in  the  writ ;  as,  of  a  manor.  Th.  D.  f.  $•  c.  28.  s.  15.  1ft. 
Kel.  116.  b. — 2.  Nor,  of  the  moiety,  or  third  part  of  a  manor,  'till  stat.  21. 
H.  8.  3.  Semb.  Th.  D.  1.  8.  c.  28.  s.  1 8. — 3.  So,  if  the  plaint  be  of  forty 
shillings  rent,  he  cannot  abridge  to  twenty  shillings  ;  for  the  rent  is  entire. 
Dy.  65.  b. — 4.  So,  a  man  cannot  abridge  his  plaint  or  demand,  as  to  the 
whole,  in  one  vill  named  in  the  writ.  Th.  D.  1.  8.  c.  28.  s.  3.  7.  21  Ed. 
4.  24.  a.  3.  Lev.  68. — 5.  As,  in  assise  for  lands  in  two  vills,  he  cannot 
abridge  his  demand  for  the  whole  [*]  in  one  of  them.  21  Ed.  4.  24.  a. 
For  the  jurors  come  the  first  day  out  of  both  the  vills.  Fitz.  Plaint  7.  19. 
—6.  So,  a  man  cannot  abridge  his  demand,  if  he  thereby  falsifies  his  writ ; 
as,  if  waste  be  in  domibus  et  boscis,  he  cannot  abridge  the  assignment  of  all 
the  waste  in  the  houses.  Dy.  272.  b. — 7.  Yet  in  dower,  the  demandant 
may  abridge  her  demand  of  all  the  land  in  one  of  the  vills.  R.  21  Ed.  4. 
24.  a.  For,  in  dower,  the  jury  do  not  come  the  first  day.  Fitz.  Plaint  7. 
—8.  So,  a  man  cannot  change  his  demand  :  as,  in  dower,  if  the  demand  be 
of  the  third  part  of  a  manor,  after  a  view  the  demandant  cannot  make  her 
demand  of  two  carues  of  land.  Th.  D.  1.  8.  c.  28.  s.  2.-9.  So,  a  man 
cannot  abridge  his  demand  in  a/ormerfon,  or  other  writ,  where  the  parcels 
are  particularly  demanded  in  the  writ*     3  ke  v.  $8* 
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2.  Time  of  abridgment* 

1.  A  man  may  abridge  his  plaint  or  demand,  after  imparlance*  32  Ass. 
pi.  5. — 2.  And,  after  a  view.— 3.  And,  after  the  inquest  charged,  and  be- 
fore verdict  33  H.  6.  18. — 4.  So  at  any  time  before  verdict. — 5.  Or,  at 
any  time  before  judgment.  Kel.  116.  Semb.  Dy.  88.  a. — 6.  But,  after 
judgment  he  cannot  abridge  his  plaint,  though  error  be  brought.  2  Brownl, 
837 , 

ABSENTS. 

Vide  in  Parliament,  (D  20.) 

ABSOLUTION. 

Vide  Excommencement,  (C.) 

ACCEDAS  AD  CURIAM. 

Vide  in  Pleader,  (3  K  9.) 

ACCEPTANCE. 

Acceptance,  of  Administration.    Vide  Abatement,  (H  45.)  • 
— —  of  a  Bill  of  Exchange.    Vide  Merchant,  (F  6.  &c.) 

-  of  a  Dignity.    Vide  Abatement,  (H  44.)— Esglise,  (N  6.) 
■  of  an  Estate.    Vide  Estoppel,  (A  3.) 

■    ■        of  an  Office.    Vide  Officer,  (K  5.) 

■  of  Rent-     Vide  Condition,  (P). 

ACCEPTOR. 

AccRPTon  of  a  Bill  of  Exchange.    Vide  Merchant,  (F  13.  14.) 

ACCESSORY. 

Vide  in  Justices,  (T  1,  &c.) 

[•]ACCIDENT. 

Vide  Chancery,  (Z.— 4  D  10.— 4  H  4.-4  O  3.)—  Pleader,  (3  M.  31 .) 

ACCOMPT.  (1) 

(A  I,)  WHEN  IT  LIES. 

1.  Action  of  aecompt.  p.  187. 

3.  Assumpsit,  or  debt  won  an  account  stated,  p.  18*. 

3.  Assignment  and  authority  of  auditors,  p.  188. 

(1)  This  action  is  now  disused ;  bavins;  been  superseded  by  bill  in  equity.    See  the  re- 
or  of  an  action  in  account,  3  Wils.  73. 

r*i«L 


The  proceeding  in  accompt.  181 

4.  Description  of the  party  accountant,  p.  188. 

5.  The  King s  prerogative,  p.  188. 

(A  2.)  Against  a  guardian. 

1.  A  lawful  guardian,  p.  188. 

2.  A  quasi  guardian,  p.  188. 

3.  Mode  of  charging  him.  p.  188. 

(A  3.)  Against  a  bailiff. 

1.  An  appointed  bailiff,  p.  189. 

2.  A  quasi  bailiff  p.  189. 

3.  Joinder  of  charge  as  bailiff  and  receiver,  p.  189* 

(A  4.)  Against  a  receiver. 

1.  An  appointed  receiver,  p.  189. 

2.  wff  guari  receiver,  p.  189. 

3.  «£n  obligor,  p.  1 90. 

4.  A  covenantor,  p.  190. 

5.  A  devisee  for  payment  of  debts,  p.  190. 

6.  Declaration  as  receiver  generally,  p.  190. 

7.  Decimation  as  receiver  specially,  p.  190. 

^  7.  a.    Mode  of  charging  a  receiver,  p.  190.  J> 

8.  Joinder  of  different  causes,  p.  190. 

9.  Zau>  wager,  p.  191. 

(B)  FOR  WHOM  IT  LIES. 

1.  wft  common  law.  p.  191. 

2.  By  statute,  p.  191. 

(C)  AGAINST  WHOM  IT  LIES. 

(D)  WHEN  IT  DOES  NOT  LIE. 

1.  With  reference  to  the  individual,  p.  192. 

2.  With  reference  to  the  subject,  p.  192. 

3.  The  Kings  prerogative,  p.  192. 

[*](E)  THE  PROCEEDING  IN  ACCOMPT. 
(E  1.)  Process. 

1.  Class  of.  p.  193. 

2.  Whence  issuable,  p.  1 93. 

(E  2.)  Declaration. 

1.  Description  of  the  party  accountant,  p.   193. 

2.  Description  of  the  cause  of  action,  p.  193. 

3.  Joinder  of  parties,  p.   194. 

4.  Joinder  of  causes,  p.  194. 

5.  In  the  case  of  a  guardian,  p.  194. 

6.  In  the  case  of  tenants  in  common,  p.  194. 
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(E  3.)  What  pleas  are  good  in  acconpt — By  a  guardian. 

p.  194. 

(E  4.)  Bj  a  bailiff,  p.  194. 
(E  5.)  By  a  receiver. 

•  - 

1.  Plea.  p.  194. 

2.  Law  wager,  p.  1 95. 

(E  6.)  What  pleas  are  not  good.  p.  195. 

(E  7.)  Auditors  assigned,  p.  195. 

(E  8.)  What  they  ought  to  do.  p.  196. 

(E  9.)  The  account,  how  made.  p.  196. 

(E  10.)  Accountant,  how  charged,  p.  196. 

(E  11.)  Plea  before  auditors,  p.  197. 

(E  12,)  What  allowances  an  accountant  shall  have.  p.  198. 

(E  13.)  What  not.  p.  198. 

\  (E  13.  a.)  Report  of  Auditors,  p.  198.  \ 

(E  14.)  Remedy  against  auditors,  p.  198. 

(E  15.)  Judgment,  p.  199. 

(E  16.)  Execution,  p.  199. 

(A  1.)  WHEN  IT  LIES. 

1.  Action  of  accompt. 

An  action  of  accompt  lies  only  against  a  man  as  guardian,  bailiff,  or  receiv- 
er. Co.  Lit.  172.  a.  2  Ihst.  379.  1  RoL  117.  1.  43.  Dan.  220.  {  When 
auditors  are  appointed  to  audit  accounts  in  actions  of  debt,  book-debt,  &c. 
the  same  proceedings  shall  be  had  as  in  the  proper  action  of  account.  Mantz 
v.  Collins,  4  Har.  &.  M'Hen.  65.  Stat.  Conn.  tit.  9.  Sec.  3.  } 

2.  Assumpsit,  or  debt  upon  an  account  stated* 

1 .  If  a  man  be  accountable  to  another,  he  before  any  suit  may  take  the 
account  by  himself,  and  afterwards  maintain  debt  against  him  for  the  arrear- 
ages of  the  account. — 2.  Or,  may  have  an  action  upon  the  case,  and  declare 
upon  an  insimul  computasset,-~$.  So,  he  may  assign  an  auditor  for  taking 
his  account,  and  afterwards  have  debt  for  the  arrearages  upon  the  account 
before  such  auditor.  1  Leo.  219.      \  Vide  Tousey  v.  Preston,  1  Conn. 

Rep.  175.  } 

[*]3.  Assignment  and  authority  of  auditors. 

1.  Such  an  auditor  pro  hoc  vice  may  be  assigned  by  parol.     Per  two  J.  1 
Leo.  219. — 2  But,  an  auditor  assigned  generally,  for  all  his  bailifis  or  receiv- 
es] 
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ere,  must  be  by  deed.  R.  .1  Leo.  219.— 3.  The  auditor  assigned  may 
take  the  account,  make  allowances,  and  assess  the  arrearages.  1  Leo.  219* 
—4,  And  every  thing,  that  he  does  lawfully,  binds  his  master.  1  Leo.  219. 
— 5.  But,  an  auditor  pro  hac  vice  cannot  do  so  in  any  other  case.  1  Leo.  219. 
— 6.  So,  an  auditor  cannot  bind  his  master  by  unlawful  allowances.  1  Leo. 
219. — 7.  And  his  determination  upon  the  whole  account  is  as  a  judgment, 
and  ought  to  be  certain.     R.  1  Leo.  219. 

4.  Description  of  the  party  accomptant. 

1.  And  therefore,  if  an  account  be  against  any  one  as  servant  or  appren* 
tke,  it  is  not  good.  2  Inst.  379. — 2.  Or,  as  a  comptroller,  surveyor,  mes- 
senger, &c.  2  Inst.  379.  F.  N.  B.  119.  C.     Co.  Lit.  172.  a. 

5.   The  king1* 8  prerogative* 

1.  Yet  the  king  may  allege  generally,  that  the  defendant  ad  compof*  Do- 
mino Regi  tenet\  2  Rol.  161.0.  1 1  Co.  90.  a.  E.  of  Devon,  Godb.  291. 
— 2.  So  account  lies  for  the  king,  for  taking  any  goods  of  the  king.  1 1  Co. 
90.  a.  2  Rol.  161.  1.  10.  Vid.  Dett,  (G  1.)— 3.  Though  they  are  taken 
by  one  by  colour  of  his  office.  R.  1 1  Co.  90.  b.  Cro.  £1.  545. — 4.  Though 
they  come  to  the  king  by  devise,  and  never  were  in  his  possession ;  for  the 
law  creates  a  privity.  2  Rol.  161. 1.  17.  11  Co.  90.  a. — 5.  Though  they 
are  taken  wrongfully  ;  for  the  law  will  not  put  the  king  to  his  action  of  tres- 
pass. 2  Rol.  161. 1.  12. — 6.  As,  if  A.  enters  upon  the  king's  land  wrong- 
felly,  and  takes  the  profits.  2  Rol.  161.  1.  12. — 7.  But,  if  money  is 
paid  to  A.  which  he  does  not  know  to  be  the  king's  money,  A.  shall  not  be 
accountable  for  it.     Cro.  £1.  545. 

(  A  2. )  Against  a  guardian. 

1  •  A  lawful  guardian. 

1.  Accomptlies  for  the  heir  at  the  age  of  fourteen  years  against  his  guar- 
dian in  socage.  Co.  Lit.  89.  a. — 2.  And,  if  the  heir  die  before  fourteen,  his 
executor  shall  have  accompt  against  the  guardian  presently.     2  Inst.  404. 

2.  A  quasi  guardian. 

1.  So,  it  lies  against  the  parent  of  an  infant,  who  receives  the  prof- 
its of  his  land.  F.  N.  B.  117.  B. — 2.  So,  against  him  who  enters  as  guardian 
in  chivalry,  where  the  tenure  was  only  in  socage,  2  Rol.  1 1 7. 1.  50. — 3.  So, 
it  lies  against  a  stranger,  as  guardian,  who  enters  and  receives  the  profits  of 
the  land  of  an  infant  during  his  non-age.  F.  N.  B.  118.  B.  Co.  Lit.  89. 
a,  b.  Cro.  Car.  229.  Reg.  1 36.  b. — 4.  But  an  occupier  of  a  copyhold 
shall  not  be  charged  as  guardian.     Cro.  Car.  229. 

3.  Mode  of  charging  him. 

A  guardian  shall  not  be  charged  as  receiver ;  for  a  receiver  shall  not  be 
allowed  his  expences,  as  a  guardian  shall.  Co.  Lit.  172.  a.  1  Rol.  119. 
1.  45. 

[*]  (A  3.)  Against  a  bailiff. 

1.  An  appointed  bailiff. 

1.  Accompt  lies  against  one  as  bailiff,  who  receives  for  another  uncertain 
profits  ;  as,  where  a  man  appoints  another  his  bailiff  to  collect  the  rents  of 
nis  manor.  1  Roll.  118.  1.  40. — 2.  Or,  to  be  bailiff  of  his  hundred.  1 
Rol.  119. 1.  2.  F.  N.  B.  118.  E.— 3.  Or,  of  his  court.  F.  N.  B.  118.  E. 
—4.  Or,  to  be  bailiff  of  his  park,  pischary,  &c.  and  he  shall  account  for  the 
deer,  fishes,  &c.  and  other  profits  of  the  soil.     R.  10  H.  7. 6.  30. 
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2.  A  quasi  bailiff. 

1.  So,  if  a  guardian  receives  the  profits  of  the  estate  of  an  infant  after  his 
age  of  fourteen  years,  he  shall  be  charged  as  bailiff.  F.  N.  B.  It  8.  B.  2 
lhst.  380.  R.  2  Cro.  219.  Co.  Lit.  90.  a. — 2.  So,  if  a  man  of  his  own 
head  receives  the  profits  of  my  land,  F.  N.  B.  117.  A. — 3.  So,  if  a  man, 
by  the  appointment  of  the  king,  or  of  his  own  head,  receives  the  profits  of 
the  land  of  a  lunatic,  he  is  accountable  to  the  lunatic  as  bailiff.  4  Co.  127. 
b.— 4.  So,  if  a  man  delivers  goods  to  A.  to  sell,  which  he  sells.  1  Rol. 
1 18. 1.  35. — 5.  And,  if  the  bailee  sells  nothing ;  yet  he  may  be  charged.  1 
Rol.  119.  1.  25. — -6.  So,  if  a  bailment  be  to  deliver  to  another;  before  the 
delivery  the  bailor  may  charge  him  in  account.  2  Leo.  31. — 7.  So,  if  a 
man  be  a  bailiff  by  his  office,  he  may  be  charged  in  accomptas  bailiff,  though 
he  be  appointed  to  collect  certain  rents  ;  as,  if  a  man  prescribes  to  have  a 
bailiff  to  collect  fee-farm  rents,  issues,  and  amerciaments,  though  they  are 
certain.  1  Rol.  118.  1.  50. — 8.  But,  generally,  a  man  who  receives  a  cer- 
tainty cannot  be  charged  as  a  bailiff:  as,  if  a  man  be  appointed  to  receive 
the  rents  of  a  manor,  which  is  in  lease  at  a  certain  rent.  R.  1  Rol.  119. 1. 
5.  Dan.  215. — 9.  Or,  to  receive  all  my  rents  ;  for  rent  is  certain.  1  RoL 
1 18. 1.  45.  1 19. 1.  40. — 10.  So,  a  surveyor  of  a  manor  shall  not  be  charged 
as  bailiff,  where  there  is  another  bailiff.  1  Rol.  1 19. 1.  20. — 11.  So,  a  re- 
ceiver shall  not  be  charged  as  bailiff.  1  Rol.  149.  1.  10. — 12.  Nor,  a  bai- 
liff as  receiver  ;  for  a  bailiff  shall  be  allowed  his  expences,  a  receiver  not. 
Co.  Lit.  172.  a.     1  Rol.  119. 1.  45. 

3.  Joinder  of  charge  as  bailiff  and  receiver. 

But,  he  may  be  charged  as  bailiff  and  receiver  of  several  things,  in  the 
the  same  action.     1  Rol.  119.  1.  15.     F.  N.  B.  116.  P.     Vid.  Ent.  75. 

(A  4.)  Against  a  receiver. 

1  •  An  appointed  receiver. 

Accompt  lies  against  one  as  receiver,  who  is  appointed  to  receive  the 
rents,  or  debts  of  another.  F.  N.  B.  116.  P.  1  Rol.  116. 1.  25.  [6  Mod. 
92.1 

2.  A  quasi  receiver. 

1.  So,  if  he  receives  them  without  direction.  F.  N.  B.  116.  Q.  1 
Rol.  119.  1.  40.  3  Leo.  24.  [6  Mod.  92.] — 2.  So,  if  they  are  delivered 
to  him  for  a  special  purpose,  and  he  does  not  perform  it :  as  if  A.  receives 
money  to  be  delivered  to  B.  and  he 'does  not  deliver  it.  [*]F.  N.  B.  116. 
Q.  1  Rol.  1 16. 1.  14,  22. —  5  S°9  **  l*es  against  one  who  has  received  mon- 
ey from  a  third  person  to  be  paid  over  to  the  plaintiff.  Mumford  v.  Avery, 
Kirby,  163.  \  3.  Or,  to  be  re-delivered,  if  he  does  not  make  an  assurance 
of  certain  land  ;  and  he  does  not  make  the  assurance.  F.  N.  B.  118.  G. 
1  Rol.  116.  1.  10. — 4.  Or  to  be  delivered  to  B.  for  my  use,  and  he  gives 
them  to  B.  1  Rol.  116.1.  1 7. — 5.  Or,  for  the  relief  of  B.,  tor  that  is  to  his  use. 
Dan.  216.  pi.  16.  Lut.  48.  R.  Cro.  El.  82. — 6.  Or,  to  buy  goods,  &c. 
3  Leo.  38. — 7.  So,  if  a  man  employs  A.  to  receive  money  of  B.  and  he  em- 
ploys him  to  borrow  it  of  C.  and  A.  borrows  it  accordingly,  for  which  B. 
gives  his  bond  to  C.  yet  account  lies  by  the  employer  against  A.  upon  the 
receipt  by  the  hand  of  B.  R.  Hob.  36.  1  Rol.  1 19.  1.  50.  Win.  Ent.  6. 
Mo.  862. — 8.  \  So,  where  personal  property  was  bequeathed  to  the  wife, 
durante  veduitate,  with  remainder  over,  the  remainder  man,  after  the  ter- . 
mination  of  the  particular  estate,  may  have  account.     Griggs  r#  Dodge,  2 
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Day,  28.  \  So,  if  a  receiver  appoint  a  deputy,  account  lies  by  him  against 
his  deputy.  1  Rol.  1 18. 1.  20.— 9.  So,  account  lies  by  a  sheriff  against  his 
deputy.     1  Rol.  118. 1.25. 

3.  An  obligor. 

1.  So,  if  a  man  be  bound  by  a  bond  to  make  accompt,  account  lies  against 
him. — 2.  Or,  if  a  man  by  obligation  acknowledges,  that  he  has  received 
money  ad  computandum.  1  Rol.  116. 1.  20. — 3.  Or,  has  money  of  A.  in  hit 
bands.     1  Rol.  116.1.  27. 

4.  A  covenantor. 

So,  if  a  man  acknowledges  the  receipt  of  money,  and  covenants  to  make 
accompt  thereof,  account  lies  though  the  party  may  have  covenant.  R.  1 
Rol.  1 16.  1.  45. 

5.  A  devisee/or  payment  of  debts. 

So,  if  a  man  devises  land  to  be  sold  for  the  payment  of  legacies  out  of  the 
money  raised  by  the  sale,  account  lies  by  the  legatees  after  the  sale  against 
the  executors  who  sold.  1  Rol.  116.  1.35.  Dy.  151.  b.  152.  a.  Vide 
Dy.  264.  b. 

6.  Declaration  as  receiver  generally. 

1.  If  the  receipt  be  from  the  plaintiff  himself,  he  ought  to  declare  against 
the  defendant  as  his  receiver. — 2.  So,  if  the  receipt  be  by  the  wife  of  the 
plaintiff;  for  that  is  from  the  plaintiff  himself.  1  Rol.  120.  1.  17.  Cont.  L 
27.-3.  Or,  by  the  plaintiff's  monk.  1  Rol.  120.  1.  20.  Cont.  1.  29.-4* 
Or,  by  the  wife,  or  monk  of  the  defendant ;  for  that  is  a  receipt  from  th» 
defendant  himself.     F.  N.  B.  1 18.  F.     Cont.  1  Rol.  120. 1.  15,  25. 

7.  Declaration  as  receiver  specially. 

1.  But,  if  the  receipt  be  by  the  hand  of  a  stranger,  the  plaintiff  must  de- 
clare of  a  receipt  by  the  hands  of  such  a  one.  1  Rol.  120. 1.  40.  F.  N.  B. 
118.  F. — 2.  So,  if  the  receipt  be  by  the  hands  of  the  wife,  or  monk  of  a 
stranger,  he  ought  to  declare  of  a  receipt  by  the  hands  of  such  wife  or  monk. 
1  Rol.  120.  1.  31.  K. 

j  7.  a.  Mode  of  charging  a  receiver. 

The  distinction  between  bailiff  and  receiver  does  not  apply  to  the  case 
of  partners  in  trade ;  for  one  partner,  though  charged  as  receiver,  is  entitled 
to  all  just  allowances.     James  v.  Browne,  1  Dall.  340.  j- 

8.  Joinder  of  different  causes. 

1.  And,  he  cannot  declare  of  a  receipt  by  the  plaintiff,  and  a  stranger; 
for  that  requires  two  issues.  1  Rol.  120.  1.  35.-2.  But,  of  a  receipt  by  two 
strangers,  he  may.     1  Rol.  120.  1.  33. 

[*]9.  Law  wager* 

1.  If  the  plaintiff  declares  against  the  defendant,  of  a  receipt  by  his  own 
hands,  he  may  wage  his  law.  2  Sand.  65.-2.  Otherwise,  if  he  declare* 
of  a  receipt  by  another  hand.     Co.  Lit.  295.  a.  2  Sand.  66. 

(B)  FOR  WHOM  IT  LIES. 

1.  At  common  law. 

1  A  tenant  in  common  may  have  accompt  against  his  companion,  who 
fataall  the  profits  ofthe  land.  F.  N.  B.  117.  D.  118. 1.  Dan.  217,519. 
-*T2.  Not  at  common  law,  unless  his  companion  was  appointed  bailitt. 
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Willes  208.]— 3.  So  may  a  joint  tenant,  if  the  profits  are  taken  for  the  com- 
mon benefit  of  both.     1  Rol.   117. 1.  25.     Dan.  217.— 4.  Otherwise,  if  a 
joint  tenant  takes  all  the  profits  for  his  own  use.    1  Rol.  1 17. 1.  30. —  {  So, 
i    one  tenant  in  common  occupies  the  whole  estate,  without  any  claim  on 
the  part  of  his  co-tenants  to  be  admitted  into  possession,  they  cannot  have 
account  against  him.     Sargeant  p.    Parsons,    12  Mass.   Rep.    149.  }  — 5. 
The  executor  or  administrator  of  an  heir,  who  dies  before  fourteen,  shall 
have  account  presently  against  the  guardian  in  socage.     2  Inst.  404% — 6. 
And  at  common  law,  per  Legem  Mercatoriam,  it  lay  for  the  executor  of  a 
merchant.     2  Inst.  404.     F.  N.  B.  117.  E.    Vid.  Ent.  75.—  \  So,  joint 
merchants  may  have  account  against  each  other.     Griffith  v.  Willing,  3 
Binn.  317.  Vide  Ozeas  v.  Johnson,  1  Binn.  191  •  James  r.  Browne,  1  Dall. 
339.  \    7.  So,  account  lies  for  an  abbot,  master  of  an  hospital,  &c.  against 
a  receiver  in   the  time  of  their  predecessor.     F.  N.  B.  117.  F.     2  Inst. 
404. — 8.    For  a  churchwarden   against  his  predecessor.     Dan.  219. — 9. 
So,  account  lies  for  the  king,  against  him  who  takes  the  goods  of  the  king. 
11  Co.  90.     2  Rol.  161. 1.  10.  Vide  ante  (A  1.)  j  So,  account  will  lie  in  be- 
half of  ope  joint  owner  of  a  vessel  against  the  other,  who  receives  more 
than  his  proportion  of  the  earnings,  &c.  Hale  v.  Hale,*  3  Day,  377.  \ 

2.  By  statute. 

1.  By  the  stat.  4  and  5  Ann,  c.  16.  account  may  be  brought  by  one  joint 
tenant,  or  tenant  in  common,  his  executor  or  administrator,  against  the  other, 
as  bailiff,  for  receiving  more  than  comes  to  his  proportion ;  and  against  the 
executor,  or  administrator  of  such  joint  tenant,  ortenantin  common. — 2.  But 
not  as  receiver.  Per  C.  B.  M.  4  Geo.  1.  inter  Walker  and  Holiday,  Com. 
272. — 3.  And,  therefore,  the  defendant  cannot  wage  his  law.  R.  2  Mod.  Ca. 
303. — 4.  By  the  common  law  account  did  not  lie  by  an  executor  or  admin- 
istrator, for  want  of  privity.  Co.  Lit.  89.  b.  2  Inst.  404.  Vide  Post  (D) 
— 5.  But  now,  by  the  stat.  W.  2.  13  Ed.  1.  23.  an  executor  may  have  ac- 
count. Vide  Vid.  Ent.  76. — 6.  So  by  the  stat  25  Ed.  3.  5.  the  executor 
of  an  executor. — 7.  And  by  the  stat.  31  Ed.  3.  11..  an  administrator  may 
maintain  it.     Vide  Vid*  EnU  75s 

(C)  AGAINST  WHOM  IT  LIES. 

i •  An  action  of  account  lies  against  a  feme  sole,  as  bailiff  or  receivep. 
F.N.  B.  118.  D.  1  Rol.  117.  1.  12.  15.  Dan.  217.— 2.  So  it  lies  against 
a  priest  or  chaplain.  F.  N.  B.  1 1 8  D.  1  Rol.  1 17.  I.  1 7.-3.  So  it  lies 
against  an  abbot  for  a  receipt  when  he  was  a  monk.  1  Rol.  117.  1.  20. — 
4.  But  by  the  rule  in  the  register,  accompt  does  not  lie  against  an  executor 
or  infant.  Reg.  135.  a.  Vide  post  (D.)  Vide  F.  N.  B.  118.  D.  1  RoL 
117. 1.  10. — 5.  Nor  against  a  wife  or  chaplain.     Reg.  135.  a.. 

[*](D)  WHEN  IT  DOES  NOT  LIE. 

1 »  With  reference  to  ttu  individual* 

1.  But  account  does  not  lie  where  there  is  a  want  of  privity  ;  and  there- 
fore, if  A.  receives  all  the  debts  of  the  testator  without  authority,  the  execu- 
tor shall  not  have  account  against  him.  1  Rol.  117.  L  35. — 2.  So  if  the 
bailiff  or  receiver  of  A.  makes  a  deputy,  A.  shall  not  have  account  against 
him.  F.  N.  B.  119.  B. — 3.  So  if  A.  acts  as  a  guardian,  and  employs  B. 
to  receive  the  profits  and  rents  of  the  infant  for  him,  though  he  be  not  guar- 
dian of  right,  yet  the  injant  shall  not  have  account  against  B.  who  was  only 
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a  servant  to  A.  and  there  is  no  privity  between  him  and  the  infant.  Dub. 
\  Rol.  117.  1.  ult\ — 4.  If  I  give  money  to  A.  to  deliver  to  B.  for  my  use, 
and  A.  gives  it  to  B.,  account  does  not  lie  against  B.  for  he  was  not  privy 
to  the  use.  1  Rol.  118.  1,  5. — 5.  If  one  executor  takes  the  whole  estate 
of  the  testator,  account  does  not  lie  against  him  by  the  other ;  for  one  may 
take  and  dispose  of  the  whole,  and  there  is  no  privity  of  receipt  between 
them.  1  Rol.  1 17. 1.  35.  1 18.  1. 10.— 6.  If  a  disseisor  appoints  A.  the  re- 
ceiver of  his  rents,  account  does  not  lie  against  A.  by  the  disseisee.  R.  3 
Leo.  24. — 7.  If  administration  be  granted  during  the  minority  of  an  execu- 
tor, he  shall  not  have  account  against  the  administrator  at  his  full  age.     R. 

1  And.  34. — 8.  If  a  termor  devises  his  term  to  the  executor  for  life,  and 
afterwards  to  B.,  and  the  executor  of  the  executor  takes  the  profits,  B. 
shall  not  have  account.  R.  Dy.  277.  b. —  |  Nor  against  the  executor  of  an 
executor  for  personal  property  of  the  testator.  Anon.  1  Hawy.  226.  }  9. 
So  account  did  not  lie  against  an  executor  for  want  of  privity.  Co.  Lit. 
90  b.  F.  N.  B.  117.  E.— 10.  But  now  by  the  stat.  4  &  5  Ann.  16.  account 
ties  against  the  executors  or  administrators  of  every  guardian,  bailiff,  or 
receiver. — 1 1  •  So  account  does  not  lie  against  an  infant ;  for  he  has  not 
discretion.  Co.  Lit.  172.  a.  F.  N.  B.  118.  D.  1  Rol.  117.  1.  10.  Dan. 
217. — 12.  Nor  against  a  man  for  a  receipt  whilst  he  was  an  infant.  1 
Rol.  117*  1.  5. — 1 3.  So  account  does  not  lie  where  a  man  claims  the  prop- 
erty.— 14.  So  it  does  not  lie  where  a  man  has  only  a  bare  custody  ;  as  a 
shepherd. 

2.   With  reference  to  the  subject* 

h  So  account  does  not  lie  for  a  direct  wrong,  as  for  waste  committed  by 
tenant  by  elegit*  1  Rol.  116.  1.  42. — 2.  Or  if  a  lessee  wastes  the  goods 
demised.  1  Kol.  1 16.  1.  39. — 3.  So  it  lies  not  against  a  disseisor  or  other 
wrongdoer.  Dan.  218.  3  Leo.  24.  4. — Nor  against  him  who  takes  tithes 
by  wrong  after  severance.  Dan.  218.  R.  3  Leo.  24. — 5.  Nor  against  A. 
who  enters  and  takes  the  profits  of  land  upon  pretence  of  a  devise,  if  the 
will  be  afterwards  avoided.  R.  3  Leo.  24.  \  So,  it  will  not  lie  in  favour  of 
one  of  three  or  more  joint  partners,  for  a  settlement  of  the  partnership 
accounts ;  the  only  remedy  in  such  case,  being  in  chancery.  Beach  v* 
Hotchkiss,  2  Conn,  Rep.  425.  \ 

3*   The  king**  prerogative. 

1 .  And,  by  the  common  law,  the  king  by  his  prerogative  may  have  ac- 
count against  an  executor.  2  Rol.  161.  1.  45.  11  Co.  90.  a.  Godb.  291. 
— 2.  Or  against  a  receiver  of  the  king's  money  by  any  person,  though  there 
is  a  want  of  privity.  R.  4  Leo.  32.  11  Co.  90.  a.  2  Rol.  161.1.  15.  20. 
Vide  in  Dett,  (G.  1.) — 3.  So  against  the  heir  of  an  accountant.  2  Rol. 
162. 1.  5. — 4.  Or,  if  there  is  no  heir  or  executor,  against  the  terre-tenants. 

2  Rol.  162.  Q.  Vide  in  Dett,  (G  6.)— 5.  But  the  king  by  his  prerogative 
may  have  account  for  a  thing  done  by  wrong.  2  Rol.  161.  1.  12.  17.  Vide 
ante  (A  1.) 

[*](E)  THE  PROCEEDING  IN  ACCOMPT. 

(EL)  Process. 

1.  Class  of* 
1 .  By  the  common  law,  the  process  in  accompt  was  summons,  attach- 
ment, aid  distress  infinite.     2  Inst.  380.  1  Brownl.  24—2.  But  by  the  stat. 
of  Marlebridge,  52  H.  3.  23.     &"  ballivi  qui  compotum  suum  redderetenentur 
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se  substraxerint,  tt  tenementa  non  habuerint,  per- quae  distringi  possunt,  per 
corpora  attachientur,  £c.  Reg.  136.  b.  2  Inst.  143.— 3.  And  therefore  if 
suxh  bailiff  bath  not  any  lands  for  his  own  life,  or  to  which  he  is  entitled  as 
tenant  by  the  curtesy,  the  plaintiff  may  have  a  nonstravit  de  compoto  upon 
this  statute.  2  Inst.  143.  F.  N.  B.  117.  H.— 4.  And  this  writ  lies  against 
a  receiver.  2  Inst.  144. — 5.  But  it  lies  not  if  the  accomptant  has  any  lands 
though  not  to  the  value  of  the  account.  2  Inst.  144. — 6.  Nor  if  he  be 
6eized  in  right  of  his  wife,  if  she  has  no  issue  whereby  the  husband  may  be 
entitled  by  the  curtesy.  2  Inst.  144. — 7.  Nor  does  it  lie  without  an  affida- 
vit in  chancery.  2  Inst.  144. — 8.  And  if  it  be  awarded  upon  a  false  sug- 
gestion, a  writ  shall  go  ad  tiberand?  arrestat.1  Reg.  137.  a. — 9.  So  essoin 
lies  in  account  where  an  attachment  may  be  returned.  1  Brownl.  24,  25. 
—10.  So  by  the  stat.  W.  2.,  13  Ed.  1.  c.  11.  process  of  outlawry  is  given 
in  account.  2  Inst.  381. — 11  •  But  this  does  not  extend  to  account  against 
a  guardian.     2  Inst.  380.     Co.  Lit.  89.  a. 

2.   Whence  issuable. 

1.  Accompt  may  be  brought  in  the  county  bj  justices,  or  in  C.  B.Reg, 
135. — 2.  So  in  the  cinque  ports  by  audita  querela*  Reg,  135.  a. — 3.  So 
a  commission  may  go  to  hear  the  accounts  of  the  repairs  of  a  vill,  &c« 
Reg.  138. 

(E  2.)  Declaration. 

-     1.  Description  of  the  party  accountant. 

The  declaration  in  accompt  must  charge  the  party,  as  guardian,  bailiff,  or 
receptor  denaribrum.     Vide  ante  (A  1.) 

2.  Description  of  the  cause  of  action. 
1.  A  declaration  ad  computand?  cum  inde  requisite  is  good,  though  there 
was  no  express  request.  K.  Cro.  El.  83. — 2.  A  declaration  against  a  re- 
ceiver ad  comj)Utan(P  generally  is  good,  though  the  receipt  was  special,  to 
expend  for  their  relief.  R.  Cro.  El.  83.  {  In  account  between  joint  part- 
ners, it  is  sufficient  to  charge  the  defendant,  generally,  with  the  receipt  of 

the  money  for  their  joint  benefit.     James  v.  Browne,  1  Dall   339.  j 3. 

But  if  a  writ  be  against  the  defendant,  as  receiver,  a  declaration  upon  a  re- 
ceipt ad  merchandizandum,  for  which  he  is  chargeable  as  bailiff,  is  not  good. 
R.  4  Leo.  39.  2  Lev.  126.  Cro.  El.  83.-4.  Yet  the  defendant  shall  not 
have  advantage  of  this,  except  upon  a  demurrer  to  the  declaration  ;  for  if 
there  be  judgment  quod  computet  by  default,  &c.  judgment  shall  be  given 

for  the  plaintiff,   and  the  declaration  shall  be  aided.     R.   2  Lev.  126. 5. 

A  declaration  against  a  receiver  must  say  by  whose  hands.  Co.  Lit.  172. 
R.  M.  4  Geo.  1.  inter  Walker  and  Holiday.  [Com.  272.]  Vide  ante  (A  4.) 
— 6.  But  the  omission  is  only  form,  and  aided  by  a  judgment,  quod  computet. 
R.  2  Lev.  126. — 7.  And  the  writ  may  be  general,  as  receptor  denariorum  : 
for  it  is  sufficient,  if  it  [*]be  in  the  count.  F.  N.  B.  11 8.  F.  R.  2  Leo. 
1 1 8. — 8.  So  the  declaration  may  charge  one  as  receiver  by  the  hands  of  A*. 
though  A.  was  only  a  servant  to  B.  R.  Cro.  El.  83. 

3.  Joinder  of  parties • 

1.  A  declaration  by  A.  alone  against  B.  as  bailiff  ex  quocunque  contractu 
ad  communem  utilitatem  A.  S.  eU  C.  is  good  ;  for  perhaps  A.  alone  entrust- 
ed bis  part  to  him.     Dan.  219.     F.  N.  B.    118.  H.  R.  2  Cro.  410. 2.  In 

the  case  of  joint  factors  or  bailees,  both  may  be  sued,  though  one  only  be 
the  actual  defaulter.  3  Wils.  73.      {  So,  to  prevent  circuity  of  action,  ac- 
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count  may  be  brought  against  the  administrators  and  heirs  of  the  intestate, 
jointly*     Smith  v.  Sheppard's  heirs,  2  Hawy.  163.  } 

4.  Joinder  of  causes. 

The  declaration  may  charge  the  defendant  as  bailiff,  and  likewise  as  re- 
ceiver.    F.  N.  R.  1 16.  P.     Vide  ante  (A  3.) 

5.  In  the  case  of  a  guardian. 

1.  And  a  declaration  in  accompt  against  one  as  guardian,  usually  recites 
the  statute  of  Marlebridge.  Cro.  Car.  229.  F.N.  B.  118.  A.— 2.  But 
that  is  not  necessary.     R.  Cro.  Car.  229. 

6.  In  the  case   of  tenants  in  common. 

In  account,  under  the  statute  of  Ann,  by  one  tenant  in  common  against 
his  companion,  the  declaration  must  shew  they  are  tenants  in  common,  and 
that  defendant  has  received  more  than  his  share. 

(E  3.)  What  pleas  are  good  in  Accompt — By  a  guardian. 

1.  To  accompt  against  a  man  as  guardian,  the  defendant  shall  plead  in 
abatement. — 2.  Or,  in  bar,  that  he  never  was  guardian.  Rast.  21. — 3. 
That  he  was  guardian  at  such  a  time,  and  had  rendered  an  account,  with  a 
traverse  of  the  time  before,  and  after.     Rast.  21. 

(E  4.)  By  a  bailiff. 

1.  So,  in  accompt  against  a  man  as  bailiff,  it  is  a  good  plea,  that  he  never 
was  his  bailiff  to  render  an  account.  1  Rol.  121.  1.  5. ;  Co.  Ent.  46. — 2. 
And  if  the  declaration  charges  him  as  bailiff  of  a  manor,  and  that  he  had  the 
care  of  certain  goods,  ne  unques  son  bailife  is  a  good  plea  for  the  whole. 
1  Rol.  121. 1.  12.  15. — 3.  But  to  say,  that  the  plaintiff  sold  him  the  goods, 
is  not  sufficient,  without  answering,  that  he  never  was  his  bailiff.  1  Rol.  121. 
I.  10. — 4.  So  it  is.  a  good  plea,  that  he  was  his  servant  for  such  a  purpose, 
without  this,  that  he  was  his  bailiff  in  other  manner.  1  Rol.  121.  1.  17. —  5. 
That  the  plaintiff  leased  to  him  the  land,  of  which  he  is  supposed  the  bailiff. 
1  Rol.  121. 1.  20. — 6.  That  the  plaintiff  was  a  disseisor,  and  the  disseisee 
bath  re-entered.  1  Rol.  122.1.52. — 7.  That  he  hath  accounted  before 
the  plaintiff.  Rast.  17.  Lut.  58. — 8*  Or,  before  auditors  assigned.  1  Rol. 
.122*  1.  39.  Rast.  17. — 9.  Or  that  he  put  the  goods  in  a  warehouse,  whence 
they  were  taken  by  the  enemy.  Str.  680.  [Vide  infra  (E  11.)] — 10.  So 
the' defendant  may  plead  the  statute  of  limitations.  Vide  Ent.  76. — 11. 
But  the  plaintiff  may  reply,  that  it  was  an  account  between  merchants. 
Vid.  Ent.  76. 

(E  5.)  1.  Plea.     By  a  receiver. 

1.  So,  in  account  against  a  man  as  receiver,  it  is  a  good  plea,  that  he 
never  was  his  receiver.  Rast.  19.  Lut.  47.  Vide  Co.  Ent.  47.  d.  [*] — 2. 
Under  this  plea,  the  fact  that  the  property  was  bailed  to  bail  over,  which 
has  been  done,  cannot  be  given ;  it  must  be  pleaded  specially.  2  Rol.  Abr. 
683.  (F)  pi.  1. — 3.  Neither  can  a  release.  1  Brownl.  24. — 4.  That  he 
never  was  his  receiver  by  such  a  hand.  Cro.  El.  82.  Lut.  47. — 5.  That 
the  plaintiff  gave  him  the  money.  1  Rol.  121.  1,  45. — 6.  Or*  assigned  it 
for  satisfaction  of  his  debt.  1  Rol.  121.  1.  47*  50. — 7.  That  it  was  de- 
livered to  him  for  such  a  purpose,  which  he  has  performed.  1  Rol.  122. 
1.10,  15,30.  2  Leo.  3U  2  Brownl.  Ent.  3. — 8.  That  he  was  within 
age.      1  Rol.    122.  1.    50. — 9.  That  his  wife  did  it  without  his  assent.     1 
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Rol.  122. 1.  45. — 10.  That  he  has  accounted  to  the  plaintiff,  or  before  au- 
ditors. 1  Rol.  1 22. 1.  35,  40.  Rast.  20. — 1 1 .  That  there  was  an  award  in 
discharge.  Lut.  52.  1  Rol.  123.  1.  10.  Vide  Accord  (A  1.— D  1.)— 12. 
That  the  plaintiff  has  released.  1  Rol.  123.  1.  5,  7. — 13.  But,  if  the  plain- 
tiff charges  the  defendant  as  his  receiver,  from  such  a  day  to  such  a  day, 
the  defendant  must  answer  it  precisely,  and  it  is  not  sufficient  to  say,  that  he 
was  receiver  of  such  a  sum,  and  traverse,  that  he  was  receiver  alio  modo. 
R.  Ray.  57. 

2.  Law  wager, 

1.  So,  in  account  against  a  man  as  receiver  by  his  own  hands,  the  defend- 
ant may  wage  his  law.  2  Sand.  65. — 2.  Otherwise,  if  he  be  charged  as 
receiver  by  the  hands  of  another.     2  Sand.  65,  6. 

(E  6.)  What  pleas  are  not  good. 

1  •  But  a  plea  is  not  good,  that  admits  the  defendant  to  be  once  chargea- 
ble, though  it  goes  in  discharge  ;  for  that  shall  be  pleaded  before  auditors. 
— 2.  As  a  gift,  after  receipt,  without  deed.  1  Rol.  124.  I.  10. — 3.  Or,  an 
allowance,  after  the  receipt,  to  retain  it  in  satisfaction  of  a  debt.  1  Rol, 
121.  1.25,  123.  I.  52. — 4.  Payment  by  order  of  the  plaintiff.  1  Rol.  121. 
1.  27, 122. 1.  22. — 5.  That  the  plaintiff  acquitted  him  of  the  sum  demanded; 
for  this  only  amounts  to  a  payment.  1  Rol.  1 23.  1.  45. — 6.  That  he  has 
delivered  it  to  the  plaintiff.  1  Rol.  122. 1.  20,  27.-7.  That  being  church- 
warden, he  carried  the  bell  to  a  bell  founder  to  be  cast,  and  with  the  stones 
demanded  repaired  a  window.  1  Rol.  121.  I.  30. — 8.  That  the  plaintiff 
accepted  cloth  in  satisfaction.  1  Rol.  123.  1.  46. — 9.  That  he  sold  the 
goods  received  for  the  plaintiff,  and  took  an  obligation  for  the  money  in  his 
name.  1  Rol.  124.1.  5. — 10.  That  he  was  robbed  of  the  goods.  1  Rol. 
124.  1.  20.  Dub.  Mo.  462. — 11.  That  the  goods  were  taken  from  him  by  pi- 
rates, &c.  R.  Ow.  57. — 12.  That  the  plaintiff  was  barred  in  trover  for  the 
same  goods  ;  for  he  may  be  accountable,  though  he  did  not  convert  them.  R. 
Mo.  463.  j  So,  a  pica  of  limitations  is  ill.  Perkins  ?.  Turner,  1  Har.  & 
McHcn.  400.  \ 

(E  7.)  Auditors  assigned. 

1.  If  there  be  judgment,  quod  def  computet,  the  court  may  assign  auditors 
to  take  the  account.  Lut.  48.  Sav.  54. — 2.  And  two  officers  of  the  court 
are  usually  assigned.  Br.  Jud.  17.  Vide  Lut.  48. — 3.  But  an  account  by 
the  defendant  before  the  plaintiff  himself  is  good,  though  he  is  not  compella- 
ble to  it.  1  Sand.  49. — 4.  So  the  plaintiff  may  assign  auditors  pro  hac 
vice  by  parol,  and  an  account  before  them  by  the  defendant  is  good.  1  Leo. 
219.  Vide  Ante  (A  1.)  Vide  infra.  [*] — 5.  After  judgment,  quod  computet, 
no  motion  can  be  made  in  arrest  of  judgment.  R.  1  Sid.  159. — 6.  But  if 
the  plaintiff  after  judgment,  quad  computet,  dies,  his  executor  shall  have  a 
scire  facias  ad  computandum.  Dan.  233. — 7.  And  if  the  plaintiff  makes  de- 
fault, he  may  afterwards  have  a  scire  facias  ad  computandum.  Dan.  233. 
— 8.  So  if- the  second  judgment  be  reversed.  R.  Cro.  El.  806. — 9.  If  the 
defendant  does  not  appear  to  account  after  judgment,  quod  computet,  a  ca- 
pias ad  computandum  lies  against  him.  Cro.  El.  82.  1  Leo.  87.  Vide 
Cro.  El.  806. — 10.  So  by  the  stat.  W.  2. 1 1.  the  lord  may  assign  auditors  to 
his  servant  to  take  the  account. — 1 1 .  But  this  extends  not  to  a  guardian  in 
socage\  for  he  is  no  servant  to  the  heir.  2  Inst.  380. — 12.  And  one  of  the 
auditors  cannot  take  the  account ;  for  the  act  is  a  commission  to  both  the 
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auditors  assigned,  which  cannot  be  executed  by  one  of  them.  2  Inst.  380. 
— 13.  Auditors  pro  hac  vice  may  be  assigned  by  the  plaintiff  without  deed. 
Per  two  J.  1  Leo.  219.  Vide  supra. — 14.  And  such  auditors  are  judges 
of  record.  2  Inst.  380. — 15.  But  a  general  auditor  to  take  account  of  all 
bailiffs,  receivers,  &c.  is  an  officer  who  cannot  be  made  without  patent.  1 
Leo.  219. 

(E  8.)  What  they  ought  to  do.     [Vide  infra  E  14.] 

1.  After  auditors  assigned  by  the  court,  the  defendant  shall  be  committed 
till  he  find  manucaptors  ad  computandum.  Co.  Ent.  46.  Lut.  48,  49, 
60.  Cro.  El.  82. — 2.  And  if  the  defendant  does  not  appear  afterwards,  a 
tart  facias  goes  against  the  manucaptors.  Vid.  Ent.  77. — 3.  How  bail 
shall  be  in  account,  Vide  in  Bail,  (G  2.) — 4.  The  auditors  must  give  the 
defendant  a  day  to  make  his  account.  Lut.  49. — 5.  And  the  defendant  must 
be  in  court,  when  a  day  is  given  him.  R.  Cro.  El.  806. — 6.  And  he  ought 
to  appear  de  die  in  diem,  till  his  account  is  finished.  Co.  Ent.  46.  d. — 7.  And 
if  the  account  cannot  be  finished  by  the  day  given,  the  auditors  may  grant 
another  day. — 8.  Or,  if  the  day  prefixed  to  the  auditors  for  taking  the  ac- 
count be  expired,  upon  a  certificate,  that  the  account  was  confused  and  can- 
not be  determined,  the  court  enlarges  the  day.  Lut.  49.  Rast.  14. — 9.  If 
the  defendant  does  not  appear  at  the  day  assigned,  being  mainprized  a 
capias  ad  computandum  de  novo  may  issue.  R.  1  Leo.  87. — 10.  Vide  Stat. 
W.2.  11. 

(E  9.)  The  account,  how  made. 

* 

1.  The  account  shall  be  given  into  court  in  Latin.     Lut.  63*  [Vide  su- 

!>ra.l — 2.  If  the  defendant  have  pleaded  plene  computavit,  he  shall  account 
or  the  whole  alleged  in  the  declaration.  Lut.  63. — 3.  Yet,  if  the  declara- 
tion be  for  foreign  coin  ad  valorem  tan?  monct'  Anglic* ',  the  defendant  need 
not  account  for  the  foreign  money  as  it  is  valued  in  the  declaration*  R.  1 
Rol.  126.  1.  16. 

(E  10.)  Accountant,  how  charged. 

1.  If  a  man  receives  money  ad  merchandizandum,  he  ought  to  account  for 
the  profits  made  after  the  receipt*  1  Rol.  125*  1.  35,  36. — 2.  So  ought  a 
bailiff,  curam  habens  ad  proficuum  inde  faciendum.  1  f*]Rol.  125.  1.  50. 
— 3.  So  he  shall  be  charged  for  the  profit  which  he  nught  have  made  ;  as, 
if  he  retains  money  in  his  hands,  when  he  might  improve  it.  1  Rol.  1 25. 1. 
40.  10  H.  7.  6. — 4.  Or  does  not  improve  it  so  much  as  he  might.  1  Rol. 
126*  I.  1. — 5.  So  ifa  bailiff  sells  goods  at  a  Jess  rate.  1  Rol.  1 26.  1.  4. — 6.  Yet 
a  bailiff  or  receiver  ad  merchandizandum  shall  be  excused,  if  he  makes  oath, 
that  he  found  nothing  to  buy  without  hazard  of  a  loss.  1  Rol.  124. 1.  35. — 
7.  And  such  plea  may  be  without  oath,  if  the  plaintiff  does  not  require  it. 
2  Mod.  101. — 8.  And  the  plaintiff  cannot  aver  contrary  to  the  oath.  1  Rol. 
124.  1.  43. — 9.  And  a  receiver  ad  computandum,  or  to  deliver  over,  shall 
Bot  be  charged  for  the  profit  after  the  receipt.     1  Rol.  125. 1.  21,  30,  33. 

(E  11.)  Plea  before  auditors. 

I.  Before  the  auditors  the  defendant  may  plead,  and  "the  plaintiff,  or  de- 
fendant may  join  issue,  or  demur  upon  the  pleadings,  which  shall  be  certified 
to  the  court,  and  there  tried  or  argued,  Lut.  50. —  {  Vide  Crousiilat  v. 
AFCall,  5  Binn.  433.  \  — 2.  The  defendant  may  plead,  that  be  has  paid  to 
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the  plaintiff  or  his  order.     1  Rol.  87.     Vide  post.  (E  12.) — 3.  Or  expend- 
ed for  his  maintenance.     Lut.  50.     Cro.  El.  83,  84. — 4.  Or  accounted  be- 
fore the  plaintiff  himself.     R.  Lut.  59.     [3  Wils.  73.] — 5.  So  it  is  a  good 
plea  before  auditors,  that  the  defendant  lost  the  thing  by  inevitable  accident. 
Co.  Lit.  89.  b. — 6.  As,  that  he  was  robbed  without  his  default.     Co.  Lit. 
89.  a.  4 Co.  84.  a.  1  Rol.  124.  1.  33.  Vide  post  (E  12.)  [Vide  supra  (E  4.)] 
— 7.  That  in  a  tempest  the  goods  were  cast  into  the  sea,  for  the  preserva- 
tion of  the  ship.     1  Rol.    124.  1.27.     Co.  Lit.    89.  b. — 8.  That  the  ship 
was  seized  by  the  king's  enemies,  and  he  paid  so  much  for  the  redemption 
of  it.     R.  1  Rol.  124. 1.  45. — 9.  So  the   defendant  may  plead   before  audi- 
tors the  act  of  oblivion.     Dan.  229.  R.  Ray.  57. — 10.  But,  the  defendant 
shall  not  plead  before  auditors  a  matter  which  goes  in  bar  of  the  account, 
though  he  omitted  to  plead  it  in  bar;  As  if  a  defendant  has  received  money 
to  deliver  to  A.  and  delivers  it  accordingly,  and  afterwards  pleads,  ne  un- 
ques  son  receiver,  which  is  found  against  him,  he  shall  not  plead  the  delivery 
to  A.  before  the  auditors.     1  Rol.  126.  1.  7.     Cro.  El.  830.  [3  Wils.  73.] — 
11.  Nor  any  matter  contradictory  to  a  previous  finding  by  verdict.  [3  Wils. 
ibid.] — 12.  So  he  shall  not  plead  before  auditors,  an  award  before  the  ac- 
tion commenced.     R.   Cro.  Car.  116. — 13.  So  the  defendant  shall  not 
plead  before  auditors,  that  he  received  the  money  only  in  discharge  of  an 
obligation  to  him  by  the  son  of  the  plaintiff;  for  that  amounts  to  ne  unques 
son  receiver.     R.  Cro.  El.  830. — 14.  So  if  he  pleads  before  auditors  that 
he  paid  100/.  charged  to  be  ieceived  by  him  to  the  order  of  the  plaintiff,  and 
600/.  more,  it  is  void  as  to  the  surplus  ;  and  if  the  defendant  does  not  prove 
the  payment  of  all  the  sums  charged,  the  plaintiff  shall  have  judgment  for  so 
much,  and  it  shall  not  be  deducted  out  of  the  surplus.     R.  1  Rol.  87. — [15. 
If  defendant  plead  before  the  auditors  any  matter  in  discharge  which  is  de- 
nied by  the  plaintiff,  so  that  the  parties  are  at  issue,  the  auditors  must  certi- 
fy the  record  to  the  courts,  who  thereupon  will  accord  a  venire  facias  to  try 
it;  and  if  on  the  trial  the  plaintiff  make  default,  he  shall  be  [*]  nonsuited  ; 
but  notwithstanding  the  nonsuits,  he  may  bring  a  scire  facias  upon  the  first 
judgment.] 

(E  12.)  What  allowances  an  accountant  shall  hare. 

1.  A  guardian  and  bailiff  shall  be  allowed  upon  account  all  reasonable 
costs  and  expences  in  all  things.  Co.  Lit.  89.  a. — 2.  So  a  bailiff  of  a  ma- 
nor shall  be  allowed  upon  account  a  casual  tiling  payable  of  course,  though 
it  be  paid  without  a  special  warrant :  'as  if  he  pays  a  relief  due.  1  Rol. 
1 25.  1.  7. — 3.  So  if  he  pays  rents,  &c.  due  out  of  the  manor,  which  be- 
long to  his  office  to  pay.  1  Rol.  226. 1.  32. — 4.  So  if  he  pays  any  sum  by 
order  or  command  of  the  plaintiff.  1  Rol.  126.1.  36. — 5.  Though  the 
command  was  only  by  parol.  1  Rol.  126.  P. — 6.  So  if  a  guardian  or  bail- 
iff be  robbed  without  his  neglect  or  default,  it  shall  be  allowed  upon  his  ac- 
count. Co.  Lit.  89.  a.  Vide  ante  (E  11.) — 7.  So  if  a  merchant's  factor 
be  robbed.  Co.  Lit.  89.  a. — 8.  So  a  guardian,  bailiff,  or  receiver  shall  be 
aliowed  upon  account  all  that  is  lost  by  inevitable  accidents  :  as,  by  light- 
ning. Co.  Lit.  89.  b. — 9.  By  shipwreck.  Co.  Lit.  89.  b.  Vide  ante 
(Ell.) 

(E  13.)  What  not. 

1.  But  a  receiver  shall  not  be  allowed  for  his  expences.  Co.  Lit.  172.  a. 
Vide  1  Rol.  87. — 2.  co  a  roan  who  becomes  my  bailiff  of  his  own  wrong, 
cannot  claim  an  allowance  for  his  expences.     1  Leo.  219.— 3.  So  a  bailiff 

[*198] 


The  proceedings  in  jiccompt.  193 

shall  not  be  allowed  the  payment  of  a  thing  that  is  not  casual,  and  of  course, 
without  a  warrant  from  his  master.  1  Rol.  125.  1.  11. — 4.  Nor  of  a  thing 
collateral  that  does  not  concern  my  manor.  1  Leo,  219. — 5.  So  a  bailiff 
shall  not  be  allowed  for  his  negligence. — 6.  So  he  shall  not  be  allowed  a 
sale  upon  credit,  without  a  special  commission,  though  the  goods  were  bona 
peritura.  R.  2  Mod.  100.  Per  Fleming,  1  Bui.  104.  but  per  Williams  J. 
it  is  the  common  course.  1  Bui.  103. — 7.  Nor  shall  he  be  allowed  for 
gross  ignorance  :  as  if  a  factor  gives  20/.  for  goods  not  of  the  value  of  12d. 
he  shall  not  be  allowed  for  it,  though  he  did  as  well  as  he  could.  1  Rol. 
125.  I.   M. 

«{  (E   13.  a)    Report  of  Auditors.  }► 

\  A  report  that  the  defendant  "  has  fully  accounted,"  is  ill.  Spencer  v. 
Usher,  2  Day,  116.  Qu.  whether,  if  the  auditors  report  a  balance  in  favour 
of  the  defendant,  judgment  can  lawfully  be  entered  upon  it.  Crousillat  ?• 
M'Call,  5  Binn.  433.  M'Call  v.  Crousillat,  3  Serg.  &  Rawle,  7.  Vide  FiU- 
perrard  v.  Jones,  1  Munf.  150.  } 

(E  14.)  Remedy  against  auditors.     [Vide  supra  E  8.] 

1 .  If  the  auditors  do  not  allow  a  sum  that  ought  to  be  allowed,  upon  com- 
plaint to  the  court,  justice  ought  to  be  done.     2  Inst.  381.     F.  N.  B.  129. 
F. — 2.  If  in  account  in  London,  or  other  court  of  record,  the  auditors  as- 
signed by  the  court  do  not  allow  the  sums  which  they  ought,  the  accountant 
shall  have  a  writ   exparte  talis,  to  make   account  before  the  treasurer  and 
barons  in  the  exchequer,  which  contains  a  scire  facias  to  the  plaintiff  to  ap- 
pear there  for  such  intent.     F.  N.  B.    129.  G. — 3.  And  by  the  stat.  W.  2. 
11.  If  the  auditors  assigned  by  the  plaintiff  himself  do  not  do  justice  ;  as,  if 
they  charge  the  defendant  with  receipt  of  that  which  he  did  not  receive,  or 
do  not  allow  him  his  reasonable  expences,  he  shall  have  a  writ  exparte  talis 
for  his  relief.     2  lust.  381.   F.  N.  B.    129.  F.— 4.  But  this  lies  not  against 
auditors  assigned  by  the  court.     2  Inst.  381.     Ruled  in  Reg.  137.  b.  F.  N. 
B.  [*]129.  F. — 5.  And  this  writ  is  a  commission  to  the  barons  of  the  ex- 
chequer to  do  right.     2.  Inst.  381.     Reg.  137.  b. — 6.  After  this  writ,  the 
accountant  may  find  sureties  in  the  chancery,  or  before  the  treasurer  and 
barons,  and  thereupon  shall  be  bailed  out  of  prison.     F.  N.  B.  129.  I.  130. 
A.      \  The  proceedings  of  auditors  may  be  enquired  into  to  shew,  that  they 
mistook  the  law.     Spencer  v.  Usher,  2  Day,  116.  Exceptions  to  an  account 
reported  by  auditors  after  the  same  has  been  returned,  cannot,  regularly,  be 
taken.     Crousellat  v.  M'Call,  5  Binn.  433.  } 

(E  15.)  Judgment.     Vide  Pleader  (2  T.) 

[I.  There  are  two  judgments  in  account;  one  interlocutory — that  the 
defendant  do  account ;  the  other  final — that  the  plaintiff  do  recover.  Co. 
Ent.  46.  b.  Rast.  Ent.  17.  11  Rep.  38. — 2.  The  first  is  essential,  though 
only  interlocutory.  C.  T.  II.  394. ;  and  though  error  does  not  lie  there- 
on.]— 3.  If  the  defendant  enters  into  the  account  at  the  day  assigned,  and 
afterwards  the  account  is  adjourned  to  another  day,  and  then  the  plaintiff 
docs  not  appear,  it  will  be  a  discontinuance  ;  for  there  can  be  no  nonsuit 
after  judgment.  R.  Cro.  El.  19. — 4.  But  the  plaintiff  afterwards  may  have 
a  scire  facias  upon  the  judgment  ad  computandum.  R.  Cro.  El.  19. — 5.  If 
the  defendant  refuses  to  account,  the  judgment  shall  be,  that  the  plaintiff 
recover  according  to  the  value  mentioned  in  the  declaration.     R.  Cro.  El. 

Vol.  I.  25  [*199] 


194  ACCORD. 

806.     R.  Winch  5. — 6.  So  if  he  gives  an  imperfect  account*     Semb.  Lut. 
63. — 7.  And  there  is  no  need  of  a  writ  of  inquiry  for  the  value.     Lut.  63. 
Cro.  El.  806. — 8.  Though  the  defendant  takes  the  value  of  the  goods  by 
protestation.     Dub.  Lut.  63. — 9.  And  judgment,  quod  recuperet  the  value 
o    he  goods,  of  which  the  account  is  demanded,  would  be  ill.     Lut.  63. 
Cro.  El.  806. — 10.  So  if  the  defendant  interplead,  and  it  be  found  against 
him,  the  judgment  shall  be,  that  the  plaintiff  recover  his  damages  and  costs. 
R.  Cro.  El.  84. — 11.  So  the  plaintiff  in  account  generally  may  recover 
damages.     1  Leo.  302.     R.  2  Leo.    1 1 8.  {  The  rule  that  a  party  cannot 
recover  a  greater  amount  of  damages  than  the  sum  demanded,  does  apply 
to  the  action  of  account.     Therefore,  where  the  auditors  reported  that  the 
defendant  was  in  arrear  to  a  greater  amount  than  the  sum  demanded  in  the 
declaration,  it  was  held  to  be  good.     Gratzr.  Phillips,  5  Binn.  564.  Where 
the  plaintiff  lays  the  value,  and  also  damages,  he  may  have  judgment  for  the 
value  and  also  for  damages,  distinguishing  each.  Ibid.  When  judgment  for 
damages  shall  be  given.  Ibid.  Qu.  Whether  judgment  may  be  entered  on 
report  of  auditors  finding    a  balance  due  the    defendant.     Crousillat  v. 
M'Call,  5  Binn.  433.  M'Call  v.  Crousillat,  3  Serg.  and  Rawle,  7.     Debt  will 
lie  for  such  balance,  M'Call  v.   Crousillat,  3  Serg.  and  Rawle,  7.  j      Vide 
in  Damages,  (A  1,  &c.) 

(E  16.)  Execution, 

1.  After  final  judgment  in  account,  the  plaintiff  ought  to  pray,  that  the 
body  of  the  accountant  be  committed  in  execution.     Lut.  51. — 2.  And  if 
he  refuses  his  body,  he  may  pray  an  elegit.     Lut.  51. — 3.  And  a  writ  lies 
to  the  gaoler  to  receive  him.     Reg.  137. 

Account  in  Chancery.     Vide  Chancery,  (2  A  1,  Sic.) 
The  Court  or  Accounts  in  the  Exchequer.     Vide  Courts,  (D  3.) 
Plea  of  Insimul  Computaberunt  in  Assumpsit.  Vide  Pleader,  (2  G  11.) 
Account  by  an  Executor,  or  Administrator,  in  the  Spiritual  Court* 

Vide  Prohibition,  (G  21.) 
Account  of  Officers  of  Sewers.     V  ide  Sewers,  (F  1 .) 
Sheriff's  Account.     Vide  Viscount,  (G  1,  &c.) 

ACCOMPTANT. 

Vide  Accompt. — Chancery,  (2  A  4,  &c.) 

L*]ACCORD. 

(A)  ACCORD  WITH  SATISFACTION. 

(A  1.)  When  a  good  plea. 

1.  In  personal  actions — general  rule.  p.  £01. 

2.  In  personal  actions— -Account*  p.  201. 

3.  Appeal  of  maihem.  p.  201. 

4.  Assumpsit  p.  201. 

5.  Attaint,  p.  201. 

6.  Conspiracy,  p.  201. 

7.  Covenant,  p.  202. 

8.  Debt.  p.  202 

9.  Detinue,  p.  202. 
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10.  Maintenance  v.  202. 

11.  Ravishment  of  ward.  p.  202. 

12.  In  personal  actions;  lasVy,  Trespass,  p.  202. 

13.  In  actions  mixed  or  savouring  of  the   realty— Detinue  of 

charters,  p.  202. 

14.  Ejectment,  p.  202. 

15.  Forgery  of  deeds,  p.  202. 

16.  Quars  ejicit.  p.  202. 

17.  Quote  tmpediL  p.  202. 

18.  In  actions  mixed  or  savouring  of  the  realty;    lastly, 

Waste,  p.  202. 

19.  To  or  by  one  of  several,  p.  203. 


(A  2.)  When  not. 

1.  In  real  actions,  p.  203. 

2.  Annuity,  p.  203. 

3.  Covenants  p*  203. 

4.  Debt.  p.  203. 

5.  Satis/action  moving  from  a  stranger,  p.  203. 

(B)  WHAT  ACCORD  IS  GOOD. 

(6  1.)  It  must  be  in  full  satisfaction.— What  shall  not  be  so,  vide 

Condition,  L  2,  3. 

1.  General  rule  and  illustrations,  p.  203. 

2.  Agreement  to  pay  a  less  sum.  p.  204. 

3.  Acceptance  of  another  security,  p.  204. 

4.  Satisfaction  of  a  single  bill.  p.  204. 

5.  Judgment  and  execution  against  a  co*contractor.  p.  204. 

(B  2.)  What  shall  be  a  satisfaction, 

1.  Miscellaneous  cases,  p.  204. 

2.  Acceptance  of  a  less  sum.  p.  205. 

3.  BUI  of  exchange  or  promissory  note.  p.  205, 

4.  Deed,  p.  206. 

5.  Bute  of  court,  p.  206, 

[#](B  3.)  Must  be  certain. 

1.  General  rule  and  illustrations,  p.  206. 

2.  Whether  performance  aids  uncertainty,  p.  206. 

(B  4,)  Must  be  executed. 

1.  Beadiness  to  perform  %s  not  sufficient. p.  206. 

2.  Nor  a  tender,  p.  206. 

3.  Nor  part  performance,  p.  206. 

4.  Nor  verbal protnise  by  a  stranger  without  consideration. 

p.  207. 

5.  T7ie  execution  too  must  be  before  suit  commenced,  p.  207. 
§.  Unless  in  the  case  of  mutual  promises,  p.  207. 

(C)  HOW  IT  SHALL  BE  PLEADED. 

1.  Whether  as  accord  or  as  satisfaction,  p.  207. 

2.  Satisfaction  of  a  bond  not  due.  p.  207. 
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3.  Mutual  promises,  p.  207*. 

4.  Replication,  p.  208. 

<D)  ARBITRAMENT. 

(D  1.)  When  it  is  a  bar. 

1.  General  rule  and  illustrations,  p.  208. 

2.  In  debt  on  bond.  p.  208. 

(D  2.)  When  not. 

1.  From  the  nature  of  the  debt  or  duty.  p.  208. 

2.  From  the  nature  of  the  award  itself,  ft.  208. 

5.  From  the  award  not  having  been  performed,  p.  209. 

(A)  ACCORD  WITH  SATISFACTION, 
(A  1.)  When  a  good  plea. 

1*  In  personal  actions — general  rule. 

In  many  personal  actions,  accord  with  satisfaction  is  a  good  plea.  As, 
in  all  actions,  where  damages  only  are  to  be  recovered.  R.  Dy.  75.  b.  D. 
1  Brownl.  1 34.  \  Qu.  Whether  Accord  and  Satisfaction  can  be  pleaded 
in  bar  of  a  writ  of  error.     Potter  v.  Smith,  1 4  Johns.  Rep.  444.  } 

2.  In  personal  actions — Account. 

In  account.     Lut.  52.     Cro.  Car.  116.     Vide  Accompt,  (E.  5.) 

3.  Appeal  ofmaihem* 

In  appeal  of  maihem.     6.  Co.  44.  a.     9  Co.  78.  b. 

4.  Assumpsit. 

In  assumpsit.     R.  Dy.  75.  b.     Vide  Pleader,  (2  G.  9.) 

'  5.  Attaint. 

In  an  attaint.     6  Co.     44.  a.  Dy.  75.  b. 

6.  Conspiracy. 

In  conspiracy.     1  Rol.  267. 1.  15.  9  Co.  78.  a. 

[*]7.  Covenant. 

So  in  covenant,  after  the  covenant  broken  ;  for  the  suit  does  not  accrue 

by  the  deed,  but  by  the   subsequent  breach.     R.   6  Co.  44.  a.  2  Cro. 

100.  R.  Lut.  359.     Adm.  2  Rol  188.     Per  three  J.  Yel.  125.  D.  Al.  39. 

\  Harper  v.  Hampton,  1  Har.  &  Johns.  Rep.  673.     Payne  v.  Barnet,  2 

Marsh.  312.  }  Vide  Pleader,  (2  V.  8,9.) 

8.  Debt. 

1  •  So,  in  debt  upon  a  bond  to  pay  money,  an  accord  executed  before  the 
day  of  payment.  Cro.  El.  46. — 2.  Or,  to  pay  upon  a  contingency,  an  ac- 
cord executed  before  the  contingency  happened.  Semb.  2  Cro.  254. — 3. 
In  debt  for  rent  upon  a  lease  for  years.  Semb.  1  Rol.  266.  1.  10.  9  Co. 
79.  a. 

9.  Detinue. 
In  detinue.     9  Co.  78.  b. 

10.  Maintenance. 

In  maintenance.     Dy.  75.  b.    9  Co.  78.  a. 
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11*  Ravishment  of  ward. 
In  ravishment  of  ward.     9  Co.  78.  b.     11  H.  7.  13.     13  II.  7.  20. 

12.  In  personal  actions — lastly,  Trespass. 

So,  in  trespass,  and  all  actions  vi  et  armis,  where  outlawry  lies  by  the 
common  law.     1  Brownl.    134.     9  Co.  78.  a.     Vide  Pleader,  (3  M.  13.) 
13.  In  actions  mixed  or  savouring  of  the  realty — Detinue  of  charters. 

In  detinue  of  charters  of  a  freehold,  though  the  charters  are  to  be  recov- 
ered.   9  Co.  78.  b. 

14.  Ejectment. 

So,  in  ejectment,  though  the  possession  shall  be  recovered.  Dub.  13 
H.  7.  20.     R.  9  Co.  73,   Peytoe.     1  Brownl.  133,    134.     2  Brownl.   128. 

15.  Forgery  of  deeds. 

In  a  writ  of  forging  of  false  deeds.     Dy.  75.  b. 

16.  Quare  ejecit. 

So,  in  quart  ejecit  infra  terminum.     9  Co.  80,  78.  b.     1 1  H.  7.  13. 

1 7.  Quare  impedit. 

In  quare  impedit.     Semb.  1  Brownl.  134.    2  Brownl.  131.    11  H.  7.13. 

18.  In  actions  mixed  or  savouring  of  the  realty — lastly,  waste. 

1.  So,  in  waste  in  the  tenuit,  against  a  lessee  pur  outer  vie  ;  for  damages 
only  shall  be  recovered.  R.  1  Rol.  266.  1.  12.  Vide  Pleader,  (3  O.  9.) 
—2.  So,  in  waste  against  a  lessee  for  years  in  the  tenet,  as  well  as  in  the 
tenuit,  accord  with  satisfaction  is  a  good  plea,  though  the  term  also  shall  be 
recovered.  Per  three  J.  Cont.  1 1  H.  7.  1 3.  13  H.  7.  20.  But  it  seems, 
that  judgment  was  not  entered  ;  for  the  record  does  not  [*]appcar.  R. 
Ace.  Bend.  35.  Agr.  ace.  9  Co.  78.  b.  Mo.  6.  6  Co.  44.  a.  Per  Dan- 
iel, 2  Cro.  99.     R.  ace.  Cro.  El.  356. 

1 9.  To  or  by  one  of  several. 

1.  So,  accord  with  satisfaction  to  one  plaintiff  is  a  bar  to  all.  R.  9  Co. 
79.  b. — 2.  [Satisfaction  of  a  joint  wrongdoer  discbarges  the  others.  3 
Taunt  117.]  {  So,  though  it  be  expressly  provided,  that  the  accord  and 
satisfaction  shaH  not  operate  in  favour  of  the  other  wrongdoers.  Ruble  v. 
Turner,  2  Hen.  &  Munf.  38.  But  if  the  plaintiff  be  an  infant,  an  accord 
with  one  joint  wrongdoer  is  no  bar ;  and  it  shall  be  left  to  the  jury  to  de- 
termine whether  the  party  has  received  an  adequate  compensation  for  the 
Mjwy.    Baker  v.  Lovett,  6  Mass.  Rep.  78.  } 

(A  2.)  When  not. 

1  •  In  real  actions. 

1.  But  accord  with  satisfaction  is  no  plea,  where  the  inheritance  or  free- 
hold is  to  be  recovered.  R.  9  Co.  79.  b. — 2.  Though  the  satisfaction  be 
of  a  matter  of  as  high  a  nature  ;  as,  if  a  disseisee  accept  the  manor  of  D.  hi 
satisfaction  of  the  land  of  which  he  was  disseised.     R.  4  Co.  1.  b. 

2.  Annuity. 
Nor,  in  a  writ  of  annuity.     Dy.  1.  a.  in  marg. 

3.  Covenant. 

1.  Or,  in  covenant  to  pay  money.  6  Co.  44.  a.  Vide  2  Cro.  99.  R. 
Lut.  359.— 2,  Though  the  accord  be  before  or  after  the  day  of  payment. 
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2  Cro.  100,  quart  and  vide  supra*  (vide  Str.  6 15.) — 3.  Nor,  in  a  covenant 
executory,  before  a  breach.  R.  Cont.  2  Rol.  187.  Ace.  Lut.  359.  {  Vide 
(Al.)7.j 

4.  Debt* 

1.  So,  accord  is  no  plea,  where  a  certain  duty  accrues  by  the  deed  mere- 
ly ;  for  a  deed  ought  to  be  avoided  by  a  matter  of  as  high  a  nature.  R.  6 
Co.  44.  a.  Bro.  Dett,  174. — 2.  As,  in  debt  upon  a  bill,  or  bond  to  pay 
money.  6  Co.  44.  a.  R.  2  Cro.  650.  R.  if  not  executed  before  the  for- 
feiture of  the  bond,  though  it  be  afterwards.  Cro.  El.  46. — 3.  So,  it  is  no 
plea  in  debt  upon  a  bond  with  condition  to  make  an  account,  or  to  do  any 
other  collateral  thing.     R.  Dy .  1  •  a.     9  Co.  79.  a. 

5.  Satisfaction  moving  from  a  stranger* 

So,  it  is  no  plea,  if  the  satisfaction  accrues  from  a  stranger  :  as,  if  an  obli- 
gee plead  that  A.  surrendered  a  copyhold  to  the  plaintiff,  which  he  accept- 
ed in  satisfaction.  Per  two  J,  Cro.  El.  541.  [5  East,  294.  1  Smith, 
515.]      {  Vide  Clow  v.  Borst,  6  Johns.  Rep.  37.  } 

(B)  WHAT  ACCORD  IS  GOOD. 

(B  1.)  It  must  be  in  full  satisfaction — What  shall  not  be  so.   Vide 

Condition,  L.  2,  3. 

1.  General  rule  and  illustrations* 

1.  An  accord,  that  makes  a  good  plea,  must  be  in  full  satisfaction  of  the 
thing  demanded. — 2.  And  therefore,  if  the  defendant  plead  an  accord  be- 
tween him  and  the  plaintiff,  that  if  he  did  his  endeavour  to  reconcile  the 
plaintiff  and  a  stranger,  then,  &c.  it  is  not  good:  for  his  endeavour  is  no 
satisfaction  to  the  plaintiff.  1  Rol.  128.  1.  15.— 3.  So,  in  an  action  upon 
the  stat.  of  Rich.  2.  for  a  forcible  entry,  if  the  defendant  plead  an  accord, 
that  the  plaintiff  should  re-enter,  and  have  [*]his  charters  re-delivered  by 
the  defendant,  it  is  not  good  ;  for  the  re-delivery  to  the  plaintiff  of  his  own 
charters  is  not  any  satisfaction  for  his  precedent  tortious  entry.  1  Rol.  128. 
1.  25.     Dy.  356.  a.     PI.  Com.  5.  b.— 4.  So,  in  trespass,  if  the  defendant 

{dead  an  accord,  that  the  plaintiff  should  have  his  cattle  again.  1  Rol.  128. 
.  35. — 5.  That  the  plaintiff  and  defendant  should  be  quit  of  actions  against 
each  other.  1  Rol.  128.  1.  40.  Lut.  57.-6.  So,  in  covenant  for  not  re- 
pairing,  that  it  was  agreed,  that  the  defendant  should  do  the  repairs,  4  Mod. 
88. — 7.  That  he  should  give  a  rush,  or  other  thing  of  no  value.  Dal.  105. 
— 8.  So,  if  the  defendant  plead  an  accord  by  order  of  a  court  martial*  that 
the  defendant  should  make  a  submission  in  such  a  place  and  before'  such 
persons  in  satisfaction  of  that  matter,  which  he  did  accordingly  :  For  this  is 
no  satisfaction  for  the  damage,  except  in  point  of  honour.  R.  1  Rol.  128. 
1.  50. — 9.  Or,  that  the  defendant  should  confess  the  injury  to  the  plaintiff 

and  ask  forgiveness  upon  his  knees.     Per  two  J.  2  Rol.  96 10.  So  if  he 

plead  an  accord,  to  deliver,  &c.  in  satisfaction  of  part  of  a  debt.  4  Co.'  3.  a* 
— 1 1 .  Or,  an  accord,  to  deliver  money,  in  satisfaction  of  a  bond  or  other 
specialty,  with  condition  to  perform  a  collateral  matter.  Co.  Lit.  212.  b. 
9  Co.  79.  a,  b. — 12.  Or,*"  to  deliver  a  horse  or  other  thing  in  satisfaction  of 
money  to  be  paid  to  a  stranger.  Co.  Lit.  21 2.  b.  }  A  receipt  by  a  sea- 
man in  full  of  all  demands,  against  the  ship,  her  officers  and  owners,  for  wa- 
ges, "  and  one  dollar  as  a  full  compensation  for  every  thing  else,"  will  not 
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support  a  plea  of  accord  and  satisfaction,  in  an  action  against  the  master,  for 
assault  and  battery,  especially,  when  the  master  withheld  the  wages  until 
the  seaman  would  sign  the  receipt.  Thomas  v.  M'Daniel,  14  Johns.  Rep. 
185.  Vide  Blum  r.  Chester,  5  Day,  359.  } 

2.  Agreement  to  pay  a  less  sum. 

So,  if  he  plead  an  accord,  to  pay  a  less  sum  at  the  same  or  a  subsequent 
day.  R.  1  Leo.  19.  Cro.  El.  193.  [5  East,  230.]  .  {  Vide  Seymour  v. 
Minturn,  17  Johns.  Rep.  169.  But  the  rule  is  not  applicable  as  to  the  in- 
terest which  may  have  accrued  ;  thus,  where  the  sum  paid,  and  received  in 
full  satisfaction,  exceeded  the  principal  sum,  but  fell  short  of  the  amount  of 

frincipal  and  interest,  it  was  held  a  good  bar.     Johnston  v.   Brunnan,  5 
ohns.  Rep.  268.  \ 

3.  Acceptance  of  another  security. 

\\.  The  giving  of  another  security  which  in  itself  could  not  operate  as  an 
extinguishment  of  the  original  one,  cannot  operate  as  such,  by  being  pursued 
to  judgment,  unless  it  produce  the  fruits  of  a  judgment.  3  East,  251. — 2. 
A  bond  given  in  lieu  of  a  covenant  unbroken  pursuant  to  a  simple  agreement, 
but  not  expressed  to  be  so  given,  will  not  discharge  the  covenant.  1  Taunt. 
428.]      {  Vide  Boyd  v.  Hitchcock,  20  Johns.  Rep.  76.  \ 

4.  Satisfaction  of  a  single  bill. 

[[Where  a  debt  accrues  by  obligation  not  conditioned,  the  satisfaction  must 
be  by  deed.     2  Wils.  87.     6  Rep.  43.    Cro.  Jac.  254.    Vide  Str.  615.] 

5.  Judgment  and  execution  against  a  co-contractor. 

[1.  Judgment  against  a  co-contractor  though  by  cognovit  is  no  extin- 
guishment unless  realized  by  execution,  and  then  only  to  the  amount  receiv- 
ed. 2  N.R.  474.  Vide  3  East,  251.— 2.  Taking  in  execution  the  person 
of  one  of  several  and  distinct  parties  liable  upon  a  bill  of  exchange,  will  not 
discharge  the  others;  that  being  no  satisfaction,  and  so  the  bill  still  unpaid. 
2  Blk.  1235.]  {  So,  where  one  of  two  joint  and  several  makers  of  a  pro- 
missory note,  paid  a  sum  less  than  the  amount  of  the  principal  sum,  on  the 
receipt  of  which,  the  payee  agreed,  by  parol,  not  to  call  on  him  for  the  resi- 
due, the  accord  was  held  to  be  no  satisfaction  of  the  note,  nor  bar  to  the 
plaintiff's  action  against  the  makers.  Harrison  v.  Close,  2  Johns.  Rep. 
448. } 

(B  2.)  What  shall  be  a  satisfaction. 

1.  Miscellaneous  cases. 

1.  But,  it  is  a  good  bar,  if  the  defendant  plead  an  accord,  that  if  the  de- 
fendant did  his  endeavour  to  reconcile  the  plaintiff  and  a  stranger,  then,  &c. 
and  that  he  did  his  endeavour,  whereby  at  his  costs  they  are  [*]agreed.  1 
Rol.  128.  1.  20. — 2.  So,  if  he  plead  an  accord,  to  deliver  charters,  to  which 
he  had  a  title.  1  Rol.  128.  1.  30. — 3.  So,  an  accord,  to  deliver  to  the  plain- 
tiff, being  cestuy  que  use,  a  charter  of  feoffment,  which  the  feoffees  gave  to 
him  ;  for  the  deed  belongs  to  the  feoffees,  not  to  the  cestuy  que  use,  and 
their  gift  to  the  defendant  was  good.  R.  Cro.  El.  357. — 4.  So,  an  accord, 
that  he  should  re-deliver  to  the  plaintiff  his  own  cattle  at  a  certain  place, 
whereby  he  was  at  the  charge  of  driving  them  to  that  place.  Per  Dodr. 
2  Rol.  96. — 5.  That  an  executor  should  quietly  relinquish  the  possession  of 
an  house,  which  his  testator  held  for  life,  to  him  in  the  reversion.     Semb. 
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Yd.  125.  Per  three  J.  Fenner  cont. — 6.  That  each  should  give  the  other 
a  quart  of  wine.  1  Rol.  128.1.  43. — 7.  That  he  should  enter  into  a  stat- 
ute, or  bond  in  satisfaction  of  money  due  by  contract.     Co.  Lit.  212.  b. — 

8.  So  an  accord,  to  deliver  money  in  satisfaction  of  an  horse,  or  collateral 
thing  due  by  contract  or  assumpsit  without  deed,  is  good.     9  Co.  79.  b. — 

9.  Or,  to  deliver  a  horse,  &c.  in  satisfaction  of  money  to  the  party  himself. 
Co.  Lit.  212. — 10.  Though  the  condition  be,  that  A.  shall  pay  the  money 
to  the  party.  Co.  Lit.  212.  b. — 11.  So  an  accord,  to  excuse  one  from  an 
amerciament  in  a  court  baron.  Dan.  239. — 12.  So,  an  accord,  to  pay  so 
much  to  A.  by  the  appointment  of  the  plaintiff,  in  satisfaction,  is  good. 
Win.  En.  1075.  R.  Skin.  391. — 13.  To  make  an  abatement  in  the  mar- 
riage portion  of  his  daughter.  1  Rol.  128.  1.  10.  |  So,  an  agreement  that 
the  defendant  should  assign  all  his  stock  in  trade,  &c.  to  the  plaintiff  and 
his  other  creditors,  such  assignment  having  been  made,  and  the  property 
having  been  delivered,  and  received  in  full  satisfaction,  this  was  held  to  be 
a  good  bar.  Watkinson  v.  Inglesby,  5  Johns.  Rep.  386.  So,  the  accep- 
tance of  a  judgment,  as  satisfaction  of  a  debt  of  an  inferior  nature,  is  good. 
Seaman  v.  Haskins,  2  Johns.  Cgs.  195.  S.  P.  Furman  v.  Haskins,  2  Caines' 
Rep.  369.  So,  the  parties  having  suits  depending  against  each  other,  an 
agreement  to  discontinue  their  respective  suits,  and  an  actual  discontinuance, 
may  be  pleaded  in  bar,  as  an  accord  and  satisfaction.  Fosters.  Trull,  12 
Johns.  Rep.  456.  \ 

2.  Acceptance  of  a  less  sum* 

Payment  and  acceptance  in  full  satisfaction  of  a  less  sum  either  before  the 
day,  or  at  another  place  than  that  mentioned  in  the  condition,  extinguishes. 
Co.  Litt.  212.  b.  {  So,  where  the  debtor  gives  his  promissory  note,  indors- 
ed by  a  third  person,  as  further  security,  for  a  part  of  the  debt,  which  is  ac- 
cepted by  the  creditor  in  full  satisfaction  of  all  demands,  it  extinguishes  the 
whole  debt,  and  may  be  pleaded  in  bar  as  an  accord  and  satisfaction. , 
Boyd  v.  Hitchcock,  20  Johns.  Rep.  76.  } 

3.  Dill  of  exchange  or  promissory  note* 

[1.  Where  under  an  agreement  notes  are  to  be  taken  in  payment  and  at 
the  payee's  risk,  the  demand  is  satisfied  though  they  are  dishonoured.  Secus 
if  not  taken  at  his  risk.     7  T.  R.  64. — 2.  If  pursuant  to  a  contract  of  sale, 
the  vendor  takes  in  payment  a  check  upon  the  vendee's  banker  for  a  bill  at 
three  months,  and  instead  of  receiving  a  bill  has   the   amount  transferred 
from  the  vendee's  account,  and  with  his  consent,  to  his  own  ;  on  the   bank- 
er's failing  before  the  three  months  are  expired,  the  vendee  is  discharged. 
6  T.  R.  1 39. — 3.  The  acceptance  of  a  negotiable  instrument  on  account  of 
a  debt,   is  prima  facie  a  satisfaction.     5  T.  R.  513.   517. — 4.  If  a  person 
take  a  draft  upon  another  in  payment  of  a  debt,  and  hold  it  an  unreasonable 
time  before  he  demands  the  money,   and  the  person  upon  whom  it  is  drawn 
becomes  insolvent  in  the  interim,   the  drawer  is  discharged.  2  Wils.  353. — 
5.  If  a  negotiable  instrument  taken  in  satisfaction  is  dishonoured,  and  no 
notice  sent  to  the  debtor,  being  the  drawer  ;  or  shewing  that  he  had  eflects 
with  the  drawee,  he  is  discharged.     3  M.  &  S.  362. — 6.  If  one  customer 
indorse  and  pay  into  a  banker's  a  short  bill,  drawn  upon  the  banker  by  an- 
other customer,  he  does   not,  by  overdrawing  his  account,   make  the  bill, 
what  it  was  not  before,  payment  from  the  other  customer.     2  B.  &  P.  5\  8. 
— 7.  \i^  by  the  custom  of  a  banking-house,  stated  periods  are  fixed  at  which 
bills  drawn  by  one  customer  in  favour  of  another,  are  carried  as  cash  to  the 
credit  of  the  one,  and  debit  of  the  other  ;  and  the  f*lday  of  adjustment 
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having  passed  without  carrying  a  bill  so  drawn  to  the  cash  account  of  the 
payee,  but  having  carried  the  amount  to  the  debit  of  the  drawer,  the  bank- 
er fails ;  the  bill  is  not  to  be  considered,  not  having  been  taken  as  payment 
between  the  parties.     2  B.  &  P.  518.] 

4.  Deed* 

[Accord  by  deed,  though  without  actual  satisfaction,  is  nevertheless  con- 
clusive.    2  Taunt.  141.] 

5.  Rule  of  court* 

[A  right,   when  single,  may  be  extinguished  by  rule  of  court*     Cowp. 

406.] 

(B  3.)  Must  be  certain. 

1  •  General  rule  and  illustrations* 

1.  So,  an  accord  must  be  certain:  and  therefore,  an  accord,  that  the 
defendant  shall  relinquish  the  possession  of  a  house  in  satisfaction,  &c.  is 
not  good,  without  saying  at  what  time  he  shall  relinquish  it.  R.  per  three 
J.  Yel.  1 25. — 2.  Nor  an  accord,  that  he  shall  employ  workmen  in  repairs 
for  two  or  three  days.  Semb.  4  Mod.  88.  {  So,  where  the  plea  alleged, 
that  on  stating  a  balance  of  accounts,  the  defendant  delivered  certain  nego- 
tiable notes  to  a  third  person,  in  behalf  of  the  plaintiff,  without  avering,  that 
such  third  person  was  the  agent  of  the  plaintiff,  or  that  the  notes  were  re- 
ceived in  full  satisfaction,  the  plea  was  held  bad.  Bird  v.  Caritat,  2  Johns. 
Rep.  342.  {  — 3.  But  an  accord,  that  whereas  the  marriage  of  his  son  was 
worth  500/.  the  plaintiff  should  give  the  defendant,  only  400/.  whereby  100/. 
was  abated    in  satisfaction  of  all  trespasses,  is  good.     1  Rol.  128.1.12. 

2.   Whether  performance  aids  uncertainty* 

And,  though  the  defendant  shews  a  performance  in  certain,  yet  that  does 
ftot  aid  an  accord,  that  was  uncertain  in  the  foundation.     R.  Yel.  125. 

(B  4.)  Must  be  executed. 

1*  Readiness  to  perform  is  not  sufficient. 

So,  an  accord  must  be  executed,  otherwise  there  will  be  no  remedy  for 
t  non-performance ;  and  therefore,  an  accord  to  pay  money  in  satisfaction, 
is  not  good,  if  he  shews  only,  that  he  is  ready  to  pay ;  but  he  ought  to  say, 
that  he  has  paid  it.  1  Rol.  129.  1.  25.  R.  1  Leo.  19.  [2  H.  B.  317.  5 
T.  Jt.  141.]  }  Watkinson  v.  Juglesby,  5  Johns.  Rep.  386.  Coit  v.  Hous- 
ton, 3  Johns.  Cas.  243.  Payne  v.  Barnet,  2  Marsh.  312.  A  pre-existing 
debt  is  extinguished  by  the  delivery  of  a  collateral  thing  to  a  person  appoint* 
cd  by  the  party  to  receive  it.  Anderson  v*  The  President,  Directors  and 
Company  of  the  Highland  Turnpike,  16  Johns.  Rep.  86.  } 

2.  Nor  a  tender* 

1.  So,  if  he  shews  only  a  tender  and  refusal.  1  Rol.  129. 1.  22.  R.  9 
Co.  79.  b.  R.  2.  Jon.  6. — 2.  So,  if  he  shews  a  tender,  with  uncore  prist. 
R.  Cro.  El.  193.  }  Under  what  circumstances  a  tender  shall  be  equiva- 
lent to  a  performance.      Coit  v.  Houston,  3  Johns.  Gas.  243.  \ 

3.  Nor  part  performance* 

1.  So,  if  he  does  not  shew  it  to  be  perfectly  executed.  R.  Dy.  75.  b. 
356.  a.  PI.  Com.  5.  9  Co.  79.  b.— 2.  As,  if  an  accord  be  to  do  two  thing?, 
and  he  shews  only  one  of  them  performed.  1  Rol.  129. 1.  12.  1  Rol.  471. 
L  10.    R.  Cro.  Car.  193.     Vide  Dy.  356.  a — 3.  So.  if  an  accord  was,  to 
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pay  money,  and  an  attorney's  bill,  and  he  shews,  that  he  paid  the  money, 
and  was  ready  to  pay  the  bill,  but  never  had  it.  R.  Ray.  203.  1  Mod. 
69.  2  Keb.  690. — i.  To  pay  money,  and  give  counsel  upon  request,  and 
that  he  was  not  requested.  Bro.  Accord,  7. — 5.  To  pay  3/.  with  a  prom-. 
ise  to  pay  the  residue  in  satisfaction  ;  and  [*]that  he  had  paid  the  3/.  Per 
Twisd.  1  Mod.  69.-6.  To  pay  15*.  and  that  the  plaintiff  should  receive 
the  residue  in  goods  ;  and  that  he  paid  the  15*.  and  was  ready  to  deliver 
goods  for  the  residue.  R.  Cro.  El.  305. — 7.  So,  an  accord,  that  the  plain- 
tiff and  defendant  should  eich  deliver  up  his  part  of  an  indenture  to  be  can- 
celled, and  that  he  had  delivered  his  part,  is  not  good  ;  because  he  does 
pot  shew  that  both  parts  were  delivered  up.     R.  3  Lev.  189. 

4.  Nor  verbal  promise  by  a  stranger  without  consideration* 
1.  So,  an  accord,  that  A.  shall  be  his  paymaster  ;  for  it  does  not  appear, 
that  there  was  any  consideration  to  charge  A.  R.  Ray.  451.  [vide  3  T.  R. 
180.J— 2.  So  if  A.  did  not  agree  by  writing ;  for  by  the  stat.  29  Car.  2.  be  is 
Hot  liable  for  the  debt  of  another,  without  a  memorandum  in  writing.  R. 
Ray.  451.     2  Jon.  158. 

5.  The  execution  too  must  be  before  suit  commenced* 

1  •  So,  an  accord  must  be  executed,  before  the  action  commenced :  and 
therefore,  an  accord  to  do  a  thipg  at  a  day  to  come,  is  not  good.  I  Rol. 
129. 1.  6. — 2.  But,  an  accord  to  do  a  thing  at  a  future  day,  is  good,  if  it  be 
executed  before  the  action  commenced,  though  it  was  executory  at  tbe  time 
of  the  accord.  1  Rol.  129. 1.  17.  \  Vide  Bird  v.  Caritat,  2  Johns.  Rep. 
342,  | 

6.  Unless  in  the  case  of  mutual  promises. 

1  •  So  an  accord,  with  mutual  promises  to  perform,  is  good,  though  the 
thing  be  not  performed  at  the  time  of  action  ;  for  the  party  has  a  remedy  to 
compel  the  performance.  Adm.  Ray.  450.  2  Jon.  158.— 2.  Yet,  the  rem- 
edy ought  to  be  such,  that  the  party  might  have  taken  it  upon  the  mutual 
promise  at  the  time  of  the  agreement.     R.  2  Jon*  1 68. 

(C)  HOW  IT  SHALL  BE  PLEADED. 

1  •   Whether  as  accord  or  as  satisfaction. 

1 .  If  a  man  plead  an  accord,  the  safest  way  is  to  plead  it  as  a  satisfaction,, 
and  not  by  way  of  accord  ;  and,  therefore,  he  need  say  no  more,  than  that 
the  defendant  gave  so  much  to  the  plaintiff  in  satisfaction,  which  the  plain- 
tiff received.  9  Co.  80.  b. — 2.  If  he  plead  it  as  an  accord,  he  must  shew 
a  precise  performance.  9  Co.  80.  b. — 3.  So,  if  a  man  pays  money  upon 
a  void  award,  which  is  accepted,  it  may  be  pleaded  as  an  accord  and 
satisfaction.     R.  1  Sal*  71. 

2.  Satisfaction  of  a  bond  not  due* 
If  a  man  plead  an  accord  executed  before  the  money  was  due  by  the  con- 
dition, he  ought  to  plead   it  in  satisfaction  of  the  money  by  the  condition, 
not  in  satisfaction  of  the  bond.     R.  2  Cro.  254, 

3.  Mutual  promises. 

1.  If  he  plead  it  as  a  mutual  agreement,  the  defendant  must  shew  such 

an  agreement,   upon  which  an  assumpsit  is  maintainable.     R.  2  Jon.    158. 

— 2.  And,  upon  which  an  actfon  is  given  at  the  time  of  the  assumpsit.     R« 

2  Jon.  163«*  3.  And  that  the  agreement  was  performed  on  the    part  of 
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the  defendant,  as  soon  as  could  be  before  the  action.     Vide  Lut.  1538. 
And  bow  it  was  performed.     R.  Skin.  391. 

[*]4.  Replication. 

1.  To  this  plea  the  plaintiff  may  reply.  Quod  non  recepit  in  satisfaction. 
9  Co.  80.  b.  K.  5  Mod.  86. — 2.  Or,  Quod  nondtditin  satisfaction  /  for  there 
must  be  a  mutual  payment  and  acceptance  [Vide  Str.  573  ;  3  East,  251.]  in 
satisfaction,  and  the  one  imports  both.  5  Mod.  86. — 3.  Or,  Nul  tiel  accord. 
Win.  Ent.  1075,  1076.  Tho.  70. 

(D.)  ARBITRAMENT.— SEE  TIT.  ARBITRAMENT. 

(D  1.)  When  it  is  a  bar. 

1  •  General  rule  and  illustrations. 
1.  In  all  actions  where  accord  is  a  good  bar,  arbitrament  is  also  a  bar. 
6  Co.  44.  Semb.  1  RoL.  267.  Y.  Dy.  75.  b. — 2.  So,  an  arbitrament  be- 
tween  A.  and  B.  for  a  trespass  done  by  my  cattle,  then  in  the  possession  of 
Jl.)  is  a  good  bar,  in  an  action  against  me  for  the  same  trespass.  1  Rol. 
268.  B. — 3.  So  an  award  of  a  collateral  matter,  is  a  good  bar.  1  Sal.  76, 
Mod.  Ca.  221. 

2.  In  debt  on  bond. 

So,  in  debt  upon  a  bond,  a  submission  of  all  matters  in  controversy,  and 
an  award,  that  the  bond  shall  be  discharged,  is  a  good  plea ;  though  a  bond 
by  itself  cannot  be  submitted,  nor  shall  arbitrament  be  any  plea  to  debt 
upon  it,  generally .     R.  1  Lev.  292.     R.  1  Rol.  264.  1.  30.     K,  Al.  5, 

(D  2.)  When  not. 

1.  From  the  nature  of  the  debt  or  duty. 

1.  But  in  actions  real,  arbitrament  is  no  plea.  1  Rol.  265.  1.  50.  266. 
1.  1,  &c. — 2.  Nor,  in  actions  founded  merely  upon  a  deed.  1  Rol.  265, 
T. — 3.  Nor,  in  actions  founded  upon  a  statute  or  record  merely ;  as,  in 
debt  for  arrears  of  an  account  found  before  auditors.  1  Rol.  265. 1.  5.  264. 
R.— 4.  And,  if  it  would  be  no  plea  in  debt,  it  is  no  plea  in  an  assumpsit  for 
the  same  debt.  R.  Al.  5. — 5.  Yet,  in  an  action  not  founded  upon  a  stat- 
ute or  record  only,  arbitrament  is  a  plea ;  as,  in  debt  upon  the  statute  of  la- 
bourers ;  for  it  is  founded  upon  the  departure  of  the  servant,  which  is  a 
matter  in  pais,  as  well  as  upon  the  statute.     1  Rol.  265.  1.  1 0. 

2.  From  the  nature  of  the  av>ard  itself . 

1.  So,  arbitrament  is  no  plea,  if  the  party  has  no  remedy  upon  the  award : 
as,  if  the  award  be  void.  D.  Lut.  57,  283.  Carth.  188.— 2.  If  the  award 
be  to  do  a  thing,  the  performance  of  which  the  party  cannot  compel  ;  as, 
to  be  nonsuited ;  to  deliver  lands  in  satisfaction,  &c. 

Rol.  266.  1.  35  ad  45,  267.  1.  35.  Lut.  57. — 3.  So,  if  the  award  does  not 
give  a  present  satisfaction,  or  a  satisfaction  that  will  be  executed  before  the 
action  commences.  D.  Lut.  56^  283. — 4.  Or,  at  least,  if  the  plaintiff'  has 
ao  remedy  by  action  upon  the  award.  D.  Lut.  56. — 5.  So,  if  the  award 
does  not  extend  to  the  thing  demanded  by  the  action ;  as,  if  the  arbitrament 
discharges  all  accounts,  and  the  action  is  for  money  upon  an  insimul  com- 
putasset.  R.  Al.  5. — 6.  So,  if  the  [*]award  does  not  give  a  new  duty,  but 
onlv  discharges  the  old  demand,  &c.  by  release,  &c.  R.  1  Sal.  G9. 
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3.  From  the  award  not  having  bun  performed. 

1.  But  generally,  the  plaintiff  may  have  a  remedy  upon  the  award ;  for 
the  submission  imports  mutual  promises ;  and  therefore,  if  the  Defendant 
pleads  arbitrament,  he  need  not  aver  performance  generally*  R.  in  B.  R. 
between  Crofts  and  Harris.  P.  3  W.  &  M.  Carth.  188.  Mod.  Ca.  222. 
Dy.  75.  b.  Vide  1  Sal.  69. — 2.  And  therefore,  if  the  award  be  to  pay 
money  at  a  future  day,  before  the  day  arbitrament  is  a  good  plea,  without 
shewing  payment.  1  Rol.  267.  1.  30.  D.  Lut.  56.  R.  5  Ed.  4.  7.  a.  PL 
Com.  6.  a. — 3.  So,  if  the  award  be  of  a  collateral  thing,  performance,  gen- 
erally,  need  not  be  averred.  Per  Holt,  Powel  cont.  1  Sal.  76.  Mod.  Ca. 
222. — 4.  Yet,  where  the  time  of  performance  is  past,  arbitrament  is  no  bar, 
without  shewing  a  performance,  though  the  plaintiff  has  a  remedy  by  action 
upon  the  award.  1  Rol.  267. 1.  25,  27.  D.  Lut.  56. — 5.  As,  if  the  award 
be  to  pay  money,  or  give  a  bond  at  a  day  past,  he  ought  to  shew,  that  he  has 
paid  the  money,  or  given  the  bond.  Lut.  56.  5  Ed.  4.  7.  a. — 6.  And,  it  is . 
not  sufficient  to  say,  tout  temps  prist,  and  make  a  tender  in  Court.  Lut.  56. 
—7.  Except  where  the  plaintiff  himself  is  the  causer  -that  it  was  not  per- 
formed.  As,  if  the  defendant  tenders  the  money  at  the  day,  and  the  plaintiff 
refuses  it.  1  Rol.  267. 1.  40.  Lut.  283,  56.-8.  If  (he  award  be,  that  the 
defendant  shall  seal  an  obligation,  which  the  plaintiff  shall  bring  to  him  at 
such  a  day;  and  the  plaintiff  does  not  bring  any  obligation.  1  Rol.  267* 
1,45,     5  Ed.  4,  7,  a, 

ACCUSATION. 

Vide  Parliament,  (L  8,  &c.) — Visitor,  (A  13.) 

ACQUITTAL. 

Vide  Action  upon  tqe  Case  for  a  Conspiracy,  (C  5.) — Appeal,  (Gil.) 

ACQUITTANCE. 

Vide  Release,  (E  1.  &c.) 

ACT. 

Vide  Ancient  Demense,  (C  1,  ire.) 
[*JAct  of  Bankruptcy.     Vide  Bankrupt,  (C  1.  <Jrc.  D  5.) 

of  God.     Vide  Abatement,  (H  32.  tire. — 40.) — (Condition,  (L» 

12.) 
— -  of  Law.     Vide  Condition,  (L  13.) 

of  the  party.     Vide  Abatement,  (H  41,  ire. — O.) 

— -  of  a  Stranger.     Vide  Abatement,  (H  54,  <frc— A  Condition, 

(L14.)  ' 

—  of  Husband  and  Wife.    Vide  Baron  and  Feme,  (G  1,  <$*.— H 

—I  1,  ire— K— N— O-P  l,  <$rC.--Q— R— S  1,  <**.)— 
Chancery,  (2  M  5,  6,  7,  8,  11 .) 

by  Jointenants.     Vide  Chancery,  (3  V  7.  frc.) 

— —  by  Non  Compos.     Vide  Idiot,  (D  1,  fyc.) 
— -  by  an  Infant.    Vide  Infant. 
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Act  op  Parliament.    Vide  Parliament,   (G   10,  <fc. — R  1,<frc^)  on 

upon  Statute. — Dett,  (A  1.) — Information,  (D  3.) 
Ireland,  (B         .)— Rot,  (A  3.)— War,  (B  6,  7,) 

Judicial  Act.     Vide  Action  upon  the  case  por  Deceit.— (E  1.) 

Unlawful  Act.    Vide  Justices,  (M  10.) 

ACTION. 

(A)  THE  NATURE  OF  IT. 

(B)  WHO  MAY  SUE. 

(B  1.)  The  King. 

1.  When  the  King  may  ate.  p.  216. 

2.  When  hecannoL  p.  216. 

3.  When  a  foreign  prince  may  sue.  p.  216. 

4.  Farm  of  the  process  and  count  at  the  King's  suit,  p*  21  7. 

(B  2.)  The  Queen. 

1.  When  the  Queen  may  sue.  p.  2YT. 

2.  Process,  pledges,  ana  judgment  at  the  Queers  suit.  p.  217. 

(B  3.)  A  common  persoa 

1.  Prince  of  Wales,  p.  217. 

2.  Or  other  subject  p.  217. 

3.  Alien,  Idiot,  Lunatic,  p.  217. 

4.  Corporation,  p.  217. 

5.  Foreign  corporation,  ju  217. 

6.  The  hundred,  p.  9t\%. 

7.  Tenants  may  sue  a  de  essendo  quiehm  theolonis,  or  a  mon* 

straverunt.  p.  218. 

8.  The  parties  upon  the  record  are  the  only  parties  to  the  suit. 

p.  218. 

(B  4.)  Who  cannot  sue. 
H(C)  WHO  MAY  BE  SUED. 

(C  I.)  The  King.  p.  218. 
(C  2.)  The  Queen,  p.  219. 
(C  3.)  A  common  person. 

1.  Prince  of  Wales,  p.  219. 

2.  Or  other  subject,  p.  219. 

3.  Jl&en*  p.  219. 

4.  Attainted  convict,  p.  219. 

5.  Corporation,  p.  219. 

6.  The  county,  p.  219. 

7.  Excommunicate,  p.  219. 

8.  Idiot,  p.  21 9. 

9.  Infant,  p.  219. 

10.  JLessor.  p.  219. 

11.  Lunatic  p.  219. 

12.  Outlaw,  p.  219* 

13.  Who  cannot  be  sued  alone,  p.  219. 

[*211] 


206  ACTION- 

(D)  THE  DIVERSITY  OF  ACTIONS. 

(D  1.)  Placita  Corona,  p.  220. 

(D  2.)  Civil  Actions,— Real.  p.  220. 

(D  3.)  Personal. 

1.  What  are  personal  actions,  p.  220. 

2.  When  they  die  with  the  person,  p.  220. 

(D  4.)  Mixt.  p.  220. 

(E)  AN  ACTION  DOES  NOT  LIE  BEFORE   A  CAUSE  OF  AC 

TION  ACCRUED,  [OR  NOTICE  GIVEN.] 

(E  10  General  Rule.  p.  220. 

(E  2.)  Examples  of  error  from  the  suit  being  commenced 
before  the  cause  accrued,  p.  220. 

(E  3.)  Examples  of  the  contrary,  p.  22  L 

(E  4.)  The  time  ascertained  at  which  the  cause  accrues, 

1.  Upon  a  note  payable  after  sight  p.  222. 

2.  Against  a  consignee  for  not  accounting,  p.  222. 

(E  5.)  Notice  of  action. 

1.  Under  St.  24  Oeo.  2.  c.  44.  s.  1.  p.  222. 

2.  Under  st.  28  Geo.  3.  c.  37.  *.  25.  p.  223. 

3.  Under  st.  39  Geo.  3.  c.  69.  *.  184.  p.  223. 

4.  Form  of  the  notice,  p.  224. 

5.  Computation  of  time.  p.  224. 

[*](F)  NOR  BEFORE  THE  LAST  DAY. 

(P  1.)  Action  of  debt.  p.  2£5. 

(F  2.)  Action  of  assumpsit,  p.  225. 

(F  3.)  In  the  case  of  a  dishonoured  bill.    p.  226, 

(G)  THE  LAW  DOES  NOT  ALLOW  ONE  ACTION  UPON  SEV- 
ERAL  AND  DISTINCT  CAUSES  OF  ACTION. 

(6  1 .)  In  relation  to  the  joinder  of  different  causes  of  the 
same  nature,  p.  226. 

(G  2.)  In  relation  to  the  joinder  of  different  forms  of  ac 
tioa  p.  228* 

(G  3.)  In  relation  to  the  joinder  of  causes   in  different 
rights,  p.  229. 

(G  4.)  In  relation  to  joinder  in  indictments,  p.  230. 
(G  5.)  In  relation  to  modes  of  objection,  p.  231. 

(H.)  OR  CIRCUITY  OF  ACTION,  p.  232. 
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(I)  OR  TWO  ACTIONS  FOR  THE  SAME  CAtfSE. 

(I  1.)  Rule  and  illustrations,  p.  23  2. 
(I  2.)  Consolidation  of  actions,  p.  232. 

(K)  WHEN  A  RECOVERY  IN   ONE  ACTION  IS  A  BAR  TO  AN- 
OTHER. 

(K  1.)  In  real  actions,  p.  S3 3. 

1 .  Recovery  or  bar.  p.  233. 

2.  Retraxit,  p.  234. 

(K  2.)  In  informations,  p.  234. 

1.  When  a  bar.  p.  234. 

2.  Form  of  the  plea  of  another  suit  depending,  p.  234. 

<{  (K  2.  a)  In  indictments,  p.  234.  } 
(K  3.)  In  personal  actions. 

1.  Rule  and  illustrations,  p.  234. 

2.  In  relation  to  the  form  of  action,  p.  234. 

3.  In  relation  to  the  court  in  which,  tyc.p.  235. 

4.  In  relation  to  the  individual  against  whom,  ^c.  p.  236. 

5.  In  relation  to  subsequent  damage,  p.  236. 

6.  In  relation  to  entirety  of  action,  p.  236. 

[#](K  4.)  Recovery  against  one  (Vide  supra  K  3.) 

1.  Against  one  oj  several  aggressors  or  contractors,  p.  236, 

2.  By  one  of  several  jointly  injured,  p.  237. 

3.  Against  a  stranger,  p.  237. 

4.  And  judgment  without  execution  is  a  bar.  p.  9.57. 

5.  Plea  of  former  recovery,  p.  2S7. 

(L)  WHEN  NOT. 

(L  1.)  But  a  bar  in  one  action  is  no  bar  to  another  action 
of  a  higher  nature,  p.  237. 

(L  2.)  So  a  bar  to  one,  who  has  only  a  particular  right,  is 
no  bar  to  an  action  of  the  same  nature  by  an- 
other, p.  238. 

(L  3.)  Nor  to  an  action  by  the  same  person  upon  another 
right,  p.  238. 

(L  4.)  Nor  if  the  bar  in  the  former  action  was  opon  plea 
to  the  writ — and  other  instances. 

1.  Plea  to  the  writ.  p.  238* 

2.  Defect  in  the  declaration  or  other  pleading,  p.  238. 

3.  Premature  suit.  p.  238. 

4.  Nature  of  the  judgment,  p.  239. 

5.  Evidence  in  the  new  suit,  varying  from  that  in  the  former. 

p.  239. 
#  6.  Demand  in  the  new  suit,  not  having  been  included  in  the 

former,  p.  239. 
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7.  Nature  of  the  court  in  which,  fyc.p.  240. 

8.  Plaintiff  in  the  new  suit  not  having  been  privy  to  the  for- 

mer, p.  240. 

0.  Judgment  against  one  of  several,  p.  240. 

(M)  ELECTION  TO  HAVE  ONE  ACTION  OF  ANOTHER. 

(M  1.)  Assize  or  action  upon  the  case.  p.  240. 

(M  2.)  Action  upon  the  case  or  trespass. 

1.  Of  the  true  distinction  between  the  actions  of  trespass  and 

trespass  upon  the  case.  p.  341. 

2.  How  far  this  distinction  may  have  been,  and  how  it  came  to 

be  abandoned,  and  what  other  has  been  substituted  in  its 
room.  p.  248. 
S.  Upon  the  indifferent  use  of  both  the  one  and  the  other,  p. 
251. 

4.  General  rules,  p.  252. 

5.  Injuries  to  the  person*  p.  253. 

6.  Injuries  to  personal  property,  p.  253. 

7.  Injuries  to  real  property,  p.  254. 

8.  Injuries  to  relative  rights,  p.  254. 

9.  Injuries  by  a  servant  or  agent,  p.  254. 

[*](M  3.)  Action  upon  the  case  or  debt.  p.  255. 

(M  4.)  Debt  or  covenant  p.  255. 

(M  5.)  Action  upon  the  case  or  account,  p.  255. 

(M  6  )  Detinue,  replevin  or  trespass,  p.  255. 

(M  7.)  Trover,  or  trespass,  or  other  action,  p.  255. 

«{  (M  7.  a.)  Assumpsit  or  Covenant,  p.  255*  ^ 

(M  8.)  Action  upon  a  statute,  or  by  common  law.  p.  255. 

(M  9.)  Suit  in  the  temporal  or  spiritual  court,  p.  255. 

(M  10.)  On  the  form  of  action  with  reference  to  previous 

acts.  p.  255. 
(M  11.)  Election  between  action  and  indictment,  p.  256. 
(M  12.)  Election  between  proceedings  in  the  Admiralty  and 

the  Exchequer,  p.  256. 

(N)  IN  WHAT  COUNTY  AN  ACTION  SHALL  BE  SUED,  [HERE- 

IN  OF  THE  STATEMENT  OF  VENUES.] 

(N  1.)  Real  action,  p.  256. 
(N  2.)  For  land  in  Wales,  &c. 

1.  Wales,  p.  256. 

2.  Berwick,  p.  256. 

3.  County  Palatine,  p.  256. 

4.  Ireland  or  the  plantations,  p.  257. 
5*  Suggestion  upon  the  record,  p.  237. 

(N  3.)  For  land  in  two  counties,  when  it  lies  in  confinis  com- 
itatus.  p.  257. 
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(N  4.)  Action  in  which  the  issue  may  arise  upon  the  land. 

1.  Relative  to  wardship,  p.  257. 

2.  Relative  to  marriage,  p.  2.57. 

3.  Quare  impedit  and  incumbravit.  p.  257. 

4.  Warrantia  Charles,  p.  257. 

5.  Waste,  p.  258. 

6.  Debt  for  copyhold  fine.  p.  258. 

7.  Debt  for  rent  and  covenant  on  a  demise*  p.  25B. 

(N5.)  Action  founded  upon  any  thing  local. 

1 .  General  rule.  p.  259.  * 

2.  Appeal,  p.  259. 

3.  Deceit,  p.  259. 

4.  Account,  p.  259. 

5.  In  relation  to  a  peculiar  administration,  p.  259. 

6.  Action  for  breach  of  custom  or  bye-law.  p.  259. 

7.  In  relation  to  matters  of  record,  p.  259. 

8.  In  relation  to  local  issues  in  transitory  actions,  p.  259. 

9.  In  relation  to  modes  of  objection,  p.  259. 

t*j(N  6.)  Action  founded  upon  contract. 

1.  Rules  at  common  law.  p.  260. 

2.  The  stat.  6  R.  2.  c.  2.  p.  260. 

3.  Judgments  and  recognizances,  p.  260. 

4.  Welch  judicature  act.  p.  261. 

(N  7.)  Action   founded   upon  contract  out  of  the  realm. 

p.  261. 

<{  (N  7*  a.)  Action  founded  upon  tort  on  the  high  seas. 

p.  261.  J. 

^  (N7.  b.)  ^.ctin  founded  upon  tort  out  of  the  county  or 
state,  p.  261.  \ 

(N  8/  Actions  against  justices  of  peace,  &c.  p.  261. 
(N  9.)  Indictment  and  appeal. 

1.  Cases  recognised  by  Comyns.  p.  262. 

2.  Additional  cases — Abroad,  p.  263. 

3.  Accessory,  p.  263. 

4.  Arsenal  p.  263. 

5.  Bigamy,  p.  263. 

6.  Black  act.  p.  263. 

7.  Bridge,  p.  263. 

8.  Clerk,  p.  263. 

9.  Conspiracy,  p.  264. 

10.  Customs,  p.  264.- 

11.  Dock  Yard.  p.  264* 

12.  Embezzlement,  p.  264. 

13.  England,  p.  264. 

14.  Excise,  p.  264. 

15.  False  vouchers,  p.  264. 

16.  Felony,  p.  264. 

17.  High  seas.  p.  265. 

18.  Ireland,  p.  265. 

19.  Libel,  p.  265. 

20.  Magazine,  p.  265. 

21.  Master  and  servant,  p.  265. 
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g&  Misdemeanour,  p.  £65. 

£3.  Misprision  of  felony,  p.  265. 

24.  Murder,  p.  265. 

25.  Newfoundland,  p.  266. 

26.  Nuisance,  p.  266. 
2r.  CWScer.  p.  266. 

28.  Piracy,  p.  266. 

29.  Rivers,  p.  266. 

30.  Servant,  p.  266. 

31.  Shipping,  p.  266. 

32.  Soldiers,  p.  267. 

33.  Stamps,  p.  267. 

34.  7Vea«on«  p.  267. 

35.  Turnpikes,  p.  267* 

36.  W«/e*.  p.  267. 

37.  JFrecA.  p.  267. 

[*](N  10.)  Action  popular,  and  information,  p.  268. 

(N  11.)  When  an  action  shall  be  brought  in  the  one  county 

or  the  other,  p.  268. 

(N  12.)  When  an  action  shall  be  in  any  county.  270. 

(N  13))  Venue  changed,  p.  272. 

(A)  THE  NATURE  OF  IT. 

1  •  An  action  is  a  lawful  demand  of  a  man's  right.  Co.  Lit.  285.  a.  *2 
Inst.  40. — 2.  In  life,  liberty,  and  estate,  every  one,  (who  has  not  forfeited 
them,)  has  a  property  and  right \  and  if  they  are  violated,  the  law  gives  an 
action  to  redress  the  wrong,  and  punish  the  wrong-doer.  Vau.  337. — [3. 
It  is  no  objection  to  an  action  that  it  be  new  in  the  instance,  if  it  be  not  new 
in  its  principle.     3  T.  R.  63. ;  2  M.  &  S.  415.] 

(B)  WHO  MAY  SUE. 
(B  1.)  The  King. 

1  •   When  the  king  may  sue. 

1.  The  king,  though  he  is  the  chief  and  head  of  the  kingdom,  may  sue  as 
demandant.  Th.  D.  1.  1.  c.  3.  3  Inst.  136. — 2.  As,  in  a  writ  of  right. 
6  Ed.  3.  291.  b.  [50.  b.]  Th.  D.  1.  1.  c.  3.-3.  In  a  writ  of  escheat.  Th. 
D.  1.  1.  c.  3.  s.  4.  3  Inst.  136.— 4.  In  a  writ  of  error.  22  Ed.  3.  21.  b. 
39  Ass.  pi.  18.  Th.  D.  1.  1.  c.  3.  s.  17.— 5.  In  a  writ  of  ward.  1  H.  4. 
1.  3  Inst.  136.  Th.  D.  1.  1.  c.  3.  s.  18.— 6.  In  aquare  impedit.  Th.  D. 
1.  1.  c.  3.  s.  15, 16.  3  Inst.  136.— 7.  In  a  right  of  advowson.  Th.  D.  1.  1. 
c.  3.  s.  3. — 8.  In  deceit  to  reverse  a  fine  of  land  in  ancient  demesne.  Per 
Thirning,  11  H.  4.  86.  Th.  D.  1.  1.  c.  3.  s.  21.— 9.  In  an  attaint.  42 
Ed.  3.  26.  b.  3  Inst.  136.  Th.  D.  1.  1.  c.  3.  s.  21.— 10.  In  debt.  Th. 
D.  1.  1.  c.  3.  s.  21.  3  Inst.  136.— 11.  In  trespass.  4  H.  4.  4  b.  10  H. 
4.  3.  Th.  D.  1.  1.  c.  3.  s.  19.  for  his  goods  and  chattels,  or  quart  clausum 
/regit.  F.  N.  B.  90. 1 — 12.  In  a  scire  facias.  10  H.  4.  7.  3  Inst.  136. 
Th.  D.  1.  1.  c.  2.  s.  16,  20.— 13.  In  quare  incumbravit,  3  Inst.  136. — 14. 
So,  the  king  may  sue  in  chancery  for  a  matter  in  equity.    1  Rol.  373. 1.  36. 
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2.   When  he  cannot* 

1.  But  the  icing  shall  not  have  an  action,  except  when  the  principal  cause 
of  action  belongs  to  the  king ;  for  upon  the  peace  broken,  or  any  wrong 
done  principally  to  another,  the  king  shall  sue  only  by  indictment.  Th.  D. 
L  1.  c.  3.  6.  9,  10,  11. — 2.  Or,  by  information,  or  other  matter  of  record. 
3  Inst*  136. — 3.  So,  for  an  offence  or  contempt  against  any  statute,  the 
king  shall  sue  only  in  an  action  by  qui  tarn,  frc. 

3.   When  a  foreign  prince  may  sue. 

1.  So,  the  king  of  another  kingdom  may  maintain  an  action  in  B.  R.  or 
other  court.  1  Kol.  133. — [2.  A  foreign  sovereign  may  sue  in  our  courts, 
provided  the  cause  in  dispute  is  properly  cognizable  hy  them.  1  Rol.  Rep. 
133.  1  Rol.  Abr.  532.  2  Bulst.  322.  Hob.  78.  113.  [*]Seld.  Tab, 
Talk.  Reil.  PI.  Pari.  143.  159.  1  Ves.  373.  1  Ves.  jun.  371.  Sed  vide 
3  Ves.  jun.  431. — 3.  A  foreign  government^not  acknowledged  by  us,  can? 
not  sue  here.     9  Ves.  347.  10  Ves.  353.     11  Ves.  283.] 

4.  Form  of  the  process  and  count  at  the  King's  suit* 

I.  Where  the  king  is  plaintiff,  the  prascipe  shall  not  run,  si  Georgius  Req 
Uftcerit  securum.  F.  N.  B.  101.  (A) — 2.  A  declaration  for  the  king  ought 
regularly  to  be  in  the  name  of  the  Attorney-General.  2  Lev.  82. — 3.  Yet,  if 
it  be  in  the  name  of  the  king  himself,  as  coram  Domino  Rege  venit  Pominvs 
Rex,  fa.  it  is  good.  R,  2  Ley,  82.  Vide  F.  N.  B.  101,  A, 

(B  2.)  The  Queen- 

1.   When  the  Queen  may  sue. 

1.  So,  the  queen  of  England  may  sue  by  writ,  without  naming  the  king, 
Th.  D.  1.  I.e.  4.  Co.  Lit.  133.  a. — 2.  As,  in  a  quart  impedit.  18  Edw.  3. 
Kb.  Th.  D.  1.  1.  c.  4.  s.  l.i — 3.  In  a  varco  fracto.  F.  N.  B.  101. — 4, 
So,  the  queen  may  exhibit  an  English  bill  in  chancery  by  way  of  an  infor- 
mation by  ber  Attorney-General,  to  enforce  or  confirm  a  decree.  R.  2 
Rol.  213.  1,    10. 

2.  Process,  pledges,  and  judgments  at  the  Queen's  suit. 

1.  And,  if  the  ground  of  the  action  by  the  queen  be  a  breach  of  the 
peace,  the  writ  shall  say,  pone  per  vad.  fyc.  A.  quod  sit,  fyc.  ad  respondent 
dum  tarn  nobis  quamAnna  Rtginx  Anglia.  F.  N.  B.  101. — 2.  The  queen, 
in  an  action  by  herself,  shall  not  find  pledges.  F.  N.  B.  101.  A.  — 3.  Nor 
shall  she  be  amerced,  if  there  be  judgment  against  her.  F.  N.  B.  1Q1.  At 

(B  3.)  A  common  person. 

1.  Prince  of  Wales. 

So,  the  prince  of  Wales  may  sue  by  writ.  Th.  D.  1.  1.  c.  5.  1  H.  5. 
7.  b. 

2.  Qr  other  subject. 

So,  every  other  subject  of  the  king,  [vide  2  Inst.  55,  56.]  who  has  no  le-. 
gal  impediment ;  of  which  vide  Abatement.  (El,  #c.) 

3.  Alien,  Idiot,  Lunatic. 

1.  So,  an  alien  amy.  Vide  Abatement.  (E  4.Y — 2/So,  an  idiot,  I  una? 
tic,  &c.  shall  sue  in  his  own  name.  Poph.  141.  1  Brownl.  197. 

4.  Corporation. 

So,  a  body  politic,  sole  or  aggregate,  spiritual  or  temporal. 
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5.  Foreign  corporation. 

[A  foreign  corporation  may  sue  here  by  their  corporate  name*  Str.  612. 
Ld.  Rd.  1532.] 

[*]6.   The  Hundred. 

1.  So,  the  inhabitants  of  a  hundred  may  have  debt,  or  a  scire  facias,  upon 
a  judgment  for  them  in  an  action  against  the  hundred  for  costs  ;  for  the 
statute  which  enables  them  to  be  sued,  enables  them  to  sue  for  costs,  if  the 
judgment  be  for  them.  R.  F.  g.  296. — 2.  A  writ  lies  for  the  hundred  upon 
the  statute  of  Marlebridge.  F.  N.  B.  270.  (B). 
7«  Tenants  may  sue  a  de  essendo  quietum  de  theolonis,  or  a  monstraverunt. 

1  •  A  writ  de  essendo  quietum  de  theolonis  may  be  sued  by  all  the  tenants 
of  antient  demesne,  or  by  one  only.  F.  N.  B.  228.  (B). — 2.  A  writ  of 
monstraverunt  may  be  sued  by  many  tenants  without  naming  them ;  but 
they  must  be  named  in  the  attachment.     F.  N.  B.  15  (D). 

8.  The  parties  upon  the  record  are  the  only  parties  to  the  suit. 

[A  cause  must  always  be  decided,  as  if  the  parties  upon  the  record  were 
the  persons  really  interested.  1  T.  R.  205.  4  M.  &  S.  300.]  \  Vide 
Wilson?.  Hammett,  1  Har.  &  Johns.  Rep.  141.  { 

(B  4.)  Who  cannot  sue. 
Vide  in  abatement  to  the  ability  of  the  person.     (E  1.  &c.) 

(C)  WHO  MAY  BE  SUED. 

(C  1.)  The  King. 

1.  Until  the  time  of  Ed w.  1.  the  king  might  have  been  sued  in  all  actions 
as  a  common  person.  22  Ed.  3.  3.  43  Ed.  3.  22.  Dub. — St.  Pre.  R.  42. 
Th.  D.  1.  4.  c.  1.  s.  3. — [2.  Fitz.  tit.  error,  pi.  8.  Bro.  tit.  Prerogative, 
pi.  2.  vide  Ld.  Som.  Arg.  75. — 3  Standf.  41,  42,  after  citing  the  above  au- 
thorities adds  his  own  opinion  in  these  words  :  "  HoweVer,  (saving  infor- 
mation of  these  books)  I  think  the  law  was  never  so  that  a  man  should  have 
any  such  action  against  the  king,"  see  id.  71  • — 4.  Ld.  Bacon,  when  he  was 
attorney-general,  in  argument  at  the  bar,  said,  that  the  king  shall  not  be 
made  party  in  B.  R.  per  precipe  Jacobo  Regi,  as  it  was  in  antient  times,  but 
it  ought  to  be  by  petition  in  Chancery.  1  Rol.  Rep.  290.  1.  1  • — 5.  One 
devised  that  H.  should  sell  his  estate,  and  divide  the  money  between  R. 
and  two  others.  H.  died,  leaving  no  heir  that  could  be  found.  The  estate 
escheated  to  the  king.  R.  and  the  other  devisees  brought  a  bill  against 
the  king  in  the  attorney-generaPs  name,  to  have  the  will  established  and  a 
sale  decreed.  Ld.  Hardwicke  said,  that  it  was  not  possible  for  him  to  re- 
lieve. Where,  however,  L.  who  had  a  mortgage  on  P.'s  estate,  who  was 
attainted,  brought  a  bill  of  foreclosure  against  him,  it  was  decreed  that  he 
should  hold  against  the  crown.  This  was  in  a  court  of  revenue,  and  there 
the  plaintiff  must  apply  to  be  relieved.  Reeve  v.  Attorney  General.] — 
6.  And  the  form  was,  Pracipe  Henr.  Regi  Angl.  fyc.  24  Ed.  3.  23.  [55  b.j 
Th.  D.  1.  4.  c.  1.  s.  3. — 7.  But  now,  none  can  have  an  action  against  the 
king  ;  but  one  shall  be  put  to  sue  to  him  by  petition.  Th.  D.  1.  4.  c.  1. 
Vide  Prerogative,  (D.  78.) — 8.  So,  no  one  can  vouch  the  king ;  for  that 
is  in  nature  of  an  action.  3  H.  7.  14  b.  9  H.  6.  3,  4.  Th.  D.  1.  4.  c.  2. 
s.  2.  R.  Cro.  Car.  96. — 9.  So,  if  [*]a  fine  be  levied  by  the  king  of  lands, 
it  shall  not  be  by  writ  of  covenant,  but  by  render.     Cro.  Car.  97. 
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(C2-)  The  Queen. 

1.  The  queen  may  be  sued  without  the  king  her  husband  in  all  actions  ; 
for  she  is  a  person  sole  by  the  common  law*  11  H.  4.  67.  b.  Tin  D.  1.  4.  c. 
2#  s. 1. — 2.  And  may  be  vouched.  3  H.  7.  14.  b.  Th.  D.  1.  4.  c.  2.  s.  2. 
— 3.  So,  the  queen  dowager  may  be  sued  by  action,  without  suing  to  her  by 
petition.  10  Ed.  3.  508.  [26  b.]  9  H.  6.  12.  1 1  H.  6.  32.  Th.  D.  1.  4.  c. 
2.  s.  3. 

(C  3.)  A  common  person. 

1 .  Prince  of  Wales. 

So,  the  Prince  of  Wales  may  be  sued  by  writ.     Th.  D.  1.  4.  c.  2.  a.  4. 

2.  Or  other  subject. 

And,  every  subject  of  the  king,  ecclesiastical  or  temporal,  man  or  woman, 
villein  or  free.     2  Inst.  55, 6. 

3.  Mien. 

So,  an  alien  born. 

4.  Attainted  Convict. 
So,  one  convicted,  or  attainted.     R.  Noy  1  •     Th.  D.  1.  4.  c.  2.  a.  4. 

5.  Corporation. 
So,  every  body  politic  may  be  sued. 

6.  The  County. 

[An  action  against  the  inhabitants  of  a  particular  district,  a  county  for  ex- 
ample, for  an  injury  sustained  through  their  neglect  of  duty,  as  by  their 
omission  to  repair  a  public  bridge,  cannot  be  supported  unless  under  the 
provisions  of  a  statute.     2  T#  R.  667.] 

7.  Excommunicate.     [Vide  Abatement.] 
So  one,  excommunicated.     2  Inst.  56.     Th.  D.  1.  4.  c.  2.  s.  4. 

8.  Idiot. 
So  one,  deaf,  dumb,  or  an  idiot.     Th.  D.  1.  4.  c.  2.  s.  4. 

9.  Infant. 
So  one,  within  age.     2  Inst.  56.     Th.  D.  1.  4.  c.  2.  s.  4. 

10.  Lessor. 

So  a  lessor.     Th.  D.  1.  4.  c.  2.  s.  4. 

11.  Lunatic. 

So  one,  non  compos  mentis,  lunatic.     Th.  D.  1.  4.  c.  2.  s.  4. 

12.  Outlaw. 

So  one  outlawed.     2  Inst.  56.     Th.  D.  1.  4.  c.  2.  s.  4. 

13.   Who  cannot  be  stted  alone. 

But,  a  man  professed  ought  to  be  sued  with  his  sovereign,  a  villein  with 
his  lord,  and  &  feme-covert  with  her  husband  ;  of  which,  vide  Abatement  (F. 
1,2,3.)' 

[*](D)  THE  DIVERSITY  OF  ACTIONS. 

(D 1.)  PJacita  Coronae. 
1.  There  are  two  kinds  of  actions,  placita  coronp,  et  civilia.  Co.  Lit.  284. 

r 
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b,— 2.  Pleas  of  the  crown  are  those  which  contaiB  offences  done  againrft 
the  crown  and  dignity  of  the  king.     St.  P.  C.  1 .  a. 

(D2.)  Civil  Actions. — Real.— See  the  folded  leaf . 

(D3.)  Personal 

1  •   What  are  personal  actions. 

1 .  A  personal  action  is  such  as  concerns  the  person  only,  by  which  noth- 
ing but  damages  can  be  recovered.  Bract.  102.  Jon.  214. — [2.  And 
since  an  action  is  denominated  real  or  personal,  as  the  thing  sought  to  be 
recovered  is  the  one  or  the  other,  replevin  is  a  personal  action.  Wifles 
131.] 

2<   When  they  die  with  the  person* 

When  a  personal  action  dies  with  the  person,  and  when  not,  vide  ih  ad- 
ministration, (B  13.) — Trespass,  (B  5.) 

(D4)  Mixt. 

1.  Mixt  actions  are  those,  in  which  the  freehold  is  recovered,  and  also 
damages.  Co.  Lit.  284.  b. — 2.  As  in  assise  of  novel  disseisin.  Co.  Lit. 
285.  a.  Lit.  Sect.  494. — 3.  Qmre  impedit,  and  darrein  presentment.  Lit. 
Sect.  493. — 4.  Curia  claudenda,  which  lies  against  the  tenant  of  the  free* 
hold,  for  not  inclosing  his  land,  to  the  nuisance  of  the  plaintiff;  and  the 
judgment  shall  be,  that  he  inclose  the  land,  and  render  damages. — 5.  War- 
ranto charted,  in  which  the  plaintiff  shall  have  judgment  for  the  Warranty, 
and  also  for  damages. — 6.  Wast.  Lit.  Sect.  492. — 7.  Writ  of  annuity.  CofJ 
Lit.  285.  a.  Cont.  R.  Jon.  214.  Cro.  Can  171.  Ejeetione  firmm. — 8. 
[Egectionefirma.'] 

(E)  AN  ACTION  DOES  NOT  LIE  BEFORE  A  CAUSE  OF  ACTION 

ACCRUED,  (OR  NOTICE  GIVEN.) 

(E  1.)  General  rule. 

1.  An  action  does  not  lie  before  a  cause  of  action  accrued.— 2.  When 
this  may  be  pleaded  in  abatement,  vide  Abatement,  (G  6.) — 3.  And,  if  it  be 
not  pleaded  in  abatement,  yet  if  it  appears  upon  the  record,  it  may  be  mov- 
ed in  arrest  of  judgment.  2  Lev.  197.  Carth.  114.  Vide  $  ho.  147. — 
4.  Or,  assigned  for  error.  \  5.  Or,  the  defendant  may  avail  himself  of  it, 
under  the  general  issue,  upon  the  trial.     Smith  v.  Barker,  3  Day,  316.  } 

(E  2.)  Examples  of  error  from  the  suit  being  commenced  before 

the  cause  accrued. 

1.  As,  in  debt  upon  an  obligation  payable  at  Mich,  and  the  original 
was  tested  15  Sept.  returnable  Octab.  Mich,  and  because  the  original  wast 
teste'd  before  the  cause  of  action,  the  judgment  was  reversed.  R.  Cro. 
El*  325.  Vide  1  Leo.  186. — 2.  So,  in  assumpsit,  where  the  plaint  was  en- 
tered 16th  May,  upon  a  promise,  on  the  4th  May,  to  pay  19th  May.  R.  2 
Cro.  70.  Yel.  70. — 3.  So,  where  the  plaintiff  declared,  that  the  defendant 
23d  Dec.  assumed ;  where  it  appeared  that  the  promise  was  made  23d  Dec. 
to  pay  23d  January*  R.  Cro.  Car.  575. — 4.  That  the  defendant  promised 
to  nay  30  shillings  a  year  for  an  house,  and  the  plaintiff  [*]  demands  45 
shillings  for  an  year  and  an  half;  for  he  cannot  demand  for  a  year  and  •* 
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tin  of  bis  ancestor.     6  Co.  3.  Markal. 
rightful,  when  only  the  right  descends  from  the  ances« 


[the  lord  or  bailiffs  of  the  manor  of  which  the  land  is 

he  sheriff  returnable  in  C.  B.  Vide  Droit,  (C  2.) 
ajrite.     Vide  Droit,  (C  1 .) 

parson,  <frc.     Vide  in  quart  impedit,  (B  1.  2.) 
nto  the  whole,  F.  X.  B.  9  B. 
ife,  when  she  has  only  had  part  of  her  dower.  Vide 

^    nde  Ancient  Demesne,  (G  1,  &c.) 

'  WiUClT  Fufc  M,  (L.J 

fes  the  body,  or  land  of  the  ward.  Vide  Guardian,  (H  1.) 

j  other  services.     Vide  Droit,  (G.) 

-,  and  there  is  no  distress  for  the  services.  Vide  Cessavit* 

m 

1 

f  the  manor.     Vide  Villenage,  (C  1.  2.) 
ppjjjre.      Vide  Quo  Jure. 
■■        f  escription.      vide  Droit,  (H.) 

Iter  services.     Vide  Droit,  (I.) 

fre  lord  paramount.     Vide  Droit,  (K.) 
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2.  Wi 

Wbi<»3.  E. 

ptrf\n qui  prateriit.    F.  N.  B.  201.  D. 

and! 

entis.     Vide  Dumfuit  infra  atatetn,  (B.) 
p.     Vide  Dum  fuit  infra  atatem,  (A.) 
e  tenant.     F.  A".  B.  49.  D.  F.  22Gy, 
n  the  life  of  the  tenant  in  dower.    Vide  dumfuit  tnfra 

[fuit  infra  atatem,  (E.) 
54.  in  the  life  of  any  other  particular  tenant.    Vide  Dum 
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n,  (G.) 
i.     Vide  Assize.,  {C  I,  its.) 


post 

[i  Assise,  (D.) 


its  the  other.     Vide  Astite,  (E.) 
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half;  fiwritis  payable  annuatim  ;  and  if  entire  damaged  are  given,  it  is  void 
for  the  whole.     R.  Litt.  61. —  {  So,  in  assumpsit  upon  a  bill  of  exchange, 
where  the  declaration  was  entitled  of  the  July  term    1 601,  and  the  promise 
was  alleged  to  have  been  made  on  the  11th  of  October  following,  this,  oh 
special  demurrer  was  held  to  be  fatal.     Lowry  v.   Lawrence,  1  Caines1 
Rep.  63.     Where  the  declaration  is  entitled  of  a  preceding  term,  generally, 
and  the  promise  is  laid  on  a  day  subsequent,  it  is  oad  on  general  demurrer  ; 
in  such  case,  there  should  be  a  special  memorkndum,  entitling  the  declara- 
tion of  the  day  on  which  it  is  filed.     Waring  v.  Yates,  10  Johns.  Rep.  119. 
So,  in  action  for  a  libel  published  on  the  1 8th  of  November  1 803,  the  decla- 
ration was  entitled  of  November  term,  generally,  and  the  memorandum  was 
of  the  second  Monday  of  November,  being  the  14th  day  of  the  month,  the 
declaration,  on  general  demurrer,  was  held  to  be  bad.     Cheetham  v.  Lewis, 
3  Johns.  Rep.  42.     And  where  A.  agreed  with  B.  to  indorse  the  note  of  C. 
for  a  certain  sum,  as  surety,  no  action  will  lie  for  the  non-performance,  until 
C.  shall  have  made  his  note.     2  Caines'  Cas.  in  Er.  1 .     So,  debt  against  the 
surety  in  an  administration  bond,  cannot  be  sustained,  unless  the  principal 
shall  have  been  previously  convicted  of  a  devastavit.     Catlett  v.  Carter's 
Exr's.  2  Munf.  24.  }  — 5.  So,  in  ejectment,  if  ouster  be  alleged  after  the  teste 
of  the  original.  R.  Jon.  304.     Cro.  Car.  272,  282. — 6.  So,  in  debt  upon  a 
bond  for  performance  of  covenants ;  if  a  breach  be  assigned  for  a  time  after 
the  action  commenced,  it  will  be  bad.     R.  1  Sid.  307. — 7.  So,  in  debt 
upon  a  bond  for  payment  of  money,  which  becomes  due  before  plea.;  if 
it  be  after  action  commenced,  it  is  bad.     Semb.  Cont.    1  Sid.  308. — 8.  So, 
in  covenant  by  an  assignee,  he  cannot  recover  for  a  breach  before  the  as- 
signment.    R.  3  Leo.  51.     [3  Rep.  22 ;  3  Salk.  10,  47.]— 9.  So,  in  tres- 
pass for  taking  of  tithes,  which  the  plaintiff  claims  in  right  of  his  wife*  ;  if 
upon  the  evidence  the  taking  appears  before  the  marriage,  the  plaintiff  shall 
be  nonsuited.     R.  1  Leo.  104. — 10.  Quart  impedit  upon  a  disturbance,  if 
the  writ  be  9th  May,  and  by  the  replication  it  appears,  that  the  disturbance 
was  29th  May,  the  plaintiff  shall  not  have  judgment.     R.  Hob.  198. — 11. 
So,  in  an  action  upon  the  case*  for  a  malicious  indictment,  upon  which  he 
was  acquitted  30th  Oct.  where  the  memorandum,  was   quod  alias  scilicet 
term.    Sanct.  Mich,  which  relates  to  the  first  day  of  Michaelmas  term  (viz. 
23d  Oct.)  and  therefore  the  bill  was  before  the  cause  of  action.     R.  Carth. 
114. — [12.  In  suits  for  malicious  prosecutions  or  arrest,  it  must  be  shewn 
that  the  original  suit  is  terminated,  otherwise  there  might  be  two  contradic- 
tory verdicts.     Dougl.  215.     Which  rule  holds  in  the  case  of  a  malicious 
commitment  under  the  warrant  of  a  magistrate  upon  a  charge  of  felony, 
since  that  is  but  a  preparatory  step  in  order  to  trial.     2  T.  R.  225.1 — 13. 
So,  in  an  information  for  usury  in  Michaelmas  term,  the  defendant  pleaded, 
quod  ante  exhibitionem  hujus  informationis,  viz.    eodem  termino  Jlf.  another 
person  exhibited  another  information  and  had  judgment  thereon  ;  and  the 
plea  was  bad  ;  for  both  the  informations  were  at  the  same  time.     R.  2  Lev. 
141. — [14.  Secus  comme  semble  if  defendant  set  out  the  days  upon  which 
each  bill  was  exhibited  whereby  the  court  may  judge  of  the  priority.     Stra. 
1169. ;  vide  3  Burr.  1434.] — 15.  And  this  error  is  not  aided  by  the  stat.  18 
Eliz.  after  verdict,  though  the  want  of  an  original  would  have  been  aided. 
R.  Cro.  El.  325.     R.  Cro.  Car.  272,  282,  575.     R.  Sho.    147.     Jon.  304. 
— 16.  So,  if  a  bill  be  entered  to  be  filed  at  a  day  before  the  cause  of  action, 
after  error  brought  for  this  cause,  the  court  will  not  amend  the  entry,  that  it 
may  be  according  to  the  judgment.     4  Mod.  367. 
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(£  3.)  Examples  of  the  contrary. 

1 .  But,  if  the  process  is  returnable  after  the  cause  of  action,  though  it 
bears  teste  the  last  day  of  the  preceding  term,  which  was  before  the  cause 
of  action,  it  is  not  error.     R.  2.  Cro.   561. — 2.  So,  if  the  latitat  betesteM 
before  the  cause  of  action,  if  the  plaintiff  does  not  declare  before.     R.  2 
Mod*  Ca.  343. — [3.  For  in  B.  R.,  as  well  in  bailable  as  common  writs,  7 
T.  R.  4,  the  bill  is  considered  as  the  commencement  of  the  suit,  and  the 
latitat  only  as  process,  except  where  it  is  replied  to  a  plea  of  the  statute  of 
limitations,  or  to  a  tender,  or  where  it  is  given  in  evidence  to  support  a  pe- 
nal action.     Comp.  454.] — 4.  So,  if  the  declaration  be  de  termino  pascha, 
and  the  cause  of  action  did  not  accrue  till  the  first  day  of  that  term  ;  it  is 
not  error,  if  the  bill  was  filed  afterwards.     2  Lev.   176. — 5.  So,  if  the  de- 
claration be  de  termino  pascha  generally  in  [*]B.  R.  and  not  of  a  day  cer- 
tain in  the  term,  as  it  may,  which  relates  to  the  first  day  of  the  term,  and  the 
cause  of  action  accrues  after  the  commencement  of  the  term ;  yet  if  bail  was 
not  filed  till  the  cause  of  action  accrued,  it  is  not  error ;  for  the  cause  is  not 
depending  till  the  defendant  is  in  custodia  mareschalli,  or  till  the  filing  of 
bail.     R.  2  Lev.  13.     1  Vent.  135. — 6.  So,  if  an  ejectment  be  de  termino 
pascha  in  B.  R.  and  the  demise  alleged  at  a  day  after  the  commencement, of 
the  term ;  it  is  good,  if  the  bill  was  not  then  filed.     R.  1   Sid.  432.     Vide  1 
Vent.  135. — 7.  And,  it  may  be  examined,  when  the  bill,  or  bail  was  filed. 
Mod.  Ca.  33.  1  Sid.  432. — [8.  So,  in  trespass,  if  the  memorandum  is  of  the 
term  generally  in  B.  R.  and  the  fact  is  proved,   on  a  special  justification,  to 
have  been  within  the  term,  it  is  well  enough.     Stra.    1271.     1  Wils.  171.] 
— 9.  So,  if  a  declaration  in  ejectment  in  C.  B.  be  de  termino  micfu  and  the 
demise  is  alleged  30th  Oct.  but  the  original  not  tested  till  2d  Nov.  it  is  good. 
Semb.  2  Vent.  174.     Vide  1  Vent.  135. — 10.  So,  if  in  trespass  the  continu- 
ando  be  to  the  middle  of  the  term,  if  the  bill  was  afterwards  filed.     1  Vent. 
264. — 1 1.  Otherwise,  if  the  continuando  be  carried  after  the  end  of  the  term. 
R.  1  Vent.  264. — [12.  Where  the  record  was  entitled  generally  of  Hil.  41 
Geo.  3.  and  the  fact  was  laid  under  a  videlizet  on  21st  Jan.  1801,  whereas 
the  return  of  the  capias  must  have  been  at  the  latest  on  20th  Jan.  and  thus 
the  suit  appeared  to  have  been  commenced  before  the  cause  of  action  con- 
trary to  the  averment  (the  suit  being  upon  a  penal  statute)  in  the  declara- 
tion, such  repugnancy  was  considered  not  error.     Semb.  2  East,  333.] — 13. 
So,  in  covenant  by  an  heir,  if  the  breach  be,  that  there  was  no  repair  such  a 
day,  nor  ten  years  before,  which  goes  to  the  time  of  his  ancestor,  it  is  not 
error  ;  for  out  of  repair  at  that  day,  is  all  that  was  material,   and  the  ten 
years  before  frivolous.     R.   1  Sal.  141. — 14.  So,  if  the  defendant  allege  a 
matter,  which  shews  the  action  brought  before  a  cause  of  action  accrued, 
which  is  not  relied   upon,   but  the  plaintiff  pleads  over,   and  issue  is  joined 
upon  a  collateral  'point,  it  will  not  be   error.     R.    2  Leo.  20.     Cro.    EL 
110,68,9.     Vide   in  Pleader,  (C.   85.) — [15.  The  quashing  of  a  writ  is 
matter  of  favour  only,  not  demandablc  of  right ;  wherefore  though  the  cause 
of  action  appears  upon  the  face  of  the  capias  to  have  arisen  after  the  teste, 
it  will  not  be  quashed,   but  opportunity   will  be  given   to  plaintiff  to  set  it 
right  if  he  can,  by  filing  a  bill  as  of  the  next  term.     Str.  877.] 

(E  4.)  The  time  ascertained  at  which  the  cause  accrues.  . 

1 .  Upon  a  note  payable  after  sight. 

[No  cause  of  action  arises  upon  a  note  payable  after  sight  until  a  present- 
ment for  payment.  2  Taunt.  3:23.] 
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2.  Against  a  consignee  for  no f  accounting* 

[No  action  lies  against  the  consignee  of  goods  for  sale  for  not  accounting 
and  returning  the  goods  undisposed  of,  without  a  demand.     1  Taunt.  5 7 2. J 

(E  5.)  Notice  of  action. 

1 .   Under  stat.  24  Geo.  2.  c.  44.  8.  1 . 

[1.  By  stat.  24  Geo.  2.  c.  44.  s.  1.  no  writ  shall  be  sued  out  against,  nor 
any  copy  of  any  process  at  the  suit  of  a  subject,  shall  be  served  upon  [*]any 
justice  of  the  peace  for  any  thing  by  him  done  in  the  execution  of  his  office, 
until  notice  in  writing  of  such  intended  writ  or  process  shall  have  been  de- 
livered to  him,  or  left  at  the  usual  place  of  his  abode  by  the  attorney  or 
agent  of  the  party  who  intends  to  sue,  or  cause  the  same  to  be  sued  out  or 
served,  at  least  one  calendar  month  before  the  suing  out  or  serving  the 
same ;  in  which  notice  shall  be  clearly  and  explicitly  contained  the  cause  of 
action,  which  such  party  hath  or  claimeth  to  have  against  any  such  justice 
of  the  peace,  on  the  back  of  which  notice  shall  be  indorsed  the  name  of 
each  attorney  or  agent,  together  with  the  place  of  his  abode  ;  who  shall  be 
entitled  to  have  the  fee  of  20s.  for  preparing  and  serving  such  notice,  and  no 
more. — 2.  A  justice  is  entitled  to  the  benefit  of  this  act  who  conceives  him- 
self to  be  acting  as  a  justice,  though  what  he  did  was  not  in  the  regular  exe- 
cution of  his  office.  Bird  v.  Gunston,  Tidd's  Prac.  28  n. — 3.  One  magistrate 
who  had  committed  the  mother  of  a  bastard  to  prison  for  not  filiating  the 
child,  was  held  entitled  to  notice,  though  by  the  stat.  18  Eliz.  c.  3.  s.  2.  ju- 
risdiction over  the  subject  matter  as  given  to  two  magistrates.  9  East,  364. 
—4.  The  lord  of  a  manor  who  was  also  a  justice  of  the  peace  was  held  to  be 
entitled  to  a  month's  notice  of  action  against  him  for  taking  away  a  gun  in 
the  house  of  an  unqualified  person.     2  H.  B.  114.] 

2.  Under  stat.  28  Geo.  3.  c.  37.  s*  25. 

[1.  By  stat.  28  Geo.  3.  c.  37.  s.  25.  (see  also  23  Geo.  3.  c.  70.  s.  30, 
32  ;  and  24  Geo.  3.  sess.  2.  c.  37.  s.  35.)  no  writ  or  process  shall  be  sued 
out  against  any  officer  of  the  customs  or  excise,  or  against  any  person  or 
persons  acting  by  his  or  their  order,  in  his  or  their  aid,  for  any  thing  done 
in  the  execution  or  by  reason  of  that  or  any  other  act  or  acts  of  parliament 
then  in  force,  or  thereafter  to  be  made  relating  to  the  said  revenues,  or 
either  of  them,  until  one  calendar  month  next  after  notice  in  writing  shall 
have  been  delivered  to  him  or  them,  or  left  at  the  usual  place  of  his  or  their 
abode,  by  the  attorney  or  agent  for  the  person  or  persons  who  intends  to  sue 
out  such  writ  or  process  as  aforesaid  ;  in  which  notice  shall  be  clearly  and 
explicitly  contained  the  cause  of  action,  the  name  and  place  of  abode  of  the 
person  or  persons  in  whose  name  such  action  is  intended  to  be  brought,  and 
the  name  and  place  of  abode  of  the  said  attorney  or  agent ;  and  that  a  fee 
of  20s.  and  no  more  shall  be  paid  for  the  preparing  and  serving  of  every 
such  notice. — 2.  An  excise  officer  is  entitled  to  notice  before  an  action  is 
brought  against  him  for  an  act  not  warranted  by  his  official  capacity,  if  done 
bona  fide  in  the  supposed  execution  of  his  duty ;  such  as  the  assaulting  of 
an  innocent  person,  whom  he  suspects  to  be  a  smuggler  employed  in  run- 
ning goods.  5  T.  R.  1.  2  Smith,  223.  Vide  9  East,  365.-3.  Where  a 
revenue  officer,  having  seized  as  forfeited  goods  not  liable  to  seizure,  takes 
money  to  release  them,  an  action  of  money  had  and  received,  lies  to  recover 
it  back  without  notice.  4.  T.  R.  485.  Et  vide  5  East,  122.  Sed  vide  4  T. 
R.  553. — 4.  An  extra  man  not  appointed  by  the  board  of  excise  is  entitled 
to  the  benefit  of  this  act ;  or  at  least  he  is  entitled  to  it  as  a  person  acting 
Vol.  I.  M  [**23] 
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under  an  excise  officer,  if  he  is  sent  to  make  a  search,  though  no  regular  of- 
ficer be  present*     2  Smith.  220.] 

3.  Under  slat.  39  Geo.  3.  c.  69.  s.  184. 

[1.  The  stat.  39  Geo.  3.  c.  69.  8.  184,  directs  that  the  West  India  Dock 
company  shall  sue  in  the  name  of  their  treasurer,  in  all  actions  [*  |by  or  on 
behalf  of  the  company,  and  he  shall  be  sued  for  the  recovery  of  any  claim 
or  demand  upon  or  of  any  damage  occasioned  by  the  company  ;  and  s.  186. 
after  extending  the  protection  of  stat.  24  Geo*  2  c.  44.  for  privileging  justi- 
ces of  peace,  in  actions  brought  against  them  as  such,  to  the  lord  mayor  and 
aldermen  of  London,  acting  under  this  act  beyond  the  limits  of  the  city,  di- 
rects that  "  no  action  shall  be  commenced  against  any  person  or  persons  for 
any  thing  done  in  pursuance  of  or  under  colour  of  this  act,  until  after  1 4  days 
notice  in  writing  or  after  tender  of  amends,"  (and  see  stat.  39  and  40  Geo. 

3.  c.  47.  s.  151.  in  which  there  are  similar  provisions  as  to  the  London 
Dock  Company.) — 2.  Upon  which  it  has  been  holden,  that  the  treasurer  oC 
the  company  is  a  person  within  the  said  clause ;  and  being  sued  for  an  act 
done  by  the  company  which  induced  an  injury  to  the  plaintiffs,  was  entitled 
to  such  notice  before  the  action  brought.  5  East,  115. — 3.  And  where  one 
person  acted  as  clerk  to  two  public  bodies,  and  a  notice  of  action  required 
by  statute  was  given,  addressed  to  him  as  clerk  to  one  body,  the  cause  of 
action  arising  under  the  authority  of  the  other  body  held  insufficient.  1 
Taunt.  383.  J 

4.  Form  of  the  notice. 

[1.  A  notice  expressed  to  be  given  pursuant  to  a  particular  statute  is  not 
available  as  a  notice  under  another  statute,  where  it  appears  that  defendant 
might  have  been  misled  by  the  terms.  1  Taunt.  383. — 2.  A  separate  no- 
tice to  each  of  several  persons  not  even  naming  the  others,  is  sufficient  to 
found  a  joint  action  against  all.  1  Price  126. — 3.  A  notice  stating  the  cause 
to  be  for  a  trespass  in  the  plaintiff's  dwelling-house  at  C.  is  not  a  sufficient 
description  of  his  present  place  of  abode,  when  requisite.     3  Taunt.  127. — 

4.  The  attorney  giving  the  notice  may  describe  himself  generally  of  the 
town  in  which  he  resides;  thus,  of  Birmingham.  3  B.  &  P.  551. — 5. 
Where  the  attorney  described  himself  as  of  a  place  in  London,  which  in 
fact  was  in  Westminster,  it  was  held  fatal.  6  Esp.  138. — 6.  Where  the  no- 
tice was  not  indorsed  with  the  place  of  abode  of  the  attorney,  but  concluded 
thus,  given  under  my  hand  at  Durham,  this  day  of  ,  &c,  it  was  deem- 
ed insufficient.  3  b.  &  P.  553.  a. — 7.  The  notice  to  a  justice  of  the  peace 
must  express  the  nature  of  the  writ  or  process  intended  to  be  sued  out  as 
well  as  of  the  cause  of  action.  7  T.  R.  631. — 8.  A  notice  to  a  magistrate 
need  not  specify  the  form  of  action  intended  to  be  brought ;  it  is  sufficient 
if  it  state  the  writ  or  process  and  the  cause  of  action.     2  Camp.  1 96.] 

5.  Computation  of  time. 
[1*  Where  time  is  to  be  computed  from  an  act  done,  the  day  upon  which 
it  is  done  is  to  be  included  ;  thus  the  day  upon  which  a  notice  of  action  is 
served  under  a  statute  requiring  it.  3  T.  R.  623. — 2.  The  month  begins 
the  day  upon  which  the  notice  is  served  ;  and  the  action  must  be  brought 
within  three  (lunar)  months  after  the  cause  of  it  accrued.  3  T.  R.  623. 
2H.B.14.     2  East,  254.] 
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[*](F)  NOR  BEFORE  THE  LAST  DAY, 

(F  1.)  Action  of  debt. 

1.  So,  an  action  does  not  lie  upon  an  entire  contract  for  payment  at  sev- 
eral days,  till  the  last  day  is  past ;  as,  if  a  man  be  bound  by  an  obligation  or 
contract  to  pay  100/.  at  five  several  days,  debt  does  not  lie  till  the  5th  day 
is  incurred.  Co.  Lit.  292.  b.  D.  3  Co.  22.  a. — 2.  So,  if  a  man  lease  a  stock 
of  cattle  or  goods  for  years,  rendering  rent  at  several  days,  debt  does  not 
lie  till  all  the  days  be  incurred.  3  Co.  22.  a.  Walker. — 3.  But,  it  will  be 
otherwise,  if  the  contract  be  several  in  its  nature  ;  as,  if  a  man  lease  land, 
rendering  rent  at  several  days,  debt  lies  after  each  day  ;  for  the  rent  issues 
out  of  the  and,  and  the  contract  follows  the  land.  Co.  Lit.  47.  b.  292.  b.  3  Co. 
22.  a. — 4.  So,  if  lessee  for  years  assign  his  term  to  him  in  the  reversion, 
rendering  rent,  which  is  a  surrender,  and  the  rent  not  good  by  way  of  reser* 
vation,  but  by  way  of  contract,  yet  debt  lies  after  each  day.     R.  2  Lev.  80. 

1  Vent.  242.  272. — 5.  Or,  if  the  remedy  is  several  in  rts  nature;  as,  if  a 
man  be  bound  by  a  recognizance  to  pay  100/*  at  five  several  days,  he  may 
sue  execution  for  each  sum  after  each  day  ;  for  it  is  in  the  nature  of  sever- 
al judgments.  Co.  Lit.  292.  b. — 6.  Or,  agree,  if  he  fails  of  payment  at  the 
first  day,  that  he  will  pay  the  whole.  R.  1  Leo.  208.  R.  2  Mod.  Ca.  56, 
7. — [7.  A  bond  conditioned  for  payment  at  several  times,  becomes  absolute 
upon  any  neglect.  1  Wils.  80.] — 8.  So,  if  a  man  covenants  to  do  a  thing 
at  several  times,  covenant  lies  upon  every  default.  Co.  Lit.  292.  b. — 9. 
So,  if  there  be  debt  upon  a  bill,  whereby  a  man  agrees  to  pay  51.  per  an- 
num; it  maybe  after  the  first  year.  R.  3  Lev.  383. — [10.  Upon  a  note  of 
band  for  payment  by  instalments  action  lies,  though  pro  tanio  only,  upon 
each  default.  Andr.  370. — 11.  If  goods  are  sold  to  be  delivered  by  a  cer- 
tain day,  the  vendor  upon  delivering  a  portion  before  the  day  cannot  sue 
pro  tanio.  2  N.  R.  61. J 

(F  2.)   Action  of  assumpsit. 

1.  So,  if  be  contract  to  pay  at  several  days,  an  assumpsit  lies  for  non- 
payment, after  the  first  day.  Co.  Lit.  229.  b.  R.  Cont.  3  Leo.  4. — 2. 
As,  upon  a  bargain,  to  deliver  twenty  quartcria  tritici  every  year  during  his 
life  ;  though  debt  does  not  lie,  yet  an  assumpsit  lies  for  default  at  the  first 
year.  4  Co.  94.  b.  Dy.  113.  a. — 3.  Upon  an  agreement  to  pay  4/.  by  bu 
per  mensem,  an  assumpsit  lies  upon  a  default  each  month.  K.  per  three  J. 

2  Cro.  504. — 4.  Upon  an  agreement  for  30  tons  of  strong  beer,  and  to  pay 
4/.  for  each  ton,  an  assumpsit  lies  for  the  4/.  for  so  many  tons,  when  they 
are  delivered.  R.  1  Rol.  29.  1.  30. — 5.  Upon  an  agreement  to  pay  15/. 
yearly  for  four  years,  if  A.  enjoys  such  land,  an  assumpsit  lies  for  each  year 
that  A.  enjoys,  before  all  the  years  are  incurred.  R.  Cro.  El.  118.  R.  23 
Car.  1  Rol.  30. 1.  5. — 6.  Upon  an  agreement  to  pay  100/.  upon  a  mar- 
riage,  viz.  20/.  at  such  a  day,  and  20/.  &c.  an  assumpsit  lies  after  each  day. 
D.  to  be  so  R.  Cro.  El.  118.  Mo.  13.  cont.  R.  aac.  scepius,  1  Rol.  29.  1. 
20,  35.  R.  Cro.  El.  776.  807.  R.  2  Sand.  337. — 7.  Upon  a  promise  to  pay 
rent  awwatim  at  Mich,  and  Annunciation,  assumpsit  lies  after  each  feast. 
R.  2  Leo.  107. — 8.  So,  if  there  be  a  contract  to  deliver  so  much  corn 
[*]before  Mich,  for  so  much  the  comb,  to  be  paid  at  the  delivery  of  the  * 
last  corn,  and  he  delivers  only  part  of  the  corii ;  yet  an  indebitatus  assump- 
sit lies  for  so  much  after  Mich,  for  though  the  agreement  was  entire,  the 
several  delivery  makes  several  contracts,  and  the  defendant  has  a  remedy 
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for  the  residue.  Per  Hale,  at  Norfolk  ass.  1662,  between  Baker  and  Sut- 
ton.— 9.  And  damages  given  in  an  assumpsit  upon  the  first  default,  are  no 
bar  in  an  assumpsit  upon  a  default  at  the  other  day  ;  for  they  shall  be  in- 
tended all  for  the  default  at  the  first  day.  Q.  Dy.  1 13.  It.  Cro.  Car.  241. 
1  Rol.  29. 1.  40.  D.  2  Sand.  337. — 10.  But  if  the  jury  give  the  entire  sum 
in  damages,  with  an  averment,  that  it  was  for  the  whole,  it  will  be  a  bar  to 
another  assumpsit  upon  the  same  promise.     R.  2  Cro.  505. 

(F  3.)  In  the  case  of  a  dishonoured  bill. 

("When  a  bill  of  exchange  is  dishonoured,  though  before  the  day  at  which 
it  is  made  payable,  every  one  is  immediately  liable  to  the  holder  who  be- 
came party  to  it  before  him.     Dougl.  55.  3  East,  81,  481.] 

(G)  THE  LAW  DOES  NOT  ALLOW  ONE  ACTION    UPON  SEV- 
ERAL AND  DISTINCT  CAUSES. 

(Gl.)  In  relation  to  the  joinder  of  different  causes  of  the  same 

nature. 

1.  A  man  cannot  join  in  several  and  distinct  causes  of  action  in  the  same 
count  or  declaration. — 2.  When  this  may  be  pleaded  in  abatement,  Vide 
Abatement,  (G  4.)  And  for  duplicity  in  the  declaration,  Vide  Pleader, 
(C  33. — 3.  And,  therefore,  a  writ  of  entry  does  not  lie  upon  a  disseisin  of 
two  ancestors.  31  H.  6.  14.  Q.  Th.  D.  1.  10.  c.  14.  s.  11. — 4.  In  all  real 
actions  founded  upon  a  title  ;  as  in  escheat,  cessavit,  writ  of  mesne,  for* 
medon  in  descender,  remainder,  or  revertor,  &c.  the  demandant  cannot  join 
lands,  accruing  by  two  several  tenures,  or  by  two  several  gifts,  in  the  same 
writ.  R.  8  Co.  86.  b.  Buckmere. — [5.  Original  writs  are  diversified  into 
brevia  nominata  and  brevia  innominata  ;  the  first  set  forth  the  time,  place, 
and  demand  circumstantially  ;  the  other  only  a  general  complaint,  not  ex> 

{ dressing  time,  damages,   &c.  ;  for  example,   trespass  quart  clawum  f regit + 
n  the  first,  several  lands  by  several  titles  cannot  be  demanded ;  in   the 
second  they  may.     8  Rep.  87.     Vide  F.  N.  B.  209.     Owen  11.  Keilw. 
105.  Dyer   145.  2  Brownl.  274.] — 6.  And  in  real  actions,  the  demandant 
may  join  several  titles,  which  stand  upon  the  same  foundation,  in  one  action  : 
as  a  man  shall  have  a  formedon  in  reverter  or  remainder,   for  lands  which 
accrued  after  several  entails,  and  at  several  times,  if  they  are  created  and 
limited  by  the  same  deed.     R.  8  Co.  87.  a. — 7.  So  in  real  actions  founded 
upoft  a  tort,  the  demandant  may  sue  for  lands,  which  come  by  several  titles, 
in  the  same  action :  as  he  may  have  a  writ  of  right,  or  a  writ  of  entry  in  the 
nature  of  an  assize,  for  lands  which  come  from  several  ancestors,     R.  8  Co. 
87,  b. — 8.  Or  an  assize.     8  Co.  87.  b. — 9.  So  annuity  lies  for  two  several 
annuities.     Th.  D.  1.  8.  c.  26.  s.  3.— 10.  So  waste  upon  several  leases.     8 
Co.  87.  b.     Vide  Dan.  1.— 11.  So  in  personal  actions,  if  two  causes  of  ac- 
tion are  of  the  same  nature,  they  may  be  put  in  one  action :  as  an  [*]assize 
lies  for  several  rents  upon  several  titles.     Th.-  D.  1.  8.  c.  26.  s.  1,2.     Vide 
Dan.  3. — [12.  In  personal  actions  the  general  rule  is,  that  causes  of  action 
of  the  same  nature,   that  is,  being  all  ex  contractu  or  all  ex  delicto,  may  be 
joined  in  the  same  writ ;  thus  debt  upon  an  obligation  and  upon  a  mutuatus 
may  be  joined,  because  the  writ  is  general,  and  the  declaration  upon  both 
will  be  warranted  by  the  authority  given  by  the  general  words  of  the  writ  ; 
and  debt  and  detinue  may  be  joined,  because  there  are  writs  in  the  register 
comprising  both  ;  so  may  debt  for  rent  and  for  clothes :  though  debt  and 
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account  cannot.  But  causes  of  action  of  different  natures,  thus  debt  and 
trespass,  cannot  be  joined.  Cro.  Car.  20.  316.  Vent.  366.  Keb.  847. 
Bro.  Joinder  in  action,  97.  Reg.  95,  139.  8  Co.  87.  Jenk.  211.  3 
Lev.  93.  Rayra.  233.  3  Lev.  101.  3  Keb.  59.  1  Sid.  244.  12  Mod. 
73.  Vide  L.  R.  58.  Salk.  10.  3  Salk.  204.  5  Mod.  85.  Comb.  332. 
{  So,  a  cottnt  in  deceit,  and  a  count  in  assumpsit,  cannot  be  joined.  Wil- 
lon  v.  Marsh,  1  Johns.  Rep.  503.  Tons  v.  Long,  Tay.  17.  Carstarphin 
r.  Greaves,  1  Marsh.  435.  So,  in  an  action  against  executors  a  count  on  a 
cause  of  action  arising  after  the  death  of  the  testator,  and  a  count  on  a  cause 
arising  before  his  death,  cannot  be  joined.  Mayer  v.  Cole,  12  Johns.  Rep- 
349.  So,  a  count  upon  the  assumpsit  of  husband  and  wife,  cannot  be  joined 
with  a  count  upon  the  assumpsit  of  the  wife,  dum  sola  Edwards  v.  Davis, 
16  Johns.  Rep.  281.  So  also,  counts  in  trespass  vi  et  annis,  and  counts  in 
trover,  cannot  be  joined.  Cooper  x>.  Bissell,  16  Johns.  Rep.  146.  (  — 13* 
The  general  rule  now  recognized  is,  that  several  counts  may  be  joined  in 
the  same  declaration  where  the  same  plea  may  be  pleaded,  and  the  same 
judgment  given  upon  each.  1  T.  R.  274.  4  T.  R.  347.  Vide  1  Wils. 
248.  2  Wils.  319.  3  Wils.  348,  456.  To  which  rule  only  one  exception 
has  yet  been  noticed,  namely  the  instance  in  which  the  same  judgment  is 
given  in  an  action  upon  the  case,  as  in  trespass.  1  Rol.  Abr.  tit.  Amerce- 
ment, E.  Tidd's  Pract.  13,  which  rule  does  not  hold  e  conver$o,  that  differ- 
ent counts  cannot  be  joined,  unless  there  be  the  same  plea  and  judgment  on 
all  of  them,  as  is  obvious  from  what  has  been  said  above.  \  So,  a  count 
on  a  warranty,  on  the  sale  of  a  horse,  and  a  count  in  assumpsit  may  be  join* 
ed ;  the  deceit  being  the  gist  of  the  action  in  both  counts.  Hallock  v*  Pow- 
ell, 2  Caines'  Rep.  216.  So,  a  count  consisting  partly  of  breach  of  contract, 
and  partly  of  misfeasance,  in  which,  the  plea  is  not  guilty,  may  be  joined 
with  trover.  Smith  v.  Rutherford,  2  Serg.  &  Rawle,  358.  So,  where 
there  are  several  counts,  in  each  of  which,  the  gravamen  stated,  is  a  tortious 
breach  of  the  defendant's  duty  as  an  attorney,  as  well  as  an  implied  promise 
arisibg  from  an  employment  for  hire,  and  each  containing  allegations  suf- 
ficient to  support  it,  either  in  tort  or  assumpsit,  they  are  not  incompatible, 
and  may  be  joined  in  the  same  declaration.  Church  v.  Mumford,  1 1  Johns. 
Rep*  479.  So,  a  count  for  trespass,  damage  feasant,  may  be  joined  with  a 
count  for  a  pound  breach,  or  rescous.  Raker  v.  Dumbolton,  10  Johns.  Rep. 
240.  So,  two  judgments  rendered  in  suits  depending  on  the  same  principles, 
may  be  joined  in  a  writ  of  error.  Powers  v.  Lillie,  Kirby,  160.  Although 
causes  of  action  founded  upon  tort  and  upon  contract,  cannot  be  joined,  yet 
where  the  gist  of  the  action  is  tort,  the  declaration  will  not  be  held  ill,  because 
it  is  alleged,  that  the  tort  was  effected  by  means  of  a  contract.  Stoyel  v. 
Westcott,  2  Day,  418.  S.  P.  Bulkley  v.  Storer,  2  Day,  531. — Also,  a  count 
in  debt  on  simple  contract,  may  be  joined  with  a  count  in  debt  on  judgment, 
although  they  require  different  pleas.  The  Union  Cotton  Manufactory  v. 
Lebdell,  13  Johns.  Cas.  462.  (  — Note,  a  misjoinder  is  a  ground  for  general 
demurrer.  2  B.  &  P.  424.]— 14,  So  if  a  man  has  in  himself  distinct  titles, 
he  may  have  one  action  for  a  tort  to  both  ;  for  he  does  not  declare  upon  his 
title  :  as  a  farmer  of  tithes  by  distinct  leases,  two  parts  by  one,  and  the 
third  part  by  the  other,  shall  have  an  action  upon  the  stat.  2  Ed.  6.  for  not 
setting  out  his  tithes.  R.  Yel.  63.  1  Brownl.  86.  2  Cro.  68.  Mo.  914. 
—1 5.  So  a  man  shall  join  debt  upon  bond,  and  upon  contract,  in  the  same 
declaration.  Th.  D.  1.  10.  c.  15.  s.  9.  D.  1  Vent.  3G6.— 16.  Debt  upon 
bond,  and  upon  judgment.  Lut.  43. — 1 7.  So  he  shall  join  detinue  for  char- 
ters, and  for  chattels.     Th.  D.  1.  10.  c.   l£.  s.  6. — 18.  Or  debt  for  rent 
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upon  several  leases.  8  Co.  87.  b.  Vide  Dan.  3.— 19.  So  an  actios  upon 
the  case  lies  for  words,  and  for  a  malicious  indictment.  Hob.  6. — 20. 
One  action  upon  the  case  for  several  disturbances  and  trespasses.  Th.  D* 
1.  10.  c.  15.  s.  15. — 21.  One  conspiracy  for  two  several  acts  of  conspiring. 
Th.  D.  1.  10.  t.  15.  s.  11. — 22.  One  ravishment  of  ward,  for  the  ravish- 
ment  of  two  daughters.  Th.  D.  1.  10.  c.  15.  s.  7. — 23.  So  trespass  lies 
for  several  trespasses  at  several  places,  and  times.  8  Co.  87.  b.  3  H.  6. 
53.  [52.1  Th.  D.  1.  10.  c.  15.  s.  21,  22,  23. — 24.  So  replevin  lies  upon 
several  distresses,  at  several  days  and  places.  Th.  D.  1.  10.  c.  15.  s.  3.  10 
Ed.  3.  508.  29  Ed.  3.  30.  [23j — 25.  One  dtcies  tantum,  against  jurors 
and  embracers.  41  Ed.  3.  9.  b.  Th.  D.  1. 10.  c.  15.  s.  8. — 26.  One  audita 
querela,  upon  two  several  matters.  Th.  D.  1.  10.  c.  15.  s.  13,  14.— 27.  So 
a  man  shall  have  an  action  for  taking  goods  in  the  highway  contrary  to  the 
stat.  of  Marlb.  15.  and  for  taking  goods,  and  detaining  them  till  a  fine  made 
in  the  same  declaration.  39  Ed.  3.  25.  [20.]  Th.  D.  1.  10.  c.  15.  s.  10. — 
28.  So  an  action  upon  the  stat.  8  H.  6.  for  a  forceable  entry,  and  a  forcea- 
ble  detainer.  Th.  D.l.  10.  c.  15.  s.  19.— [29.  Distinct  offences  of  a  similar 
nature  may  be  [*]included  in  one  action  for  the  penalties  incurred.  4  T. 
R.  228. — 30.  A  count  founded  upon  the  statute  8  Ann.  c.  7.  s.  17.  is  not  in- 
consistent with  the  count  upon  the  6  Geo.  3.  c.  1 9.  s.  1 .  although  evidence 
of  a  single  act  might  be  sufficient  to  support  both  counts.  1  Price,  182.] — 31. 
So  an  action  upon  the  statute  of  labourers  lies  against  the  master  who  re- 
tains, and  the  servant  who  departs  out  of  his  service.  28  Ed.  3.  97.  [21.  J 
29  Ed.  3.  7.  [5]  Th.  D.  1.  10.  c.  15.  s.  2. — 32.  But  it  is  bad  if  a  man  sue 
one  attaint  against  two  several  inquests.  25  Ed.  3.  42.  [85.  a.]  Th.  D.  1. 
10.  c.  15.  s.  1. — 33.  So  a  man  cannot  have  one  scire  facias  to  reverse  sev- 
eral outlawries.  29  Ed.  3.  43.  [33.  b.]  Th.  D.  1.  10.  c.  15.  s.  4.-34.  So 
a  man  cannot  join  an  action  at  common  law,  with  an  action  founded  upon 
a  statute.  Jenk.  211. 

(G  2.)  In  relation  to  the  joinder  of  different  forms  of  action. 

[1  •  In  1  Vent.  366.  it  is  considered  that  the  true  reason  why  actions  may 
or  may  not  be  joined,  is  not  the  difference  of  the  defendant's  plea,  but  the 
difference  in  the  process,  and  the  fines  paid  on  taking  out  the  original ;  for 
in  debt  the  old  process  was  summons,  attachment,  and  distress,  and  on  tak- 
ing out  the  original  a  fine  was  paid  to  the  king,  in  proportion -to  the  sum  de- 
manded ;  but  in  trespass  the  process  was  a  capias,  and  a  line  was  set  in  pro- 
portion to  the  degree  of  the  offence,  and  levied  by  capiatur.  Vide  1  Wife. 
252.] — 2.  One  cannot  join  ejectment  of  ward  and  trespass  in  the  same  dec* 
halation.  Th.  D.  1.  10.  c.  15.  s.  1.  Semb.  5  Mod.  91.— -3.  So  a  man 
cannot  join  actions  founded  upon  a  tort,  and  upon  contract,  in  the  same 
declaration ;  for  they  require  different  process  and  different  pleas.  Dan, 
3.-4.  As  an  assumpsit,  and  an  action  upon  the  case  founded  upon  fraud  or 
deceit.  R.  Carth.  189. — 5.  So  if  a  man  join  assumpsit  and  trover  in  the 
name  declaration.  R.  2  Lev.  101.  R.  3  Lev.  99.  Semb.  Ray.  233. — 
6.  So  if  a  man  join  an  action  upon  the  common  custom  of  the  realm  against 
a  carrier,  and  trover  in  the  same  declaration.  R.  Pasch.  7  W.  3.  between 
Sir  J.  DaLston  and  Janson.  1  Sal.  10.  5  Mod.  91.  Vide  cont.  infra.  Dan. 
4. — [7.  Trover  and  detinue  cannot  be  joined.  Willes,  118.]— 8.  But 
debt  and  detinue  may.  Th.  D.l.  10.  c.  15.  s.  6.  16.  5  Mod.  91.  [Bro* 
Joinder  in  action,  97.  Gilb.  C.  P.  5.] — 9.  So  trover,  and  an  action  upon  the 
common  custom  of  the  realm  against  a  carrier  for  goods  lost.  Per  Hale,  I 
Vent.  223.    R.  1  Vent.  365.     [2  Wife.  319.     1  T.  R.  274.]    Vide  supra 
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contra.— 10.  So  trover,  and  an  action  upon  the  case  for  the  abuse  of  an 
horse.  Adm.  Lut.  101.  R.  Cro.  Car.  20.  D.  5  Mod.  91.— [11.  Trover 
and  case  for  words  may  be  joined.  Dough  677.]— 12.  So  a  general  tres- 
pass, and  an  action  Upon  the  case.  R.  Al.  9.— [13.  But  this  case  has  not 
been  acted  upon,  ana  the  rule  is,  that  trespass  and  case  cannot  be  joined. 
L.  R.  273.  2  Burr.  1114;  see  however  accord  with  Aleyn,  Id.  17.  3  Salk. 
pL  3.  -,  203.  pi.  7*  Vide  etiam  5  Mod.  91,  Ash  v.  Rapier  there  cited; 
Vide  Kielw.  34,  ca.  8.  Semb.  accord  with  Aleyn.  Vide  2  Mod.  58.] — 14. 
A  fortiori  if  in  trespass  a  conversion  be  alleged  for  aggravation.  K.  Lut. 
1526.  R.  Sho.  180.  Carth.  113.  [Vide  2  M.  &  S,  77.  2  T.  R.  166.— 
15.  Trespass  and  rescue  may  be  joined.  2  Lutw.  1249.  L.  R.  83.  2  Lutw. 
1259.] — 16.  So  trespass  for  a  battery  of  the  servant,  per  quod  servitium 
wmsit,  and  an  action  upon  the  case  for  keeping  a  dog  [*]accustomed  ad 
mordend  oves.  5  Mod.  91. — [17.  Trespass  for  beating  a  servant  per  quod 
servitium  amisit,  is  emphatically  an  action  of  trespass.  2  M.  &  S.  436.  2  N. 
R.  476.]  j  Vide  supra,  (G  1.)  \ 

(G  3.)  Id  relation  to  the  joinder  of  causes  in  different  rights. 

1.  It  is  bad  if  husband  and  wife  join  in  an  action  for  the  battery  of  both. 
9  Ed.  4.  54.  [51.]  Th.  D.  1.  10.  c.  15.  s.  24.-2.  Or  in  trespass  for 
goods  of  the  wife  taken  before  the  coverture,  and  goods  of  the  husband  tak- 
en afterwards.  21  H.  6.  33.  [30.]  Th.  D.  1.  10.  c.  15.  s.  24.-3.  So  if 
husband  and  wife  join  in  an  action  for  the  battery  of  the  wife,  and  taking 
the  goods  of  the  husband.  R.  2  Lev.  20. — 4.  So  a  man  cannot  join  an  ac- 
tion in  his  own  right,  and  an  action  as  executor  or  administrator.  R.  Hob. 
88.  Dan.  4.  Vide  infra.  Adm.  2  Lev.  110.  R.  cont.  2  Lev.  228.  for 
the  judgment  is  the  same  for  both,  and  what  he  recovers  as  executor  or  ad- 
ministrator will  be  assets.  R.  ace.  for  the  damages  are  entire,  and  it  can- 
not be  known  how  much  shall  be  assets.  1  Sal.  10. — 5.  A  plaintiff  shall 
not  have  an  action  against  another,  to  charge  him  as  executor  or  administra- 
tor, and  also  in  his  own  right ;  for  the  judgment  in  the  one  case  shall  be  de 
bonis  testatoris,  in  the  other,  de  bonis  propriis.  2  Lev.  228.  Semb.  Mo. 
419.  R.  Hob.  88.  Adm.  Cro.  El.  406.— 6.  An  assumpsit  lies  by  an  admin- 
istrator for  a  debt  due  to  himself,  and  a  debt  to  the  intestate  upon  an  iVm- 
tnul  computasset  with  himself.  R.  per  three  J.  Twisden  cont.  2  Lev.  1 10. 
R.  2  Lev.  228.  Dan.  4.  Cont.  Sho.  366.— [7.  The  rule  is  well  settled 
that  causes  arising  in  different  rights  cannot  be  joined  in  the  same  action. 
3  T.  R.  433. — 8.  As  to  the  joindeiTof  counts  by  executors  (or  administra- 
tors) plaintiffs ;  the  rule  is  that  they  may  be  joined,  provided  the  money 
when  recovered  will  be  assets  in  their  hands.  1  Taunt.  322.  2  Mar?. 
147.  6  Taunt.  453.  6  East,  405.  2  Smith,  410. — 9.  Hence  he  may  joina 
count  for  goods  of  the  testator  sold  since  the  death,  with  counts  on  promises 
to  the  intestate.  1  Taunt.  325,  denying  a  case  in  the  exchequer  chamber 
contra.  6  East,  405.  2  Smith,  410. — 10.  So  counts  by  the  executor  for 
money  received  to  his  use  as  such.  3  T.  R.  659. — 1 1.  Or  paid  by  him  as 
such.  3  East  104.— 12.  Or  on  an  account  stated  with  him  as  such.  1 
Taunt.  322;  but  see  5  East,  154. — 13.  Or  on  a  note  indorsed  to  him  as 
such.  1  T.  R.  487  ;  but  see  3  B.  &  P.  7  ;  are  in  his  representative  char- 
acter, and  therefore  may  be  joined  with  counts  or  causes  to  the  testator. — 
14.  But  an  executor  must  declare  in  his  dwn  right  for  money  which,  having 
been  paid  since  the  death,  he  is  entitled  to  recover  back.  4  T.  R.  56 1 . 
2  T.  K.  476. — 15.  So  on  a  bond  given  to  him  as  such.  3  B.  &  P.  7  ;  but 
see  1  T.  R.  437.— 16.  And  therefore  cannot  join  such  causes  with  others 
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in  his  representative  character.     And  inasmuch  as  the  describing  the  plain- 
tiff to  be  executor  is  no  averment  that  the  causes  accrued  to  him  as  execu- 
tor ;  a  count  on  an  account  stated  with  plaintiff  executor,  not  saying  as  exec- 
utor, is  misjoined  with  counts  on  promises  to  the  testator.     5  East  150.      1 
Smith,  375. — 17.  With  respect  to  the  joinder  of  counts  against  executors 
defendants  ;  he  may  be  sued  as  such  on  an  account  stated  by  him  in  that 
character,  of  money  due  from  the  testator.     1  H.  B.  102.     Forrest  98. — 
1 8.  So  he  may  be  charged  as  such  for  breaches  of  covenant  by  one  to  whom 
the  premises  have  been  [*]assigned  since  the  death.     10  East.  313;  and 
with  these  causes  therefore  may  be  joined  others  accrued  from  the  testator. 
—19.  But  not  on  an  account  stated  by  him  of  monies  due  from  himself  as 
such.     1  H.  B.  108. — 20.  Nor  for  money  had  and  received  by  ibid.     4  T. 
R.  347. — 21.  Or  lent  to  him  in  that  character.     1  H.  B.  108. — 22.  Upon 
demurrer  for  a  misjoinder  of  counts  against  an  executor,  leave  was  given  to 
strike  out  those  that  charged  him  personally.     4  T.  R.  347.     But  see  1  H. 
B.  108* — 23.  If  A.  and  B.,  separate  traders,  become  bankrupt,  and  C.  is 
chosen  assignee  under  each  commission,  he  cannot  in  one  and  the  same  ac- 
tion recover  demands  due .  individually  to  A.  and  B. :  A.  and  B.  had  they 
remained  solvent  could  not  have  sued  jointly  ;  neither  can  he  who  is  their 
representative.     3  T.  R.  433.     Secus  a  joint  demand.     3  T.  R.  779.] 

(G  4.)  In  relation  to  joinder  in  indictments. 

[1.  With  respect  to  the  joinder  in  an  indictment  of  several  offences 
against  the  same  defendant. — 2.  In  point  of  law,  and  therefore  on  demur- 
rer, motion  in  arrest  of  judgment,  or  writ  of  error,  it  is  no  objection  to  an 
indictment  that  distinct  offences  of  the  same  nature,  and  upon  each  of  which 
there  is  a  similar  judgment,  are  joined  in  the  same  indictment.  3  T.  R.  98. 
— 3.  But  where  several  felonies  are  charged,  and  it  appear  before  the  de- 
fendant has  pleaded,  or  the  jury  are  charged,  that  he  is  to  be  tried  for  sepa- 
rate offences,  it  has  been  the  practice  for  judges  to  quash  the  indictment, 
lest  it  should  confound  the  pnsoner  in  his  defence,  or  prejudice  him  in  bis 
challenge  of  the  jury  ;  for  he  might  object  to  a  juryman's  trying  one  of  the 
offences,  though  he  might  not  object  to  his  trying  the  other.  But  if  the 
joinder  of  two  distinct  felonies  be  not  discovered  before  the  prisoner  has 
pleaded,  the  court  in  its  discretion  may  put  the  prosecutor  to  elect  on  which 
he  will  proceed.  3  T.  R.  106.  Leach  568,  531.  2  Camp.  132.  8  East 
41.  Starkie  Crim.  Plead.  36,  37. —  {  Two  distinct  offences,  for  which 
distinct  and  several  fines  are  provided  by  statute,  cannot  be  joined  in  one 
count;  and  after  conviction,  judgment  will  be  arrested.  Commonwealth  v. 
Symonds,  2  Mass.  Rep.  163.  \  4.  But  though  two  different  felonies  ought 
not  to  be  included  in  the  same  indictment  against  the  same  defendant,  yet 
the  same  act  may  be  charged  as  a  different  offence  in  different  counts. 
Leach,  568.  Starkie  sup. — 5.  Thus  a  count  for  a  robbery  may  be  joined 
with  another  for  stealing  privately  from  the  person.  Leach,  531. — 6.  And 
Lord  Hale  speaks  of  a  bill  containing  two  offences,  as  burglary  and  theft, 
forcible  entry  and  detainer,  asjusual  in  practice.  2  Hale  163,  173.  Yelv. 
99.  Starkie  supra. — 7.  A  prisoner  may  be  indicted  for  petty  treason  and 
murder  at  the  same  time,  and  may  be  found  guilty  of  the  murder,  and  ac- 
quitted of  the  treason.  Leach,  512.  Fost,  328,  10G.  10  St.  IV.  36.  Stark, 
sup. — 8.  If  the  special  description  of  the  offence  in  the  indictment  include 
a  more  general  offence,  the  prisoner  may  be  found  guilty  of  the  latter,  and 
acquitted  of  the  former.  Leach  102,  816,771.  Starkie  sup. — 9.  And  in 
general,  whether  an   offence,  as  described  in  the  indictment,  is  made  up 
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partly  of  facts  and  circumstances,  which  constitute  a  less  aggravated  offence, 
and  partly  of  circumstances  peculiar  to  itself,  the  defendant  may,  if  the  evi- 
dence warrant  such  a  conclusion,  be  found  guilty  of  the  more  simple,  and 
acquitted  of  the  more  serious  offence.  Fost.  328.  1  Hale  378,  449.  2 
Hale  184,  303.  2  Hawk.  c.  4?.  s.  8.  Leach  513.  2  Hawk.  c.  23.  s.  95. 
Starkie  38. — 10.  And  for  this  reason  it  is  [*]in  many  instances  unnecessary 
to  subjoin  to  a  special  count,  describing  the  aggravated  offence,  other  counts 
which  differ  only  in  the  omission  of  the  particular  allegations  in  which  the 
aggravation  consists.  Starkie  39. — 11.  Which  rule  however  has  this  limi- 
tation, that  a  charge  of  felony  cannot  be  modified  into  a  misdemeanour, 
since  thereby  the  defendant  would  lose  the  benefit  of  full  counsel,  of  a  copy 
of  the  indictment,  and  of  a  special  jury.  Leach  15.  Vide  Cro.  Car.  332. 
Cro.  Jac.  497.  Keilw.  29.  Cald.  401.  1  And,  351.  Starkie  supra.  Str. 
1133.  2H.  7.  10  b.  contra.  Keilw.  29.  2  Hawk.  c.  47.  s.  8. — 12* 
Semble  that  the  joinder  of  offences  which  necessarily  require  different  judg- 
ments is  bad  in  point  of  law,  and  therefore  a  ground  for  demurrer,  motion  m 
arrest  of  judgment,  or  error.  3  T.  R.  108.  3  M.  and  S.  556. — 13. 
Which  rule,  however,  though  general,  is  not  invariable,  but  admits  a  variety 
of  exceptions. — 14.  For  instance,  in  the  offence  of  embezzling  naval  stores, 
the  having  in  possession  new  stores,  or  stores  not  more  than  one  third  worn, 
is  subject  to  transportation  for  14  years,  (by  39  and  40  Geo.  3.  c.  89.  s. 
1 .) ;  but  if  they  be  not  new,  or  be  more  than  one  third  worn,  the  punish- 
ment is  different,  (ibid.  s.  2.)  Yet  counts  for  both  these  offences  may  be 
included  in  the  same  indictment. — 15.  So  in  conspiracy,  the  judgments 
upon  conviction  is,  that  the  party  is  infamous ;  vet  to  counts  for  a  conspira- 
cy may  be  added  other  counts  which  do  not  include  a  charge  of  conspiracy. 
— 3  M.  and  S.  550. — 16.  And  the  rule  to  determine  whether  two  offences 
are  amenable  to  the  same  punishment ;  and  therefore  whether  their  joinder 
in  the  same  indictment  is  not  legally  defective,  is  gained  by  considering 
whether  they  are  primarily  liable  to  the  same  punishment;  if  so,  the  join- 
der is  not  legally  defective,  notwithstanding  they  may,  under  circumstances, 
be  ameuable  each  to  a  different  punishment ;  since  then  they  are  offences  of 
the  same  nature.  3  M.  &  S.  539.— 17.  It  is  no  objection  to  an  indictment 
that  it  charges  different  misdemeanours  upon  the  defendant  in  different 
counts,  for  the  judgment  is  the  same.  3  T.  R.  108.  2  Burr.  984.  8  East 
141.  2  Camp.  132.  Stark.  40.— 13.  The  joinder  of  offences  of  a  per* 
fcctiy  different  nature  is  legally  defective.     3  M.  &  S.  549.] 

(G  5.)  In  relation  to  modes  of  objection. 

1 .  If  in  an  action  by  husband  and  wife  for  the  battery  of  both,  die  de- 
fendant is  found  not  guilty  as  to  the  husband,  the  declaration  is  aided  by 
the  verdict.  Per  Bridgman,  Hard.  166.  Dub.  2  Cro.  655.  R.  2  Vent. 
29.  Vide  Pleader,  (C  87.)— 2.  So  in  a  deration  upon  assumpsit,  and 
trover,  if  the  defendant  be  found  not  guilty  as  to  the  trover,  it  is  aided  by 
the  verdict.  Dub.  2  Lev.  101.  R.  cont.  3  Lev.  09.-3.  So  m  an  action 
against  a  common  carrier  upon  the  custom  of  the  realm,  and  trover,  if  he 
be  found  not  guilty  for  the  trover.  R.  in  C.  B.  Pas.  6  Ann.  \ide  supra 
et  infra.  T And  2  Wils.  3 1 9,  that  now  they  may  be  joined.]— 4.  So  in  action 
by  an  administrator  upon  a  promise  to  the  intestate,  and  f^'P"?1™ 
to  himself ;  after  verdict  and  entire  damages,  it  shall  be  intended,  ttrat  the 
other  promise  was  made  to  him  as  administrator.  R.  per  three  J.  Twisden 
cont.  2  Lev.  1 10.— 5.  So  actions  for  several  causes  in  the  same  declaration 
SSS  be  aided  by  verdict.    R.  Carth.  189.    Vide  suPra.-[6.  Where  in 
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[*]case  counts  in  the  form  of  tort,  though  for  a  breach  of  contract,  are  ad- 
ded, there  is  no  misjoinder,  though  the  form  of  action  may  be  misapplied  ; 
the  demurrer  therefore  must  be  confined  to  those  counts*     1  N.  R.  43.] 

(H)  OR  CIRCUITY  OF  ACTION. 

1 .  So  the  law  abhors  circuity  of  action ;  and  therefore  if  an  administra- 
tor recover  in  trover,  and  then  the  administration  is  repealed,  the  defendant 
shall  have  an  audita  querela  to  avoid  the  circuity  of  action,  if  the  plaintiff 
was  to  sue  execution  against  him,  and  then  the  new  administrator  was  to 
have  an  action  against  the  plaintiff  for  the  money  recovered.  R.  2  Sand* 
149* — 2.  So  if  a  man  upon  the  credit  of  B.  lend  money  to  A.,  which  is  ap- 
plied to  the  use  of  A.,  but  is  not  put  to  account  by  A.,  upon  an  account 
made  between  him  and  B.  the  lender  shall  have  an  account  in  Chancery 
against  A.  for  avoiding  the  circuity  of  action,  if  he  was  to  be  put  to  his  ac- 
tion against  B.,  and  B.  to  an  action  against  A.  R.  in  Chanc.  and  upon  ap- 
peal affirmed  in  Parliament.  Ca.  in  P.  17. — 3.  But  a  cause  of  action 
against  a  plaintiff  will  be  no  bar  to  an  action  by  him  for  avoiding  circuity  of 
action,  when  the  recovery  in  both  actions  is  not  equal  :  as  in  waste,  it  is  no 
bar,  that  the  plaintiff  covenanted  to  repair  ;  for  in  waste  he  shall  recover 
treble  damages,  in  covenant  only  single.     Mo.  23.     [Vide  Cowp.  56.] 

•  (I)  OR  TWO  ACTIONS  FOR  THE  SAME  CAUSE. 

(1 1.)  Rule  and  illustrations. 

•  1.  So  an  action  does  not  lie  twice  for  the  same  cause  ;  and  therefore,  if  a 
man  be  twice  prosecuted  for  the  same  crime,  auterfoits  acquit,  auterfoits 
convict,  or  attaint,  is  a  good  bar.  Vide  Appeal,  (G.  9.  11.) — 2.  So  if  two 
actions  are  commenced  for  the  same  cause,  it  may  be  pleaded  to  the  one, 
that  another  action  is  depending;  de  quo,  vide  in  Abatement,  (H  24.)— 3. 
So  if  a  stranger  recover,  pending  another  action  for  the  same  thing,  that  may 
be  pleaded  in  abatement.  De  quo,  vide  in  Abatement,  (H  54.)— 4.  So  sat- 
isfaction to  one,  is  a  bar  in  an  action  by  another  for  the  same  cause.  Vide 
post,  (K  1,  &c.) — [5.  If  two  informations  are  exhibited  the  same  day  for  the 
same  matter,  both  shall  be  set  aside.  Bunb.  9.-6.  If  ejectments  are  brought 
by  the  same  party  in  different  courts,  upon  the  same  title,  and  for  the  same 
lands,  proceedings  in  one  will  be  stayed  until  discontinuance  of  the  other. 
Andr.  297. — 7.  Where  pending  an  order  made  by  one  court,  a  party  sues  in 
another,  the  latter  cannot  stay  the  proceedings.  1  B.  and  P.  365.-— 8. 
Where  there  are  actions  in  K.  B.  and  also  in  another  court  between  the 
same  parties,  K.  B.  will  not  impose  terms  concerning  the  actions  in  K.  B. 
in  order  to  compel  any  thing  to  be  done  in  the  other  actions.  1  Smith, 
423.] 

(I  2.)  Consolidation  of  actions. 
[1.  Two  actions  commenced  at  the  same  time,  in  the  same  place,  and 
for  causes  which  may  be  joined,  will  be  consolidated,  unless  the  plaintiff 
[*]can  shew  cause  to  the  contrary.  2  T.  R.  639.  C.  T.  H.  137.— 2.  Se- 
parate actions  against  the  husband  and  wife,  for  words  by  the  wife,  and 
against  the  husband  alone  for  words  by  himself,  cannot  be  consolidated.  2 
Wils.  227.-3.  Two  actions  between  the  same  parties  for  different  roads 
through  the  same  close  to  different  parts  of  the  same  town  will  not  be  con- 
S0llr#Qteoi  r*  Stri  U78*~4*  Two  acti°ns  in  ejectment  against  ten  persona 
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for  ten  houses,  though  the  title  be  the  same  in  both,  will  not  be  consolidated. 
2  Str.1 149. — 5.  Several  resulting  actions  for  mesne  profits  against  the  sev- 
eral defendants  in  the  ejectment,  will  not  be  consolidated.  C.  T.  H.  1 37* 
— 6,  The  court  will  not  compel  a  party  to  consolidate  actions  brought  on 
two  promissory  notes,  though  both  notes  became  due,  and  both  actions  were 
commenced  in  the  long  vacation,  and  the  writs  returnable  on  the  same  day. 
Forrest  30. — 7.  In  three  penal  actions  for  bribery  by  the  same  plaintiff 
against  the  same  defendants,  the  court  refused  to  consolidate  them,  there  be- 
ing forty  instances  of  bribery  declared  on  in  each  action.  1  Smith  423.—* 
8.  Where  several  causes  are  consolidated  to  abide  the  event  of  one,  such 
event  is  to  be  understood  as  will  do  justice  between  the  parties.  Lpft. 
147.  Id.  151. — 9.  It  is  an  implied  condition  of  a  consolidation  rule,  that  a 
second,  third,  &c.  cause  may  be  tried  in  like  manner  and  with  like  evidence 
as  the  first,  if  the  court  see  fit.  5  Taunt.  165.— 10.  Where  the  terms  of 
a  consolidation  lule  are  merely  that  the  causes  shall  be  bound  by  the  verdict 
in  one,  circumstances  subsequent  to  the  verdict  which  affect  that  one  have 
no  influence  on  the  others.  2  N.  R.  430. — 11.  Where  upon  the  trial  of 
one  of  several  causes  which  were  consolidated,  there  was  a  rule  nisi  obtain* 
ed  for  a  new  trial  on  a  point  of  law  reserved,  and  the  defendant  agreed  to 
abandon  it,  the  defendants  in  other  causes  were  permitted  upon  motion  to 
have  the  name  of  another  defendant  inserted  in  his  place,  in  order  to  have 
the  benefit  of  the  rule  to  shew  cause.  3  Smith  397.— 1 2.  A  plaintiff  will  be 
restrained  proceeding  for  the  same  cause  in  another  court,  pending  a  con- 
solidation rule  under  which  his  action  has  been  stayed.     1  Taunt.  565.] 

(K)  WHEN  A  RECOVERY  IN  ONE  ACTION  IS  A  BAR  TO 

ANOTHER. 

(K  ].)  In  real  actions* 

1 .  Recovery  or  bar* 

U  So  in  all  real  actions,  if  the  demandant  recover  upon  demurrer,  con- 
fession, or  verdict,  &c.  that  will  be  a  bar  to  such  action  for  the  same  thing 
for  ever.  6  Co.  7.  a.  Ferrers.— 2.  As  a  recovery,  or  bar  in  an  assize  is  a 
bar  in  every  other  assize  for  the  same  cause.  6  Co.  7.  b.  1  Leo.  24. — 3. 
Though  the  land  be  then  named  otherwise,  if  the  plea  was  to  lands  put  in 
view,  and  it  be  averred  that  the  same  land  was  put  in  view.     R.  1  Leo.  24. 

i.  So  it  will  be  a  bar  to  another  real  action  of  the  like  nature.     6  Co.  7, 

a,  b 5.  As  a  recovery,  or  bar  in  an  assize,  is  a  bar  in  a  writ  of  entry  m  the 

nature  of  an  assize  ;  for  both  are  of  his  own  possession,  and  of  the  same  na- 
ture, between  the  same  parties.  6  Co.  7.  b.— 6,  So  a  bar  in  a  writ  of  aiel 
is  a  bar  in  a  [*]  besaiel,  or  cosinage  ;  for  these  are  ancestral,  and  of  the 
same  nature.  6  Co.  7  b.— 7.  A  fortiori,  it  will  be  a  bar  to  another  real  ac- 
tion of  a  baser  nature.     Th.  D.  1.  11.  c.  28.  s.  7. 

2.  Retraxit. 

So  a  retraxit  entered,  will  be  a  bar  to  another  action  for  the  same  cause. 
Adm.  DaJ.  78.     Cro.  Car.  551. 

(K  2.)  In  informations. 

1.   When  a  bar. 
1.  So  in  an  information  for  usury,  judgment  in  another  information  for 
the  same  usury,  is  a  bar.     Semb.  2  L*v,  141.-2.  In  an  action  ty  £J  ««•> 
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$c.  conviction  at  the  suit  of  the  king  is  a  bar.  Semb.  Lut.  208. — 3.  So 
judgment  in  an  action  by  another  qui  tam,  #c.  Semb.  Lut.  209. — 4.  In 
an  information  for  recusancy,  a  prior  conviction  for  the  same  recusancy  be- 
fore justices  of  peace,  or  at  the  assizes.     Win.  Ent.  522,  524,  526. 

<(  (K  2.  a.)  In  indictments.  \ 

\  1 .  A  former  conviction  before  a  justice  of  the  peace,  for  an  assault,  and 
battery,  is  a  good  bar  to  an  indictment  for  the  same  offence.  Commonwealth 
v.  Cunningham,  13  Mass.  Rep,  24$.  Commonwealth  v.  Goddard,  13  Mass. 
Rep.  455. 

So,  a  former  conviction  for  an  assault  and  battery,  and  imprisonment, 
is  a  good  bar  to  a  subsequent  indictment  founded  on  the  same  facts.  State 
v.  Ingles,  2  Hayw.  4. — 2.  But  auterfois  acquit  is  not  a  good  plea,  if  the 
former  indictment  is  so  defective  that  no  judgment  can  be  entered  upon  it* 
The  People  v.  Barrett  and  Ward,  1  Johns.  Rep.  66.  So,  an  indictment  in 
which  a  nolle  prosequi  is  entered,  is  no  bar.  Commonwealth  v.  Wheeler, 
2  Mass.  Rep.  1 72.  Nor  is  a  conviction  on  information  of  the  offender  him* 
self,  before  a  justice  of  the  peace,  a  bar  to  an  indictment  by  the  grand-juiy. 
Commonwealth  v.  Alderman,  4  Mass.  Rep.  477.  \ 

2.  Form  of  the  plea  of  another  suit  depending* 
[A  plea  to  a  penal  action  or  information  of  another  action  depending, 
must  shew  that  the  right  of  action  was  attached  in  the  other  suitor  before  the 
plaintiff's  action  was  commenced.     3  Burr.  1423.     1  Black.  437.] 

(K  3.)  In  personal  actions. 

1.  Rule  and  illustrations* 
1.  So  in  personal  actions,  a  recovery  upon  demurrer,  confession,  or  ver- 
dict, &c.  is  a  bar  to  every  other  personal  action  for  ever ;  for  no  one  person- 
al  achon  is  of  a  higher  nature  than  another;  and  therefore,  the  party  has  no 
remedy  but  by  error  or  attaint.  R.  6  Co.  7.  Cro.  El.  667.—  \  Brockway 
v.  Kinney,  2  Johns.  Rep.  210.  Phillips  v.  Berick,  16  Johns!  Rep.  136. 
Farnngton  v.  Payne,  15  Johns.  Rep.  432.  Prescott  *,  Hull,  17  Johns. 
Rep.  284,  So,  if  B.,  without  authority,  sells  the  slave  of  A.  to  C.  which  is 
delivered  by  C,  to  D;,  and  A.  recovers  in  detinue  against  C,  he  cannot  af- 
terwards hare  an  acbon  against  D.  for  the  slave,  although  the  judgment 
^AC;  «  not  satisfied.  Murrell  v.  Johnson's  Adm'r.  1  Hen.  &  Munf. 
450.  After  a  judgment  in  detinue  a  new  action  of  detinue  against  the  same 
defendant,  for  the  same  cause  is  not  sustainable.  Withers'  E?x.  v.  Withers* 
Ex  r.  6  Munf.  10,  }  —2.  As  in  debt  upon  bond,  if  judgment  be  for  or  against 
the  plaintiff,  neither  he  or  his  executor  shall  ever  have  an  action  upon  the 

force      R  boTa?  *?*  'T^fiZ*  1 *"  ^  ■jud6ment  s^s  * 
force.     R.  6  Co.  45.     1  Sa/id.  91.— 3.  Though  a  writ  of  em>r  be  depend- 

mgof  the  first  judgment     R.  6  Co.  45.-4.  So  a  bar  in  a  personal  Son 

upon  verdict,  or  demurrer,  is  a  bar  to  another  action  for  thl^me  ^^ 

2.  In  relation  to  the  form  of  action. 
1 .  So,  though  the  action  be  of  another  nature :  as  a  recovery  in  debt  i<  * 
bar  in  an  a.sumps.t  upon  the  same  contract,  et  e  con™     Z$>    &  £ 
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SUde.     Adm.  Yel.  84* — [2.  It  is  quite  immaterial  that  the  form  of  action 
by  which  the  previous  recovery  was  obtained,  is  different  to  the  present, 
provided  the  same  evidence  requisite  to  maintain  the  present,  [*]would  be 
required  to  substantiate  the  plaintiff's  case  in  the  other  form  of  suit;  for  if 
file  evidence  is  the  same,  the  cause  of  action  must  be  the  same,  and  so  the 
plaintiff  having  already  recovered  one  satisfaction  for  his  demand,  cannot 
require  a  second.     L.  R.  1217.     3  Wils.  308. — 3.  Plaintiff  having  elected 
a  general  instead  of  a  special  action  of  assumpsit,  a  recovery  therein  will  be 
a  bar  to  the  latter,  though  herein  larger  damages  are  recoverable.     2  Burr. 
1010.— 4.  Judgment  for  the  plaintiff  in  trover  will  be  a  bar  to  assumpsit 
for  money,  the  proceeds  of  the  property  had  and  received,  and  vice  versa. 
3  Wils.  304. — 5.  Judgment  for  defendants  in  trover,  is  no  bar  to  assumpsit 
for  money,  the  proceeds  of  the  property,  bad  and  received.     3  Wils.  240. 
Unless  obtained  upon  the  merits  ;  since  if  so  obtained,  then  there  having 
been  an  express  adjudication  upon  the  point,  the  law  will  not  permit  it  to  be 
again  disputed,  otherwise  there  would  be  no  end  to  litigation.     Cro.  Eliz. 
668.     6  Rep.  7.] — 6.  So  a  bar  in  trespass,  if  the  property  be  determined, 
will  be  a  bar  in  trover  for  the  same  taking.     R.  2  Mod.  319,  320.     Vide 
Pol.  634.     Vide  infra. — 7.  A  bar  in  detinue  upon  wager  of  law,  will  be  a 
bar  in  an  action  upon  the  case  for  mis-using  the  same  goods.     Pol.  637. — 8. 
A  bar  in  debt  by  wager  of  law,  will  be  a  bar  in  an  assumpsit  for  the  same 
money.     Pol.  637. — 9.  So  a  recovery  in  ejectment,  will  be  a  bar  in  tres- 
pass.    R.  1  Leo.  313.     3  Leo.   194. — 10.  So  a  recovery  in  an  appeal  of 
maihem,  will  be  a  bar  in  trespass  for  the  same  battery.     Cont.  2  Rol.  570. 

I.  8. — 1 1.  So  a  recovery  for  a  battery,  in  trespass  for  assault  and  battery,  is 
a  bar  in  an  appeal  of  raaihcm  for  the  same  battery.  R.  Mo.  268.  4  Co. 
43.  a.  1  Leo.  319.  R.  1  Sal.  11.  Vide  infra. — 12.  A  recovery  in  tres- 
pass, is  a  bar  to  trover  for  the  same  goods.  Semb.  Ray.  472,  et  Cro.  Car. 
36.  Cro.  El.  668.  Dub.  Win.  Ent.  61,  62.  Vide  supra  et  infra.— 13.  A 
recovery  in  replevin,  is  a  bar  in  trespass  for  the  same  taking.     Th.  D.  1. 

II.  c.  38.  s.  39.  14  H.  7.  12.  b. — 14.  And  a  recovery  in  trespass,  is  a  bar 
in  replevin.  Semb.  3  Lev.  124. — 15.  So  a  bar  in  an  assize  upon  the  title, 
will  be  a  bar  in  trespass.  R.  Godb.  134. — 16.  Otherwise,  if  the  bar  in  the 
assise  was  upon  the  general  issue,  nul  tort.  Godb.  134. — 17.  So  though 
the  recovery  be  founded  upon  a  collateral  respect ;  as  a  recovery  in  debt 
upon  the  stat.  2  Ed.  6.  13.  for  not  setting  out  tithes,  is  a  bar  in  an  action 
for  the  same  tithes,  though  the  recovery  was  not  of  the  tithes  themselves, 
but  of  damages  for  the  contempt  against  the  statute.  R.  YeL  63.-— 18.  A 
recovery  upon  a  promise  to  pay  money  due  upon  a  bond  in  an  assumpsit,  is 
a  bar  in  debt  upon  the  same  bond.  K.  Yel.  84.  R.  Cro.  El.  240. — 19. 
So  a  recovery  in  trespass,  or  a  bar,  will  be  a  bar  in  trover  for  the  same  cause, 
though  there  were  other  parties.     Semb.  Cro.  El.   667,   8.  R.  Sho.  1 46. 

{  20.  So,  a  former  recovery  in  an  action  for  the  conversion  of  property,  is 
a  bar  to  another  action  for  a  part  of  the  same  property.  Bates  v.  Quattle- 
born,  2  Nott  and  M'Cord,  205.  But  in  detinue,  a  former  recovery  in  tres- 
pass is  no  bar,  unless  damages  were  given  for  the  property.  Belch  v.  Hollo- 
man,  2  Hayw.  328.  \      Vide  supra. 

3.  In  relation  to  the  court  in  which,  ire* 

So  a  recovery  in  a  personal  action  in  a  court  of  Westminster,  may  be 
pleaded  to  an  action  for  the  same  cause,  in  an  inferior  court ;  as  a  recovery 
in  debt  upon  a  bond  :  for  the  record  of  the  superior  court  may  be  removed 
by  certiorari  into  Chancery,  and  transferred  by  mittimus  to  the  inferior 
court.    R.  1  Sand.  98. 

[♦235} 
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[*]4.  In  relation  to  the  individual  against  whom,  fyc* 

So  a  recovery  by  a  lessor  in  trover  against  a  stranger  for  cutting  down 
trees,  will  be  a  bar  in  waste  against  the  lessee  for  the  6ame  cutting.  Q. 
AJ.  84. 

5.  In  relation  to  subsequent  damage. 

1.  So  a  recovery  in  an  action  upon  the  case  for  erecting  a  nuisance,  will 
be  a  bar  to  an  action  for  erecting  the  same  nuisance  at  a  subsequent  day  ; 
though  the  plaintiff  might  have  had  an  action  for  the  continuing  of  it  K. 
1  Sal.  10* — 2.  So  a  recovery  in  assault  and  battery,  will  be  a  bar  in  assault, 
battery,  and  maihem,  for  the  same  battery,  though  a  greater  mischief  after- 
wards appears  ;  for  that  is  only  an  aggravation  of  the  same  battery.  R.  1 
Sal.  IK  Vide  supra. — [3.  It  should  seem  that  if  the  plaintiff  after  recov- 
ering damages  for  such  injurious  consequences  as  have  already  resulted, 
sustains  a  farther  detriment,  he  may  demand  a  compensation  for  this  like- 
wise, provided  it  could  not  be  foreseen  at  the  time  the  jurv  pronounced 
their  verdict  in  the  first  action. — 4.  For  where  a  plaintiff,  after  recovering 
for  a  battery,  sustained  a  further  inconvenience  by  the  exfoliation  of  his 
skull,  the  court  would  not  permit  him  to  maintain  a  second  suit  for  this 
cause,  saying,  that  if  the  plaintiff's  surgeon  had  been  called  as  a  witness,  and 
given  his  opinion  as  to  the  result  (which  expression  necessarily  implies  an 
ability  so  to  do)  the  jury  would  have  considered  the  circumstances  of  the 
case,  and  given  a  compensation  that  would  have  included  and  satisfied  any 
further  inconvenience  which  was  likely  to  ensue.  L.  R.  339.  12  Mod* 
542.     1  Salk.  11.  J 

6.  In  relation  to  entirety  of  action. 

[1.  A  party  cannot  separate  one  entire  cause  of  action  into  parts,  and  sue 
for  one  part  on  one  occasion,  and  the  other  at  another ;  the  first  suit  or  re- 
covery will  be  an  answer  to  the  second.  {  Smith  v.  Jones,  15  Johns.  Rep. 
229.  Phillips  v.  Berick,  16  Johns.  Rep.  136.  Farrington  v.  Payne,  15 
Johns.  Rep.  432.  \  — 2.  Th$  right  of  action,  however,  which  the  neglect 
by  a  rector  to  repair  distinct  portions  of  the  rectory,  for  example  the 
rectory  house  and  the  chancel  of  the  church,  is  not  one  entire  right ;  there- 
fore his  successor  may  have  a  separate  action  against  him,  or  his  executor, 
if  deceased,  for  each  neglect.  The  omission  to  repair  one  is  not  the  omis- 
sion to  repair  the  other.  '  4  M.  &  S.  183. — 3.  Where,  on  executing  a  writ 
of  enquiry  after  a  judgment  by  default,  to  a  declaration  containing  counts 
adapted  to  several  demands,  the  plaintiff  gives  evidence  to  some  only  ;  he 
may  afterwards,  by  proving  this,  have  a  fresh  action  for  the  remainder.  6 
T.  R.  607.] 

(K  4.)  Recovery  against  one. 
1*  Against  one  of  several  aggressors  or  contractors. 

1.  So  in  actions  in  which  the  damages  are  uncertain,  a  recovery  and 
execution  against  another  for  the  same  cause,  is  a  bar  to  another  action  for 
the  same  cause ;  as  in  trespass  done  by  several,  a  recovery  and  execution 
against  one,  is  a  bar  in  an  action  against  the  others  for  the  same  trespass.  R. 
Yel.  68.  R.  1  Leo,  19.  3  Leo.  122. — 2.  So  in  a  battery  [*]by  several,  a 
recovery  against  one,  is  a  bar  in  an  action  against  the  others  for  the  same 
battery.  R.  Yel.  68.  {  Vide  Lansing  v.  Montgomery,  2  Johns.  Rep. 
382.  Wilkes  v.  Jackson,  2  Hen.  &  Munf.  355.  AtwelPs  Adm'r  v.  Towles, 
1  Munf.  1 75.  Cont.  }  — 3.  So  in  trover  for  goods.    R.  Mo.  762.     R.  Yel. 

[*236.]  [*237] 
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67*  2  Cro.  73. — 4*  So  in  assault  and  imprisonment.  R.  Lut.  945* — [5. 
Where  several  concerned  in  publishing  the  same  libel  are  reprehensible  in 
different  degrees,  the  court  will  not  after  a  recovery  against  one  stay  an  ac- 
tion brought  subsequently  against  another.  2  B.  &  P.  69.] — 6.  So  upon 
a  bill  of  exchange,  ii  the  owner  recover  against  the  drawer,  it  will  be  a  bar 
in  an  action  upon  the  same  bill  against  the  indorser.  R.  per  Three  J.  3 
Mod,  86.  But  the  judgment  was  afterwards  reversed.  Lut.  882.  Vide 
post  (L  4.) — 7.  A  recovery  against  one  obligor,  and  execution,  will  be  a 
oar  in  debt  against  the  other.  R.  Mo.  29.  {8.  If  a  party  prosecutes  an 
action  at  law,  in  an  inferior  court,  and  judgment  is  rendered  against  him, 
from  which  he  takes  an  appeal,  but  does  not  prosecute  it,  the  judgment  will 
be  a  bar  to  proceedings  in  a  court  of  equity,  upon  the  same  matter.  Saun- 
ders v,  Marshall,  4  Hen.  &  Munf.  455.  }      Vide  post  (L  4.) 

2.  By  one  of  several  jointly  injured. 

1.  So  in  an  action  upon  the  case  by  one  obligee  for  cancelling  a  bond 
made  to  him  and  others.  Per  two  J.  Lat.  124. — 2.  So  a  recovery  in  an 
action  upon  the  case  by  several,  will  be  a  bar  in  an  action  by  one  of  them 
for  the  same  matter,  though  it  varies  in  some  particulars.  R.  per  three  J. 
Jones,  C.  J.  cont.  3  Lev.  180. 

3.  Against  a  stranger* 

[If  a  servant  bound  in  a  penalty  not  to  leave  his  master's  service,  is  en- 
ticed away  by  another,  and  the  master  recovers  the  penalty  against  the 
servant,  he  cannot  sue  the  enticer.  3  Burr.  1345.  1  Blk.  387.  Et  vide  su- 
pra (K  4.)] 

4.  And  judgment  without  execution  is  a  bar* 

So  a  recovery  is  sufficient  without  execution  ;  for  by  the  judgment  a 
matter  before  uncertain  is  reduced  to  a  certainty.  R.  Yel.  67,  8.  2  Cro. 
73.     R.  6  Co.  45.  Vide  supra. 

5.  Plea  of  former  recovery* 

And  it  is  not  necessary  to  say  where  the  recovery  was  ;  for  it  shall  be 
tried  by  the  record.     R.  Mo.  29. 

(L)  WHEN  NOT. 

(L  1.)  But  a  bar  in  one  action  is  no  bar  to  another  action  of  a 

higher  nature. 

1 .  But  in  real  actions,  if  the  'demandant  be  barred  by  judgment  upon  a 
verdict,  demurrer,  confession,  &c.  he  may  have  another  action  of  a  higher 
nature*  6  Co.  7.  b.— 2.  As,  if  he  be  barred  in  an  action  of  his  own  posses- 
sion, as  an  assize  of  novel  disseisin,  upon  shewing  a  descent  or  other  spe- 
cial matter,  he  may  have  an  assize  of  mort  d?  ancestor*  aiel^  besaiel*  entry 
sur  disseisin  to  his  ancestor.  6  Co.  7.  b. — 3.  So,  if  he  be  barred  in  a  for- 
medon  in  descender,  he  may  have  a  formedon  in  reverter,  or  remainder. 
6  Co.  7.  b. — 4.  So,  if  he  be  barred  in  a  Dum  fait  infra  atatem*  he  may 
have  a  writ  of  entry  sur  disseisin*  Th.  D.  1.  1 1.  c.  38.  s.  6. — 5*  So,  if  he 
be  barred  in  any  action  upon  the  seisin  of  his  ancestor,  or  his  own  posses- 
sion, be  may  have  a  writ  of  right.     R.  6  Co.  7.  b. 
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[*]  (L  2*)  So  a  bar  to  one,  who  has  only  a  particular  right,  is  do 

bar  to  an  action  of  the  same  nature  by  another. 

1.  So,  if  a  demandant,  barred  in  a  real  action,  had  only  a  qualified  right, 
that  is  no  bar  to  another  action  of  the  same  nature  by  his  issue,  or  succes- 
sor;  as,  if  tenant  in  tail  be  barred  in  a  formedon  by  verdict  or  demurrer, 
the  issue  shall  have  a  new  formedon  ;  for  he  claims  not  only  as  heir,  but 
also  performam  doni*  6  Co.  7.  b. — 2.  So,  if  he  be  barred  in  a  writ  of  error 
by  his  own  release,  the  issue  shall  have  a  new  writ  of  error.  6  Co.  7.  b. — 
3.  So,  if  a  parson,  prebendary,  &C.  be  barred  in  a  real  action  without  pray- 
ing in  aid  of  the  patron  and  ordinary,  that  is  no  bar  to  his  successor.  6 
Co.  8.  a. 

(L  3.)  Nor  to  an  action  by  the  same  person  upon  another  right 

1.  So,  if  a  demandant  be  barred  in  a  real  action,  he  may  have  another 
action  for  a  collateral  right ;  as  a  wife,  barred  in  an  assize,  may  have  a 
writ  of  dower.  Th.  D.  I.  11.  c.  38.  s.  9,  10.— 2.  But,  if  an  obligation  be 
upon  condition  to  do  two  things  upon  request,  and  the  defendant  pleads  no 
request  to  do  one  of  them,  and  there  is  a  verdict  against  the  plaintiff,  he 
shall  not  have  another  action  upon  the  same  obligation  for  not  doing  the 
other  thing.     R.  Dy.  371.  b. 

(L  4.)  Nor  if  the  bar  in  the  former  action  was  upon  plea  to  the 

writ — and  other  instances. 

1  •  Plea  to  the  writ. 

1.  So,  in  actions  real  or  personal,  if  the  demandant  or  plaintiff  be  barred 
by  judgment  upon  verdict,  or  demurrer,  when  the  tenant  or  defendant 
pleaded  only  to  the  writ,  and  not  to  the  action  of  the  writ,  the  demandant 
or  plaintiff  may  have  the  same  action  again.  6  Co.  8.  a. — 2.  As,  if  an 
executor  sue  as  administrator,  and  is  barred,  he  may  have  an  action  after* 
wards  upon  the  same  obligation  as  executor.  R.  5  Co.  33.  a.  Th.  D.  1.  1 1. 
c.  38.  s.  13.  R.  2Cro.  1-5. — 3.  If  a  replevin  abates,  the  plaintiff  may  have 
another  replevin.     Th.  D.  1.  11.  c.  38.  s.  43. 

2.  Defect  in  the  declaration  or  other  pleading* 
1.  In  an  action  upon  the  case,  if  the  plaintiff  was  barred  upon  a  default 
of  the  venue,  or  other  defect  in  the  declaration,  that  will  be  no  bar  in  an- 
other  action  for  the  same  cause.  Semb.  2  Mod.  42. — 2.  If  he  be  barred  in 
replevin,  for  want  of  an  averment,  or  other  mistake  in  the  manner  of  the 
plea.  2  Lev.  210.  {  So,  a  judgment  for  the  defendant,  upon  pleadings  not 
going  to  the  merits  of  the  action,  is  no  bar  to  another  suit  for  the  same 
cause.     Lane  v.  Harrison,  6  Munf.  573.  ( 

3.  Premature  suit* 
In  account,  it  is  no  bar,  that  the  plaintiff  was  barred  in  an  insimul  cam- 
putasset  for  the  same  goods,  where  the  former  action  was  brought  before 
the  account  stated.     R.  2  Mod.  294. 

[*]4.  Nature  of  the  judgment* 

1  •  So,  a  recovery  in  an  assize  for  lands  in  Lee  juxta  Tunbridge,  is  no  bar 
in  trespass  in  his  land  in  Tunbridge,  though  averred  that  the  same  land  was 
put  in  view,  if  the  plea  was  not  to  the  land  put  in  view,  but  generally  nut 
tort,  ire*  R.  1  Leo.  24.-2.  So,  a  nonsuit  in  an  appeal  of  maihem,  though 
peremptory  in  that  action,  is  no  bar  in  trespass  for  the  same  battery*  3 
Roll.  570. 1.  G* — 3.  So.  it  the  tenant  or  defendant  plead  to  the  action  of  the 
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writ,  and  the  demandant  or  plaintiff,  who  has  mistaken  his  action,  be  non- 
suit, or  discontinue,  he  may  afterwards  have  his  rightful  action ;  as,  if  a  man 
bring  a  formedon  in  remainder,  where  it  ought  to  be  a  formedon  in  reverter. 
G  Co,  7.  b. — 4.  So,  another  action  and  judgment  upon  it,  is  no  bar,  if  the 
plaintiff  was  not  barred  by  the  judgment;  as,  in  debt  upon  an  obligation, 
another  action  upon  the  same  obligation,  and  upon  non  est  factum  a  ver- 
dict for  the  defendant,  and  judgment  quod  eat  inde  sine  die  is  no  oar ;  for  the 
judgment  is  not  quod  querens  nihil  capiat  per  breve.     R.  2  Cro.  284, 

5.  Evidence  in  the  now  suit  varying  from  that  in  the  former. 
1.  So,  if  the  same  evidence  does  not  maintain  both  actions,  a  bar  in  one 
is  no  plea  to  the  other ;  as  a  bar  in  trespass  is  no  plea  to  trover  for  the  same 
goods ;  for  trover  lies  upon  a  bailment,  but  trespass  lies  only  upon  a  tortious 
taking,  R.  Ray.  472.  3  Mod.  1.  Pol.  634.  Dub.  2  Vent.  169.  And 
Pol.  644.  says,  that  error  was  intended.  R.  cont.  Sho.  146.  Vide  ante, 
(K  3.) — 2.  So  a  bar  or  recovery  in  an  assumpsit,  is  no  bar  in  debt  upon  a 
judgment,  or  specialty.     Cro.  Car.  6. 

6.  Demand  in  the  now  suit  not  having  been  included  in  the  former. 
1.  So  a  judgment,  or  bar  in  ejectment,  is  no  bar  in  another  ejectment 
upon  a  new  demise.  Mar.  pi.  92. — 2.  So  a  recovery  in  debt  for  rent  due 
at  Michaelmas,  is  no  bar  in  debt  for  rent  due  at  a  former  day.  1  Lev.  44.— 
3.  Nor  is  a  conusance,  or  avowry  for  rent  due  at  Michaelmas,  a  bar  to  an 
avowry  for  rent  due  from  the  same  tenant  at  a  former  day.  R.  1  Lev.  43. 
— 4.  So  an  action,  and  recovery  of  damages  in  one  respect  is  no  bar  to  ano* 
ther  action  for  the  same  goods  in  another  respect ;  as,  a  recovery  in  trespass 
quare  cepit  et  abduxit  ovcs,  and  2d.  damages,  is  no  bar  in  trover  for  the  same 
sheep  ;  if  the  plaintiff  replies,  that  the  recovery  in  trespass  was  only  for  the 
taking  away,  and  not  for  the  value  of  the  sheep.  R.  Cro.  Car.  36.- — 5.  Nor 
in  replevin  for  the  same  beasts ;  if  it  be  so  replied.  Semb.  3  Lev.  125. 
— [6.  Recovery  of  damages  sur  prohibition  is  not  a  bar  to  an  action  upon 
stat.  2  Hen.  4.  c.  11  •  for  double  damages  and  10/.  penalty,  for  suing  in  the  ad- 
miralty where  it  has  not  jurisdiction;  the  first  isfor  going  on  after  prohibition ; 
the  other  for  damages  incurred  "before  prohibition  granted.  C.T.H.  217.] 

[*]7.  Nature  of  the  court  in  which,  fyc* 

1.  So  in  an  action  in  an  inferior  court  not  of  record,  a  recovery  is  no  bar 
to  another  action  for  the  same  cause  in  a  court  of  Westminster;  as  a  judgment 
upon  a  bond  in  the  county  court  is  no  bar  to  an  action  upon  the  same  bond 
in  C.  B.  Adm.  6  Co.  45.  a.  R.  cont.  2  Lev.  93.  Semb.  ace.  if  the  infe- 
rior court  had  no  jurisdiction.  3  Lev.  234. — 2.  So  judgment  in  a  court 
baron  in  trespass,  is  no  bar  to  an  action  for  the  same  trespass  in  the  county 
palatine  court :  for  the  action  in  the  court  baron  was  not  vi  et  armis,  and  so 
it  is  not  the  same  trespass  ;  or  it  was  vi  et  armis,  and  then  the  court  baron 
had  no  jurisdiction.  R.  2  Lev.  93.  {  Vide  Blin  v.  Campbell,  14  Johns* 
Rep.  432.  } 

8.  Plaintiff  in  the  now  suit  not  having  been  privy  to  the  former. 

So  a  bar  in  action  by  one  as  servant,  is  no  bar  in  an  action  by  the  master  for 
the  same  thing,  if  the  former  action  was  not  with  his  privity  ;  as  in  reple- 
vin, if  the  defendant  make  conusance  for  rent  as  bailiff  to  A.  it  is  no  bar 
to  a  conusance  afterwards  for  the  same  rent,  unless  it  appears  that  it  was 
vith  the  assent  of  A.     Semb.  2  Lev.  210. 

Vol.   T.  30  [*240] 
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9.  Judgment  against  one  of  several* 

1.  So  a  recovery  and  execution  against  one,  where  the  thing  demanded 
is  certain,  is  no  bar  in  another  action  against  another  upon  the  same  founda- 
tion ;  as,  if  two  be  bound  by  a  bond,  a  recovery  and  execution  against  one,  is 
no  bar  in  an  action  upon  the  same  bond  against  the  other  obligor.  D.  YeL  67. 
6  Co*  45.  a.  2  Cro.  74. — 2.  So  judgment  and  execution  against  one,  who 
was  permitted  to  escape  by  the  sheriff,  is  no  bar  to  an  action  upon  the  same 
obligation  against  the  other  obligor ;  for  an  escape  by  the  sheriff  is  no  satis- 
faction to  the  plaintiff.  R.  Cro.  Car.  75. — 3.  So  judgment  against  the  drawer 
upon  a  bill  of  exchange,  is  no  bar  against  the  indorser  of  the  same  bill.  R. 
Lut.  882.  Vide  ante,  (K  4.) — 4.  So  a  retraxit  entered  in  debt  against  one 
obligor,  is  no  bar  in  debt  against  the  other  obligor.  Dub.  Jon.  451.  Cro. 
Car.  551. 

(M)  ELECTION  TO  HAVE  ONE  ACTION  OR  ANOTHER. 
(M  1.)  Assize  or  action  upon  the  case. 

1.  In  many  cases  the  demandant  or  plaintiff  may  elect  either  to  have  one 
action  or  another :  for  in  all  cases,  where  the  register  has  two  writs  for  the 
same  case,  the  plaintiff  may  have  the  one  or  the  other.  R.  4  Co.  95.  a.  Slade. 
— 2.  So  if  a  man  entirely  stops  the  way,  water-course,  &c.  of  another  seis* 
ed  in  fee,  &c.  he  may  have  an  assize,  or  an  action  upon  the  case.  1  Rol. 
104.  1.  30.  ad  50. — 3.  So  if  one  ploughs  his  common,  whereby  it  is  entire- 
ly lost.  1  Rol.  104.  1.  41. — 4.  So  an  assize  of  nuisance,  or  an  action  up- 
on the  case.     2  Rol.  49.     Vide  action  upon  the  case  for  a  nuisance,  (D  1.) 

[*j(M  2.)  Action  upon  the  case  or  trespass  (a.)      <{  14  J.  R.  432.  } 

1.  Of  the  true  distinction  between  the  actions  of  trespass  and  trespass  upon 

the  case, 

[See  the  note  below.] 
2.  How  far  this  distinction  may  have  been,  and  how  it  came  to  be  abandon- 
ed, and  what  other  has  been  substituted  in  its  room. 

[See  the  note  below.  ] 

3.  Upon  the  indifferent  use  of  both  the  one.  and  the  other. 

[See  the  note  below.] 
4.  General  Rides. 
[See  the  note  below.] 


(a)  T^e  diversity  between  the  actions  of  trespass  and  trespass  upon  the  case  will  form 
the  subject  of  the  present  note,  and  will  be  treated  thus  .—We  shall  inquire  I '  7s  to  t£ 
true  distinction  between  the  action,  of  trespass  and  trespass  upon  toe  case  11  Then  hn« 
far  tins  di.tinction  may  hare  been,  and  how  it  came  tobe  ab^doned,  and  what  otoeV  haT 

toe*  other !  m  **  T°°m'     "L  **  ^^  M  t0  «*  indifferent  ™  o?boto  toe  one  ^ 

I.  Of  the  true  distinction  between  the  actions  of  trespass,  andt  respass  upon  the  cast. 

1.  At  common  law,  when  a  party  had  decided  in  his  own  mind,  to  seek  a  renaration  for 

an  injury  which  he  had  sustained,  the  first  step  was  to  sue  out  of  the  court  oTScervt 

mandate  called  an  6ngmal  writ,  in  which  the  complaint  was  concisely  set forto      To  avoid 

fugs"*' b  1SKS-  rvhLr9an°dd^i0nj-and  *  P-serve  a  unifor^tyiTlegal  pro^£ 
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143.  pi.  199.)  the  judges  assembled  (in  all  probability  by  command  of  the  legislature)  and 
compiled  from  the  formulae  then  extant,  and  which  were  framed  to  meet  those  exigencies 
that  most  usually  occurred,  a  book  styled  "  the  Register  of  the  Writs."  In  which  book  a 
form  wherein  to  express  every  injury  remediable  by  writ  of  trespass  properly  so  called,  and 
in  which  writ  the  words  vi  el  armu  el  contra  pacem  were  universally  inserted  (43  Edw  3. 
M.  38.  p.  33.  22  Edw.  4.  M.  1.  p.  21.)  is  to  be  found.  These  formulas,  framed  with 
wisdom  and  matured  by  experience,  Bracton  has  pronounced  to  be  immutable,  unless  by 
authority  of  parliament.  (Lib.  5.  c.  17.  s.  2.  Littleton's  Rep  341.  S.  P.  Vide  etiamCro 
Car.  527.  10  Mod.  140  Hob.  84.  51.  Godbolt,  pi.  269.  p.  188.)  One  or  other  of  them 
was  upon  all  future  occasions  to  be  resorted  to  wherein  to  express  the  plaintiff's  demand ; 
and  the  great  anxiety  of  the  courts  to  prevent  innovation,  and  check  it  in  limine,  is  display* 
ed  in  the  numerous  instances  in  which  writs  have  been  quashed  that  differed  in  a  word 
nay  sometimes  even  in  a  letter,  from  the  form  prescribed.  The  writs  thus  gathered  to? 
gether  were  termed  brevia  formata  ;  an  appellation  which  afterwards  became  remarkable 
when  other  forms  were  invented  in  the  manner  and  from  the  causes  which  I  am  now  pro! 
ceeding  to  descxibe. 

2*  The  brevia  formata  were  adapted  to  those  causes  of  complaint  that  most  frequently 
occurred  ;  but  in  process  of  time,  when  other  grievances  arose,  or  existing  evils  which  tin 
then  had  been  overlooked  or  endured,  became  so  intolerable  as  to  demand  a  remedy  to 
reform  them,  the  sufferers  made  applications  at  the  chancery  for  an  original  whereon  they 
might  ground  their  suit.  But  here  a  difficulty  presented  itself,  which  to  the  clerks,  whose 
office  it  was  to  deal  out  these  remedial  instruments  of  justice,  appeared  insurmountable  : 
— «one  of  the  brevia  formata  were  in  terms  adapted  to  the  cause  of  action.  To  devise 
new  writs  seemed  beyond  the  limits  of  their  office,  and  naturally  too,  recollecting  the  high 
authority  which  alone  had  framed  or  sanctioned  those  [*] already  in  use.  It  was  rather  a 
judicial  than  a  ministerial  act.  To  remedy  this  evil  the  legislature  interposed,  and  passed 
the  twenty  fourth  chapter  of  the  statute  of  Westminster  the  second,  which  provides  that 
14  Whensoever  from  thenceforth  in  one  case  a  writ  shall  be  found  in  the  chancery,  and  in 
a  like  case  falling  under  the  same  right,  and  requiring  like  remedy,  no  precedent  of  a  writ 
can  be  produced,  the  clerks  in  chancery  shall  agree  in  forming  a  new  one  ;  and  if  they 
cannot  agree,  it  shall  be  adjourned  to  the  next  parliament,  where  a  writ  shall  be  framed 
by  consent  of  the  learned  in  the  law,  lest  it  should  happen  for  the  future  that  the  court 
of  oar  Lord  the  King  be  deficient  in  doing  justice  to  the  suitors."  These  provisions  have 
been  characterized  as  declaratory  only  of  the  common  law,  whose  perfection  could 
not  endure  the  reproach,  that  an  evil  should  exist  without  a  corresponding  remedy.  How 
ever  the  very  act  of  passing  the  statute  proves,  that  just  as  the  position  may  be  in  theory, 
in  practice  it  was  not  then  admitted. 

Nothing  appears  in  the  wording  of  this  law  which  might  lead  one  to  suppose  that  the 
legislature  by  enacting  it  had  any  other  end  in  view,  than  to  furnish  a  remedy  where  none 
existed  before  ;  or  that  the  rules  which  were  to  regulate  the  form  of  this  new  proceeding, 
were  to  vary  from  those  which  had  already  obtained  in  the  ordinary  modes  of  redress. 
Now  the  writs  which  constituted  the  then  brevia  formata,  were  short  abstracts  of  the  cause 
of  action,  without  certainty  in  defining  it.     Nor  did  the  declaration  go  much  further ;  be* 
cause,  when  the  plaintiff  counted,  he  was  obliged  to  pursue  the  writ,  and  not  to  vary  from, 
or  add  to  it,  in  any  point  material.     But  as  so  general  a  writ  was  a  source  of  considerable 
inconvenience  to  the  defendant,  in  not  defining  with  precision  the  cause  of  action   it  was 
upon  this  account  objectionable ;  and  although  the   courts  did  not  consider   themselves 
at  liberty  to  exercise  a  jurisdiction  over  any  of  the  forms   then  in  use,  they  might  reason- 
ably cast  all  those,  which  were  in  future  to  be  framed,  in  a  more  convenient  mould.     Ac- 
cordingly, the  plaintiff  in  actions   upon  the  case,  was  required  to  depart  from  the  rules 
which  hitherto  had  regulated  in  the  formation  of  writs,  and  to  state  the  circumstances, 
which  constituted  the  cause  of  action,   with  the  utmost  certainty.     Hence  we  find  the 
defendant  in  one  case,  (38  H.  6.  M.  20.  page  9.)  praying  "  Judgment  of  the  writ  for  it  is 
"  upon  the  case  in  which  all  his  matter  ought  to  appear  expressly,  otherwise   it  is  of  no 
44  use.'*     Hence  in  another,  (2  Ed.  3.  M.  page  13.)  we  have  this  remark :  "  You  may  have  a 
"  good  writ  by  reason  of  the  prescription,  which  ought  by  law  plainly  to  comprehend  your 
44  case.*'     Hence  too  the  distinction,  which  runs  throughout  the  earlier  authorities,  between 
trespass  and  trespass  upon  the  case,  invariably  and  without  a  single   exception  is,  that  the 
former  is  a  general,  the  lattei  a  special  writ.     They  are  both  actions  upon  the  case,  in  the 
primitive  meaning  of  the  term,  because  in  both  is  the  plaintiff's  case  set  forth  ;  but  in  the 
latter  it  is  specially  stated,  in  the  former  it  is  generally  alloged.  (11  Hen.  6.  M.  6.  page.  2.) 
tor  the  same  reason  a  replevin  is  styled  a  general  writ ;  as  where,  (42  Ed.  3.  Easter  32. 
page  18.)  a  defendant  founding  his  objection  upon  a  point  raised  by  the  pleadings,  said, 
"  he  ought  to  have  had  an  action  upon  the  case,  for  tho  deliverance  does  not  belong  to  him, 
"  and  he   ought  to  have  had   a  special    writ  supposing   they  were   iti  his  custody,  (only) 
41  and  not  this  (replevin)  general  writ.'*  So  debt  is  styled  a  general   writ,  though  it  was 
sometimes  framed  specially  upon  the  plaintiff's  case.     Thus :  u  Walter  Pedderwith,  Knt. 
"  sued  a  writ  of  debt  against  Tfeomas  and  A*  his  wife,  containing  such   matter,  that  a 
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"writ  of  ward  was  formerly  sued  by  the  said  Waller  against  th*  raid  A.  that  ho  rertAv- 
wered;  afterwards  the  defendant  married,''  Arc.  (47  Kdw.  3.  Mich.  5fi.  page  23.)  The 
rule  that  one  may  count  specially  upon  a  general  writ  of  debt,  which  afterwards  obtained, 
superseded  the  necessity  of  the  writ  upon  the  case  in  debt.  So  in  a  case  put  arguendo 
it  is  remarked,  (11  H.  4.  M.  68.  page  39.)  "  Suppose  a  reversion  is  granted  to  one  for  life, 
M  remainder  to  my  ancestor  in  tail,  and  they  die  ;  1  shall  have  a  special  writ  or  a  general 
"  one.''  And  again,  upon  another  (7  H.  6.  East.  3.  page  22.)  occasion, — u  If  one  finds  my 
44  goods,  1  may  have  a  general  writ,  or  a  writ  upon  the  matter ."  The  original  of  the 
modern  appellation,  "  trespass  upon  the  case,"  substituted  for  the  word  u  the,"  "  your,** 
or  "  his  :"  because,  as  it  was  assumed,  the  form  only  applied  to  the  individual  circum- 
stances, and  was  not  to  serve  for  any  future  occasion. 

Notwithstanding  the  advantages  these  new  formulas  had  over  the  more  ancient  writs, 
it  was  necessary  still  to  adhere   to  the  latter  in  those  cases  in  which  they  were  adapted 
to  the  cause  of  action  ;  otherwise  forms  without  end  might  have  been  multiplied,  the  sim- 
plicity of  the  law  endangered,  and  the   causes  which  at  the  first,  had  operated  to  the  es- 
tablishment of  a  precise  standard,  passed  by  unregarded.     Therefore,  a  special  writ  of 
trespass  upon  the  case  was  quashed,  \4\  Edw.  3.  M.  17.  page  24.)  because  it  might  have 
been  comprised  in  one  of  the  common  brevia  formata.     In  another  case,  (20  Edw.  4.  M. 
6.  page  9.     Vide  Cro.  Elis.  283,)  the  counsel  complains — "  I  wished  the  last  day  to  count 
"in  trespass  of  the  land  in  certain,  and  you   would  not  let  me."    To  [•lwhom  Brian,  J. 
— u  Count  according  to  the  ancient  form.1'  Afterwards  we  meet  with  the  following  doctrine : 
"  If  the  plaintiff  names  the  close  in  his  writ,  you  cannot  in  your  plea  vary  from  the  name  ; 
44  but  if  the  writ  be  general,  quart  clausumfrtgit^  and  he  gives  it  a  name  in  the  count,  yet  yon 
<(  are  not  bound  by  it,  and  you  may  give  it  another  name  in  your  plea."  (22  Ed.  4.  Easter 
42.  page  17.)     (Vide  21  Edw.  4.  Hill.   16.  page  18.)     However  the  court  in  Hobart  16. 
says,  "  if  the  plaintiff  in  trespass  assigns  the  trespass  in  a  place  certain,  the  defendant  may 
44  plead  at  another  place  without  traversing  the  place  assigned  by  the  plaintiff.'*    The 
modern  practice  agrees  with  the  first  mentioned  doctrine  ;  and  Powel,  J.  (in  12  Mod.  509.) 
observes,  u  it  is  very  true,  when  a  trespass  is  laid  in  a  place  certain,  it  bars  the  other 
44  from  saying  that  it  was  in  another  place.1'     Again  :  Birch  J.  remarks.  (14  H.  8.  Easter 
8.  page  31.)     44  An  action  upon  the  case  lies,  where  no  action  is  provided  to  remedy  such 
thing/1    So,  (20  H.  7.  M.  18.  page  9.)  where  a  general  action  lies,  there  "  does  not  lie  an 
44  action  upon  the  case."     Another  example,  (21  II.  7.  M.  5.  page  30.)  u  one  never  shall 
4  4  have  an  action  upon  the  case,  where  One  shall  have  an  action  at  the  common  law."  Tho 
close  of  the  sentence  serves  likewise  to  fortify  the  position  advanced  in  a  former  page,  (ante 
5.  sub  fine.     Vide  2  H.  7.  Hil.  23.  page  15.  21  H.  7.  Hil.  26.  page  16.  19.  Hen.  6.  Eas- 
ter 1*.  page  7U)     Action  upon  the  case.     The  writ  was  challenged,  for  he  has  shewn  that 
the  lime  pit  was  in  his  own  soil,  wherefore  he  ought  to  have  brought  a  general  writ  of 
trespass,  and  not  this  writ  upon  the  case.    And  so  thought  the  court.     (13  H.  7.  Trin,  4. 
page  26.) 

A  consequence  resulted  from  the  special  terms  in  which  these  newly-invented  formulas 
were  conceived,  affecting  the  structure  of  the  declaration  which  followed  them.  It  is  a  max- 
im inlaw,  regnlating  alike  every  form  of  action,  that  the  plaintiff  shall  state  his  complaint 
in  positive  and  direct  terms,  and  not  by  way  of  recital.     44  For  that"  is  a  positive  allega- 
tion ;  "  For  that  whereas,"  (In  Latin  u  quod  cum'')  is  a  recital.     In  a  general  writ  nothing 
more  than  the  point  of  the  action,  in  other  words,  the  very  cause  of  complaint,  was  set  forth  ; 
and  as  the  declaration  ought  not  to  vary  from  the  writ,  it  will  follow,  that  in  all  declara- 
tions founded  upon  the  brevtaformaia^  the  allegation 44  for  that1' must  be  used  in  describing 
the  grievance.     But  in  special  writs,  a  recital  of  those  circumstances  which  lead  to,  and 
serve  to  introduce  the  cause  of  action,  invariably  precede  it ;  and,  therefore,  the  declaration 
properly  enough  commences  with  the  words  44  for  that  whereas,9'  to  which  alone  the  collat- 
eral introductory  clauses  have  reference.     Thus,  in  an  action  for  the  escape  of  one  <n  exe- 
cution, the  point  of  the  suit,  namely,  the  escape  of  the  prisoner,  is  superinduced  with  a  recit- 
al of  the  recovery  and  commitment.     So,  in  ejectment,  the  ouster  is  preceded  by  a  detail  of 
the  previous  lease  and  entry.     And,  therefore,  the  declaration  in  both  cases  properly  enoueh 
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farm  which  had  been  leased  to  him,  and  upon  which  he  had  entered;  the  allegation,  «  for 
that  whereas,"  would,  in  both  cases,  have  rendered  the  count  defective  ;  because  then  it 
would  have  been  applicable  to  the  point  of  the  action,  which  was  set  forth  in  the  first  in- 
stance, without  havmg  been  preceded  by  any  introductory  matter.  Hereby  we  gain  this 
general  rule,  which  will  hereafter  be  applied,  that  all  those  forms  of  declarations  in  tort 
which  commence  with  a  quod  cum,  are  founded  upon  special  writs,  in  short,  are  special  ac 
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sentence*  T  flunk,  made  intelligible.  The  objection  to  a  quod  turn,  when  improperly  Used 
is,  that  although  certain  facts-are  disclosed,  yet  they  are  not  insisted  on  as  a  cause  of  com- 
plaint ;  (T.  Jones,  197.)  and  consequently  it  was,  as  the  law  formerly  stood,  fatal  in  crery 
stage  of  the  proceeding.     (Cro.  Elia.  507.  Vide  Dyer,  259.) 

Before  we  deduce  the  general  corollary  from  the  foregoing  premises,  one  other  matter  re- 
mains to  be  discussed.  We  mentioned  in  a  former  page,  that  the  words,  vi  et  armis  el  contra 
pacern  are  universally  inserted  in  writs  of  trespass :  now  if  they  are  peculiar  to  those  writs, 
we  shall  gain  another  mark  of  distinction  between  writs  of  trespass  and  writs  of  trespass  upon 
the  case  ;  and,  in  order  to  ascertain  this  point,  we  must  understand  why  they  have  place  In 
the  former. 

Where  a  proceeding  which  is  injurious  to  another,  has  been  attended  with  a  violation  of 
(hat  state  of  peace  and  repose  in  which  the  law  seeks  to  continue  society  at  large,  and  in- 
dividually the  persons  and  possessions  of  alii  (As  where  .A.  has  so  beaten  the  domestic  of  B. 
that  a  loss  of  service  is  the  consequence),  here  is  a  wrong  of  [*]  both  a  civil  and  criminal 
nature.  The  civil  (the  loss  of  service,)  is  remedied  by  a  compensation  in  damages  to  the 
sufferer ;  the  criminal  injury  or  public  wrong  (the  breach  of  the  peace  in  striking  the  do- 
mestic) is  punished  by  fine  to  the  king.  And  that  punishment  might  with  greater  certain- 
ty overtake  the  offender,  whenever  the  injured  party  demanded  a  compensation  by  action, 
the  king,  by  the  rale  at  common  law,  was  entitled  to  recover  in  the  same  suit  the  fine  for 
the  breach  of  his  peace,  and  which  soft  was  termed  an  action  for  a  forcible  injury.  To  this 
end  it  was  not  sufficient  merely,  for  example,  to  allege,  that  the  defendant  knocked  down 
the  plaintiff,  or  to  shew  an  act  that  ctfuld  not,  by  possibility,  be  other  than  a  violation  of  the 
peace  .'  it  was  essential  to  use  the  technical  words  appropriated  by  law  to  designate  this  spe- 
cies of  offence;  and  these  were,  vi  et  armis  et  contra  pacem.  "  For  without  the  words 
u«  e/armts,  nocapiatur  can  be  awarded,  nor  fine  imposed."  (2  Lev.  221.  Wylde,  J.) 
In  one  case,  because  the  writ  was  not  against  the  peace,  the  court  would  not  award  a  ca- 
pias* (26  Edw.  3.  M.  21.  p.  20.)  And  where  the  statute,  62  Hen.  3,  c.  3.  enacted, 
that  if  any  lord,  shall  distrain  his  tenant  for  feudal  duties  which  it  turns  out  arc  not  ar- 
rere,  he  shall  not  idto  "  puniatttr  per  redemptionemf*  (the  fine  in  trespass  is  called  ran- 
som, redtmptio,  because  the  party  expiates  his  offence,  and  redeems  his  body  from  im- 
prisonment by  payment  thereof,  8  Rep.  81.)  provided  (Vide  8  Edw.  4.  M.  16.  p.  15.)he 
suffers  the  distress  to  be  replevied,  but  only  amerciclur ;  the  tenant  was  compelled  to 
abandon  the  action  of  trespass  vi  et  armis,  theretofore  used  to  obtain  satisfaction  for  an  il- 
legal distress,  and  resort,  for  the  future,  to  the  writ  of  replevin,  in  which  those  words  are 
omitted.  So,  a  proceeding  is  designated  in  contempt  of  the  king,  when  without  actual  vi- 
olence, it  infringes  either  his  laws  or  prerogative.  Here,  too,  a  fine  is  payable  to  the 
king,  and  he  was  entitled  to  recover  it  in  the  private  suit  brought  to  redress  an  injury  such 
proceeding  had  been  the  cause  of;  and  to  this  purpose,  it  was  essential  to  characterize  it 
as  having  been  done  in  contemptu  regit,  or  contra  Ugibus,  or  simply  contra  paccm,  (17  Edw. 
3.  Hil.  2.  p.  1.)  or  if  the  provisions  of  a  public  statute  had  been  thereby  transgressed,  then 
contra  farmam  stalutu 

The  reason  then  why  the  words  vi  el  armis  et  contra  pacem,  universally  have  placo  in  gen- 
eral writs  of  trespass,  is  because  the  injuries,  to  the  redress  of  which  these  writs  are  appro- 
priated, as  it  happens,  are  produced  and  accompanied  by  a  violation  of  the  peace.  Now 
inasmuch  as  wherever  a  private  wrong,  attended  with  a  breach  of  the  peace,  is  sought  to  bo 
redressed  by  a  writ  of  trespass  upon  the  case,  (because  the  terms  of  a  writ  of  trespass  are  not 
suited  to,  and  cannot  therefore  express  it,)  the  words  vi  el  armis  et  conlra  pacem%  should 
(speaking  as  before  the  statute  of  William  the  Third)  be  used  in  its  description  in  order  to 
obtain  the  king's  fine,  it  follows,  that  no  reason  can  be  shewn,  to  assign  them,  from  the  be- 
ginning', an  exclusive  place  in  writs  of  the  latter  description,  and  we  have  therefore  gained 
no  other  mark  of  distinction  between  tho  two,  in  addition  to  that  which  must,  by  this  time, 
have  become  pretty  obvious  to  the  student,  and  which  we  are  proceeding  to  define  in  express 
terms.  But,  before  we  do  this,  one  other  observation  may  be  allowed.  At  the  common 
law,  upon  those  writs  in  which  the  words  tt  et  armis  et  contra  pacem  wero  inserted,  a  capias 
issued  to  seize  the  defendant's  person,  as  was  mentioned  in  a  note  before,  and  when  the 
plaintiff  bad  recovered  judgment,  another  capias,  pro  .fine,  was  awarded  at  the  suit  of  the 
crown  in  the  first  instance,  and  the  fine  or  penalty  was  afterwards  assessed  by  the  court,  so 
that  the  defendant  was  sure,  upon  these  writs,  of  being  cast  into  prison.  Nor  was  this,  all : 
he  could  not  procure  his  enlargement  until  he  had  satisfied,  not  only  the  fine  to  the  king,  but 
likewiso  the  damages  assessed  to  the  plaintiff;  (11  Hen.  7.  Hil.  11.  page  15.)  the  law  there- 
by remunerating  the  suitor  for  prosecuting,  as  well  for  the  public  as  for  himself.  From  this 
it  follows,  that  it  was  a  matter  of  infinite  moment  to  the  defendant,  whether  the  words  u  with 
force  of  arms,  and  against  the  peace,''  were  inserted  in  a  writ  or  omitted,  and  he  would  take 
especial  care  to  object  to  their  addition,  it?  every  case  where  such  addition  was  unauthorized 
bylaw.  (Vide  48  Edw.  3.  Hil.  10.  page  6.  2  Brownl.  233.)  So  that,  whenever  we  observe 
that  a  writ,  in  which  these  words  have  been  inserted,  is  passed  over  by  the  defendant  with- 
out objection  on  that  account,  we  may  be  assured  that  the  insertion  was  appropriate  ;  for  ex- 
ample, whenever  we  observe  their  insertion  in  writs  of  trespass  upon  the  case.    The  appli- 
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cation  of  this  learning  will  aoon  become  apparent,  and  which  application  we  shall  leave  it 
to  the  student  to  make. 

4.  Thus  far  we  have  been  unable  to  discover,  from  the  reason  and  nature  of  things, 
any  other  line  of  distinction  between  the  actions  of  trespass  and  trespass  upon  the  case, 
than  the  following,  and  which  we  venture  to  affirm  is  the  true  one.  The  former  actions 
were  universally  brevia  formula  /  but  if  it  so  happened,  that  the  suitor's  cause  of  complaint 
could  not  be  expressed  by  the  terms  in  which  any  one  of  the  brevia  format  a  was  conceived, 
he  was  forced  to  devise  a  new  writ  adapted  to  the  peculiar  circumstances  [*]of  his  indi- 
vidual grievance;  and  under  this  latter  class  were  comprized  all  actions  upon  the  case. 
Again  :  writs  of  trespass  were  universally  general  ;  trespass  upon  the  case,  special  writs. 
Lastly,  the  brevia  formata,  or  general  writs  of  trespass,  were  universally  for  forcible  injuries, 
and  therefore  contained  the  words  ci  et  armis  et  contra  pacem  ;  whereas  special  actions  up- 
on the  case  were  instituted  to  redress  wrongs,  with  violence  or  without,  as  the  case  happen- 
ed to  be.  And  hence  will  arise  a  distribution  of  writs  into  three  classes  ;  namely,  general 
writs  of  trespass  vi  et  armis  ;  special  writs  of  trespass  vi  et  armu  ;  special  writs  of  trespass 
without  force. 

5.  Of  the  three  doctrines  enumerated  in  the  preceding  paragraph,  as  defining  the  true 
line  of  distinction  between  the  actions  of  trespass  and  trespass  upon  the  case,  the  two  first 
have  already  been  fortified  and  established  by  positive  authority.  That  mentioned  last 
may  be  expressed  more  at  length  by  the  following  position.  Wherever  a  plaintiff,  in  de- 
tailing the  particulars  of  his  grievance,  shewed  that  the  defendant  had  broken  the  peace, 
whether  his  suit  was  an  action  of  trespass  or  of  trespass  upon  the  case,  the  words  vi  et  at" 
mis  et  contra  pacem  were,  by  the  rule  of  the  old  common  law,  inserted  in  the  writ.  This 
position  has  at  present  (though  a  strong,  yet)  its  only  foundation  in  the  reason  and  nature 
of  things ;  let  us  therefore  examine,  whether  the  earlier  authorities  (for  to  them  alone,  as 
to  the  fountain  head,  must  our  enquiry,  for  the  most  part,  be  confined)  lay  down  any  pos- 
itive and  arbitrary  rule,  impugning  this  position,  or  whether  they  do  not  serve  to  strength- 
en and  support  it ;  and  further  establish,  that  whether  the  injury  complained  of  was  an  im- 
mediate or  a  remote  consequence  of  the  act  in  breach  of  the  peace,  the  rule  would  still 
be  the  same.  For  if  they  establish,  that  where  an  injury  is  a  remote  consequence  of  an  act 
done  in  violation  of  the  peace,  the  writ  brought  to  redress  such  injury  shall  contain  the 
words  vi  tt  armis,  See.  they  establish  our  position,  since  an  injury  of  this  kind  is  in  general 
remediable,  not  by  action  of  trespass,  but  by  action  upon  the  case. 

The  authorities  may  be  arranged  under  two  heads  ;  the  one  including  adjudged  cases 
and  opinions ;  the  other  comprehending  precedents :  of  these  in  their  order.  Amongst  the 
former,  I  shall  cite  some,  proving  that  injuries  which  have  ever  been,  and  are  still,  recog- 
nized as  injuries  with  force,  which  we  are  in  the  daily  habit  of  misnaming  "  trespasses1' 
vi  ei  armis,  and  redressing  by  a  suit  vi  et  armis  miscalled  an  action  of  "  trespass,9'  are  in 
reality  trespasses  upon  the  case,  and  the  suit  whereby  they  are  remedied,  an  action  upon 
the  case*  (N.  B.  All  injuries  which  now  go  under  the  name  of  forcible  injuries  are  reme- 
diable by  what  is  termed  an  action  of  trespass,  and  the  register  of  brevia  format  a  is  ne 
longer  referred  to,  in  order  to  decido  in  a  given  case,  whether  a  suit  as  an  action  of  trespass, 
or  upon  the  case.  The  rule  too  which  decides  what  injuries  are  forcible,  and  what  are  not, 
is  changed,  vide  tn/ra,  and  its  original  may  easily  be  accounted  for  when  we  reflect,  that 
injuries  remediable  by  action  of  trespass  were  mostly  immediate  on  the  forceful  act.) 
Amongst  the  latter,  I  shall  cite  one  or  two  that  are  only  analogies,  (namely ,  cases  in  which. 
a  contempt  has  been  incurred)  in  support  of  our  doctrine. 

Trespass  for  taking  goods.  It  appeared  that  the  plaintiff  had  repossessed  himself  of  the 
chattels,  as  it  was  objected,  that  case ,  and  not  trespass  was  the  proper  form  of  suit*  The 
shape  which  the  objection  assumed  was,  not  that  the  words  vi  et  armis  et  contra  pacem  had 
been  inserted  improperly,  but  that  u  the  writ  ought  to  have  been  a  special  and  not  a  general 
"  writ  of  trespass,  otherwise  the  value  of  the  goods  will  be  recovered,  which  is  against 
44  reason."  (19  Hen.  6.  M.  71.  p.  34.)  Now  herein  it  is  admitted,  that  the  act  of  dispos- 
sessing the  plaintiff  was  properly  characterized  by  the  words  vi  et  armis  et  contra  pacem, 
and  inasmuch  as  the  substituting  case  for  trespass  in  the  present  instance,  could  not  have 
changed  the  nature  of  the  act,  it  follows,  that  had  the  former  suit  been  adopted  instead  of 
the  latter,  those  words  would  have  been  used  in  describing  the  injury.  The  same  remarks 
may  be  applied  to  the  following  observation.  u  Under  such  circumstances,"  (where  A  • 
bails  chattels  to  B.  for  a  time  certain,  and  before  its  expiration  takes  them  from  him),  u  you 
u  shall  not  have  a  general  writ  of  trespass,  but  a  writ  formed  upon  your  casp.1'  (I  I  Hen. 
4.  M.  46.  p.  23.)  The  reason  of  which  appears  from  what  follows  :  u  1  well  know  a  man 
u  may  have  a  general  writ  of  trespass,  though  the  property  is  in  anothor  ;  but  if  1  bail 
u  cattle  to  you  for  a  certain  time,  and  before  the  time  take  them  away,  you  shall  not  hare 
"  this  writ  of  trespass  as  of  your  own  beasts,  for  then  you  would  recover  damages  against 
u  me  of  the  very  value  of  the  beasts  ;  but  you  shall  have  a  writ  of  trespass  upon  your 
u  case  for  the  loss  of  depasturing  them.'1  (Ibid.)  So  this  point  is  cited  as  adjudged  * 
"  In  an  action  of  trespass  for  taking  my  horse ,  it  is  a  good  plea  to  say,  I  am  already  se  ized 
thereof,  for  it  is  against  reason  that  I  should  recover  the  entire  value  of  the  horse  ;  where- 
fore, under  such  circumstances,  I  shall  have  a  special  action  of  trespass  upon  my  case. 

[*2451 


Election  to  have  one  action  or  another.  239 

sjinposing  that  the  horso  had  been  long  detained"  (21  Hen.  6.  M.  29.  p.  15.)  And  the 
form  of  [*]sach  action  upon  the  case  is  given  by  another  authority  in  these  words:  u  So 
"the  writ  ought  to  haye  been,  quart  vi  tt  armis  bona  tt  cat  alia  sua  ccpit,  tl  dttintt  quo- 
11  wfw  Jintm  f  cittet ;  and  he  ought  not  to  have  a  general  writ  of  trespass,  for  then  the 
44  value  of  the  goods  will  he  recovered."  (19  Hen.  6.  M.  71.  p.  34.)  As  to  1  he  objection 
itself,  it  is  without  foundation,  even  as  the  law  then  stood,  for  it  is  observed,  u  (he  law 
"  has  been  adjudged  otherwise  ;  you  must  shew  the  fact  to  the  jury .''  (21  Hen.  7.  sup.) 
To  proceed  :  A  writ  vi  tt  armis  was  brought  for  seizing  goods,  to  compel  satisfaction  of  a 
doty,  from  which  the  plaintiff  claimed  an  exemption,  (40  Edw.  3.  Hil.  19.  p.  10.)  the  ob- 
jection, taken  was,  not  that  the  allegation  with  force  and  arms  should  have  been  omitted, 
hut,  "  you  see  well  how  he  founds  his  action  upon  a  charter,  and  has  not  shewn  the  char- 
u  ter  *."  in  answer  it  is  said,  u  this  is  a  writ  of  trespass  for  taking  goods  out  of  our  posse  s- 
i;  sien:1'  the  reply  is,  u  if  so,  then  you  might  have  had  a  common  right  of  trespass,  but  you 
"have  commenced  this  writ  upon  the  charter.'1  Again  :  If  a  man  abuses  an  authority  in 
law  under  which  he  is  acting,  he  becomes  a  trespasser  ab  initio  :  but  the  abuse  of  an  au- 
thority which  he  derives  from  an  individual,  renders  him  a  trespasser  vi  1 t  armis  (should 
the  act  be  a  forcible  injury)  only  for  the  excess.  An  illustration  of  the  former  is  to  be 
found  in  the  instance,  where  the  lord  works  a  distress  ;  here  he  estopped  to  say  he  took  the 
animal  originally  as  a  distress,  for  the  caption  itself  is,  by  his  subsequent  irregularity,  chang- 
ed to  a  tort.  "  Suppose  that  I  distrain  lawfully  for  my  rent,  and  then  I  kill  the  beast,  I 
"  say,  that  the  tenant,  shall  have  a  writ  of  trespass  general  against  me  for  the  beast,  and 
"  also  for  the  entry  into  the  land.  And  I  put  that,  I  bail  to  you  my  gown ,  and  you  burn  it, 
"  I  shall  have  a  writ  of  trespass  upon  the  case  against  you  ;  and  in  the  same  manner,  if  the 
u  bailee  has  the  custody -of  my  beasts.11  (2  Edw.  4.  Easter,  9.  p.  4.)  And  the  second 
case  may  be  exemplified  by  supposing  that  A.  licenses  B.  to  enter  upon  his  land,  that  B. 
enters,  and  afterwards  cuts  down  a  tree,  he  becomes  a  trespasser  for  the  excess  only,  name- 
ly, the  act  of  felling  the  tree,  but  for  this  he  is  a  trespasser  rt  tt  armis.  Where  an  action 
was  brought  "for  that  he  had  bought  a  tunnel  of  wine  of  the  defendant,  and  this  being  in 
u  defendant's  custody,  he  came,  with  force  and  arms,  and  broke  the  tunnel,  and  carried 

*  away  part  of  the  wine,  and  filled  up  the  remainder  with  water  :  and  because  it  appeared 
u  that  defendant  had  possession  before,  the  writ  vi  tt  armis  was  challenged,  and  at  last 

*  awarded  good.11  (13  Edw.  4.  Faster,  5.  p.  10.  Vide  12  Edw.  4.  Easter,  20.  p.  80.  18 
Edw.  4  Hil.  5.  p.  S3.)  Hence  it  is  marked,  (18  Edw.  4.  Hil.  23.  p.  27.)  "  when  the 
"  plaintiff  made  the  defendant  his  bailiff,  he  could  not  have  an  action  of  trespass  against 
"  him,  because  he  had  the  government  of  the  trees  :  as  if  I  bail  to  you  my  bag  of  money, 
"  and  you  break  it,  I  cannot  have  an  action  of  trespass  against  you  :  after  the  same  man- 
u  ner,  if  my  bailiff  kills  the  beasts  he  has  the  care  of,  1  cannot  have  trespass,  but  only  an 
**  action  upon  my  case.'1  The  reason  is,  because  a  general  writ  of  trespass  supposes  the 
plaintiff  to  have  been  in  possession- of  the  property,  whether  it  be  real  or  personal,  at  the  time 
the  iniury  was  sustained.  Again  :  "  If  (21  Edw.  4.  Hil.  22.  p.  19.)  I  bail  to' you  my  horse 
11  to  ride,  and  you  kill  him :  I  shall  not  have  an  action  of  trespass  general,  because  you 
"  had  the  possession  by  my  delivery.11  So  (21  Edw.  4.  Hil.  9.  p.  76.)  u  If  I  lend  to  you  a 
"  horse  to  go  to  S.  and  you  ride  to  C,  I  shall  not  have  a  general  action  of  trespass,  but  an 
"  action  upon  my  case  ;  as  if  my  lessee  for  years  holds  over,  I  shall  not  have  an  action  of 
"  trespass  against  him.1'  Another  example :  Bowser,  (20  Hen.  7.  AT.  13.  p.  14.)  Knight 
brought  an  action  upon  the  case  against  Cheseman,  supposing  that:  whereas  he  had  bailed 
certain  money  in  bag,  and  certain  jewels  in  a  chest  to  one  B.  to  be  re-delivered  when  he 
should  be  required  :  which  B.  made  his  wife  executrix  of  his  will,  and  died :  and  he  shew- 
ed that  the  bag  with  the  money  and  the  jewels  in  the  chest,  came  since  to  the  possession  of 
the  defendant,  and  that  he,  with  force  and  arms,  broke  the  bag  and  the  chest,  and  took  out 
the  money  and  the  jewels,  and  converted  them  to  his  own  use.  Plea  that  he  did  not  con- 
vert to  his  own  use  The  question  was,  whether  the  issue  could  be  considered  as  was  ta- 
ken =  and  Fineux,  C .  J.  held  that  it  was,  and  said,  u  as  in  trespass  for  beating  his  u  servant 
u  per  quod  strvitium  amisit,  it  is  a  good  plea  to  say  he  is  not  your  servant,  and  such  plea 
u  shall  be  an  answer  to  the  battery,  for  if  he  is  not  your  servant,  no  action  lies  for  the  bat- 
"tery:  then  here  the  bailment  and  the  breaking  is  but  conveyance  to  the  cause  of  ac- 
"tion,  and  the  conversion  to  his  own  use  is  the  sole  cause  of  complaint.1'  C.  J.  Ray- 
mond, and  Nares,  J.  in  modern  times,  seem  to  have  embraced  the  principles  of  reason- 
ing which  are  to  maintain  our  general  doctrine:  the  former  observing  (2  Wilson,  313. 
Vtdt  e/iaro,  8  Mod.  275.)  if  the  act  in  the  first  instance  be  unlawful,  trespass,  (that  is,  an 
action  vi  tt  armts)  will  lie ;  but  if  the  act  is  prima  facial  lawful,  and  the  prejudice  to 
another  is  not  immediate  but  consequential,  it  must  be  an  action  upon  the  case  ;  and 
this  is  the  distinction;  and  the  latter  remarking,  (3  Wilson, 407.)  that  the  act  (in  the 
case  before  him)  being  illegal  at  common  law,  trespass  vi  tt  armis  was  the  proper  form 
of  action.  So  the  court,  in  Day  v.  Musket,  (6  Mod.  80*)  say,  that  [*]many  actions  up* 
on  the  case  for  misfeasance  are  laid  contra  pacem,  and  it  is  not  wrong  to  do  so,  as  in  ac- 
tions for  (public)  nuisances.  And  as  a  decision  pertinent  to  tho  present  subject,  the 
case  of  Wheatley  v.  Stone,  (Hobart  180.)  deserves  to  be  epitomized.  The  plaintiff  de- 
clared, that  one  W.  was  in  an  officer's  custody  at  his  «uit,  and  that  the  defendant,  riet  ar- 
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mw,  rescued  him,  whereby  he  lost  his  debt :  Judgment  for  the  plaintiff,  and  that  the  de- 
fendant capiatur  ;  which  judgment  was  affirmed  upon  error  brought  in  the  Exchequer- 
chamber  ;  u  for'1  say  the  court,  "  although  the  nature  of  the  action  properly  is  upon  the 
"  case,  as  touching  the  plaintiff's  loss  of  his  debt,  yet  being  done  with  force,  and  that  force 
"  being  done,  though  not  to  the  plaintiff  himself,  yet  to  the  officer,  who  was  minister  as  well 
"  to  him  as  to  the  court,  he  may  make  hie  action  vi  et  armis.*'  Several  precedents  were 
then  cited  to  the  like  effect. 

I  am  now  to  consider  the  forms  or  precedents.  If  a  servant  is  beaten,  this  by  itself  is  no 
injury  to  his  .master,  but  if  a  loss  of  service  ensue,  then,  and  not  till  then,  is  he  entitled  to 
redress.  In  stating  his  cause  of  complaint,  he  is  obliged  to  set  forth  the  means  whereby  the 
loss  was  occasioned  ;  and  accordingly,  he  alleges  that  the  defendant  beat  his  servant :  but 
a  battery  is  a  breach  of  the  peace,  and  the  king  is  entitled  to  a  fine  ;  he  is  therefore  com- 
pelled to  lay  the  act,  as  having  been  committed  vi  et  armis  et  contra  pacem.  "  If  one  pro- 
"  cures  and  abets  my  servant  to  go  out  of  my  service,  an  action  at  common  law  well  lies 
11  (meaning  an  action  in  use  before  the  statute  of  'Westminster  the  second)  per  Culpepper." 
To  whom  Hill,  "  No,  certainly  ;  an  action  at  common  law  of  trespass  does  not  lie  in  such 
"  case,  for  such  a  procurement  cannot,  in  any  way,  be  said  to  be  against  the  peace.11  (tl 
"  II.  4.  M.  page  23.)  In  another  part  of  the  same  case,  Thirn  observes,  a  when  he  procured 
"  my  servant  to  depart  and  retained  him,  he  seems  to  hare  been  guilty  of  a  trespass  ;"  but 
Hill  (alluding  to  another  case  which  had  been  put)  answers,  "  in  your  case  no  wonder,  for 
u  the  principal  actor  in  your  case  is  guilty  of  trespass,  but  here  the  case  is  otherwise  :  lor 
"  the  procurement  alone  is  not  contra  pacem,  nor  is  the  departure  of  the  servant  against  the 
44  peace  •  then  if  the  cause  of  action  is  not  against  the  peace,  the  consequence  which  ensu- 
"  ed  is  not.1'  Ibid.  Newton,  J.  puts  this  case  :  (21  Hen.  6.  M.  19.  p.  9.)  "  Suppose,1* 
says  he,  "  that  one  of  his  own  good  will,  without  covenant,  serves  me,  and  another  beats 
"  him,  so  that  he  cannot  serve  mo,  I  may  well  have  an  action  upon  my  case."  In  other 
words,  I  cannot  hare  an  action  stating  generally,  and  in  the  usual  form,  that  he  was  my  ser- 
vant, for  the  proof  (as  Newton  supposes)  would  not  bear  me  out :  I  must  specially  shew, 
what  that  relation  was  which  subsisted  between  us.  But  if  the  king  is  entitled  to  a  fine  in 
the  former  case,  he  may  with  equal  reason  claim  one  in  this.  Formerly  a  tenant  at  years,  or 
at  will,  had  no  interest  whatever  in  the  land  :  if  he  reaped  the  profits,  he  was  bound  to 
yield  to  the  lord  of  the  soil,  not  a  rent  in  the  proper  meaning  of  that  term,  but  a  compensa- 
tion :  of  this  the  law  acquitted  him,  if  without  his  default,  he  was  prevented  occupying  the 
land.  Now  if  a  stranger  threatened  him  with  the  loss  of  life  or  limb,  this,  without  more  (9 
H.  7.  VI.  4.  p.  8.)  was  no  injury  to  the  lord,  so  that  if  the  tenant  disregarded  the  menace, 
and  continued  to  occupy,  the  lord  could  not  have  an  action  *  but  if  he  was  induced  from  fear 
to  forsake  the  premises,  an  action  lay  at  the  suit  of  the  landlord  against  the  stranger  for  oc- 
casioning the  subtraction  of  his  tenant.  In  stating  his  case,  he,  in  this  instance,  as  the  mas- 
ter in  the  former  one,  disclosed  the  circumstance  which  occasioned  the  injury :  and  this  be- 
ing a  violation  of  the  peace,  was  laid  vt  ti  armis  tl  contra  pacem,  (9  Hen.  6.  M.  28.  p.  45.) 
to  entitle  the  king  to  his  fine.  Again,  the  owner  (9  Hen.  7.  M.  4.  p.  7.)  of  a  fair  sent  his 
servants  to  collect  the  profits  thereof  •  and  in  the  performance  of  their  duty  they  were  as- 
saulted by  the  defendant,  and  thereby  prevented  taking  the  toll  due.  In  an  action  by  the 
owner,  laying,  as  his  cause  of  complaint,  the  loss  of  the  profits,  he  shewed  what  the  act  was 
which  led  to  it,  namely,  the  assault :  and  this  being  an  act  of  violence,  was  properly  charac- 
terised as  such.  Furthermore  :  goods  taken,  and  impounded  as  a  distress,  are  in  custody  of 
the  law,  and  not  of  the  distrainer.  If  the  chattels  are  taken  out  of  the  pound  by  atortfea- 
zer,  the  writ  cannot  allege,  in  general  terms,  that  the  defendant  seized  the  plaintiff  1s  good?, 
(20  Hen.  7  Mich.  1.  p.  1.)  because  that  form  implies  a  possession  in  the  latter  :  he  is,  there- 
fore, driven  to  his  action  ofparcofracto,  which  for  the  reason  already  given,  lays  the  act  that 
occasioned  the  loss  of  the  pledge  as  a  violation  of  the  peace,  (5  Ed.  3.  Mich.  35.  p.  43.  4  Ed . 
3.  Easter,  5.  p.  15.)  If  one  man  acknowledges  a  fine  in  the  name  of  another,  the  act  is  a 
high  contempt  of  the  king,  in  thus  perverting  the  instruments  of  justice  to  an  evil  purpose. 
In  a  writ  of  deceit,  brought  by  the  party  grieved,  the  contempt  is  disclosed,  and  consequent- 
ly the  allegation  "  in  (F.  N.  B.  217.  E.)  deceit  of  the  court,"  or  "  in  (F.  N.  B.  420,  B.) 
manifest  contempt  of  the  court  and  the  law,11  is  inserted  in  the  writ.  And  the  judgment 
against  the  defendant  is  quod  capiatur  (7  II.  6.  M.  9.  p.  5.  8  Rep.  1 18.)  If  one  man  threat- 
ens another  with  the  loss  of  life  or  limb,  no  (7  Ed.  4.  M.  31.  p.  24.)  action  can  be  maintain- 
ed, unless  some  particular  inconvenience  ensue,  as  where  he  is  prevented  going  about  his 
[*]  necessary  affairs,  for  fear  of  exposing  his  person  to  the  effects  of  the  other's  malevolence, 
but  when  it  does,  he  may  demand  a  recompence.  The  action,  brought  to  recover  it,  is  cal- 
led an  action  upon  (40  E.  3.  M.  19.  p.  40.)  the  case,  and  yet  describes  the  menace,  as  hav- 
ing been  offered  vi  et  armis  et  contra  pacem  (33  H.  6.  E.  10.  p.  1H.  7  Ed.  4.  M.  31.  p.  577.) 
In  the  earliest  action  of  slander  recorded  in  the  books,  the  reproachful  words  were  uttered  in 
face  of  the  court,  and  this  being  a  contempt  of  the  king,  was  properly  marked  as  such  (30 
Ass.  pi.  19.  p.  177.)  In  the  time  of  Edward  the  Third  the  following  writ  (43  Ed.  3.  M.  3?. 
p.  32.)  was  exhibited.  u  A  writ  of  trespass  was  brought  containing  this  matter.  That  where - 
"  as  he  had  bought  of  the  Bishop  of  C.  two  woods  growing  in  C  by  the  hands  of  his  ser- 
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a  vanovto  cot,  cany,  and  take  away  on  such  a  day.  'Before  the  day  the  defendant  came 
44  with  force  and  arms  and  eat  ditches  across  the  road  leading  to  the  said  wood,  whereby  the 
"plaintiff  could  not  enjoy  the  profit  of  the  same.'1— In  the  Report  of  Henry  the  Fourth's 
Reign,  we  find  the  following (12  Hen.  4.  M.  4.  p.  3.)  entry.  "  Trespass;  supposing, 
M  that  whereas  he  had,  in  the  Till  of  E.  a  sewer  to  receiro  the  rain  water  ;  and  that 
44  the  said  rain  water  ought  to  run  to  the  said  sewer ;  but  the  defendant,  with  force  and 
u  arms,  put  earth  and  filth  into  the  sewer,  and  stopped  the  course  of  the  water ;  and  that 
"thereby  forty  acres  of  land,  adjoining  to  the    said  sewer,  were  surrounded ,"  Skreen. 


"  not  doing  a  thing  which  he  ought  to  do ;  there  the  writ  shall  not  be  vi  et  armis  /  •  where- 
u  /ore-  answer  over."  The  student  will  remark,  that  in  both  these  entries,  the  allegation 
K  that  whereas1'  is  used ;  which  emphatically  proves,  if  other  proof  was  wanting,  that  they 
are  both  of  them  actions  upon  the  case.  The  same  observation  is  applicable  to  the  entry 
following  these  cases  (41  Edw.  3.  M.  17.  p.  84.)  "  And  let  us  put,  that  I  hare  a  grant,  that  I 
44  shall  be  quit  of  toll  throughout  all  the  villi  and  boroughs  in  England,  and  that  those  of  N. 
44  W.  have  taken  my  horse  for  non-payment  of  toll  for  a  thing  which  I  sold  there,  !  shall 
41  have  a  writ  of  trespass  upon  my  case,  reciting  that  by  patent  of  the  king  I  am,"  &c— (18 
Hen*  0.  Trm.  1.  p.  12.)  Trespass  against  a  "  farrier  for  fixing  a  nail  in  the  foot  of  the  plain- 
u  tiff's  horse,  whereby  he  lost  the  use  of  it  for  a  long  time.  Objected,  he  has  brought  tres- 
spass against  us,  and  has  not  said  vi  et  armis,  or  maliciously  fixed,  and  here  is  neither  the 
u  one  nor  the  other.*'  However  the  writ  was  awarded  good.  (46  Ed.  3.  Trin.  1 9.  page  19.) 
u  A  writ  of  trespass  upon  the  case  was  brought  against  a  miller ;  and  the  count  was  quod 
"com  the  said  plaintiff  and  his  ancestors,  from  time  immemorial,  have  used  to  grind  without 
u  paying  toll ;  and  that  defendant  vi  et  armis,"  &c. 

These,  though  they  are  not  all,  are,  1  think,  some  amongst  the  most  considerable  of 
these  decisions  and  precedents  which  have  relation  to  the  subject  before  us.  They  appear 
to  have  had  universal  consent  on  their  side,  and  to  have  been  settled  upon  very  good  reason. 
And  so  far  from  impugning  the  position  before  laid  down,  they  serve  to  strengthen  and  sup- 
port it    I  now  proceed  to  inquire, 

II.  How  far  this  distinction  may  have  been,  and  how  it  came  to  be  abandoned,  and  what  oth» 

er  has  been  substituted  in  its  room* 

1.  Bow  far  this  distinction  may  have  been  abandoned,  and  what  other  has  been  substituted 
in  Us  room*  The  distribution  of  writs  into  three  classes,  as  stated  before  no  longer  obtains ; 
and  the  modern  rule  has  arranged  them  under  two  heads  only.  It  preserves  the  old  dis- 
tinction between  general  and  special  writs,  perhaps  for  the  causes  which  originally  created 
it ;  but  it  requires  that  the  former  alone  be  appropriated  to  the  redress  of  forcible  injuries, 
or  rather,  that  the  grievances  for  the  redress  of  which  they  are  appointed,  namely,  injuries 
immediate  on  the  forceful  act,  infra  ;  (except  in  the  instance  of  wrongs  offered  to  one's  rela- 
tive rights  when  trespass  may  be  maintained  ;  and  the  reason  of  the  exception  may  be,  that 
these,  injuries  were  remedied  by  the  law  before  the  statute  of  Westminster  the  second, 
which,  gave  the  action  upon  the  case ;  and  consequently  the  suit  appointed  to  redress 
them,  would  be  denominated  an  action  of  trespass)  alone  shall  be  characterized  as  forcible 
injuries,  and,  by  a  consequence,  that  in  these  writs  alone  shall  the  words  vi  el  armis  et 
contra  pacem  be  inserted;  and  that  the  latter,  namely,  actions  upon  the  case,  shall  omit 
them,  or  which  in  substance  is  the  same  thing,  their  insertion  shall  not  (speaking  as  at  a 
period  prior  to  the  statute  of  William  the  Third)  render  the  defendant  liable  to  be  lia- 
ble to  be  fined.  Fitzherbert's  Jfatura  Brevium  may  to  a  certain  extent  bo  regarded  as 
the  fountain-head  whence  this  doctrine  takes  its  rise.  There  (F.  N.  B.  210,  writ  de  trespass 
our  It  case)  [*]we  have  this  position.  "  There  is  another  form  of  writ,  of  trespass  upon  the 
'*  case,  which  is  to  be  sued  in  the  Common  Pleas  or  King's  Bench ;  and  in  that  writ  he  shall 
u  not  say  ei  et  armis,  but  in  the  end  of  the  writ  he  shall  say  contra  pacem,"  And  this 
is  usually  referred  to,  as  the  authority  which  sanctions  the  modern  distinction.  Nearly 
to  the  same  effect  is  the  following  resolution  to  the  tenth  report,  (4  Rep.  76.)  As  to  the 
nature  of  the  action  (see  the  Report.)  it  is  resolved  that,  as  well  the  common  law  as  the 
said  act,  extended  only  to  trespass  simpUciler%  and  not  to  trespass  secundum  quid)  to  wit, 
upon  the  case  ;  for  these  are  not  actions  of  trespass  without  addition  :  no  more  than  they 
can  hold  plea  in  an  action  in  trespass  upon  trover,  or  bailment  and  conversion,  or  the  like, 
hut  only  of  trespass  simplicitcr,  to  wit,  vi  et  armis.  And  it  had  previously  (ibid.  72.)  been 
remarked,— -whereby  it  appears,  that  the  trespass  (of  which  the  inferior  court  had  jurisdic- 
tion, ought  to  be  vi  et  armis,  and  not  upon  the  case.  No  reason  Is  assigned  in  the  Natur* 
Brevium  for  the  insertion  of  the  words  contra  pacem,  in  a  writ  upon  the  case  :  that  the  addi- 
tion would  formerly  have  been  improper,  is  proved  by  the  following  decision.—"  The  prior 
"  of  B.  brought  a  writ  of  trespass  (upon  the  case)  containing  such  matter  against  I.  D. ;  that 
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14  he  ought  by  reason  of  a  tenure  to  repair  ditches,  and  that  by  reason  of  his  neglecting  so  to 
41  do,  the  land  of  the  prior  iru  surrounded  with  water,  whereby  he  losl  its  profit"  The 
writ  was  canira  pacem ;  and  being  challenged  for  this  cause,  was  abated.  (46  Edw.  3.  Trin. 
17»  p.  6 .)  The  insertion  of  these  words,  ti  et  arm**  et  contra  pacem,  in  a  writ  upon  the  cast, 
will  not,  under  any  circumstances  (1  Roll.  Rep.  334.  ride  1  L.  R.  373.)  render  it  excep- 
tionable, they  being  surplusage,  and  impertinent,  and  nothing  could  be  gained  by  their  ad* 
dition  even  before  the  statute  which  abolished  the  fine  in  trespass  was  enacted.  (L.  R.,  274. 
Palmer,  446.  %  Roll.  Rep*  948.)  For  this  and  other  doctrines  which  have  a  relation  to  our 
present  inquiry  the  reader  is  referred  to  the  Earl  of  Shrewsbury *s  case. 

To  the  question,  what  wrongs  shall,  according  to  the  modern  doctrine,  be  characterized 
as  injuries  with  force,  the  following  rules  will  afford  an  answer. 

(1.)  To  determine  whether  an  injury  is  a  trespass  or  forcible  injury,  due  regard  must  be 
•had  to  the  nature  of  the  right  affected.  A  wrong  with  force  can  only  be  offered  to  the  abso- 
lute rights  of  personal  liberty  and  security,  and  to  those  in  property  corporeal:  those  of 
health  and  reputation,  in  property  incorporeal,  together  with  the  relative  rights  of  person*, 
are,  strictly  speaking,  incapable  of  being  injured  with  violence,  for  the  subject  matter  to 
which  they  relate  exists,  in  either  case,  only  in  idea,  and  is  not  to  be  seen  or  handled.  An 
exception,  however,  to  this  rule  often  obtains  in  the  very  instance  of  injuries  to  the  relative 
rights  of  persons  ;  and  wrongs  offered  to  these  last  ore  frequently  denominated  trespasses, 
that  is,  injuries  with  force. 

(S.)  Those  wrongs  alone  are  characterized  as  trespasses,  the  immediate  consequences 
of  which  are  injurious  to  the  plaintiff ;  if  the  damage  sustained  is  a  remote  consequence  off 
the  act,  the  injury  falls  Under  the  denomination  of  a  trespass  upon  the  case  (L.   R.   1399*  & 
Mod.  972.    2  Burr.  1 113.    3  Burr,  1556.     I  Blk.  482.    3  Burr.  1824. )     Now  that  injurious 
effect  or  consequence  alone  is  said  to  be  immediate,  which  is  produced  by  the  primary 
original  cause,  without  the  intervention  of  a  secondary  agency  ;  thus,  it  A.  strikes  B.  the 
injury  is  immediate,  because  nothing  is  interposed  between  the  actor  cause  and  its  effect* 
But  let  a  secondary  cause  intervene,  and  it  matters  not  whether  it  is  incited  by  its.  own 
free  impulse,  or  compelled  to  exert  its  powers  by  the  influence  of  the  first  v  in  either  in- 
stance alike  the  injury  has  been  occasioned  by  secondary  means.    Of  these  two  last  cases, 
the  instance  where  one  man  sets  a  gin  in  the  highway,  which  closes  upon  the  limb  of 
another,  is  an  example  of  the  former.    The  second    may    be   illustrated   by    supposing 
that  A*  sets  in  motion  an  agent  of  destruction,    B.    being   placed  within  the  sphere    of 
its  annoyance ;  that  fear  is  thereby  impressed  upon  the  mind  of  B.  and   that  his   foais 
acting  upon  the  motive  of  self- preservation,  oblige  him  instantaneously  either  to  recoil 
from  the  danger  or  remove  it  to  a    distance  ;  that  in  doing  the  one    or  the  other  C.   a 
bye-stander  is  wounded.    And  a  further  illustration  is  to  be  found  in  the  case  where  a  dam 
is  placed  across  the  stream  of  a  river,  whereby  the  water  overflows  its  banks,  and  thrown 
down  the  house  of  another.     (Courtney  v.  Collett,  infra.)    Therefore,  in  each  of  these  cae» 
es,  the  detriment  occasioned,  being  not  immediate,  but  remote,  the  regular  consequence  is, 
that  the  injuries  are  trespasses  upon  the  case,  and  a  writ  of  trespass  upon  the  case    the 
proper  form  of  suit  wherein  to  redress  them. 

And  if  the  exposition  here  riven,  which  I  apprehend,  is  no  other  than  a  plain  exposition 
of  the  rule,  was  to  be  upheld,  a  difficulty  could  hardly  arise  in  applying  the  rule  to  any 
given  instance  ;  but  the  first  of  the  two  latter  illustrations  is  the  case  of  Scott  v.  Shepherd, 
and  the  other  is  that  of  Courtney  v.  Cotlett,  in  each  of  which  it  was  adjudged,  that  trespass 
ti  el  armii  might  be  maintained.  Hence  it  appears,  that  [•]  the  rule,  though  simple  in 
itself,  is  frequently  of  difficult  and  uncertain  application,  which  therefore  will  be  best 
learned  by  means  of  the  illustrations  that  examples  afford.  In  applying  the  rale,  the  star- 
dent  will  carefully  distinguish  between  a  secondary  cause  or  agent,  and  a  mere  instrument 
intervening  between  the  original  cause  and  the  effect.  If  A.  thrusts  B.  against  C,  the  inju- 
ry to  C.  is  immediate,  because  the  force  which  occasioned  the  inconvenience  to  his  per- 
son is  that  of  A.  himself,  and  B.  is  the  mere  channel  by  which  the  vit  imprttsta  is  commu- 
nicated. But  in  the  case  of  Scott  v.  Shepherd,  as  before  explained,  B.  though  wholly  in- 
nocent, is  nevertheless  the  immediate  cause  or  occasion  effecting  the  mischief  to  C,  and 
must  therefore  to  an  action  of  trespass  brought  against  him  for  the  supposed  injury,  plead 
specially  the  matter  in  excuse,. thereby  acknowledging,  that  himself  has  committed  a  tres- 
pass, but  shewing  that  it  was  involuntary  and  inevitable  ;  whereas,  in  the  case  where  A. 
thrusts  B.  against  C,  B.  may  plead  the  general  issue  to  such  action.  (Vid.  L.  R.  39.  2 
Salk.  638.)  Hence  this  will  be  the  rule  to  decide,  whether  a  man  shall  be  regarded  as 
the  mere  instrument,  or  the  cause  itself  which  has  occasioned  the  detriment. 

(3.)  No  act  is  injurious  but  that  which  is  unlawful ;  and  therefore,  where  the  force  ap- 
plied to  the  plaintiff's  property  or  person  is  the  act  of  the  law  itself,  it  constitutes  no  cause 
of  complaint.  "  But  now  to  the  main  point ;  we  bold  that  if  a  man  brings  an  action  upon 
"  a  false  surmise  in  a  proper  court,  he  (the  defendant  in  that  suit)  cannot  bring  an  action 
•*  against  him,  and  charge  him  with  it  as  a  fault  directly,  ex  diamtiro,  as  if  the  suit  itself 
u  were  a  wrongful  act,  for  executio  juris  non  habtt  injuriam  ;  the  law  is  good  if  a  man  use 
*•  it  lawfully  ;  so  the  abuse  of  the  law  h  the  fault." — •*  If  a  man  sue  me  in  a  proper  court, 
"  yet  if  his  suit  be  utterly  without  ground  of  truth,  hnd  that  certainly  known  to  himself.  1 
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*  may  have  an  action  of  the  case  against  him,  for  the  undue  vexation  and  damage  that  he 
•*  putteth  me  onto  by  his  ill  practice,  though  the  suit  itself  be  legal ;  and  I  cannot  complain 
uef  it,  as  it  is  a  suit.''  (Hob.  266,267.)  In  a  case  so  circumstanced,  the  injury  (if  any) 
consists  in  this,  that  the  defendant  has  set  the  law  in  motion,  and  caused  it  to  deprive  the 
plaintiff  of  his  liberty  or  substance,  when  it  ought  to  hare  remained  at  rest ;  and  this  pro- 
curation being  an  act  without  force,  can  only  be  redressed  by  a  writ  of  trespass  upon  the 
case."  (Vide  Cro.  Eiiz.  459.)  Hence  an  action  of  trespass  cannot  be  maintained  against 
«e,  who  without  probable  cause,  and  from  a  malicious  motive,  causes  another  to  be  arrested 
under  regular  process.  (3  T.  R.  183.)  But  supposing  that  in  the  execution  of  such  authori- 
ty, he  commits  an  unlawful  act,  which  is  in  itself  a  forcible  injury,  he  is  liable  as  a  trespass* 
erfor  the  act  of  abuse,  because  it  was  his  own,  done  in  his  individual  capacity,  and  not  as 
servant  of  the  law.  For  which  reason  where  a  distrainer  kept  the  distress  upon  the  prem- 
ises after  the  expiration  of  the  time  allowed  by  law,  when  he  removed  it,  and  in  doing  this 
necessarily  (vide  11  East,  400, 40 1 .)  walked  over  and  so  forcibly  injured  the  plaintiff's  land, 
it  was  adjudged,  that  trespass  rt  et  armit  might  be  maintained  to  punish  this  excess.  (II 
East ^305. )  And  if  the  entire  proceeding  is  coram  nonjudiee^  and  void,  an  action  of  trespass 
is  the  proper  form  of  suit  wherein  to  compensate  the  entire  injury  sustained,  inasmuch  as  the 
law  has  taken  no  part  in  the  affair.  Hence  where  a  justice  of  the  peace  maliciously  grants 
a  warrant  without  any  information,  the  remedy  against  him  is  trespass  and  not  case,  for  any 
forcible  act  done  in  the  execution  of  it.  (2T.  R.  225.)  The  same  rule  holds,  where  a 
writ  of  execution  is  sued  out  without  a  judgment  to  support  it,  or  is  tested  in  vacation 
time.  So  if  A.  having  been  robbed,  suspects  B.  to  be  guilty,  (without  any  reasonable 
grounds  for  entertaining  the  suspicion,)  takes  and  gives  him  in  charge  to  a  constable  present, 
B.  if  innocent,  may  maintain  trespass  against  A.  (6  T.  R.  3 15.)  The  exemplification  of  these 
rales  is  given  in  the  text,  div.  5,  6,  7. 

8.  We  are  now  to  examine  the  last  branch  of  the  second  subject  proposed  for  fasvestiga? 
tion,  namely — how  this  distinction  came  to  be  abandoned. 

It  would  be  a  vain  undertaking,  to  endeavour  to  mark  out,  with  any  sort  of  precision,  the 
original  of  doctrines,  that  apparently  without  even  a  colourable  foundation  have,  by  the 
silent  operation  of  time  and  habit,  ripened  into  settled  principles,  and  are  now  invested 
with  that  inviolable  sanction  and  authority,  which  always  attend  received  opinions.  It 
■ay  not,  however,  be  altogether  unsuitable,  to  suggest  the  following  causes : 

Whatever  might  have  been  the  intention  of  those  who  framed  the  statute  of  Westminster 
the  second,  namely,  whether  their  meaning  was,  that  the  new  writs  to  be  invented  by  vir- 
tue of  its  provisions,  were  to  be  placed  upon  a  footing  with  the  brevia  formata%  and  like  them 
serve  as  precedents  for  all  future  similar  occasions  ;  or  whether  they  were  to  be  revised  and 
cast  anew  in  other  moulds,  which  further  experience  might  evince  to  be  the  more  conven- 
ient, certain  it  is,  that  the  latter  doctrine  obtained.  (UtUeton's  Rep.  341.)  With  regard 
to  the  brevia  formata,  however  inconvenient  their  form,  and  how  obsolete  soever  the  policy 
which  had  governed  in  their  original  formation,  they  were  fixed  and  immutable,  incapable 
of  amendment  or  being  ameliorated,  unless  by  authority  of  the  legislature  itself.  Tho  conse- 
quence of  [*]all  this  may  easily  be  foreseen.  A  writ  of  trespass  upon  the  'case,  in  principle 
precisely  similar  to  one  of  the  registered  forms,  might,  in  tho  course  of  time  become  in  its 
structure  wholly  dissimilar.  For  example,  the  case  in  which  a  man  has  fallen  over  an  ob- 
stacle placed  in  the  highway,  is  in  principle  the  same  with  that  in  which  he  has  sustained  a 
loss  of  service  by  the  battery  of  his  domestic  ;  because  in  both  cases  the  injury  is  a  remote 
consequence,  and  the  act  that  occasioned  it,  a  violation  of  the  peace.  The  writ  in  the  one 
case  must  pursue,  and  cannot  transgress  the  form  in  the  register  ;  in  the  other  it  may  assume 
that  structure  which  experience  has  proved  to  be  the  fittest  and  most  appropriate.  The  ac- 
tion for  the  loss  of  service  must  characterize  the  cause  which  produced  it,  as  a  breach  of  the 
public  peace,  even  supposing  that  the  king  is  not  entitled  to  a  fine,  because  so  are  the  pre- 
cedents ;  that  lor  the  injury  occasioned  by  the  obstruction,  is  bound  down  by  no  such  ar- 
bitrary rule,  and  therefore  need  not  designate  the  act  of  obstructing  the  way  as  having 
been  done  viet  armis  tt  contra  pacems  provided  a  fine  is  not  due  to  tho  king,  or  rather  pro- 
vided he  will  not  insist  on  exacting  one.  If  therefore  we  can  only  establish  this  last  sup- 
position, we  may,  perhaps,  have  discovered  in  the  reasoning  which  has  just  been  submitted 
to  the  reader,  the  true  foundation  of  the  modern  distinction  between  the  actions  of  trespass 
and  trespass  upon  the  case. 

The  rule  laid  down  upon  a  former  occasion,  that  whenever  the  injured  party  demands  a 
eompensation  by  action,  the  king  is  entitled  to  recover  in  the  same  suit  a  fine  for  the  breach 
of  his  peace,  thereby  making  the  strong  motive,  self-interest,  subservient  to  the  end  of  public 
convenience,  was  a  policy  well  suited  to  a  fierce  and  barbarous  age,  in  which  men  yielded 
with  reluctance  to  the  obligation  of  civil  institutions,  offences  were  multiplied,  and  crim- 
inal jurisprudence  but  imperfectly  administered.  But,  in  the  course  of  time,  when,  by  the 
diminution  of  crimes,  and  the  more  certain  punishment  of  offenders,  the  causes  which  hag 
produced  this  municipal  regulation  (for  in  truth  it  is  no  other)  had  oeased  to  influence,  the 
legulation  itself  might  with  propriety  expire  with  them,  and  its  operation  perhaps  came  to  be 
discontinued  in  all  cases  save  those  where  a  set  form  of  proceeding,  not  to  be  departed  from, 
compelled  its  observance  ;  so  that  the  expression  vi  ei  armis  et  contra  paean,  by  the  insec- 
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tion  of  which  in  a  writ  alone  could  this  regulation  be  enforced,  came  perhaps  from 
cause  to  be  disused  in  writs  of  trespass  upon  the  case.    Many  analogies  might  be  mentioned 
in  favour  of  this  doctrine. 

Thus  having  attempted  to  point  out  the  true  distinction  between  the  actions  of  trespass 
and  trespass  upon  the  case ;  having  explained  how  far  this  distinction  may  hare  been,  and 
endeavoured  to  ascertain  how  it  came  to  be  abandoned ;  before  we  proceed  to  the  concluding 
division  of  this  note  we  must  suggest,  that  in  the  resolution  in  the  Earl  of  Shrewsbury's  case, 
9  Rep.  60.,  the  court  are  obviously  endeavouring  to  reconcile  the  modern  rule  with  the 
more  antient  forms.  That  rule  is,  that  a  writ  of  trespass  upon  the  case  shall  not  contain 
the  words  vi  tt  armu  ;  the  more  ancient  forms  established  a  different  doctrine  ;  now,  aa 
whatever  is  different  is  contrary,  the  one  or  the  other  must  necessarily  be  erroneous  ;  the) 
court  compound  the  matter  without  compromising  either  in  this  way.  They  say,  that  wher- 
ever an  injury  is  a  remote  consequence  of  an  act  done  in  violation  of  the  peace,  the  plain- 
tiff may,  if  he  so  pleases,  characterize  the  latter  by  the  words  vi  et  aimis,  as  was  done  in 
the  forms  there  cited ;  but  as  no  end  was  to  be  attained  by  this  ^addition,  the.rule  as  re- 
cognised in  the  Natura  Brevium  was,  to  all  substantial  purposes,  fulfilled.  To  this  it  may 
be  answered ;  that  as  the  law  has  instituted  nothing  in  vain,  we  are  bound  to  believe  that 
tome  reason  originally  existed  for  the  insertion  of  these  words.  To  get  at  this  reason,  we) 
are  to  consider,  why  the  words  have  place  in  general  writs  of  trespass.  We  discover  that 
the  object  is,  to  entitle  the  king  to  a  fine.  But  there  is  precisely  the  same  ground  for*  re* 
covering  a  fine  in  an  action  of  trespass  upon  the  case,  for  an  injury  caused  by  a  breach  of 
tile  peace,  as  in  a  general  writ  of  trespass.  Are  we  not,  therefore,  authorized  to  conclude, 
till  this  reasoning  is  disproved  by  more  cogent  argument,  that  the  addition  of  the  allega- 
tion vi  et  mrmi*  tt  contra  pactm  in  case,  was  not  originally  a  mere  formal  insensible  addi- 
tion ;  that  it  was  not  in  the  commencement  inserted  to  no  end  or  purpose  whatever,  but  that 
it  had  place  here,  for  the  very  same  reason  that  it  obtains  in  trespass.  We  are  npw  to  con- 
clude this  note  with  some  observations. 

III.  Upon  the  indifferent  we  of  both  the  one  and  the  other. 

To  resort,  without  distinction,  either  to  the  one  or  the  other,  whereby  is  intended  to 
remedy  a  forcible  Injury  by  trespass  or  by  case  at  the  plaintiff's  option,  would  be,  in  itself, 
so  convenient  a  practice,  that  the  attempt  will  naturally  be  made,  unless  insuperable  ob- 


for  the  statute  5  k  6  W.  &  M.  c.  12.  has  abolished  it  altogether. 

Inthejirst  place,  then,  it  may  be  objected  against  the  practice,  that  the  law  having  already 
furnished  a  proper  form  of  suit  adopted  to  the  cause  of  complaint,  none  other  can  be  resorted 
to,  as  was  proved  by  the  reasoning  and  authorities  advanced  upon  a  former  occasion.  (Ftsfe 
tliam  Dyer  121.  C.  Rokeby,  J.)  To  this  it  may  be  answered,  that  inasmuch  as  the  law, 
since  that  rule  obtained,  has  permitted  the  indiscriminate  use  of  both  actions  upon  va- 
rious occasions,  it  has  recognized  a  principle  in  contradiction  to  the  rule,  which  therefore 
can  no  longer  have  any  operation.  In  Blade's  case  (4  Rep.  94.)  many  instances  of  that 
kind  are  enumerated ;  and  the  reader  is  referred  to  these  additional  authorities.  Lane  68. 
Soy.  48.  1 19. 150.  (tide  2  T.  R.  225.  Fort.  256.  Lane  68.)  Cro.  Car.  187.  Long  Quinto, 
101.  46  Edw.  3.  Hil.  4.  p.  3.  the  entry.  7  Hen.  6.  Easter  3.  p.  22.  Godb.  pi.  494.  p. 
426.  12  Mod.  381.  L.  R.  558.  1  Salk.  335.  L,  R.  273.  Latch.  195.  Lane  67.  3 
Burr.  1661.    Cro.  Car.  325. 

It  may  be  objected  in  the  tecond  place,  that  the  respective  rules  of  pleading  which  regu- 
late either  action  are  wholly  dissimilar.  In  case,  the  general  issue  involves  almost  every 
mode  of  defence,  that  the  party  may  be  enabled  to  adduce;  whilst  in  trespass,  the  only 
matter  disputed  by  the  plea  is,  whether  the  defendant  did  or  did  not  commit  the  trespass  laid 
to  his  charge,  and  aHJmatters  in  justification,  excuse,  or  discharge  of  the  action,  must  be  spe- 
cially pleaded.  That  the  distinction  must  have  had  its  original  in  this,  that  in  the  one  ac- 
tion it  would  be  inconvenient  to  litigate,  under  the  general  issue,  the  many  nice  points  of 
defence  which  may  arise,  but  not  in  the  other ;  and  therefore,  to  allow  the  plaintiff  to  con- 
vert trespass  into  case,  would  be,  to  subject  the  proceeding  to  all  the  inconveniences  which 
it  was  the  intention  of  the  rule  to  avoid.  In  answer,  it  may  be  said,  that  if  we  trace  up  the 
action  of  trespass  upon  the  case  to  its  source,  it  is  plain,  from  the  nature  of  things,  that  the 
pleadings  in  this,  as  in  the  action  of  trespass,  must  in  the  outset  have  been  governed  by 
precisely  similar  rules,  and  that  to  accident  and  practice  alone,  is  any  distinction,  now  dis- 
coverable between  them,  to  be  attributed.  To  this  the  antient  entries  bear  testimony,  and 
in  an  action  against  a  carrier  (the  most  antient  action  upon  the  case)  the  court  say,  the  de- 
fendant in  former  times  did  plead  particularly  to  the  neglect ;  but  lately  it  has  been  held, 
that  not  guilty  is  a  good  plea,  (5  Mod.  92.  Vide  tliam  L.  R.  732.  Comb.  333.)  So,  "  in 
"  those  days  upon  actions  for  nonfeasance,  not  guilty  was  not  pleaded,  but  they  pleaded 
"  specially.  And  not  guilty  was  not  pleaded,  till  after  the  time  of  the  case  of  raiding  and 
Tay,  Moor  355."  (Skinner  280. )    Moreover,  that  all  those  instances  in  which  the  plaintiff 
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is  allowed  to  resort  indifferently  to  either  action,  proTe  that  this  distinction  is  not  founded  in 
reason.  That  the  statute  law  has,  in  many  instances,  permitted  all  matters  of  defence  to 
an  action  of  trespass,  to  be  given  in  evidence  under  the  general  issue.  That  questions  are 
litigated  under  the  plea  of  not  guilty,  in  an  action  upon  the  case,  to  the  full  as  nice  as  any 
which  can  arise  in  that  of  trespass. 

The  third  objection  is  this :  If  the  damages  resulting  from  a  trespass  either  to  the  person 
or  landed  property,  are  under  forty  shillings  value,  the  plaintiff  will,  in  an  action  upon  the 
case,  obtain  full  costs,  unless  the  judge  certifies.  Vide  5  Mod.  74;  Ld.  Rd.  188;  6  T. 
R.  129. 

In  support  of  the  general  proposition  may  be  advanced  the  following  authorities ;  Q  Mod. 
174,  Pratt  C.  J. ;  semb.  11  Mod.  180  ;  vide  Ld.  Rd.  188.  To  which  may  be  added  the 
legal  maxim,  that  you  may  always  qualify,  though  you  cannot  increase  a  tort.  (Cro.  Sis. 
824.)  Thus  you  may  have  trover  for  goods  taken  by  force.  (3  Wils.  836.)  And  per 
Lord  JEUemborough  at  N.  P. — u  It  may  likewise  be  worthy  of  consideration,  whether  in 
u  those  instances  where  trespass  may  be  maintained,  the  party  may  not  waive  the  tres- 
w  pass,  and  proceed  for  the  tort."    (3  Camp.  188.) 

If  the  proposition  is  not  admitted,  and  even  if  it  is,  it  may  be  worth  while  to  consider, 
whether  the  two  writs  of  trespass  and  trespass  upon  the  case,  may  not  be  joined  in-  one  and 
the  same  action,  the  process  and  the  nature  of  the  suit  now  being  precisely  similar  in  each. 
In,  Vincent «.  Furzy,  (Aleyn  9.)  it  was  agreed  "  that  one  may  have  a  general  action  of  tres- 
"  pass,  and  a  special  action  upon  the  case,  in  one  action,"  though  the  admission  has  not 
been  acted  upon  in  after  times,  {vide  etiam  3  Salk.  pi.  3.  203,  pi.  7.  6  Mod.  91*  Ash  v. 
Rapier,  there  cited.    Keilw.  34.  ca.  8.    2  Mod.  58.) 

[*]5.  Injuries  to  the  person* 

[1.  To  exemplify  these  rules ; — 2.  Trespass  lies  against  one  who  know- 
ing of  its  propensities  lets  loose  an  animal  which  bites  another.  3  Wils. 
412 — 3.  Trespass  lies  for  A.  beaten  by  C.  by  command  of  defendant.  6 
T.  R.  125. — 4.  Trespass:  the  declaration  stated  that  the  defendant  drove 
and  struck  a  single  horse  chaise,  which  he  was  then  driving  along  the  high- 
way, with  such  great  force  and  violence  upon  and  against  the  plaintiff's 
curricle  and  the  horses  drawing  it,  and  in  which  the  plaintiff  was  then 
driving,  that  by  means  thereof  the  horses  took  fright,  and  ran  away ;  upon 
which  the  plaintiff,  to  preserve  his  life,  jumped  out,  and  fell  upon  the  ground, 
and  broke  his  collar  bone.  Plea,  not  guilty.  At  the  trial,  it  appeared,  that 
the  accident  happened  in  a  dark  night,  owing  to  the  defendant  driving  his 
carriage  on  the  wrong  side  of  the  road,  without  any  design  on  his  part  to 
injure  the  plaintiff;  die  objection  that  the  injury  having  resulted  from  neg- 
ligence, and  not  from  design,  the  form  of  action  should  have  been  case,  and 
not  trespass,  was  taken  and  allowed,  and  the  plaintiff  thereupon  was  non- 
suited ;  which  nonsuit  the  court  of  King's  Bench  set  aside,  and  granted  a 
new  trial  on  the  following  grounds :  that  it  was  immaterial,  in  order  to  decide 
as  to  the  form  of  action,  to  consider  whether  or  not  the  defendant  intended 
to  injure  the  plaintiff;  that  the  defendant  had  impelled  the  horse  forward, 
and  from  that  the  injury  happened,  and  so  there  being  an  immediate  injury 
from  an  immediate  act  of  force  by  the  defendant,  the  proper  remedv  was 
trespass.  3  East,  593  ;  but  see  2  N.  R.  117.  446.  (a)  \  So,  where  the  de- 
fendant, negligently,  and  without  design  to  injure  any  one,  discharged  a 
loaded  gun  in  a  public  place,  where  many  people  were  assembled,  the  contents 
of  which  struck  the  plaintiff's  leg,  and  wounded  him  severely,  by  which  he 

(a)  And  it  is  observable,  that  as  that  consequence  alone  is  said  to  be  immediate,  which 
is  produced  by  the  primary  original  cause  without  the  intervention  of  a  secondary  agency, 
and  inasmuch  as  the  injury  in  the  present  instance  was  occasioned  by  secondary  means, 
the  regular  consequence  should  seem  to  be,  that  case,  and  not  trespass,  was  the  appropri- 
ate suit ;  for  the  primary  cause  which  produced  the  evil  was  the  defendant's  act  in  strik- 
ing the  horse  ;  the  immediate  consequence  resulting  from  this  act  was  to  compel  the  ani- 
mal to  exert  its  powers  and  activity  in  moving  forward,  and  the  injury  to  the  plaintiff  was 
the  consequence  of  this  exertion  ;  ex  conietsis,  therefore,  the  injury  was  occasioned  by 
(he  intervention  of  a  seeondary  agency. 
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lost  his  leg,  it  was  held,  that  trespass,  and  not  case,  was  the  proper  remedy. 
Taylor  v.  Rainbow,  2  Hen.  &  Munf.  423.  But  in  Blin  v.  Campbell,  14 
Johns.  Rep.  432.  where  the  defendant,  through  mere  negligence,  discharg- 
ed a  loaded  pistol,  and  wounded  die  plaintiff,  it  was  held,  that  the  party  in* 
jured,  had  his  election,  either  to  treat  the  negligence  as  the  cause  of  ac- 
tion, and  to  declare  in  case,  or  to  consider  the  act  itself  as  the  injury,  and 
declare  in  trespass.  }  5.  Trespass  lies  for  an  imprisonment  itself  illegal. 
Case  where  legal  though  unwarranted.     2  T.  R.   225.  {  So,  case  is  the 

!>roper  remedy,  where' an  injurious  act  is  done  under  a  process  valid  on  the 
ace  of  it,  and  regularly  issued  by  a  court  of  competent  jurisdiction.  Lud- 
dington  v.  Pick,  2  Conn.  Rep.  700.  So,  for  a  violation  of  an  elector's  privi- 
lege, by  an  arrest,  under  lawful  process,  during  an  elector's  meeting,  al- 
though the  act  is  done  maliciously.  Swift  v.  Chamberlain,  3  Conn.  Rep* 
537.  Trespass  is  the  proper  remedy  where  one  is  illegally  held  to  bail. 
Clay  v.  Sweet,  1  Marsh.  194.  So,  trespass  for  false  imprisonment,  will  lie, 
where  one  is  arrested,  in  a  civil  suit,  without  cause  of  action.  Stoddard  v. 
Bird,  Kirby,  65.  }  6.  Case,  not  trespass,  lies  for  an  arrest  for  debt  not  ow* 
ing,  by  process  of  superior  court.  3  T.  R.  183. — 7.  Trespass,  not  case, 
lies  for  causing  an  unfounded  apprehension  without  warrant.  6  T.  R.  315. 
—8.  Trespass,  not  case,  lies  for-  an  apprehension  under  a  warranty  after 
defendant  knew  of  plaintiffs  acquittal.  1  Anst.  261. — 9.  43  Geo.  3.  c, 
141.  applies  only  where  there  has  been  a  conviction,  12  East,  67. ;  and  it 
has  been  quashed,  16  East,  13. — 10.  Trespass  lies  against  superior  arrest* 
ing  inferior  officer  for  disobeying  order  made  under  colour,  but  not  with- 
in scope  of  military  authority,  though  followed  by  court  martial.  4  Taunt. 
67.1  {11.  Trespass  will  lie  for  an  arrest  under  a  void  process.  Nichols 
v.  Thomas,  4  Mass.  Rep.  232.  } 

6.  Injuries  to  personal  property* 

1 .  A  man  may  sometimes  have  an  action  upon  the  case  or  trespass ;  as 
if  any  one  takes  out  of  his  possession  wood  cut  down  by  him.  R.  1  RoL 
105. 1.  21. — 2.  Or  distrains  the  tenants  of  the  lord  paravail  to  come  to  the 
leet  of  the  lord  paramount.  4  Co.  94  b. — 3.  Or  distrains  for  toll  when  it 
is  not  due,  or  goods  not  distrainable.  4  Co.  94  b. — [*]4.  Or  rescues  a  de- 
fendant taken  upon  a  capias  at  my  suit.  R.  2  Roll.  556.  1.  25,  35. — 5.  So, 
if  he  seizes  fora  heriot,  &c.  not  due.  R*  2  Cro.  50.— 6.  So,  if  he  detains  a 
ship  taken  for  a  voyage,  the  master  of  the  ship,  who  had  the  possession, 
shall  have  an  action  upon  the  case  or  trespass.  R.  1  Sal.  1 1  • — [7.  Tres- 
pass, not  case,  lies  for  digging  pits  in  plaintiffs  land  per. quod,  &c.  L.  R. 
188. — 8.  Trespass,  not  case,  lies  for  cutting  and  spoiling  plaintiff's  corn, per 
quod  he  lost  it.  L.  R.  188. — 9.  Trespass,  not  case,  lies  against  one  whose 
cart  is,  through  his  careless  driving,  driven  against  another's.  5  T.  R.  648. 
2  N.  R.  117. — 10.  Case  lies  for  the  running  foul  of  ships  through  negli- 
gence ;  trespass,  if  through  design.  8  T.  R.  188.  {  But  vide  cont. 
Gates  i>.  Miles,  3  Conn.  Rep.  64.  So,  where  the  defendant  negligently 
discharged  a  gun,  near  to  the  place  where  the  plaintiff's  horse  and  chaise 
were  fastened,  by  which  the  horse  was  frightened  and  ran  away  with  the 
chaise,  and  broke  and  spoiled  it,  it  was  held,  that  trespass  vi  et  armis  would 
lie.  Cole  t>.  Fisher,  1 1  Mass.  Rep.  1 37.  But  case,  and  not  trespass,  is 
the  proper  remedy,  where  the  defendant  discharged  a  loaded  gun  at  the  plain- 
tiff's vessel,  and  wounded  the  master,  whereby  the  intended  voyage  was 
defeated,  &c.  Adams  v.  Hemmenway,  1  Mass.  Rep.  145.  But  trespass 
will  lie,  where  a  belligerent  cruiser  chases  a  neutral  vessel,  supposing  her 
to  be  an  enemy,  for  the  purpose  of  search,  and  in  coming  up  with  her, 

[*254] 
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through  negligence,  run  foul  of  her;  by  which  she  was  sunk.  Percival  v, 
Hickley,  1 8  Johns.  Rep.  257.  So,  where  the  defendant  ascended  in  a 
balloon  and  unintentionally,  descended  a  short  distance  from  the  place  of 
accent,  into  the  plaintiff's  garden,  and  being  entangled  and  in  a  perilous  sit- 
uation, called  for  help,  whereupon,  a  great  crowd  of  people  broke  through 
the  garden  fence,  trod  down  the  vegetables,  &c.  it  was  held,  that  trespass 
would  lie.  Guille  v.  Swan,  19  Johns.  Rep.  381.  Case,  and  not  tres- 
pass, is  the  proper  remedy  against  an  officer,  where  the  plaintiff's  goods 
are  seized  by  a  process,  good  on  the  face  of  it,  but  which  was  abateable.  Hay- 
den  t .  Shed,  1 1  Mass.  Rep.  500.  \  1 1 .  A.  declared  in  case  against  B.  for 
sinking  his  boat,  and  stated  that  B.  neglected  to  slacken  certain  ropes  ;  that 
he  drove  on  the  horses  attached  to  them  with  great  force  and  violence,  and 
thereby  forced,  &c.  Held,  on  error,  after  verdict,  that  the  causa  causans 
to  which  the  word  "  thereby"  referred,  should  be  taken  to  be  the  neglect, 
and  not  the  act  of  driving.  1  B.  &  P.  472. — 12.  Trespass  lies  for  work- 
ing after  seizure  an  estray.  1  T.  R.  12. — 13.  Landlord  must  sue  in  case, 
not  trespass,  for  the  asportation  of  furniture  leased.  4  T.  R.  489. — 14. 
Case,  not  trover  or  trespass,  lies  for  the  irregular  sale  of  a  distress  for  rent. 
1  H.  B.  13.]  {  15.  Trespass,  not  case,  lies  against  a  justice  of  the  peace, 
who,  maliciously,  and  without  probable  cause,  issues  a  search  warrant,  by 
virtue  of  which,  the  officer  enters  the  plaintiff's  close,  and  seizes  his  pro- 
perty. Muse  v.  Vidal,  6  Munf.  27.  16.  Case,  not  trespass,  is  the  proper 
action,  for  maliciously,  and  without  probable  cause,  suing  out  process,  by 
which  the  plaintiff's  property  is  attached..  Shaver  v.  White,  6  Muni. 
110.} 

7.  Injuries  to  real  property* 

[l.  Trespass  lies  for  overflowing  another's  land,  though  by  an  act  on 
one's  own.  L.  R.  272. — 2.  Trespass  lies  for  the  entry  of  cattle  of  a  roving 
nature.  27  Ass.  p.  141.  pi.  56. — 3.  Trespass  lies  for  entering  a  close  to  the 
herbage  of  which  plaintiff  has  an  exclusive  right.  5  T.  R.  328.-4.  Tres- 
pass, not  case,  lies  for  encroaching  on  a  lead  mine.  3  Burr.  1 556.  1  Blk. 
482. — 5.  Case,  not  trespass,  lies  for  entering  one's  pew.  1  T.  R.  430.— 
6*  Trespass  lies  for  tenant  against  landlord  for  turning  him  out  after  dis- 
training. 1  East,  139. — 7.  Trespass  lies  for  the  act  of  removing  distress 
kept  upon  the  premises  beyond  the  time  allowed*  1 1  East,  395. — 8.  Case, 
not  trespass,  lies  against  a  landloftl,  occupying  an  upper  room,  entering  a 
demised  lower  apartment  through  an  aperture  in  his  own  unceiled  floor, 
and  distraining.  4  Taunt.  562. — 9.  Officer  under  an  attachment  against 
goods  keeping  them  in  the  house  an  unreasonable  time,  or  continuing  in 
possession  of  it,  is  liable  in  trespass,  2  Blk.  1218.]  [10.  Case,  not  tres- 
pass, lies  for  a  disturbance  in  the  enjoyment  of  an  incorporeal  right.  Wet- 
more  r.  Robinson,  2  Conn.  Rep.  529.  1 1  •  Trespass  quare  clausvm  fregit 
lies  against  a  stranger  for  the  erection  and  continuance  of  a  shop  in  that 
part  of  a  publick  highway  not  used  for  travelling,  opposite  to  the  close  of 
the  plaintiff.  Peck  v.  Smith,  1  Conn.  Rep.  103.  So,  where  a  publick 
highway  was  located  through  the  plaintiff's  land,  over  a  watercourse,  tres- 
pass will  lie  for  shutting  up  the  watercourse.  Perley  v.  Chandler,  6  Mass. 
Rep.  454.  12.  Trespass  will  lie  against  the  agent  of  a  corporation  created 
for  specific  purposes,  for  entering  upon  the  land  of  another,  in  pursuance  of 
the  objects  of  the  incorporation.     Perry  v.  Wilson,  7  Mass.  Rep.  393.  } 
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8*  Injuries  done  to  relative  rights. 

[1.  Action  for  beating  one's  servant,  per  quod  servitium  ami$\t,  is  an  ac- 
tion of  trespass,  2  M.  &  S.  436.  2  N.  R.  476. — 2.  Trespass  with  a  per 
quod  lies  by  a  father  for  the  seduction  of  his  daughter.  3  Wils.  18. — 3. 
Case  is  proper  for  bare  seduction.  But  when  effected  by  entering  one's 
house,  trespass  lies  for  this  entry,  and  former  injury  may  be  alleged  for  ag- 
gravation. 2  T.  R.  166.  {  Vide  Ream  v.  Runk,  3  Serg.  &  Rawle,  215. 
Parker  v.  Elliott,  6  Munf.  587.  Vide  1  Gil.  33.  }  4.  Trespass  lies  for 
driving  a  chaise  against  another  in  which  plaintiff's  wife  was,  per  quod  she 
was  thrown  out  and  injured.  1  B.  Moore,  407.]  {  Vide  Barnes  &  ux.  v. 
Hurd,  1 1  Mass.  Rep.  59.  Case  lies  for  the  husband  against  the  father  of 
the  wife,  for  enticing  her  away,  harbouring  her,  &c. ;  but  in  this  case  much 
stronger  evidence  of  malice  is  required,  than  in  the  case  of  a  stranger. 
Hutcneson  v.  Peck,  5  Johns.  Rep.  196.  j 

9.  Injuries  by  a  servant  or  agent. 

[1.  Case,  not  trespass,  lies  against  a  master  for  his  servant's  misconduct* 
%  H.  B.  442.  2  N.  R.  446.  1  Taunt.  568.  {  Barnes  v.  Hurd,  1 1  Mass, 
Rep.  57.  It  seems,  that  trespass  will  lie  against  the  sheriff  for  the  miscon- 
duct of  his  deputy.  Grinnell  v.  Phillips,  1  Mass.  Rep.  529.  Campbell  p. 
Phelps,  17  Mass.  Rep.  244.  Moore's  Adm.  v.  Dawney,  3  Hen.  &  Munf. 
127.  |  2.  An  allegation  that  defendant  by  his  servant  wilfully  drove  his 
coach  against  plaintiff's,  describes  a  forcible  injury.    6  T.  R,  125.] 

[*](M  3.)  Action  upon  the  case,  or  debt. 

1.  So,  upon  every  contract  executory,  a  man  may  have  an  action  upon 
the  case,  or  debt,  4  Co.  95.  1  Rol.  593.  1.  10. — [2.  A  promise  by  a  debt- 
or to  pay  a  judgment  debt  in  consideration  of  the  plaintiff's  staying  execu- 
tion, will  not  raise  an  assumpsit.  Cowp.  129.1  {  3.  So,  case  or  debt  will 
lie  against  the  sheriff,  for  an  escape.  Rawson  v*  Dole,  2  Johns.  Rep.  454.  } 

(M  4)  Debt,  or  Covenant. 

1.  So,  where  a  man  covenants  to  do  a  thing  under  a  penalty,  the  other 
may  have  debt,  or  covenant.     1  Rol.  592.  1.  40. — 2.  If  a  covenant  be  to 
ay  rent,  or  other  sum  at  such  a  day,  he  may  bare  debt,  or  covenant.     1 
Lol.  518. 1.  1.     R.  Cro.  El.  797. — 3.  So,  if  he  say  by  his  deed,  I  am  con- 
tent to  pay.    3  Leo.  119. 

(M  5.)  Action  upon  the  ease,  or  account. 

1.  So,  where  a  man  is  accountable  for  money,  or  goods,  an  action  upon 
the  case  lies  against  him,  or  account,  at  election.  1  Sal.  9.  Vide  Action 
upon  the  Case  upon  Assumpsit.  (A.  1.) — 2.  As,  if  A.  be  twice  paid  for  the 
same  goods.  R.  Jon.  196,  7. — [3.  Assumpsit  lies  to  recover  the  balance  of 
a  banker's  account,  however  voluminous  it  may  be ;  and  the  plaintiff  is  not 
confined  to  an  action  of  account.     1  Mars.  115.  5  Taunt.  431, 432.] 

(M  6.)  Detinue,  Replevin,  or  Trespass. 

1.  So,  a  man  may  have  detinue,  or  replevin,  or  trespass  for  goods  taken 
from  him  by  wrong.    Cro.  £1.  824.     2  Cro.  50.    {  Vide  Pangburn  v.  Pat- 
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ridge,  7  Johns,  Rep.  1 40.  }  —[2.  Or  case  for  the  detention  of  goods  depo- 
sited, per  quod,  ire.     B.  N.  P.  78.] 

(M  7.)  Trover  or  trespass,  [or  #ther  action.] 

1 .  So,  he  may  have  trover,  or  trespass,  at  telection,  for  goods  taken  by 
Wrong.  R.  Cro;  El.  824.  2  Cro.  50.  {  A  person  having  a  general  proper- 
ty  in  goods,  may  maintain  trover  or  trespass  for  a  tortious  taking  of  them* 
Thorp  v.  Barling,  1 1  Johns.  Rep.  285.  So,  on  a  tortious  taking  of  goods, 
the  owner  may  bring  trover  or  trespass  ;  and  if  the  goods  are  sold,  he  may 
have  assumpsit  for  money ;  or,  before  the  conversion  of  the  goods  into  mo- 
ney, he  may  maintain  assumpsit  on  the  express  promise  of  the  wrong-doer* 
Guthrie  v.  Wickliffe,  1  Marsh.  83.  }  — [2.  Trover  is  not  the  proper  form 
6f  action  for  the  incoming  against  the  off-going  tenant,  for  the  off-going  crop 
When  severed,  claimed  upon  the  ground  of  an  adequate  performance  of  the 
conditions  upon  which  he  was  to  raise  and  take  such  crop.     16  East  71.] 

«{  (M  7.  a.)  Assumpsit,  or  covenant.  J- 

{1.  So,  where  one  covenants  to  do  a  certain  act,  for  which  he  has  re- 
ceived a  consideration,  the  other  party  may  bring,  covenant  for  a  breach, 
Or  he  may  disaffirm  the  contract,  and  bring  assumpsit  to  recover  back  the 
consideration.  Weaver  v.  Bentley,  1  Caines'  Rep.  47*  Tousey  v.  Preston, 
1  Conn.  Rep.  175.  Wood  v.  Edwards,  19  Johns.  Rep.  205.  } 

(M  8.)  Action  upon  a  statute,  or  by  common  law* 

So,  he  may  have  an  action  upon  a  statute,  or  by  common  law.  {  So,  a 
turnpike  company  may  sue  for  the  penalty  given  by  the  act  of  incorpora- 
tion, for  destroying  three  toll  gates  ;  or  they  may  bring  trespass  at  common 
law,  for  such  injury  to  their  property.  The  President,  Directors  and  Com- 
pany of  the  Farmers'  Turnpike  Road  v.  Coventry,  10  Johns.  Rep.  389* 
An  action  on  the  Case  will  lie  for  seducing  and  harbouring  the  servant  of 
the  plaintiff,  notwithstanding  the  penalty  given  by  statute  for  such  act. 
Scidmore  v*  Smith,  13  Johns.  RejJ.  322.  So,  to  entitle  a  party  to  a  com- 
plete remedy  against  the  sheriff,  for  the  escape  of  a  prisoner  committed  in 
execution,  he  may  declare  upon  the  statute,  or  in  case.  Bowen  v.  Hun- 
tington, 3  Conn,  Rep.  423.  So,  assumpsit  will  lie  against  the  drawer  of  a  bill 
of  exchange,  or  debt  will  lie  according  to  the  form  prescribed  by  statute. 
Miles  v.  OHara,  1  Serg.  &  Rawle,  32.  }  Vide  Action  upon  Statu te,(C.) 

(M  9.)  Suit  in  the  temporal*  or  spiritual  court* 

So,  sometimes  a  man  has  election  to  sue  in  the  temporal  court,  or  in  the 
spiritual  court ;  as,  for  a  pension  by  prescription.  F.  N.  B.  51*  B.  1  Sid* 
146. 

(M  10.)  On  the  form  of  action  with   reference  to  previous  acts. 

[A  contract  for  goods  was  put  an  end  to  by  both  parties,  but  the  goods 
were  in  the  possession  of  the  intended  purchaser  3  the  value  rising,  he  con- 
verted them  to  his  own  Use,  and  offered  the  former  price  ;  the  owner  de- 
manded the  increased  price,  and  on  refusal  held  the  defendant  to  bail  for 
goods  sold  and  delivered ;  this  does  not  prevent  him  suing  in  trover.  3 
An  st.  710.] 

[*](M  11.)  Election  between  action  and  indictment. 
..  [A  party  who  proceeds  by  action  and  indictment  for  the  same  assault,  will 
not  be  put  to  his  election.     1  B.  &  P.  •  191 .] 
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(M  12.)  Election  between  proceedings  in  the  Admiralty  and  the 

Exchequer. 

[Where  a  vessel  seized  is  returned  to  the  Exchequer  forfeited  for  smug- 

fling,  and  the  seizing  officer  also  prosecutes  in  the  admiralty  as  a  prize,  the 
Exchequer  will  not  make  him  elect.     3  Anst.  863.] 

(N)  IN  WHAT  COUNTY  AN  ACTION  SHALL  BE  SUED  [HERE- 

IN  OF  THE  STATEMENT  OF  VENUES.] 

(N  1.)  Real  Action. 

1.  Every  action  for  recovery  of  the  seisin,  or  possession  of  land,  shall  be 
brought  in  the  county  where  the  land  lies.  Bract.  189,  414. — 2.  So  a 
curia  claudtnda  shall  be  brought  in  the  county  where  the  land  lies,  to  which 
the  inclosure  ought  to  be  made.  Dy.  38.  \  So,  an  action  on  a  covenant  of 
seisin,  must  be  brought  where  the  land  lies.  Clarkson  v.  Giflbrd,  1  Caines' 
Rep.  5.  Lienow  v.  Ellis,  6  Mass.  Rep.  331.  } 

(N  2.)  For  land  in  Wales,  &c.  Vide  Wales  ,(D.) 

1.   Wales. 

I.  But  before  the  Stat.  27  H.  8.  26.,  which  divided  Wales  into  counties, 
an  action  for  a  seignory  or  barony  in  Wales,  being  out  of  any  county,  was  to 
be  brought  in  some  county  in  England  nearest  to  the  said  seignory  or  baro- 
ny. Th.  D.  1.  7.  c.  2«  s.  2.  But  this  seems  to  have  been  founded  upon  an 
ancient  statute  now  lost.  Vau.  404,  &c. — 2.  And  this  extended  only  to 
lordships  marchers,  and  not  to  any  other  land  in  Wales*  Vau.  412,  &c. — 
3.  And  there  was  no  need,  that  the  writ  should  say  that  the  county  was  ad- 
joining ;  for  that  shall  be  intended  prima  facie.  R.  35  H.  6.  30.  a.  Vide 
Vau.  409. — 4.  But  an  ejectment,  &c.  for  lands  in  Brecknock,  or  other 
county  in  Wales,  shall  not  be  tried  in  Monmouthshire,  which  is  made  an 
English  county  by  the  stat.  27  H.  8.,  but  in  the  county  of  Hereford,  which 
is  the  next  county.  R.  Hard.  66. — 5.  An  indictment,  or  appeal  of  felony 
in  Wales  shall  be  brought  and  tried  there,  and  not  in  the  next  county.  R. 
Jon.  255.  J(Vide  infra.) — 6.  Or  the  felon  may  be  removed  by  habeas  cor- 
pus, and  indicted  in  an  English  county.  R.  2  Mod.  Ca.  145*  Vide  Wales 
(D.) 

2.  Berwick. 

1.  So,  if  issue  be  joined  upon  land  in  Berwick,  which  is  part  of  Scotland, 
it  shall  be  tried  in  the  county  next  to  Berwick.  1  Mod.  37.  1  Vent.  58. 
90.  1  Sid.  382. — 2.  So  in  personal  action*,  if  the  issue  arises  in  Berwick, 
the  venire  shall  be  directed  to  the  next  county.     1  Sid.  382. 

3.  County  Palatine. 
So  if  the  land  lies  in  a  county  palatine,  it  shall  be  tried  in  the  next  coun- 
ty ;  as  in  ejectment  for  land  in  Ely,  upon  a  suggestion,  quod  [*]nullus  in- 
gredi  potest  ad  jurat,  <$rc.  the  venire  facias  shall  be  de  vicineto  from  the  next 
vill  in  the  county  of  Cambridge.  1  Sal.  1 83.— [2.  Vide  Th.  Dig.  1.  7.  c. 
2.  s.  4.] 

4.  Ireland  or  the  plantations. 
So  if  the  land  lies  in  Ireland,  or  the  plantations.    R.  Mod.  Ca.  194. 
[*257] 
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5.  Suggestion  upon  the  record, 

1.  And  a  suggestion  is  sufficient,  without  a  confession,  or  nicnt  dedire  of 
the  defendant.     R.  1  Sal.  183.     2.  Vide  3  Burr.  1330.  1.  Blk.  S.  C. 

(N  3.)  For  land  in  two  counties,  when  it  lies  tit  confinio  comitatus. 

1.  An  assize  lies  by  the  common  law  in  confinio  comitatus  for  common  of 
pasture,  turbury,  or  pischary,  in  one  county,  appendant  or  appurtenant  to 
land  in  another  county,  Co.  Lit.  154.  a.  F.  N.  B.  180.  A. — 2.  So,  for  a 
nuisance  in  one  county  to  land  in  another.  Co.  Lit.  154.  a. — 3.  So  now 
by  the  stat.  7  R.  2.  10.  an  assize  lies  in  confinio  comitatus,  for  rent  issuing 
out  of  land  in  two  counties.  Co.  Lit.  154,  a.  F.  ]JJ,  B.  180.  A.— 4.  And 
that,  if  there  are  twenty  counties  intervening.  Co.  Lit,  1 54.  a. — 5.  Or  the 
land  lies  in  twenty  counties.  Co.  Lit.  154.  a. — 6.  The  writ  in  confinio  co~ 
mitatus  must  mention,  that  the  land,  &c.  lies  in  both  the  counties,  35  H. 
6,  30.  a. 

(N  4.)  Action  in  which  the  issue  may  arise  upon  the  land. 

1  •  Relative  to  wardship. 

1.  So  every  action,  in  which  the  issue  may  arise  upon  the  land,  must 
be  brought  where  the  land  lies  ;  as  a  right  of  ward  of  land.     7  Co.  2.  b. 

2.  Intrusion  of  ward  ;  though  the  refusal  or  the  seignory  be   in  another 

county.     7  Co*  2.  b.— 3.  Right  of  ward  of  the  body  ;  for  that  savour*  of  the 
land.  7  Co.  2  b, 

2.  Relative  to  marriage. 

I.  Writ  of  forfeiture  of  marriage ;  for  that  supposes  an  intrusion  upon 
the  land.  7  Co.  3.  a.— 2.  Writ  de  valore  maritagii.  7  Co.  3.  a. — 3.  Un- 
less there  was  a  tender  and  refusal  of  marriage  ;  for  then  it  shall  be  brought 
where  the  refusal  was.     7  Co.  3.  a. 

3.  Quare  impedit  and  incumbravit. 

1.  So  a  quare  impedit  shall  be  always  brought,  where  the  church  is.  7  Co. 
3.  a.— 2.  Except  in  the  case  of  the  king.  7  Co.  3.  a.— 3.  And  a  quare  in- 
cumbravit. 7  Co.  3.  a.— 4.  So  a  quare  impedit  of  a  prebend  shall  be 
brought  in  the  county  where  the  cathedral  is,  and  not  where  the  body  ofthe 
prebend  is  5  for  he  shall  be  installed  in  the  cathedral.  7  Co.  3.  a.     R.  Dy. 

194.  b. 

4.   Warrantia  charta. 

So  a  warrantia  chart*  upon  a  fine,  or  feoffment  with  a  warranty  shall  be 
brought  where  the  land  lies.     Semb.  7  Co.  3.  b. 

[*]5.   Waste. 

1.  So  waste  shall  be  brought  where  the  land  lies.  7  Co.  2.  b.  Dy.  40. 
b.— 2.  Though  it  be  in  the  tenuit,  in  which  damages  only  are  recovered. 
7  Co.  2  b.— 3.  And  though  the  lease  be  made  in  another  county.     7  Co. 

2.  b. 

6.  Debt  for  copyhold  fine. 

So  debt  for  a  fine  upon  a  copyhold  must  be  brought  where  the  land  lies. 
Semb.Vid.  Ent.  177.  . 

7.  Debt  for  rent  and  covenant  on  a  demise. 
*    c    a  Kf  c^  ro«f  whpn  it  is  not  founded  upon  the  contract,  shall  be 

pLjSe,  and  upon  a  lease  made  in  another  eo»nty.    B.  Cro.  C».m. 
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Semb.  Cro.  Car,  143.  1  Sand.  238.  1  Lev.  259.  R.Jon.  43.  {  Vide 
Low  v.  Hallett,  2  Caines'  Rep.  373.  Corporation  of  New  York  v.  Dawson, 
2  Johns.  Cas.  335.  Henwood  v.  Cheeseman,  3  Sqrg.  and  Rawle,  500.  } 
2.  So  debt  by  the  lessor  against  the  executor  of  tenant  for  life,  for  rent  be- 
hind in  the  life-time  of  the  testator.  Semb.  7  Co.  3.  a.  — 3.  So  debt  by  an 
executor  by  the  st.  32  H.  8.  37.  for  the  arrears  of  a  rent  in  the  life-time  of 
his  testator.  Semb.  7  Co.  3.  a.  R.  Lat.  197. — 4.  So  debt  by  an  executor 
for  the  arrears  of  a  rent-charge  granted  to  the  testator  for  his  life.  R.  Hob. 
37. — 5.  So  debt  in  the  debet  el  detinet,  against  the  executor  or  administrator 
of  the  lessee.  R.  1  Sic}.  266.  2  Lev.  80.— 6.  So  debt  for  rent  against  the 
assignee  of  the  tem,  by  the  assignee  of  the  reversion.  R.  Cont.  Cro.  El. 
636.  — 7.  But  |f  the  land  lies  in  two  counties,  the  action  may  be  in  the  one 
or  the  other  7  Co.  3.  a.— 8.  And  if  debt  is  founded  upon  the  contract 
it  shall  be  where  the  lease  was  made.  7  Co.  2.  a.  Vide  post  (N  6 .) — 9. 
As  if  the  executor  or  administrator  of  a  lessee  assign  debt  against  him  in  the 
detinet,  for  r^nt  due  after  the  assignment,  shall  be  where  the  lease  was 
inade.  R.  1  Sid.  266.— -10.  If  the  lessee  himself  be  sued  for  rent  by  the 
lessor,  it  must  be  in  the  county  where  the  lease  was  made.  7  Co.  2.  a. — 
11.  So  covenant  against  the  lessee  shall  be  in  the  county  where  the  lease  is 
sieged.  Vide  1  Lev.  259.-12.  Though  the  breach  be  for  not  repairing. 
R.2  Cro.  142.  Noy,  142.— 13.  So  debt  for  rent  upon  a  demise  of  land 
m  Ireland,  or  the  plantations.  R.  Mod.  Ca.  194.— 14.  So  if  covenant 
be  by  the  assignee  of  a  reversion  against  the  lessee  for  non-payment  of 
rent,  it  shall  be  brought  where  the  lease  and  assignment  were  made ;  for 

d  ".iT^  Upon  the  contract-  R-  1  Sand.  240.  1  Lev.  259.— [15. 
but  if  the  suit  he  debt,  the  venue  is  local.  1  Saund.  238.  241.  Cro. 
Car.  183.  1  Wils.  165.  W.  Jones,  53 — 16.  And  either  action  brought 
against  the  assignee  of  the  lessee,  whether  by  the  landlord  or  his  assign,  is 
local ;  as  likewise  is  debt  in  the  debet  et  detinet  against  the  lessee's  execu- 

£E  2t  E.au'  579#  Cart>  182-     6  Mod-  194-     7  T.  R.  583.  1  Show.   190. 
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paiK.  80.  3  Keb.  375.-17,  And  the  same  holds  vice  versa.  5  Rep.  17.  a. 
t.  «.  B.146,  1  Saund.  241.  c.  n.(6.)]— 18.  Yet  covenant  by  the  as- 
signee  of  a  reversion  against  the  assignee  of  a  lessee  of  land  in  Ireland,  up- 
on an  express  covenant  by  the  lessee  and  his  assigns  to  pay  the  rent  in  Lon- 
don, cannot  be  suedjn  London,  where  the  lease  was  made,  and  the  pay- 

TL?  yft*!?^,  VLde  Sh°-  192-  R-  X  Sal-  80'3  Mod-  337,  Carth. 
j*2.— 119.  Debt  for  the  arrears  of  a  rent-chaige  [*]against  the  pernor  of 
the  profits,  not  being  the  original  grantor,  is  local.  Hob.  37.] 

(N  5.)  Action  founded  upon  any  thing  local.  - 

1.  General  rule* 
So  evenr  action,  founded  upon  a  local  thing,  shall  be  brought  in  the  coun- 
ty wl^ere  the  cause  of  action  arises ;  for  there  it  can  be  best  tried. 

2.  Appeal* 

~*h  ^La?  apReal  of  dCath  must  be  in  the  county  where  the  murder  was 
committed.  Cro.  Car.  247.  St.  P.  C.  63.  a.  Vide  Appeal  (E.)-2.  And 
an  appeal  ol  robbery  in  the  county  where  the  robbery  was  committed.  7 
Uh  rf  l^Tc  £n  aPPeal  of  raPe  in  ti1®  county  where  the  woman  was  rav- 
mo»  i.  '  if  a  robbery,  murder,  &c.  be  committed  in  one  county,  and  a 

r^L  ?f ^f5!orv  j>7  Procurement  in  another,  an  appeal  against  him  as  ac- 
cessory  snail  be  where  the  procurement  was,  and  not  where  the  robbery, 

%f?'^S»!     Vide  7  Co,  2.  b. 
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3,  Deceit* 

So,  deceit  shall  be  brought  in  the  county  where  it  was  done.  F.  N.  B. 
98.  !• 

4.  Account* 

So,  account  against  a  bailiff  of  a  manor,  or  land,  must  be  in  the  county 
where  the  manor  or  land  lies.  2  Inst.  231.  {By  statute,  all  suits  brought 
for  the  trial  of  the  title  of  land,  or  wherein  the  title  is  concerned,  shall  be 
tried  in  the  county  where  the  land  lies,  &c.  But  account  for  the  rents  and 
profits  of  land,  may  be  brought  in  the  county  where  the  plaintiff  lives, 
though  the  land  lies  in  another  county.     Lewis  v.  Martin,  1  Day,  263.  } 

5.  In  relation  to  a  peculiar  administration* 

[As  to  the  venue  in  a  suit  by  one  to  whom  administration  has  been  grant- 
ed by  a  peculiar  diocese.  Vide  1  Rol.  Abr.  908  (G)  pi.  4.  Carth.  373.  3 
T.  IL  387.  8  T.  R.  407.] 

6.  Action  for  breach  of  custom  or  bye-lam. 

[An  acti  on  for  the  breach  of  a  custom  or  bye-law  of  a  town  is  local ;  but 
debt  upon  a  charter  is  not.  2  Blk.  1068.] 

7.  [n  relation  to  matters  of  record. 

Though  the  action  be  founded  upon  a  thing  mixed  With  mere  matter  of 
record  in  another  county :  as,  an  action  upon  the  case,  for  procuring  him 
to  be  outlawed  at  Westminster,  whereupon  he  was  imprisoned  upon  a  ca- 
pias utlagatum  in  Norfolk,  shall  be  brought  in  Norfolk  ;  for  there  was  the 
risible  wrong,  and  the  process  of  outlawry  at  Westminster  is  only  matter  of 
record,  which  is  not  triable  by  the  country.     R.  7  Co.  1.  Bulwer. 

8.  In  relation  to  local  issues  in  transitory  actions. 

1.  So  if  a  transitory  action  be  confined  by  the  issue  to  a  local  thing,  it 
must  be  brought  and  tried  in  the  county  where  such  thing  happened.  Vide 
post  (N  12.) — 2.  So,  if  the  issue  be  not  local,  but  arises  upon  matter,  which 
was  local ;  as,  in  a  real  action,  if  there  be  judgment  against  the  defendant  by 
default,  who  assigns  nonage  for  error,  it  shall  be  tried  where  the  land  lies. 
R.  Cro.  El.  818. 

[*]9.  In  relation  to  modes  of  objection. 

[If  a  local  action  be  brought  and  tried  in  a  wrong  county,  the  defect  is 
aided  after  verdict  by  at,  16  &  17  Car.  2.  c.  8.  Willes,  431.  7  T.  R.  583, 
Vide  2  M.  &  S,  270.] 

(N  6,)  Action  founded  upon  contract. 

1  •  Rules  at  common  law. 

By  the  common  law,  account  covenant,  debt,  detinue,  &c.  might  have 
been  brought  in  any  county,  and  the  plaintiff  might  have  declared  on  a  con- 
tract in  any  other  county  ;  for  debitum  et  contractus  sunt  nullius  loci.  7  Co. 
3.  a.  Th.  D.  I.  7.  c.  5.  2  Inst.  231.  {By  construction  of  the  statute  of 
1784,  c.  28.  s.  13.  in  a  transitory  action,  where  one  of  the  plaintiffs  and  the 
defendants  live  within  the  state,  the  writ  must  be  sued  out  in  the  county 
where  such  plaintiff,  or  where  one  of  the  defendants  lives.  Day  v.  Jack- 
son, 5  Mass.  Rep.  237.  } 

2.  The  stat.  6  R.  2.  c.  2. 

.  1.  But  by  the  st.  6  R.2.  c.  2.  that  debt,  account,  and  such  like  actions  may 
be  brought  in  the  same  county,  where  the  contract  was  made,  it  is  enacted, 
that  if  by  the  declaration  it  appears  that  the  contract  was  in  another  count . 
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than  where  the  writ  is  brought,  the  writ  shall  abate.  2  Inst*  23 1.  'Vide 
Abatement,  (H  1 7). — 2.  And  therefore,  if  debt  be  brought  in  London  upon 
a  recognizance  made  at  Westminster,  it  abates.  Th.  D.  1.  7.  c.  5.  s.  7. — 3. 
Or  upon  an  obligation,  or  other  specialty  which  is  dated  in  anothef  county. 
Th.  D.  1.  7.  c.  o — s.  10.  Semb.  Ray.  430.— -4.  So  debt  upon  a  judgment 
at  Westminster,  upon  a  contract  made  at  York,  must  be  in  Middlesex.  R. 
That  it  may.  Mo.  884. — 5.  So,  if  it  appears  upon  the  record,  that  the 
contract  was  in  another  county,  it  is  error. — 6.  Though  it  be  tried  in  anoth- 
er county  by  the  consent  of  the  parties,  if  such  consent  does  not  appear 
upon  the  record.  R.  1  Rol.  28. — 7.  And,  if  an  obligation,  &c.  was  alleg- 
ed in  the  county  where  the  action  was  brought,  anciently  the  defendant 
might  have  pleaded  in  abatement,  that  it  was  made  in  another  county.  3 
H.  6.  35.— 8.  Or,  upon  the  defendant's  prayer,  the  court  might  have  exam- 
ined whether  it  was  made  in  the  same  county.  3  H.  6.  30.  b.  [29.]  9  Ed. 
4.  48.  [45.]  Th.  D.  1.  7.  c.  5.  s.  13. — 9.  But  now  this  is  not  used;  and  if 
an  obligation,  or  other  specialty  be  dated  at  large,  debt  upon  it  may  be 
brought  in  any  county.  Th.  D.  1.  7.  c.  5.  s.  15,  16.  Vide  post,  (N  12.) — 
10.  And  a  plea,  that  the  obligation  was  made  in  another  county,  is  bad.  R. 
Al.  17.  F.  N.  B.  14G.  E. — 11.  So,  if  by  the  declaration  the  obligation  be 
alleged  in  a  county  palatine,  yet  after  the  general  issue,  or  a  plea  in  bar,  the 
defendant  shall  not  have  advantage  of  it.  R.  Carth.  11.  Vide  Franchise 
£s,  (D.  9.) 

3.  Judgments  and  Recognizances* 

[1.  Debt  or  scire  facias  upon  a  recognizance  of  bail  by  bill,  and  debt  up- 
on the  judgment  of  a  court  of  record  must  be  brought  in  the  county  where 
the  record  is.     2  Salk.  564.  600.  659.     6  Mod.  42.  132,  7  Mod.  120.  121. 
1   Burr.  409.  5  East,  461.  2  Smith,  14. —  {  Barnes  v.  Kenyon,  2  Johns. 
Cas.  381. — By  the  constitution  and  laws  of  the  United  States,  and  the  con- 
struction given  them,  it  seems,  that  a  judgment  of  a  court  in  one  state,  is  to 
be  considered  in  every  other  state,  as  a  domestick,  and  not  a  foreign  judg- 
ment ;  yet,  it  is  the  constant  practice  to  bring  debt  upon  judgments  render- 
ed in  another  state.    Mills  v.  Duryee,  7  C ranch,  481.    Hampton  v.  M'Con- 
nel,  3  Wheat.  234.   Vide  Watson  v.  Bourne,  10  Mass.  Rep.  337.    Andrews 
v.  Montgomery,  19  Johns.  Rep.  162.    Hubbell  v.  Coudrey,  5  Johns.  Rep. 
132.     Post  v.  Neafie,  3  Caines'  Rep.  22.    Armstrong  v.  Carson's  Exr's.  2 
Dall.  302.  }  — 2.  Scire  facias  upon  a  recognizance  of  bail  by  original  in 
King's  Bench  may  be  in  Middlesex,  though  all  the  previous  proceedings 
were  elsewhere.     5  East,  461. — 3.  In  C.  B.  a  scire  facias  upon  a  recogni- 
zance taken  in  Serjeant's  Inn,  and  recorded  at  Westminster,  the  scire  facias 
may  be  brought  in  London  or  Middlesex.     Hob.  195.     Brownl.  69.    Moor 
883.    Sty.  9.  Aleyn.  12.    2  Lutw.  1287.     Cas.  Pr.  C.  P<  31.     Barnes, 
96,  7*  207.  [*]2  Blk.  768. — 4.  In  the  case  of  a  recognizance  entered  into  by 
bail  upon  a  writ  of  error,  it  is  said  that  if  it  be  entered  as  taken  at  a  judge's 
chambers  in  Serjeant's  Inn,  the  scire  facias  may  be  sued  out  in  London.     8 
Mod.  290,     R.  E.  5  Geo.  2.  reg.  3.  a.  K.  B.     Litt.  Ent/  520. — 5.  A  sci- 
re facias  to  revise  a  judgment  bv  or  against  the  parties,  or  their  personal 
representatives,  not  being  an  original  proceeding,  but  a  continuation  of  the 
former  suit,  must  be  brought  in  the  county  in  which  the  venue  was  laid  in 
the  original  action.     Hob.  4.  Yelv.  218.     Cro.  Jac.  331.    R.  E.  5  Geo. 
2.  reg.  3.  a  K.  B. —  \  M'Gill  v.  Perrigo,  9  Johns.  Rep.  259.  }  — 6.  Though 
upon  nihil  returned  to  the  writ  against  the  personal  representatives,  the 
plaintiff,  upon  a  testatum,  may  have  a  scire  facias  against  the  heir  and  terre~    - 
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tenants  ih  a  different  county*     Cro.  Car.  313,     Carth.  105.     Vide  7  T. 
R.  28.     2  Saund.  72.  q.  r.] 

4.   Welch  Judicature  Act. 

[By  the  Welch  judicature  act,  if  a  transitory  cause  of  action  arising  in 
Wales  he  brought  in  any  court  of  Wales,  and  the  venue  be  laid  out  of  the 
principality,  and  the  plaintiff  do  not  recover  10/.,  a  judgment  of  nonsuit 
may  be  entered  against  him.     Stat.  13  Geo.  3.  c.  51.     lN.R,  267.] 

(N  7.)  Action  founded  upon  contract  out  of  the  realm. 

1.  So,  if  a  personal  action  be  upon  a  contract,  &c.  out  of  the  realm,  it 
may  be  brought  in  any  county,  and  alleged  to  be  made  at  Fort  St.  George, 
&c.  viz.  apud  M.  in  such  a  county.  Vide  Sal.  660.  [Cowp,  181.  1  Sti. 
612.]— 2.  But  if  it  be  alleged  at  Fort  St.  George  apud  Ind.  Orient,  in  Lon- 
don, it  will  be  bad.  R.  Mod.  Ca.  228.  {  But  no  action  can  be  sustained  on 
a  contract  between  aliens,  executed  in  a  foreign  county,  and  which  is  to  be 
there  executed.  Brinley  v.  Avery,  Kir.  25.  Vide  Rea  v.  Hayden,  3  Mass. 
Rep.  24.  Lawrence  v.  Smith,  5  Mass.  Rep.  362.  \ 

\  (N  7.  a.)  Action  founded  upon  tort  on  the  high  seas.  }> 

{  The  courts  of  common  law  have  jurisdiction  of  torts  committed  on  the 
high  seas.  Gardner*.  Thomas,  14  Johns.  Rep.  134.  Percival  v.  Hick- 
ley,  18  Johns.  Rep.  257.  But  no  action  at  common  law  will  lie  for  an  ille- 
gal capture  on  the  high  seas,  as  prize  of  war ;  nor  for  any  thing  incidental 
thereto.     Novion  v.  Hallett,  1 6  Johns.  Rep.  327.  } 

\  (N  7.  b.)  Action  founded  upon  tort  out  of  the  county,  or  state.  \ 

\  Trespass  will  lie  for  the  unlawful  seizure  of  personal  property,  in 
another  state.  Shaver  v.  White.  6  Munf.  110.  So,  trespass  for  assault 
and  battery  and  false  imprisonment  committed  in  a  distinct  territory.  Watts 
v.  Thomas,  2  Bibb.  458.  } 

(N  8.)  Actions  against  justices  of  peace,  &c. 

1 .  So,  by  the  stat.  21  Jac.  12.  it  is  enacted,  that  actions  on  the  case,  tres- 
pass, battery,  or  false  imprisonment  against  any  justice  of  peace,  mayor,  or 
bailiff  of  city  or  town  corporate,  portreeve,  constable,  tithingman,  collector 
of  subsidy,  churchwardens,  and  persons  called  swornmen  executing  the  of- 
fice of  churchwarden  or  overseer,  or  their  deputies,  or  any  who  in  their  aid, 
or  by  their  command  do  any  thing  touching  his  or  their  office,  for  any  mat- 
ter done  by  virtue  or  reason  of  any  of  their  offices,  shall  be  laid  in  the  coun- 
ty, where  the  fact  was  done,  and  not  elsewhere ;  and  if  at  the  trial  the 
plaintiff  shall  not  prove  the  cause  of  action  to  have  been  in  the  same  coun- 
ty, the  jury  shall  find  for  the  defendant,  without  regard  to  any  other  evi- 
dence. 4  Inst.  175. — 2.  And,  if  an  action  be  against  a  justice  of  peace,  &c. 
for  a  matter  or  thing  done  by  colour,  or  under  pretence  of  his  office,  though 
it  be  not  strictly  within  the  duty  of  his  office,  the  jury  shall  find  for  the  de- 
fendant, if  the  cause  of  action  does  not  arise  in  the  same  county.  R.  Vau. 
114,  &c.  [Bird  v.  Gunston,  Tidd.  28  n.  9  East.  364.  2  Camp.  199.  n.] 
— 3.  If.  an  action  be  against  a  justice  of  peace,  or  other  officer,  within  the 
stat.  21.  Jac.  out  of  the  proper  county,  and  this  appears  upon  the  evidence 
at  the  trial  without  being  pleaded,  the  verdict  shall  be  for  the  defendant. 
Vide  Vau.  111. — 4.  Or,  the  defendant  may  plead  the  statute  to  an  action 


256  ACTION. 

out  of  thfe  proper  county,  in  a  court  of  Wales,  &c.     Joh.  248.— 5.  And,  if 
the  plea  be  not  allowed,  a  prohibition  [*]shall  go.     R.  Jon.  248. — [6.  The 
venue  in  an  action  against  a  constable,  &c.  for  an  act  not  done  in  the  execu- 
tion of  his  office  is  not  affected  by  the  stat.  21  Jac.  1.  c.  12.  1  Str.  446.     3 
Burr.  1742.     2  Esp.  R.  542.     3  Esp.  R.  226.     5  T.  R.  1.     4  T.  R.  555. 
—7.  In  like  manner,  the  venue  in  actions  against  any  person  for  any  thing 
done  by  him  as  an  officer  of  the  excise,  stat.  23  Geo.  3.  c.  70.  s.  34. — 8. 
Or  customs,  24  Geo.  3.  sess.  2.  c.  47.  s.  35.  or  against  any  other  person  ac- 
ting in  his  aid,  in  execution  or  by  reason  of  his  office  is  local. — 9.  And  by 
stat.  42  Geo.  3.  c.   85.  s.  6.  the  provisions  of  the  stat.  21   Jac.  1.  c.   12« 
with  regard  to  the  venue,  &c.  are  extended  to  all  persons  having,  holding, 
or  exercising,  or  being  employed  in  any  public  employment,  or  any  office, 
station,  or  capacity,  either  civil  or  military,  either  in  or  out  of  the  kingdom* 
and  who  under  and  by  virtue  and  in  pursuance  of  any  act  or  acts  of  parlia- 
ment, &c.  have  by  virtue  of  any  such  employment,  &c.  power  or  authority 
to  commit  persons  to  safe  custody.     And  all  such  persons  having  such  pow- 
er and  authority  as  aforesaid  shall  have  and  be  entitled  to  all  the  privileges, 
benefits,  and  advantages  given  by  the  provisions  of  the  said  act  as  fully  and 
effectually  to  all  intents  and  purposes  as  if  they  had  been  specially  named 
therein.     Provided  always,  that  when  any  action,  bill,  plaint,  or  suit,  upon 
the  case,  trespass,  battery,  or  false  imprisonment,  shall  be  brought  against 
any  such  person  as  is  in  this  act  described  as  aforesaid  in  this  kingdom,  for 
or  upon  any  act,  matter,  or  thing  done  out  of  the  kingdom,  the  plaintiff  may 
lay  the  venue  in  Westminster,  or  in  any  county  where  defendant  shall  then 
reside.— 10.  So  actions  against  persons  acting  under  die  acts  relating  to 
highways,  st.  13  Geo.  3.  c.  78.  s.  81. — 11*  Turnpikes,  stat.  13  Geo.  3.  c. 
84.  8.  85. — 12.  The  militia,  stat.  42  Geo.  3.  c.  90.  s.  178.— 13.  And  vari- 
ous other  acts,  are  local  by  express  provisi  on. 

(N  9.)  Indictment  and  appeal* 

1.  Cases  recognized  by  Corny ns. 

1.  So,  an  indictment  must  be  in  the  county,  where  the  offence  was  com- 
mitted ;  and  therefore,  if  an  indictment  for  a  forcible  entry  into  land  in 
Middlesex  be  found  in  Gloucester,  it  will  be  void.  Cro.  El.  184. — 2.  So,  if 
an  indictment  for  words,  or  other  transitory  thing  be  in  a  country  where 
the  words  were  not  spoken,  or  the  thing  not  done,  upon  not  guilty,  the  de- 
fendant ought  to-  be  acquitted.  H.  P.  C.  203. — 3.  If  an  indictment  be  in 
Middlesex  for  levying  war,  war  levied  in  the  county  of  Surry  cannot  be 
given  in  evidence.  R.  Kelg.  15. — 4.  But  if  the  indictment  be  for  com- 
passing the  death  of  the  king,  and  the  levying  war  be  alleged  as  an  overt- 
act  of  such  treason,  war  levied  in  another  county  may  be  given  in  evi- 
dence; for  there  it  is  not  local.  R.  14  Car.  2.  Kelg.  15. — 5.  If  an  in- 
dictment be  for  coinage  in  com.  Middx.  if  that  be  proved,  other  acts  in  the 
counties  of  Essex  and  Sussex,  may  be  proved  in  confirmation.  R.  Kelg. 
33. — 6.  So,  though  by  the  st.  33  H.  8.  23.  the  king's  commission  shall  be 
made  by  the  chancellor  into  such  shires  and  places,  as  shall  be  named  by 
the  king  for  trial  of  persons,  who  on  examination  of  the  king's  counsel  shall 
confess,  or  be  suspect  of  treason,  misprison,  or  murder,  yet  the  st.  1  &  2 
Ph.  &  M.  10.  which  says,  that  all  trials  hereafter  for  treasons  shall  be  ac~ 
cording  to  the  due  order  and  course  of  the  common  law,  and  not  otherwise, 
was  a  repeal  of  the  former  act.  [*]Dy.  132.  a.  R.  per  just,  of  both 
Benches,  Dy.  286.  b.— 7.  But  by  the  st.  26  H.  8.  13  &  3d  H.  8.  2.  trea- 
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sod,  or  misprision  done  out  of  the  realm  shall  be  enquired,  &c.  in  B.  R.  or 
before  commissioners  in  such  shires  as  shall  be  assigned  by  the  king's  com- 
mission. And  these  statutes  are  not  repealed  by  the  st.  1.  2  P.  &  M.  10. 
&  Dy.  132.  a.  298.  b.  3  Inst.  1 1. — 8.  So  an  appeal  must  be  in  the  county 
where  the  offence,  was  committed.  R.  Cro.  Car.  247.  St.  P.  C.  63w  a. 
Vide  Appeal  (E.)  Vide  ante  (N.  5.) — 9.  And,  if  A.  commits  a  robbery  in 
com.  Wilts,  and  B.  is  accessory  in  another  county,  although  the  appeal  must 
be  against  the  principal  and  accessory  together,  and  must  be  against  A.  in 
com.  Wilts,  yet  It  shall  abate,  if  it  be  against  B.  there  ;  for  in  case  of  life, 
every  fact  shall  be  tried,  where  in  truth  it  was  done.     7.  Co.  2.  b.  Dy.  38. 

2.  Additional  Cases. — Ahroad.{a) 

[1.  Where  part  of  an  offence  is  done  out  of  the  realm,  no  indictment  lies 
by  common  law  or  under  st.  2  &  3  Edw.  6.  c.  24.  3  Ins.  48.  2  Hale,  163. 
Vide  2  Hale,  12.  33  Hen.  8.  c.  23. — 2.  Though,  by  one  authority,  acts  (in 
the  example,  distinct  from,  though)  essential  to  an  offence,  done  abroad, 
are,  if  of  a  transitory  nature,  cognizable  by  a  jury  at  common  law.  Kel. 
J5.J  {  The  principles  of  general  jurisprudence,  forbid  the  enactment  of 
laws,  by  one  state,  for  the  punishment  of  an  offence  committed  in  another. 
State  v.  Knight,  Fay.  65.  So  also,  the  judiciary  of  one  state  has  no  cogni- 
zance of  an  offence  committed  in  another.  The  People  v.  Gardner,  2 
Johns.  Rep.  477.  But  semb.  cont.  Cummings  v.  the  State,  1  Har.  and 
Johns.  340.  Commonwealth  v.  Cullins,  1  Mass.  Rep.  116.  } 

3.  Accessory. 
[1.  An  accessory  in  one  county,  to  a  murder  or  fehtny  in  another,  can- 
not at  common  law  be  indicted  in  either.     Staunf.  b.  I.e.  46.  2  &  3  Edw. 
6.  c.  24.     1  Hale,  623.-2.  Though  now  by  st.  2  &  3  Edw.  6.  c.  24.,  he 
may  be  indicted  in  the  latter. — 3.  See  tit.  "  Misdembanour,"  infra.*} 

4/  Arsenal.' 
[Vide   Shipping,  infra.} 

5.    Bigamy. 
[1.  Bigamy  under  stat.  1.  Jac.  1*  shall  be  tried  where  party  was  appre- 
hended, t.   e.   imprisoned.     Hutton,  131. — 2.  If  not  apprehended,  then  in 
the  county  where  second  marriage  was.    1    Hale,  694. — 3.  Vide  supra 
"  Abroad,"  pi.  2.] 

6.  Black  Act. 
[1.  Offences  against  the  black  act,  9  Geo.    1.  c.  22.  are  triable  in  any 
county.    S.  st. — 2.     Only,  the  privilege  must  not  be  abused.     Leach,  86.] 

7.  Bridge. 
[Indictment  for  not  repairing  a  bridge  in  A.  ratione  tenure*  in  B.,  may  be 
laid  in  B.  5  T.  R.  498.  Sed  vide  5  H.  7.  3.] 

8.  Clerk. 
[See  tit.  "  Embezzlement,"  infra.} 

[*]  9.  Conspiracy. 
[Indictment  for  conspiracy  may  be  laid  where  any  overt  act  has  been 
committed.     4  East,  164.]  {  The  want  of  a  venue  in  relation  to  an  impor- 
tant fact  alleged  in  an  indictment  for  a  conspiracy,  is  fatal.   The  People  v. 
Barrett  and  Ward,  1  Johns.  Rep.  75.  \ 

10.  Customs. 
[Indictment  for  assaulting  customs  or  excise  officer,  in  executing  his  duty. 

4  T.  R.  490.  may  be  laid  in  any  county.     St.  9  Geo.  2.  c.  35.  s.  26.] 

— ■  ■         i 

(a)  The  king  cannot  by  charter  authorize  the  trial  of  crimes  out  of  the  county  in  which 
they  were  committed.    Doug.  79 1 . 
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U.  Dock  Yards 
[See  tit.  "  Shipping,"  infra.*] 

12.  Embezzlement. 
[1.  A  servant  receiving  money  in  A.,  and  denying  the  fact  in  B.  is  in- 
dictable in  B.  3  B.  &  P.  596. — 2.  But  persisting  in  his  denial  in  A.   is  in- 
dictable there.     East,  P.  C.  Add.  24. — 3.  Or  semble  either  in  A.  or  B. 
ibid.] 

13.  England.     (Vide  infra  Ireland.) 
[England  comprehends  Wales  and  Berwick-upon-Tweed.  20  Geo.  21  c. 
42.  s.  3.] 

14.  Excise. 
[See  tit.  "  Customs,"  supra.] 

15.  False  Vouchers. 
[A.  abroad,  fraudulently  procuring  false  vouchers  to  be  delivered  in 
Middlesex,  is  indictable  there.     4  East,  164.] 

16.  Felony.     (Vide  supra  et  infra.) 

[1.  At  common  law,  jury,  in  cases  of  felony,  cannot  take  cognizance  of 
facts  done  out  of  the  county  for  which  they  are  sworn.  2  Hale,  163. — 2. 
Hence  where  a  felony  begun  in  one  county  is  consummated  in  another,  the 
felon  cannot  by  the  common  law  be  indicted  in  either.  Hale,  651.  652. 
Cro.  Car.  488.  Hob.  183.  2  &  3  Edw.  6.  c.  24.  Staunf.  89.  2  Hale, 
163.  6  H.  7.  10.  10  H.  7.  20.  28*  Fitz.  Ind.  23.  1  Hawk.  c.  31.  s. 
13.  Sed  vide  7  H.  7.  8.  1  Hale,  427.  43  Edw.  3.  17,-3.  Where  the  tri- 
al of  a  new  felony  done  partly  within,  partly  without  the  kingdom,  is  limit- 
ed to  the  place  where  committed,  it  shall  be  where  the  part  within  the 
kingdom  was  done.  1  Hale,  706.  3  Inst.  80. — 4.  New  felony  may  be  tried 
where  committed,  unless  excluded,  though  statute  allows  trial  to  be  where 
offender  is  apprehended.  Hale,  694.  3  Inst.  87. — 5.  Principal  thief  not 
clergyable,  taking  goods  in  one  county  of  England  and  bringing  into  anoth- 
er, may  be  indicted  in  the  latter.  3  W.  &  M.  c  9.  s.  3* — 6.  But  neither 
accessories,  nor  appeals,  nor  larcenies  ousted  of  clergy  by  subsequent  sta- 
tutes, are  within  the  act.  East.  775.  1  Hale,  519.  11  Co.  31. — 7. 
Where  goods  feloniously  taken  in  England  or  Scotland  afterwards  in  felon's 
possession  in  any  other  part  of  said  kingdoms,  he  may  be  indicted  in  the  lat- 
ter part.  13  Geo.  3.  c.  31.  s.  4. —  {  Vide  the  People  v.  Gardner,  2  J  ohm. 
Rep.  477.  Cummings  v.  The  State,  1  Har.  &  Johns.  340.  Commonwealth 
v.  Cullins,  1  Mass.  Rep.  116.  }  — 8.  The  procurer  in  one  county  of  a  fel- 
ony through  an  innocent  agent  in  another,  is  indictable  in  the  latter.  Leach, 
169.  1   Hale,  616.  Fost,  349.     1  Hale,  514.— 9.  See  tit.  Piracy.] 

[*]17.  High  Seas.     (Vide  supra  et  infra.) 

[1.  By  st.  28  H.  8.  c.  15.  treasons,  felonies,  robberies,  murders,  and 
confederacies,  committed  in  or  upon  the  seas,  or  in  any  haven,  river,  creek 
or  place,  where  the  admiral  has  or  pretends  to  have  jurisdiction,  shall  be 
tried  according  to  the  course  of  common  law,  and  in  such  place  or  counties 
as  shall  be  appointed  by  the  king's  commission* — 2.  Which  statute,  with 
respect  to  treasons  done  at  sea,  is  not  repealed  by  35  H.  8.  c.  2.  3  Inst. 
1 1 2. — 3.  If  K.  B.  or  commissioners,  after  taking  indictment  in  one  county 
remove  into  another,  the  trial  must  be  by  jurors  of  the  first.  3  Inst.  11.  1 
Sum.  16.205. — 4.  Treason  done  in  Ireland  may  be  tried  in  England.  1 
Hale,  155.  3  Inst.  11.  7  Co.  23. — 5.  The  statute  saves  privilege  of  pcer- 
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age.  s.  2. — 6.  But,  Irish  peer  may  be  tried  in  England  for  treason  in  Ire* 

land.     7  St.  Tr.  928.  1  Hale,  195.  Dyer,  361.— 7.  By  39  Geo.  3.  c.  37. 

all  offences  done  on  the  high  seas,  oat  of  the  body  of  the  county,  are  made 

subject  to  the  provisions  of  28  H.  8.  c.  15.]      {  8.  The  federal  courts  are 

not  courts  of  general  jurisdiction  ;  but  their  judicial  powers  are  limited  by  the 

constitution  and  laws  of  the  United  States.     Such  courts  have  jurisdiction  of 

the  crimes  enumerated  in  the  act  of  1 790.  c.  36.  s.  8.,  committed  on  the 

high  seas,  or  in  any  place  out  of.  the  jurisdiction  of  any  particular  state, 

which  shall  be  tried  in  the  district  where  the  offender  is  apprehended,  or 

into  which,  he  may  first  be  brought.     The  act  of  1790,  c.  36.  s.  8.  does  not 

confer  on  such  courts,  jurisdiction  over  a  murder  committed  on  board  a 

public  ship  of  war  of  the  U.  S.,  in  the  waters  of  a  particular  state  where  the 

tide  ebbs  and  flows.     The  United  States  v.  Bevans,  3  Wheat.  336,  386. 

Bat  they  have  jurisdiction  of  a  murder  committed  on  the  high  seas,  by  a 

foreigner  on  board  a  vessel  of  the  U.  S.,  upon  a  foreigner  being  on  board 

a  foreign  vessel.     The  United  States  t>.  Pirates,  5  Wheat*  194.     But  it 

seems  that  they  cannot  sustain  jurisdiction  of  a  murder  committed  by  one 

foreigner  upon  another,  on  board  a  foreign  vessel.     lb.  1 95. — 9.  The  courts 

of  the  U.  S.  have  no  jurisdiction  of  the  crime  of  manslaughter  committed  by 

tte  master  upon  a  mariner,  on  board  a  merchant  vessel  of  the  U.  S.  lying 

in  the  river  Tigris,  35  miles  from  its  mouth,   100  yards  from  the  shore,  in 

four  and  an  half  fathoms  water,  and  below  low  water  mark.     The  United 

States  v.  Wiltberger,  5  Wheat.  76.  } 

18.  Ireland.     (Vide  supra  England.) 

[Ireland  is  no  part  of  the  realm  of  England.  1  Hale,  1 55.  3  Inst.  11.7 
Co.  23.] 

19.  Libel. 

[A.  procuring  B.  to  publish  a  libel  is  indictable  wherever  publication  has 
been.     7  East,  H5.] 

20.  Magazine* 

[See  title  "  Shipping,"  infra.'} 

21  •  Master  and  servant. 
[See  title  "Embezzlement,"  supra.] 

22.  Misdemeanour.  (Vide  supra  et  infra.) 
\\.  Indictment  for  misdemeanour  compounded  of  facts  in  two  counties, 
may  belaid  in  either.  Hale,  652.  Staunf.  b.  2.  91.  19  E.  3.  Ass.  pi.  6. 
5  T.  R.  498.  5  H.  7.  3.  2  T.  R.  238.  2  B.  &  P.  381.— 2.  Procurer  of  a 
misdemeanour  may  be  indicted  where  it  is  committed.  7  East,  55.  Leach, 
I69t  4  East,  164,] 

23.  Misprision  of  felony. 

[Indictment  for  misprision  of  a  felony  compounded  of  acts  in  two  coun- 
ties, may  be  laid  in  either.     Hale,  652.] 

24.  Murder.     (Vide  supra  et  infra.) 

ri.  Where  one  struck  or  poisoned  in  one  county  dies  in  another,  an  in- 
dictment or  appeal  may  be  sued  in  the  latter,  both  against  principals  and  ac- 
cessories, though  accessories  were  guilty  elsewhere.     2  k  3  Edw.  6.  c.  24. 

2.  Where  death  ensues  here  from  striking  or  poisoning  abroad,  or  abroad 

from  striking  or  poisoning  here,  offender  and  accessories  may  be  indicted 
where  the  death,  in  the  first  case,  and  the  stroke  or  poisoning,  in  the  sec- 
ond, happened.     St.  2  Geo.  2.  c.  21.— [*]3,  Persons  vehemently  suspect- 


260  ACTION. 

ed  by  the  privy  council  upon  examination,  of  treason,  misprision  of  treason, 
or  murder,  in  or  out  of  the  king's  dominions,  may  be  indicted  in  any  county 
the  king  may  appoint  by  commission  of  oyer  and  terminer.  33  H.  8.  c.  23- 
— 4.  Which  statute  is  repealed  as  to  treason  by  1  &  2  P.  &  M.  c.  10.  s.  8. 
1  Hale,  283.  2  Hale,  164.  3  Inst.  27.  Staunf.  b.  2.  f.  90.— 5.  But  not  as"  to 
murder.  1  Hale,  283.  2  Hale,  22.  164.  3  Inst.  27.  8  Mod.  144.— 6.  The 
statute  does  not  extend  to  accessories.     1  And.  195.  East.  369.] 

25.  Newfoundland* 

[Capital  offences  committed  in  Newfoundland  are  triable  in  ?my  county 
in  England.     10  &  1 1  W.  3.  c.  25.] 

26.  Nuisance* 

[l'»  A  nuisance  in  one  county  to  the  damage  of  another  is  indictable  in 
the  first.  Staunf.  b.  2.  91.  19  Edw.  3.  Ass.  pi.  6.-2.  Or,  by  Hawkins,  in 
either.] 

27.  Officer. 
[See  tit.  "  Customs."  Soldier.] 

28.  Piracy* 

[1.  By  11  &  12  W.  3.  c.  7.  piracies  and  felonies  upon  the  sea,  &c.  may 
be  inquired  of  in  any  place  at  sea  or  upon  land  in  his  majesty's  dominions 
appointed  by  the  king's  commission. — 2.  By  st.  4  Geo.    I.e.  11. — 3.   8 
Geo.  1.  c.  24. — 4.  2  Geo.  2.  c.  28.  several  piratical  offences  therein  men- 
tioned.—5.  And  by  st.  18  Geo.  2.  c.   30.  certain  acts  of  hostility  done  at 
sea,  in  time  of  war,  are  triable  in  the  admiralty. — 6.  By  11   &  12  W.  3.  c. 
7.  accessories  to  piracy  may  be  enquired  of  according  to  the  st.  28  H.  8.  c* 
15.] —  {  7.  A  robbery  committed  on  the  high  seas,  although  such  robbery, 
if  committed  on  land,  would  not  by  the  laws  of  the  U.  S.  be  punishable  with 
death,  is  piracy,  within  the  meaning  of  the  act  of  1790,  c.  36.  s.  8. ;  and 
the  circuit  courts  of  the  U.  S.  have  jurisdiction  of  the  offence.     The  Unit- 
ed States  v.  Palmer  et  al.  3  Wheat.  6 1 0.     But  the  crime  of  robbery  commit- 
ted by  a  foreigner,  on  the  high  seas,  on  board  a  vessel  belonging  exclusively 
to  subjects  of  a  foreign  state,  is  not  piracy,  within  the  meaning  of  (he  act, 
and  is  not  punishable  in  the  courts  of  the  U.  S.  Ibid. — 8.  A  piracy  committed 
from  on  board  a  vessel  which  has  thrown  off  her  national  character  by  cruis- 
ing piratically,  is  punishable  under  the  act  of  1790,  c.  36.,  whatever  might 
have  been  the  national  character  of  such  vessel.     The  United  States  v.  Pi- 
rates, 5  Wheat.  192.  } 

29.    Rivers*  »> 

[By  st.  13  Geo.  3.  c.  84.  indictment  for  destroying  works  upon  navigable 
rivers,  erected  by  authority  of  parliament,  may  be  laid  in  any  adjacent 
county.]  '       J 

30.  Servant* 
[See  tit.  "  Embezzlement,"  supra*] 

31.  Shipping* 
[1.  St.  1  Ann.  st.  2.  c.  9.  s.  4.  for  preventing  the  destruction  of  ships 
by  masters  or  manners,  directs,  that  such  offences  committed  on  the  high 
seas,  &c.  shall  be  inquired  of,  tried,  &c.  and  adjudged  in  such  shires  and 
places  of  the  realm  as  shall  be  limited  by  the  king's  commission  under  the 
great  seal,  in  such  manner  and  form  as  by  st.  28  H.  8.  is  directed  for  the 
trial  of  pirates.-*.  The  st.  11  Geo.  1.  c.  29.  s.  7.  against  the  wilful  de- 
stroying any  ship  or  vessel,  enacts,  that  if  the  offence  be  committed  upon  the 
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high  seas,  it  shall  be  inquired  of  in  such  court,  and  in  such  manner  and  form, 
as  by  st.  28  H.  8.  is  directed  and  appointed  for  the  inquiring,  &c.  of  felonies' 
done  upon  the  high  seas. — 3.  By  st.  12  Geo.  3.  c.  24.  s.  2.  offenders  burn- 
ing or  destroying  the  king's  ships,  arsenals,  magazines,  dock-yards,  &c.  out 
of  the  realm,  may  be  indicted  and  tried  for  the  same,  either  in  any  shire  or 
[*]county  within  the  realm,  or  in  the  island,  country,  or  place  where  such 
oflence  shall  have  been  actually  committed. — 4.  The  st.  33  Geo.  3.  c. 
67.  against  wilfully  setting  fire  to  any  ship  or  vessel,  directs,  that  if  any  of 
the  said  offences  shall  be  committed  upon  the  high  seas,  the  offender  may 
be  tried  at  any  admiralty,  session,  &c] 

32.  Soldiers. 

[By  st.  2  &  3  Ann.  c.  20.  s,  35.  certain  treasons  and  felonies  committed 
by  officers  or  soldiers  out  of  England  may  be  inquired  of  in  the  King's 
Bench,  or  before  commissioners  in  any  county  appointed  by  the  king.} 

33.  Stamps. 

[Indictment  for  offence  against  the  stamp  acts  may  be  laid  in  county 
where  offence  committed  or  party  apprehended.     53  Geo.  3.  c.  108.] 

34.   Treason  (vide  supra.) 

[1.  By  st.  35  H.  8.  c.  2.  all  treasons  or  misprisions  of  treason  committed 
beyond  the  realm  shall  be  determined  before  the  justices  of  the  King's 
Bench  by  men  of  the  county  in  which  the  court  sit,  or  else  before  such 
commissioners  and  in  such  shire  as  the  king  shall  appoint. — 2.  The  st.  1  Si 
2  P.  &  M.  c.  10.  does  not  affect  the  statutes  relating  to  treasons  committed 
upon  the  high  seas,  or  out  of  the  realm.  Fost.  238. — 3.  By  st.  1  &  2  P. 
&  M.  c.  10.  s.  8.  all  trials  thereafter  had  for  any  treason  in  England  or 
Wale*  shall  be  had  and  used  according  to  common  law  only. — 4.  In  indict- 
ments for  treason  within  the  realm,  one  overt  act  of  treason  must  be  laid 
and  proved  in  the  county  where  the  indictment  is  laid.  1  &  2  P.  &  M. 
c.  10.  s.  7.  Dy.  132.  a.  4  St.  Tr.  447,  8.  Kel.  14,  15.  6  St.  Tr.  260.— 
5.  By  st.  7  Ann.  c.  21.  s.  5.  Scotchmen  are  triable  before  commis- 
sioners in  any  shire,  stewartry,  or  county  of  Great  Britain,  as  shall  be  as- 
signed by  the  crown,  for  all  treasons  and  misprisions  of  treasons,  com- 
mitted out  of  the  realm  of  Great  Britain. — 6.  Treasonable  offences  against 
37  Geo.  3.  c.  70.  may  be  tried  in  any  county.] 

35.   Turnpikes. 

£  Indictment  for  destroying  turnpikes  or  works  upon  navigable  rivers, 
erected  by  authority  of  parliament,  may,  by  st.  8  Geo.  2.  c.20.  and  13 
Geo.  3.  c.  84.,  be  laid  in  any  adjacent  county.] 

36.   Wales. 

[1.  Offences  in  Wales,  within  any  lordship  marcher,  may  be  tried  in  the 
next  adjacent  English  county.  26  Hen.  6.  c.  6.  confirmed  by  34  &  35 
Hen.  8..c.  26. — 2.  This  statute  is  not  confined  to  the  lordship's  marchers. 
Str.  533.  8  Mod.  134.  4  Blk.  Com.  303.— 3.  Salop,  not  Cheshire,  is 
the  next  English  county  to  Anglesea.  Leach,  125.  8  Mod.  136.  Hale,  156. 
1  Hawk.  c.  31.  s.  14.] 

37.    Wreck. 
[1.  Indictment  under  26  Geo.  2.  c.  19.  for  plundering  a  wreck,  may  be 
in  next  adjacent  county. — 2.  Indictment  for  plundering  wrecks  in  Wales 
may  be  tried  in  the  next  English  county.     26  Geo.  2.  c.  1 9. 

[*267] 


i 


262  ACTION. 

[#](N  10.)  Action  popular  and  information. 

1.  By  the  st.  31  El.  5.  a  declaration  or  information  on  a  penal  statute 
shall  be  alleged  in  the  county  where  the  offence  was  done ;  or  the  county 
may  be  traversed. — [2.  Which  stat.  is  still  in  force,  and  applies  to  penal 
statutes  passed  as  well  subsequent  as  antecedent  to  it.     3  M,  i  S.  429.] — 
3.  And  so,  by  the  st.  21  Jac.  4.  it  is  enacted,  that  all  offences  against  a  pe- 
nal statute,  for  which  a  common  informer  may  ground  any  popular  action 
or  information  before  justices  of  assise,  nisi  prius,  gaol-delivery,  oyer  and 
terminer,  or  justices  of  peace,  shall   be  prosecuted  and  tried,  &c.  before 
them,  &c.  and  not  elsewhere,  save  only  in  the  said  counties.     1  Sal.  373. 
Vide  Action  upon  Statute,  (D.) — 4.  And  in  all  informations,  plaints,  decla- 
rations to  be  commenced  on  behalf  of  the  king,  or  any  other,  for  any  of- 
fence against  any  penal  statute,  the  offence  shall  be  alleged  in  the  same 
county  where  it  was  committed,  and  not  elsewhere  ;  and  if  at  the  trial  the 
plaintiff  or  informer  prove  not  the  offence  done  in  that  county,  the  defendant 
shall  be  found  not  guilty. — 5.  An  information  for  not  making  a  true  report 
on  importation  contrary  to  statute,  may  be  brought  in  any  county  ;  but  the 
importation  must  be  alleged  according  to  the  fact.    Bunb.  261. — -6,  The  st. 
31  El.  docs  not  extend  to  informations  by  the  attorney-general,  but  by  a 
common  informer  only  ;  but  the  6t.  21    Jac.  4.   extends  to  both.     4  Inst. 
172.  in  marg.  D.  1  Vent.  8.     3  Inst.  193.  Adm.  Cro.  Car.  112.     Per  two 
J.  Cro.  El.  737.     Per  Holt,  1  Sal.  373. — 7.  And  debt  upon  a  penal  sta- 
tute, as  woll  as  an  information,  must  be  in  the  county  where  the  offence  is 
committed.     R.  Cont.  1  Vent.  8.     1  Lev.  249.     1  Sid.  400.     R.  ace.  per 
Holt,  and  all  the  judges,  10  W.  3.     5  Mod.  425.     1  Sal.  372,  373.     Cont. 
4  Mod.  159.     Dub.  2  Lev.  204.     [Vide  2  T.  R.  238.]— 8.  So  an  informa- 
tion must  be  in  the  proper  county,  though  the  justices  of  peace  or  assize 
have  not  a  jurisdiction  to  determine  it.     Vide  Hard.  105.     R.  cont.  Hutt. 
98.  Semb.  cont.  Sti.  340. — 9.  And  therefore,  if  an  information  be  out  of 
the  proper  county,  the  defendant  may  demur.     R.  4  Mod.  158. — 10.  But 
by  the  provisoes  in  the  st.  31  Eliz.  5.  and  st.  21  Jac.  4.  an  action  or  infor- 
mation for  maintenance,  champerty,  or  buying  of  titles,  may  be  brought  in 
any  county. — 11.  So  an  action  or  information  for  defrauding  of  customs, 
tonnage,  or  poundage,  subsidy,  impost,  or  prisage. — 12.  And  by  the  provi- 
so in  the  st.  21  Jac.  4.,  nothing  in  that  act  shall  extend  to  an  action  or  in- 
formation on  any  statute  against  popish  recusants,  or  concerning  recusancy, 
or  not  coming  to  church,  &c.  or  for  transporting  of  gold,  silver,  ordnance, 
powder,  shot,  munition,  wool,  woolfells,  or  leather.*—  1 3.  So  the  st.  21  Jac. 
4,  does  not  extend  to  offences  against  any  penal  statute  made  since  21  Jac. 
R.  5  Mod.  425.     1  Sal.  372.     [Ld.  Rd.  370.1 — 14.  So  an  information  for 
not  repairing  a  bridge  in  the  county  of  Nottingham,  because  the  whole  coun- 
ty is  chargeable,  shall  be  tried  by  a  jury  of  another  county.     R.  2  Lev.  1 1 2. — 
j  15.  An  information  under  the  conspirators  act  of  April  29,  1779,  for  con- 
fiscating the  estates  of  certain  conspirators,  may  be  filed  in  any  county,  by 
the  Solicitor  General ;  but  the  scire  facias  must  b$  made  returnable  in  the 
county  where  the  land  lies.     Cutts  v.  The  Commonwealth,  2  Mass.  Rep. 
284. — 16.  An  action  qui  tarn,  for  an  assault,  may  be  prosecuted  in  the  coun- 
ty where  the  complainant  dwells,   although   the  assault  was  committed  in 
another  county.     Gilberts.  Marcy,  Kir.  401.  } 
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(N  11.)  When  an  action  shall  be  brought  in  the  one  county  or  the 

other. 

h  But  when  *n  action  is  founded  upon  two  things  in  different  counties, 
[*]both  material  to  the  maintenance  of  the  action,  it  may  be  brought  in  the 
one  county  or  the  other  :  as,  if  a  servant  be  retained  in  one  county  and  de- 
part into  another,  an  action  lies  in  the  one  or  the  other.  7  Co.  2,  a.  Dy.  38. 
b.  40.  a.  [2  T.  R.  241.  7  T.  R.  583. — 2.  So  in  an  action  for  driving  a 
distress  out  of  the  county  in  which,  &c.  into  another,  the  venue  may  be 
hid  in  either.  2  Taunt.  252.] — 3.  So  if  an  arrest  be  in  one  county,  and 
an  escape  in  another.  7  Co.  2.  a.  1  Lev.  114. — 4.  So  if  an  annuity  be 
doe  by  prescription  from  a  corporation  or  house  of  religion,  which  is  in 
me  county,  and  the  seisin  alleged  in  another.  7  Co.  2.  a.  Vide  Dy.  38. 
b. — 5.  If  a  man  be  cited  in  one  county  before  the  admiral  in  another  coun- 
ty, for  a  thing  out  of  the  jurisdiction  of  the  admiralty,  an  action  lies  in  the 
one  county  or  the  other.  7  Co.  2.  a. — 6.  So  if  he  be  cited  in  one  count}', 
before  a  court  christian  in  another,  for  a  thing  out  of  their  jurisdiction.  7 
Co*  2.  a.— 7.  If  the  defendant  cast  a  protection  in  one  county,  and  remain 
in  another.  7  Co.  2.  a. — 8.  So  if  a  man  be  stricken  in  one  county,  and  die 
in  another,  an  appeal  of  murder  lies  in  the  one  county  or  the  other.  7  Co. 
2.  a.  Dy.  40.  b. — 9.  So  an  appeal  of  felony,  where  a  robbery  was  in  one 
county,  and  the  goods  carried  into  another.  7  Co.  2.  a. — 10.  If  a  mau 
hires  a  horse  in  one  county  to  ride  to  another,  an  action  for  the  immoderate 
working  of  him  lies  in  the  one  county  or  the  other.  R.  1  Lev.  286.  Semb. 
Cro.  Car,  20. — 1 1 .  So  covenant  lies  in  the  one  county  or  the  other,  upon 
an  indenture  of  demise  in  one  of  a  house  in  another.  1  Lev.  114. — 12. 
Or  upon  an  indenture  of  covenant  made  in  one  county  to  make  assurance, 
which  was  tendered  in  another.  Dy.  338.  a. — 13.  So  in  an  action  upon 
the  case  for  not  returning  a  summons  in  a  writ  of  entry  for  land  in  another 
county.  R.  1  Leo.  146. — 14.  So  in  an  action  upon  the  case  for  not  re- 
pairing a  wall,  ratione  tenurce  of  land,  whereby  the  plaintiff's  land  was 
drowned,  if  the  wall  be  in  one  county,  and  the  plaintiff's  land  in  another. 
R.  3  Leo.  141.  Vide  7  Co.  2.  b. — 15.  So  in  an  action  for  a  false  return  of 
non  est  inventus,  where  the  sheriff  was  in  the  company  of  the  party*  R. 
2  Mod.  23. — 16.  In  an  action  upon  the  case  for  a  debt  against  the  sheriff 
of  Hertford,  for  an  escape  in  his  county  of  one  taken  upon  a  testatum  ca- 
pias ad  satisfaciendum  upon  a  judgment  at  Westminster,  R.  in  C.  B. 
Hill.  3  Geo. — 17.  For  administering  unwholesome  medicines  in  one  county, 
where  the  promise  of  cure  was  in  another.  Dy.  38.  b.  Vide  7  Co.  2.  b. 
— 18.  So  if  the  matter  in  one  county  is  dependant  upon  matter  in  another, 
the  plaintiff  may  have  the  action  in  the  one  county  or  the  other.  7  Co.  1. 
b. — 19.  As,  if  two  conspire  to  indict  another,  and  make  the  execution  of 
the  conspiracy  in  another  county,  conspiracy  lies  in  the  one  county  or  the 
other.  7  Co.  1.  b.  Vide  Action  upon  the  Case  for  Conspiracy,  (C  2.) 
—20.  So  if  an  action  upon  the  case  be  against  the  sheriff  of  Denbighshire, 
for  not  arresting  a  man  upon  a  capias  utlagatum  to  him  directed  in  Denbigh- 
shire, upon  which  he  returned  non  est  inventus,  it  may  be  in  Denbighshire 
or  in  Middlesex,  where  the  return  was  made.  R.  Hob.  209. — 21.  So  for 
maliciously  suing  execution  in  Middlesex,  whereby  he  was  arrested  in  Dor- 
setshire. Per  three  J.  Cro.  El.  574. — 22.  So,  if  in  error  upon  a  judgment 
in  dower  for  land  in  com.  Brecon,  it  be  alleged  that  the  tenant  appeared  by 
attorney  being  within  age,  viz.  apud  A,  in  com.  J\L  it  will  be  well ;  for  this  > 
matter  dehors  may  be  in  another  county,  as  [*]well  as  where  the  land  lies. 
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R.  2  Jon.  171.  Vide  Ray.  458. — 23.  So  upon  request  of  the  parties, 
and  the  consent  of  them  and  the  court,  entered  upon  the  record,  a  trial 
may  he  in  another  county  than  where  the  land  lies,  or  the  action  is  brought. 
R.  Ray.  372.  Cont.  Hob.  5.  But  there  the  consent  was  by  rule,  and  not 
entered  upon  the  record.  Ray.  372.  Vide  1  Rol.  28. — 24.  As  in  tres- 
pass, if  the  defendant  justify  by  the  custom  of  foreign  buying  and  selling 
within  the  city  of  York,  and  issue  be  upon  the  custom,  upon  a  suggestion 
that  the  sheriff  and  coroners  of  York  are  citizens,  and  that  there  are  no 
freeholders  within  the  county  of  the  city,  except  citizens,  to  try  the  issue; 
if  that  be  admitted,  or  not  denied,  a  venire  facias  shall  be  awarded  to  the 
next  county.  R.  Dy.  279.  b.  Bend.  23. — 25.  But  a  suggestion,  that  a 
matter  in  which  the  citizens  are  concerned  may  come  in  contest,  is  not  suf- 
ficient, if  that  does  not  appear  by  the  issue.  R.  Hard.  312. — [26.  If  the 
corporation  of  a  city,  being  a  county  in  itself,  is  lessor  of  the  plaintiff  in 
ejectment,  the  trial  shall  be  in  the  next  county;  and  the  form  of  the  motion 
should  be  express  to  that  end,  and  not  merely  to  change  the  venue.  1 
Wils.  77.] 

(N  12.)  When  an  action  shall  be  in  any  county. 

1.  When  an  action  is  for  a  transitory  thing,  it  may  be  brought  in  any 
county  ;  as,  if  it  be  upon  a  covenant,  or  contract,  or  debt  at  large,  it  may  be 
brought  in  any  county  ;  for  debitum  et  contractus  sunt  nullius  loci.  7  Co.  3. 
n.  2  Inst.  229,  231.  Vide  ante  (N  6.) — 2.  So  trespass  for  an  assault  and 
battery  may  be  in  any  county.  Cro.  Car.  444. — 3.  So  trover,  and  other 
actions  upon  the  case. — [4.  Case  against  the  sheriff  for  a  false  return  may 
be  in  any  county,  for  he  may  make  a  return  any  where.  1  Wils.  336.  Say. 
54. — 5.  As  to  the  transitoriness  of  actions  against  toll-gate  keepers.  Vide 
5  T.  R.  16. — 6.  By  stat.  9  Ann.  c.  20.  s.  2.  the  prosecutor  of  a  mandamus, 
to  which  there  is  a  return  and  issue  taken,  may  try  the  question  in  the  same 
county  in  which  he  might  have  brought  an  action  for  a  false  return.  If, 
however,  all  the  material  facts  are  alleged  in  one  county,  and  issue  taken 
there,  he  cannot  issue  the  venire  into  another  county,  though  he  might,  had 
he  pleased  originally  have  alleged  his  facts  there,  and  there  have  brought 
his  suit  for  a  false  return.  1  East,  1 1 4.] — 7.  So  if  a  personal  action  be 
founded  upon  a  thing  done  out  of  the  realm,  it  may  be  brought  in  any  coun- 
ty, and  shall  be  alleged  at  such  a  place  in  such  a  county  :  as,  if  debt  be 
upon  a  bond  or  bill,  &c.  made  at  Hamburgh,  it  may  be  alleged  at  H.  viz. 
apud  Islington  in  com.  Middlesex.  R.  Lat.  4.  Sal.  660.  [Vide  supra 
(N  6.)  (N  7.)1 — 8.  Though  the  bond  upon  oyer  appears  to  be  dated  in 
Hamburgh.  lEi.  Sal.  659,  660.  Cont.  per  Holt  and  Powel,  Lut.  950. — 9. 
So  it  may  be  alleged  at  H.  in  com.  Middlesex.  2  Cro.  76. — 10.  And  if  the 
defendant  plead  that  H.  named  in  the  bond  is  beyond  the  seas,  and  no  such 
vill  in  England,  it  will  be  a  bad  plea.  R.  upon  demurrer,  2  Cro.  76. — 1 1 . 
So,  in  a  personal  action  alleged  at  any  place  within  the  realm,  if  the  proof 
be  for  a  right  of  the  plaintiff  at  any  place  out  of  the  realm,  the  plaintiff  shall 
have  a  verdict.  Per  Holt,  1  Sal.  290. — 12.  But  if  a  bond  be  dated  at  H. 
in  the  East  Indies,  and  be  alleged  at  H.  in  com.  Middlesex,  upon  oyer  the 
defendant  may  demur,  or  plead  in  abatement  for  the  variance.  R.  Sal. 
659. — [*]13.  So,  if  a  fact  be  alleged  at  H.  in  partibus  transmarinis,  viz. 
apud  Lond.  or  other  place  within  the  realm ;  it  will  be  bad ;  for  it  is  re- 
pugnant. R.  Lut.  950. — 14.  So  if  a  fact  be  alleged  at  a  place  out  of  th* 
realm,  without  more,  it  will  be  bad ;  because  it  is  impossible  to  be  tried. 
R.  Mo.  851. — 15.  But,  in  a  transitory  action,  if  the  defendant  makes  a  lo- 
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cal  justification,  and  traverses  all  the  places,  except  that  in  which  he  justi- 
fies, the  plaintiff  must  prove  the  cause  of  action  out  of  that  place ;  as,  in 
trespass  for  a  false  imprisonment,  if  the  defendant  justifies  as  constable  of  D. 
in  another  county,  and  traverses  every  other  place  out  of  D.  the  plaintiff 
must  prove  an  imprisonment  out  of  D.  Co.  Lit.  282.  b.  Lut.    1437. — 16. 
In  trespass  for  taking  of  goods,  if  the  defendant  justifies  for  damage-feasant 
in  such  a  close  or  house,  he  must  traverse  all  other  places.     Co*  Lit.  282. 
b.  Lut.  1 437. — 1 7.  In  an  action  upon  the  case  for  words  spoken  in  London, 
if  the -defendant  plead  a  concord  for  all  words,  except  in  London,  he  must 
traverse  the  speaking  there.     Lut.  1437.  Co.  Lit.  282.  b. — 18.  In  debt  up- 
on a  bond,  if  the  defendant  plead  duress  of  imprisonment,  in  another  coun- 
ty, it  shall  be  tried  where  the  duress  is  alleged.     Dal.  1 8. — 1 9.  If  he  plead 
infancy,  w,  apud  A.  in  another  county :  for  it  shall  be  tried  where  he  is 
commorant,  not  where  the  action  is  brought.  R.  Ray.  458.     Vide  2  Jon. 
171. — 20.  Yet,  in  actions  transitory,  if  the  defendant  has  a  justification 
which  is  not  local,  he  must  allege  it  in  the  same  place  and  County,  where 
the  action  is  brought :  as,  in  trespass  for  a  battery  at  A.  in  com.  B.  if  the 
defendant  plead  son  assault  demesne,  he  must  plead  it  at  A.  and  not  else- 
where.    Lut.  1437.     Co.  Lit.  282.  b. — 21.  In  an  action  against  an  execu- 
tor for  goods  sold  at  A.  if  the  defendant  plead,  that  the  testator  was  alive 
the  day  of  the  writ  purchased,  viz.  at  D.   in  com.  prod,  it  is  bad \  for  he 
ought  to  allege  his  life  at  A.  R.  Lut.  14. — 22.  So,  in  an  action  founded  up- 
on a  matter  in  several  counties,  if  the  issue  be  confined  to  a  thing  in  one  of 
the  counties,  it  ought  to  be  tried  there  :  as,  in  covenant  upon  a  lease  in 
com.  H.  of  a  house  in  com.  B.  brought  in  com.  H.  if  the  breach  be  for  not 
repairing,  and  issue  upon  it,  it  is  bad,  after  verdict ;  for  the  action  should 
have  been  in  com.  B.  K.  1  Lev.  114. — 23.  So,  in  debt  for  an  escape  in  one 
county  upon  an  arrest  in  another,  if  the  issue  be  upon  the  arrest,  it  must 
be  brought  and  tried  in  the  county,  where  the  arrest  was.     1  Lev.  1 14.— 
24.  If  the  issue  be  upon  the  escape,  the  action  should  be  brought  in  the 
county  where  the  escape  was.     1  Lev.  114. — 25.  So,  in  an  action  for  words 
in  London,  if  the  defendant  justifies  by.  reason  of  a  felony,  perjury,  &c.  in 
another  county,  the  trial  must  be  in  the  county,  where  the  felony,  &c.  is  al- 
leged.    Vide  1  Sand.  247. — 26.  So,  in  covenant  against  the  corporation  of 
Berwick,  upon  a  demise  of  lands  in  Berwick,  brought  in  York,  and  issue 

a  ton  expulsion,  it  shall  be  tried  in  the  county  next  to  Berwick.  Semb.  1 
od.  36.  1  Vent.  58,  90.  1  Sid.  381,  462. — 27.  By  the  rules  appointed 
in  B.  R.  and  C.  B.  actions  upon  the  case,  trespass  for  goods,  assault,  or  im* 
prisonmeni,  shall  be  brought  in  their  proper  counties,  except  when  the  jus- 
tices of  Nisi  Prius  seldom  come  thither.  Compl.  Attorn.  286,  338.  Rule 
M.  1654.  Mills,  11.  Vide  Rules  and  Orders  of  C.  B.  11.— 28.  And  an 
attorney,  who  knowingly  brings  trover,  or  trespass  for  goods,  battery,  im- 
prisonment, or  slander,  in  another  county,  except  in  cases  to  be  allowed  by 
the  judges,  shall  be  punished.  Comp.  Attorn.  [*]286,  338.  Mills,  11,  12. 
Vide  Rules  and  Orders  of  C.  B,  1 1, 12,— 29.  By  rule  M.  1654,  unless  it  be 
for  a  cause  before  expressed,  or  for  a  cause  to  be  allowed  of  by  the  judge  of 
the  court,  and  proved  to  be  true,  if  a  declaration  be  delivered  upon  the  re- 
moval of  an  action  by  habeas  corpus  out  of  an  inferior  court,  or  upon  the  re- 
versal of  the  judgment  there,  it  shall  be  laid  in  the  same  county  as  before. 
Mills,  18.  Vide  Rules  and  Orders  of  C.  B.  18.— 30.  Or,  if  it  be  removed 
out  of  the  court  of  Canterbury,  Southampton,  Hull,  Litchfield,  or  Pool,  it 
shall  in  personal  actions  be  laid  in  the  county  of  Kent  Hampshire,  York. 
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Stafford,  or  Dorset.    By  rule  M.  1654.    Mills,  18.     Vide  Rules  and  Of- 
dere  of  C.  B.  18. 

(N  13.)  Venue  changed. 

If  the  declaration  be  delivered  seven  days  before  the  end  of  the  term,  of 
after,  upon  affidavit,  that  the  cause  of  action,  (if  any  there  be,)  arises  in  sucn 
a  county,  the  court  before  plea  will  change  the  venue  (a)  the  next  term,  and 
the  defendant  shall  plead  as  he  ought  before.  Comp.  Att.  286.  339.  uy 
rule,  M.  1654.     Mills,  12.    Vide  Rules  and  Orders  of  C.  B.  12. 

Though  the  defendant  comes  in  upon  the  exigent.  Comp.  Att.  -*»t>,  » •»• 
Mills,  12.    Vide  Rules  and  Orders  of  C.  B.  12.  (6) 

— "* 

(a)  In  transitory  actioni  the  venue  maybe  changed  upon  motion  either  by  the  plaintiff  oft 
defendant.  R.  M.  1654.  s.  6.  K.  B.  R.  M.  1654.  s.  8.  C.  B.  Barnes,  491.  i  R.  ****** 
Swartwout  r.  Payne,  16  Johns.  Rep.  149.  But  the  plaintiff  may  move  to  amend  the  de- 
claration* lb.  V  ,       -.-*#!.-» 

(b)  I.  In  K.  B.  the  motion  for  a  role  for  the  defendant  to  change  the  venue  is  a  motion 
of  course  %  and  must  formerly  have   been  made  within  eight  days  after  the  declaration 
delivered,  2  Salk.    688,    which  was  the  time  allowed,  by  the   rules  of  the  court  tot 
pleading.    Id.  2  Str.  1198 2.  And  accordingly,  it  is  said,  that  if  a  declaration  be  deliver- 
ed so  early  in  term,  that  the  defendant  has  eight  days  in  that  term,  he   cannot  move  to 
change  the  venue  the  next  term.     1  Str.  211.  and  see  R.  M .  1654.  s.  5.  K.  B.— 3.  But  it  is 
now  settled,  that  where  the  defendant  has  not  obtained  an  order  for  time  to  plead,  he  may 
move  to  change  the  venue  at  any  time  before  plea  pleaded.     R.  M.  1654.  s.  5.  K.  B. ^Guo. 
K.  B.  339. — 4.  And  he  is  even  allowed  to  change  it  after  an  order  for  time  to  plead,  though 
upon  the  terms  of  pleading  issually      Say.  Rep.  207.     Saxby  ».  Lys,  Hudson  v.  Needham, 
MSS.  Tidd'sPract.  609.  n.— 5.  Bat  not  after  an  order  for  time  to  plead,  where  the   terms 
are  to  plead  Usually,  and  take  short  notice  of  trial,  at  the  first  or  other  sittings  within  term 
in  London  or  Middlesex  ;  because  thereby  atrial  would  be  lost.    Cowp.  511.     7  T.  R. 
698. ;  but  see  1  Wils.  245.-6.  And  the  defendant  cannot  change  the  venue  after  plea  plead- 
ed ;  even  though  he  afterwards  have  leave  to  withdraw  his  plea,  and  plead  it  dt  nolo  with 
a  notice  of  set-off.    Palmer  e.  Turner,  MSS.  Tidd's  Pract  609.  n.— 7.  In  the  C.  B.  the  mo- 
tion is  for  a  rule  to  shew  cause  ;  and  may,  as  in  K  B.,  be  made  at  any  time  before  plea 
pleaded.     R.  M.  1634.  s.  8.  C.  B.— 8.  Notwithstanding  the  defendant  may  have  previously 
applied  for  and  obtained  further  time  to  plead.     Willes,  318.     Barnes,  489.    R.  M.  16  Geo, 
2.  C  B.  (before  which  rule  the  defendant  In  C  B.  could  not  have  moved  to  change  the  ve- 
nue after  taking  out  a  summons,  or  obtaining  an  order  for  further  time  to  plead.    Cas-Pr. 
C  B.  126.  Barnes,  478.  481.  483, 485,  6.    Pr.  Reg.  424,  5, 6.     And  see  Cas.  Pr.  C.  P.  159. 
Pr.  Reg.  425.     Barnes,  487.     2  B.  6  P.  320.) — 9.  Unless  he  be  under  terms  of  taking  short 
notice  of  trial  in  London  or  Middlesex.     Barnes,  478.  493.  2  B.  &  P.  320.     3  B.  k  P.  12.— 
10,  But  the  motion  cannot  be  made  after  plea  pleaded.    Ca.  Pr.  C.  P.  33.  1.  12.    Pr.  Res;. 
423.  Imp.  C.  P.  273.— 1 1.  Though  if  the  defendant  plead  pending  a  rule  nisi  for  changing  the 
venue,  this  will  not  prevent  the  court  making  it  absolute*    Ca.  Pr.  C.   P.  136.    Pr-   Reg. 
423.    Barnes,  492.    3B.  &P.  12.     1  Taunts,  58— 12.  Hence  it  cannot  be  changed  alter 
the  cause  has  been  once  taken  down  to  trial.    2  N.  R.  58. — 13.  Or  after  a  trial,  1  Price, 
146.— 14.  In  order  to  change  the  venae,  the  defendant  must  make  a  positive  affidavit,  that 
the  plaintiff's  cause  of  action,  if  any,  arose  in  the  county  of  A.  and  not  in  B.  (where  the 
venue  is  laid),  or  elsewhere,  out  of  A.     Sty.  Pr.  Reg.  631.     R.  M.  10  Geo.  2  reg.  2.  (c) 
K.  B.     3  T.  R.  495.     1  Mars.  243.— -15.  An  affidavit  was  necessary,  because  the  motion  to 
change  the  venue  succeeded,  and  was  equivalent,  to  a  plea  in  abatement.    2  Blk.  103*.— 
16.  And  the  form  of  the  affidavit,  which  was  settled  so  long  ago  as  the  reign  of  Car.  2,  1  Sid. 
185.  442.  has  been  ever  since  most  scrupulously  adhered  to.     Say.  Rep.  77.   4  Burr.  2452. 

3  T.  R.  494.    Barnes,  477,  8,  9.    Pr.  Reg.  421.     1  Mars.  243 17.  Matter  of  inducement 

is  excluded  from  the  term  "  cause"  therein.  10  East,  32—18.  Where  the  grounds  are,  the 
residence  of  witnesses,  &c.  it  must  specify  how  many  they  are.  1  B.  &  P.  20.-— 19.  Upon 
this  affidavit  the  clerk  of  the  rules  will  draw  up  a  rule  for  changing  the  venue  in  K.  B.— 20. 
But  inconveniences  having  arisen  from  the  venue  having  been  improperly  changed,  witbout 
adverting  to  the  cause  or  action,  a  rule  was  made  in  that  court,  that  all  rules  for  changing 
the  venue  in  any  action  should  in  future  be  drawn  up.  upon  reading  the  declaration.  1 1 
East,  273.-2 1.  In  C.  B.  the  rule  is  to  shew  cause  ;  which  the  court  will  make  absolute  on 
an  affidavit  of  service. — 22.  And  if  the  defendant  in  either  court  has  occasion  to  change 
the  venue  in  vacation  ;  he  may  obtain  a  judge's  order  for  that  purpose,  on  producing  a  mo- 
tion paper,  signed  by  a  counsel  or  serjeant,  with  the  usual  affidavit. 
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[*]  So,  the  venue  shall  be  changed  in  seandahm  magnatum.     1  Sid,  185. 
Cont.  2  Mod.  916.     Cont.  1  Lev.  56.  (c) 

So,  it  may  be  upon  cause  in  any  action  not  local.     Serob.  Hob.  37.  (d) 
}  In  an  action  for  use  and  occupation,  the  venue  was  changed  from  A.  to  BM 
because  the  defendant's  witnesses  resided  in  B.,  where  the  property  was  sit* 
uated,  the  plaintifl's  case  resting  wholly  on  written  evidence,     Law  i>.  Hal* 
lett,  2  Caines*  Rep.  373.  } 
In  trover  for  silver,  or  money  only.     R.  Hil.  4  G.  in  C.  B.(«) 
So,  the  venue  was  changed  from  London  to  Middlesex,  because  all  the 
sittings  in  London  were  on  a  Saturday,  and  his  witness  was  a  Jew.     2  Mod. 
271.  (/)      {  But  the  court  refused  to  change  the  venue  from  the  city  of  N. 
Y.  to  K.  in  a  transitory  action,   wherein  the  Corporation  of  N.  Y,  was  a 
party,  merely  on  the  ground  that  a  fair  trial  could  be  had  in  the  city  of  N.  Y. 
Corporation  of  N.  York  v.  Dawson,  2  Johns.  Cas.  335.  } 

It  there  be  a  motion  for  changing  the  venue  after  the  tfiqe  in  which  the 
plaintiff  might  demand  a  plea  ad  intrandum,  according  to  the  term  at  the 
top  of  the  declaration,  the  defendant  in  his  affidavit  shall  say,  when  the  de- 
claration was  delivered.     Mod.  Ca.  1 75. 

[*]  Bat  the  venue  st^U  not  be  changed,  where  the  action  is  local  Hob, 

Nor  in  deceit.     1  Sid.  87. 

Nor  when  any  thing  material  for  the  maintenance  of  (he  action  was  in  the 
county  where  the  action  is  brought.     1  Vent.  344.  (/i) 

(;)  1.  And  the  contrary  is  now  settled.  3  Salk.  668.  Carth.  400.  3  Str.  807.  Barnes, 
482.  Cas.  Pr.  C.P.  133.  Pr.  Reg.  417.  Qilb.  C  B.  90.—$.  Unless  upon  special  grounds  ; 
thus  to  obtain  a  fair  trial.     Lofft,  210, 

(<f)  Vide  infra. 

(e)  So  in  actions  for  crim.  con.  10  East,  33. 

(/}  1.  And  generally  defendant  may  change  the  venue  from  London  to  Middlesex.  2  Str* 
857.  Barnes,  487.  Pr.  Reg.  430.— .3.  Or  wee  versa.  2  T-  R.  375.  Ca.  Pr.  C.  P.  41.  Pr. 
Reg.  439, 430.     Barnes,  481. — 3.  And  though  it  was  formerly  doubted  whether  the  venue 

could  be  changed  without  consent  into  Wales.     Say.  Rep.  48.  Dougl.  363, 3.    363.  n 4. 

Or  the  next  adjoining  English  county.  3  Str.  1358.  1  Wils,  138.  (The  objection  in  the 
latter  case  was  that  defendant  could  not  make  the  common  affidavit  which  is  never  dispens- 
ed with,  that  the  cause  of  action  arose  in  that  particular  county,  and  not  elsewhere.  4  Burr. 
3453  ) — 5.  Yet  now  since  the  latitat  is  held  to  run  into  Wales,  it  has  become  the  common 
practice  to  change  the  vepue  directly  from  an  English  to  a  Welch  county.  3  Str.  1370.  1 
Wils.  332  4  Burr.  3450.  3  Blk.  963.  6  East,  355.-6.  And  this  is  so  much  a  matter  of 
course,  that  the  rule  for  changing  it  is  absolute  in  the  first  instancy  on  the  usual  affidavit. 
6  East,  355. — 7.  So  it  wjll  be  changed,  on  an  undertaking  not  to  assign  error  for  want  of  an, 
original,  1  Taunt.  120,  to  a  county  palatine.  3  L.  R.  1418.  1  Wils.  333.  7  T.  R.  735. 
—8.  And  in  one  instance  it  was  changed  into  the  next  adjoining  county.  13  Mod.  313,  and 
see  Pr.  Reg.  438.-9.  Yet  this  in  C  B.  is  matter  not  of  right  but  favour.  1  Taunt.  433.— 
10.  And  it  cannot  be  so  changed  by  one  of  several  defendants.  4  M.  &  S.  333.  5  Taunt.  87. 
631—  1 1.  Where  the  cause  arises  in  Berwick,  and  the  venue  is  laid  elsewhere,  it  is  not  set- 
tled whether  it  can  be  changed  into  Northumberland  as  being  the  next  adjoining  county* 
3  Blk.  1036.  1068. — 13.  But  it  seems  that  upon  a  proper  suggestion  the  cause  will  be  order* 
ed  to  be  tried  there.  3  Burr.  859. — 13.  The  venue  may  be  changed  to  a  city,  and  the  ve^ 
nir  will  be  to  the  next  adjoining  county.  7  Taunt.  385, 

(g)  1.  Say.  Rep,  146.  See  Lofft,  50. — 3.  But  where  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  in  which  the  venue  is  laid,. the  court ^h  affidavit  of  the  circumstance* 
will  give  leave  to  enter  a  suggestion  on  the  rolfVkk-a7itenf  dedire,  in  order  to  have  the  trial 
, fa  an  adjoining  county.  10  Mod.  198.  1  Str.  335.  3  Burr.  1334.  1  T.  R.  363 — ^  Vide 
Darmsdillt?.  Wolfe,  4  Hen.  6  Munf.  346.  }- — 3.  So  the  parties  by  consent  may  change  the 
venue  in  local  actions,  1  Wils.  398. :  or  have  them  tried  out  of  their  proper  county,  such 
consent  being  entered  by  suggestion  on  the  roll.  Fonnereau  v.  Fonnereau,  MSS.  Tidd^ 
Pract.  606. 

(A)  1.  That  the  venue  may  be  changed,  the  cause  of  action  should  be  wholly  confined  to 
a  single  county.  —2.  Hence  the  venue  will  not  be  changed  in  an  action  for  a  libel  published 
*n  a  newspaper-  in  one  county  and  circulated  in  another.  1  T.  R,  67 1.— =3,  Or  contained  in  a 

[*273]  [*274] 


266  ACTION. 

[*]Nor  if  the  plaintiff  undertakes  to  give  evidence  in  that  county.  Per 
Curf  7  Ann.(t)  {  But  he  must  make  affidavit  of  the  fact  of  his  having 
witnesses  in  the  pounty  where  the  suit  is  brought  5  otherwise,  on  motion, 

letter  written  by  the  defendant  in  one  county  and  directed  into  another.  1  T.  R.  647. — 4, 
Bat  the  venue,  may  be  changed  into  a  county  in  which  it  was  both  written  and  published. 
8  T.  R.  306.— 5.  And  the  distinction  seems  to  be  between  a  libel  which  is  dispersed  through 
several  counties,  and  a  letter  which  is  written  in  one  county,  and  not  opened  in  another  ; 
on  the  former  the  renue  cannot  be  changed,  on  the  latter  it  may.  3T.  R.  652.— 6.  The 
Venue  cannot  be  changed  in  an  action  against  a  carrier,  Edie  v.  Glover,  MSS.  Tidd's  Pract. 

005.  n.— 7.  Or  lighterman,    3  Salk.  670 — 8.  Or  false  return.    2  Salk.  669.    2  Str.  727. 

Say.  Rep.  54.     1  Will.  336 9.  In  an  action  for  infringing  a  patent,  the  venue  cannot  be 

changed  from  Middlesex  to  any  other  county.  6  T.  R.363.  1  East,  115.  (a)--10.  But 
exceptions  are  admitted  to  these  general  rules  upon  special  reasons.— 1 1.  Thus  in  debt  or 
bond,  where  the  venae  was  laid  in  London,  and  the  witnesses  of  both  parties  lired  in  Lin- 
colnshire, it  was  changed  into  Lincolnshire.  1  T.  R.  781.^-12.  Bo  where  the  cause  of  ac- 
tion arose  in  another  county  than  that  in  which  the  venue  is  laid  by  the  plaintiff,  and  the 
justice  of  the  case  requires  that  the  trial  should  be  had  there,  all  the  witnesses  residing  at  a 
great  distance  from  the  county  where  the  venue  is  laid,  the  venue  will  be  changed  on  hit 
admitting  facts  arisen  in  the  original  county .  3  East,  329.  SB.  &  P.  581.— 13.  But  res* 
idence  of  the  witnesses  in  the  county  to  which,  £c.  is  no  ground  for  changing  the  renue, 
where  the  pleadings  shew  that  few  witnesses  will  be  required.  1  B.  &  P.  425. — 14  'Where 
a  fair  and  impartial  trial  cannot  be  had  in  the  county  where  the  venue  is  laid,  it  wiU  be 
changed  in  transitory  actions  on  affidavit  of  the  circumstances.     2  Str.  874.    3  Burr.   1564. 

1  Blk.  480,  ^ut  see  1  Barnard,  K.  B.  253.     Foley  v.  Lord  Peterborough,  MSS.  Tidd's  Pract. 
606.  n. — 15.  As  to  local  actions,  vide  infra.— »16.  In  transitory  actions,  where   material  evi- 
dence arises  in  two  counties,  the  venue  may  be  laid  in  either.    7  Co.  2.  a.    2  Salk.  669* 
R.  M  10.  Geo.  2.  reg.  2.  (o.)  K.  B.  2  T.  R.  276.    7  T.  R.  588 — 17.  And  if  it  be  laid  in  a 
third  county,  it  will  not  be  changed.    2  Saund.  5.  (note  3).     1  Wills.  178.     But  see  2  Blk. 
940. — 18.  Where  the  cause 'of  action  arises  out  of  the  realm,  the  venue  will  not  be  changed. 
Say.  Rep.  77.  Cowp.  176.  and  see  1  H.  B.  280.'— 19.  Nor  in  an  action  on  a  contract  made 
in  England  to  be  performed  in  Ireland.     4  East,  495.  and  see  2  N.  R.  397.  see  3  T.  R.  652. 
—20.  And  even  where  the  general  rule  is,  that  the  venue  will  be  changed,  yet  if  an  inpar- 
tial  or  satisfactory  trial  cannot  be  had  in  the  county  to  which,  &c,  it  will  not.     Cowp.  610. 
and  see  2  Salk.  670.    4  Burr.  2447. — 21.  And  to  avoid  delay,  it  will  not  be  changed,  unless 
by  consent,  into  a  northern  county,  or  into  the  city  of  Bristol,  or  Norwich,  where  there  are 
no  Lent  assizes,  in  Michaelmas  or  Hilary  Term.     Cas.  Pr.  C.  P.  129.     Barnes,  481.     Pr. 
He^  428.    2  Str.  1180, 1216.     1  Wile.    138.  and  see  <3  Bl.  Com.  294 — 22.  Nor  into  Hull, 
Canterbury,  &c.  where  the  justices  of  nisipriw  seldom  come.     R.  M.  1654,  s.  9.  K.  B.    R. 
M.  1654   s.  12.  C.  B      Barnes,  489, 90.— 23.  Nor  into  the  city  of  Worcester,  or  Gloucester, 
out  of  the  county  at  large,  because  the  assizes  for  the  city  and  county  at  large  arc  holden  at 
the  same  place.     Barnes,  490. — 24.  But  the  venue  may  be  changed  as  a  matter  of  course 
into  a  northern  county,  or  into  the  city  of  Bristol,  &c.  previous  to  the  summer  assizes.     Stan- 
ley r.  Preston  ;  Tucker  v.  Morgan.     MSS.  Tidd's  Pract.  607.  n — 25.  Semble,  that  one   of 
two  defendants  cannot  after  judgment  by  default  against  the   other  change  the  venue.     6 
Taunt.  631    4  M.  &.S.233.     7  Taunt.  466, 

(t)  1.  2  Blk.  1033. — 2.  Which  undertaking  is  unnecessary,  where  the  cause  arose  abroad, 

2  Mars.  298.  6  Taunt,  665.-r~3.  And  upon  such  undertaking  the  rule  for  changing  the  ve- 
nue will  be  discharged.  2  Salk.  669.-4.  But  not  by  a  mere  denial  of  defendant's  affidavit. 
1.  H.  B.  216. — 5.  Unless  under  circumstances  of  mutual  inconvenience.    3  Taunt.  464.— — 

6.  In  the  K.  B.  the  rule  for  changing  the  venue  being  absolute  in  the  first  instance,  a  sepa- 
rate motion  is  made  for  discharging  it. — 7.  But  in  the  C.  B.  as  it  is  only  a  rule  nisi,  the  court 
on  shewing  cause  will  discharge  it  on  the  above  undertaking. — 8.  This  practice  is  equiva- 
lent to  joining  issue,  that  the  cause  of  action  arose  in  the  first  county  ;  and  if  the  plaintiff* 
fail  in  proving  it,  he  must  be  nonsuited.    2  Blk.  1031—9.  Which  has  in  this  case  the  same 
effect  as  quashing  a  writ  by  a  judgment  on  a  plea  in  abatement,  viz.  quod  deftnden*  tat  me 
die,  and  the  plaintiff  must  begin  again.     Gilb.  C.  P.  c  7. — 10.  When  the  courts  see   that 
the  venue  has  been  irregularly  changed,  as  where  the  affidavit  is  defective,  &c.  ST.  R. 
495.  they  will  discharge  the  rule  for  changing  it ;  and  by  that  means  bring  back  the  venue 
to  the  county  where  it  was  originally  laid. — 1 1.  And  inC.  B.  It  has  been  determined,  that 
an  application  to  change  the  venue  from  A.  to  B.  in  an  action  for  goods  sold  and  delivered, 
upon  an  affidavit,  that  the  cause  of  action  arose  at  B.  and  not  elsewhere,  may  be  success- 
fully answered  by  an  affidavit  that  the  goods  were  sold  at  C.  without  an  undertaking  by  the 
plaintiffs  to  give  material  evidence  in  A.    3  B.  &  P.  579.— 12,  So,  where  it  appeared  on 
an  affidavit  of  the  plaintiffs,  that  the  cause  of  action  arose  principally  in  Ireland,  that  court 
discharged  a  rule  for  changing  the  venue.    2  N.  R.  397.  and  see  4  East,  495— 1 3-   So  it 
was  discharged,  where  it  appeared  by  the  declaration  that  the  cause  arose  partly  in  a  for- 
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and  affidavit  of  the  defendant,  as  to  material  witnesteft,  the  venue  Will  be 
changed.     King  v*  Burr,  20  Johns.  Rep.  274.  \ 

[*]Nor  in  trover  for  goods.     R.  Hil'.  4  G.  in  C.  B. 

Nop  in  covenant.    R.  1  Lev.  307. 

Nor  in  an  action  upon  the  case  for  an  escape.     1  Sid.  87.(4) 

Nor  in  an  action  upon  a  statute  ;  for  by  the  st,  ?1  Jac.  4.  die  defendant 
shall  be  found  not  guilty.     1  Sid.  287.(J) 

sign  country,    2  Tannt.  197— 14.  In  general,  however,  where  there  has  been  no  irregu- 
larity, the  court  will  not  try  the  matter  upon  affidavit! ;  but  if  there  be  a  positive  affidavit, 
that  the  cause  of  action  arose  in  a  different  county  from  that  where  the  venue  is  laid,  they 
will  require  an  undertaking  from  the  plaintiff  to  give  material  evidence  In  the  latter  county  ; 
and  that  whether  the  whole,  1  H.B.  216.— 15.  Or  only  part  of  the  cause  is  alleged  to  have 
arisen  there.     1  N.  R.  110. — 16.  The  K.  B.  indeed  in  one  case  held,  that  if  the  venue  be 
changed  from  A.  to  B.  on  the  usual  affidavit,  that  the  cause  arose  wholly  in  B.,  when  in 
fact,  a  part  of  it  arose  in  another  county,  the  venue  might  be  brought  back  to  A.    7T.JU 
205. — 17.  But  in  a  subsequent  case,  it  was  determined,  that  though  the  venue  be  changed 
by  the  defendant  upon  a  false  affidavit ;  yet  the  plaintiff  cannot  bring  it  back  to  the  county 
where  it  was  first  laid,  without  the   usual  undertaking  to  give  material  evidence  in  that 
county.     6  East,  433.     1  Smith.  447.  ;  and  see  1  Wils.  169.     10  East,  32.    3  B.  k  P.  579. 
1  Taunt.  259.— -18.  And  of  course,  if  the  venue  be'  laid  in  a  county  where  no  part  of  the) 
cause  of  action  arose,  it  cannot  be  brought  back  into  that  county ;  ner  will  the  .court  in  such 
case  change  it  into  the  county  where  the  cause  arose.    Massey  e.  Andertton,  Tidd's  Pract. 

613.  n. — 19.  In  C.  B.  the  undertaking  need  only  be  to  give  evidence  in  the  third  county* 
1  Taunt.  259.  6  Taunt.  565.  2  Mars.  278 — 20.  Originally  it  was  required,  that  the 
plaintiffs  should  give  no  evidence  at  the  trial,  but  what  arose  in  the  county  wherein  the  ve- 
nue was  retained.  1  Keb.  859.  1  Sid.  445. — 21.  But  now  he  need  only  give  some  evi- 
dence therein.  2  Salk.  669.  12  Mod.  515 — 22.  The  evidence,*  however,  must  be  material ; 
and  therefore  it  is  not  sufficient  merely  to  prove  that  the  witnesses  to  the  contract  reside  in 
the  county  where  the  venue  is  laid.  2  Blk.  1031.— 23.  Nor  are  proofs  establishing  the' 
character  in  which  the  plaintiff  is  suing  material.  1  N.  R.  310.—- 24.  Though  held  byh% 
B.  that  one  suing  as  bankrupt  assignee,  satisfied  the  undertaking  by  producing  the  commis- 
sion. tM.&S.  36,-25.  Proof  of  any  one  essential  fact  is  sufficient.  2  T.  R.  275.  6 
Taunt.  56$.  2  Mars.  278.-26.  Thus  proof  of  a  rule  obtained  by  defendant  in  the  original 
county  for  paying  money  into  court.  2  T.  R.  275. — 27.  Or  proof  of  the  delivery  of  goods,  for 
which  the  action  is  brought,  to  a  carrier  to  be  delivered  to  defendant.  2  Mars.  494.  7  Taunt. 
178.— 28.  In  C.  B.  the  undertaking  is  satisfied  by  proof  of  facts  arising  abroad.     1  H.  B. 

280.  2  Taunt  197.  b — 29.  'ecus,  in  K.  B.    2  Smith,  157 30.  The  time    at  which  the 

proofs  accrued  is  an  immaterial  circumstance.  2  T.  R.  275. — 31.  The  undertaking  is  dis- 
charged by  issue  being  taken  on  a  special  plea.  1  Tannt.  518.  3  Taunt.  86.  — 32.  It  was  for- 
merly holdeen  in  the  K.  B.  that  the  plaintiff  must  move  to  discharge' the  rule  for  changing  the 
venue  before  replication.  2  Str.  858.-33.  And  therefore  that  he  came  too  late  after  issue 
was  joined,  and  delivered  to  the  defendant's  agent.     Boddington's  case,  MSS.  Tidd's  Pract. 

614.  n.— 34.  But  now  as  the  plaintiff  may  alter  his  venue  by  moving  to  amend,  so  for  avoid- 
ing circuity,  he  may  move  to  discharge  the  rule  for  changing  the  venue,  on  undertaking  to 
rive  material  evidence,  &c.  at  any  time  before  the  cause  is  tried.  Tidd's  Pract.  614. 
Cowp.  409 — 35.  In  C.  B.  the  rule  being  at  first  only  nisi,  it  will  be  made  absolute  or 
discharged  as  the  court  see  cause.     Tidd.  Ibid. 

(k)  2  Salk.  670.     1  Keb.  65.      Barnes,  491. 

(J)  1.  The  general  rule  is,  that  unless  under  special  circumstances  (1 T.  R.  781, 782.  n.  and 
see  1  B.  &  P.  425.  8  East,  268.)  the  venue  will  not  be  changed  in  actions  on  written  in- 
struments. 7  Taunt.  306.  1  Moore,  54. — 2.  Hence  not  in  an  action  of  debt  on  bond,  or 
other  specialty.     1  Keb.  65.    1  Sid.  87.     Pr.  Reg.  601.    2  Str.  878.  Andr.  66.     R.  M.   10 

Geo.  S.  (c)  K.  B.  Gilb.  K.  B.  339.  Gilb.  C.  P.  90.  Barnes,  491 3.  Not  on  an  accord  though 

other  causes  are  included.  2  B.  &  P.  355.-— 4.  Nor  in  actions  on  bills  and  notes.  Andr.  66. 
1  T.  R.  571.  see  Andr.  66.     1  WUs.  41.  Say.  Rep.  7.  Cas.  Pr.C.  P.  119.  Pr.  Reg.  417,  18. 

Barnes,  480,  483, 485,  487,  491.    2  Blk.  993.    2  B.  &  P.  355 5.  And  this  in  C.  B.  though 

other  causes  are  included.  5  Taunt.  576.-6.  Seen*  under  like  circumstances  in  the 
Exchequer.  1  Price,  374 . — 7.  But  the  vonue  may  still  be  changed  in  an  action  upon  a 
policy  of  insurance  Andr.  66.  2  Str.  1180.  Say.  Rep.  7.  2  T.  R.  275.  7  T.  R.  205, 
not  being  by  deed.— 8.  Or  in  any  other  action  the  right  of  which  Is  founded  upon  simple 
contract.  Say.  Rep.  7. — 9.  And  in  covenant  upon  a  lease  for  diverting  water  from  a 
mill,  &c.  a  view  being  proper  to  be  had,  the  venue  was  changed  to  the  county  where  the 
premises  lay,  though  most  of  the  plaintiff's  witnesses  resided  in  the  original  county.  8  East, 
268. 
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'   So  the  venue  shall  not  be  changed  after  issue  joined.     R.  Hard.  327. 
{  But  in  trespass  for  an  assault  and  battery,  pending  in  an  inferior  court, 
the  superior  courts  of  Chancery  will,  after  issue  joined,  grant  an  injunction 
to  stay  proceedings,  and  direct  the  venue  to  be  changed,  where  it  is  manifest 
that  a  fair  and  impartial  trial  cannot  be  bad.     Darms  dau  p.  Wolfe,  4  Hen, 

&  Munf.  246.  j 

Though  the  matter  arises  in  London,  and  by  charter,  a  thing  which  con- 
cerns the  city  shall  be  tried  there.     R.  Hard.  327.      {  But  where  the  inr 
habitants  of  a  parish  are  liable  to  assessment  for  repairing  a  causeway,  in  a 
suit  respecting  it,  the  venue  will  be  changed  to  a  neighbouring  district. 
Synch's  Exrs.  v.  Horry,  1  Bay,  228.  { 

Nor  shall  the  venue  be  changed,  where  the  plaintiff  is  an  attorney,  and 
lays  the  action  in  Middlesex.  2  Vent.  47.  Sho.  148.  (m)  Except  for 
special  cause.     Carth.  126. 

Otherwise,  if  he  lajys  it  in  London,  or  elsewhere ;  for  then  he  waives  his 
privilege.     2  Vent.  47. 

Nor  shall  it  be  changed,  because  the  defendant  is  an  attorney,  and  the 
action  is  not  laid  in  Middlesex  ;  for  the  plaintiff  may  lay  a  personal  action 
where  he  pleases.  R.  Sho.  148.  Carth.  126.  (n)  j  The  privilege  of  at- 
torneys or  counsellors  not  recognized  on  a  motion  to  change  the  venue. 
King  v.  Burr,  20  Johns.  Rep.  274. .} 

Nor  if  the  plaintiff  is  a  counsellor  or  master  in  chancery.     F.  g.  40.  (o) 

And  a  motion  for  changing  the  venue  shall  not  be  the  last  day  of  term ; 
fbr  cause  may  be  shewn  to  the  contrary.     Per  Cur.  Tr.  4  Ann.  in  C.  B. 

The  place  suggested  in  the  writ  shall  be  always  supposed  in  the  county 
where  the  action  is  brought.     Th.  D.  1.  10.  c.  20.  s.  20.  (p) 

[*]So  the  plaintiff  himself  cannot  change  the  venue  in  personal  actions,  a& 
ter  the  essoign  day  of  the  subsequent  term  after  appearance,  though  he 
would  pay  costs,  or  give  an  imparlance.     P.  21  Car.  2.     Pr.  Reg.  38.  (9) 

(m)  1st,  2  Salk.  668.  Say.  Rep.  153.  180.  Barnes,  479.  Pr.  Reg.  418.  Barnes,  487  ; 
493.  2  Blk.  1065. — 2.  Secvu  where  he,  or  other  privileged  person,  sues  as  a  common 
person  by  original  or  otherwise.  Cas.  Pr.  C.  P.  132,  145.  Pr.  Reg.  419,  20.  Barnes,  479, 
484.-3.  Or  en  auUr  droit,  as  executor  or  administrator,  or  joining  with  his  wife  or  other 
persons.  R.  M.  10  Geo.  2.  reg.  2  (c).  K.  B.— 4.  But  the  right  to  change  the  venue  is  not 
waived  by  pleading  pending  the  rule  for  changing  it.     1  Taunt.  58. 

.  (n)  4  Burr.  2027.    3  T.  R.  573.     Barnes,  482.     Pr.  Reg.  419.    Cas.  Pr.  C.  f .  34.  but 
see  2  Salk.  668.     1  Str.  610.    2  Str.  1049.  contra. 

(0)  1st,  Pr.  Reg.  420.  2  Show.  176,  242.  1  Mod.  64.  Say  Rep.  460.  2  Salk.  668. 
2  L.  R.  1556.  2  Str.  822.  1  Wils.  159.  1  Blk.  19.— 2.  Or  other  officer  of  the  court, 
2  Salk.  670.    2  L.  R.  12^3. 

(p)  Com.  Rop.  555. 

(9)  1 R.  M.  10  Geo.  2.  reg.  2.  (c)  K.  B. — 2.  That  is,  not  directly  ;  for  he  may  indi- 
rectly and  in  effect  do  it  by  moving  to  amend.  2  Str  1 162. — 3.  And  this  after  the  defend- 
ant has  changed  the  venue.  2  Barnard,  K.  B.  153.  2  Str.  1202.— 4.  Or,  pleaded.  1 
Wils.  173.— 5.  And  even  after  two  terms  have  elapsed  from  the  delivery  of  the  declaration. 
Say.  Rep.  150, 294.  2  Burr.  1098— 6.  An  amendment  was  allowed  in  K.  B.  in  an  action 
for  a  penalty  under  the  bribery  act,  by  altering  the  venue  from  the  county  at  large  to  an  in- 
terior jurisdiction  after  the  time  limited  for  commencing  a  new  action ;  the  particularity  of 
the  declaration  making  it  appear  probable  to  the  court,  that  the  plaintiff  was  proceeding  on 
the  same  fact  for  which  the  action  was  originally  brought,  when  laid  by  mistake  in  the 
wrong  county,  though  there  was  no  affidavit  that  it  was  the  same.  4  East,  433.-7.  So 
such  amendment  was  allowed  though  it  appeared  that  there  were  distinct  causes  of  action 
in  the  two  different  counties,  upon  an  affidavit  that  the  plaintiff  proceeded  on  a  mistake,  in 
supposing  that  both  causes  of  action  could  be  proved  in  the  county  where  the  election  was 
holden.  4  East,  435.-8.  But  in  C.  B.  where  defendant  had  put  off  the  trial  at  tho  assises 
on  tHe  absence  of  a  witness,  the  court  refused  to  let  the  plaintiff  amend  by  changing  the 
venue  to  Middlesex .  2  N.  R.  58.-*-9.  And  an  amendment  by  changing  the  venue  will  only 
be  allowed  on  special  grounds.  2  Man.  121.  6  Taunt.  408. 
[*377J 
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(N 14*)  The  place  ascertained  at  which  the  cause  of  action  ac- 
crued. 

[l.  On  the  sale  of  goods  forwarded  by  a  carrier  to  order,  it  is  the  place 
where  the  delivery  to  the  Carrier  was  made.  3  B.  &  P.  617. — 2.  In  torts 
arising  out  of  contracts,  it  is  the  place  where  the  injury  is  received,  4 
Taunt.  729.] 

Vide  more  concerning  title  Action,  in  the  following  titles ;  viz.  Ad* 
wralty,  (F  11*) — Arbitrament,  (1  1,  &c.) — Battery,  (E  1.) — By- 
Law,  (D  1.)— Chase,  (K  5.)— Copyhold,  (H  6.—K22,  26.— R  13,  &c.) 
—Costs,  (A  5.) — Forceable  Entry,  (C.)— Forgery,  (B  1.) — Imprison- 
ment, (L2.V — Leet,  (O  4,  &c.) — London,  (N  1.) — Officer,  (K  15.) — 
Release,  (E  3.) — Sewer9,  (I  2.) — Toll,  (H  2.) — Utlagary,  (D  2,  3.) 

For  the  different  kinds  of  actions.  Vide  their  several  proper 
titles. 

Action  by  and  against  an  Executor  or  Administrator*  Vide  Ad* 
ministration,  (B  13,  14,  15,) — Pleader,  (2D  1,  &c.) 

Chose  in  Action.     Vide  Assignment,  (C  1.)— Grant,  (D.) 

Joinder  in  Action.  Vide  Baron  and  Feme,  (V,  &c.) —Parceners, 
(A  4,  5.) — Abatement,  (E  8,  &c. — F  4,  &c.) 

Limitation  of  Actions.  Vide  Temps,  (G  1,  &c.) — Action  upon 
the  Case  upon  Assumpsit,  (D — H.  6,  7.) 

Proceeding  and  Pleading  in  particular  Actions.  Vide  Pleader, 
(2  A  I ,  &c.  to  the  end  of  the  title.) 

HACTION  UPON  THE  CASE, 

(A)  WHEN  IT  LIES.  p.  278. 

(B)  WHEN  IT  DOES  NOT  LIE. 

(B  1.)  When  there  is  no  temporal  damage,  p.  279. 

(B  2*)  When  there  is  no  particular  damage,  or  the  damage 

is  too  remote,  p.  279. 

(B  3.)  For  an  act  not  prohibited  by  law.  p.  280. 

(B  4.)  Where  the  damage  happens  by  default  of  the  plain- 
tiff, p.  280. 

(B  5.)  For  an  act  of  another  nature,  p.  280. 

As,  for  felony,  &c.  p.  280. 

(B  6.)  For  a  bare  trespass,  p.  280. 

(B  7.)  For  perjury,  p.  281. 

(B  8.)  When  another  remedy  is  given,  p.  281. 

^  (B  8.  a.)  Miscellaneous  cases,  p.  281.  }> 

(C)  PROCEEDING  IN  AN  ACTION  UPON  THE  CASE. 

(C  1.)  The  original,  p.  282. 

(C  2.)  The  declaration,  p.  282. 

(C  3.)  When  it  omits  viet  armis.  p.  282. 

[278] 


1*2  ACTION. 

(C  4.)  And  tiontra  pacem.  p.  283. 
(C  5.)  The  plea.  p.  283. 

(A)  WHEN  IT  LIES. 

An  action  upon  the  case  is  an  action  founded  upon  a  Wrong,  and  con* 
eludes  contra  pacem.     Vau.  101*     F.  N.  B.  92.  E. 

And  it  is  not  brought  upon*  a  writ  formed  in  the  register,  but  the  writ 
varies  according  to  the  variety  of  the  case.     8  Co.  48.  a. 

Yet,  it  is  an  action  allowed,  and  contained  in  the  register*     4  Co.  94.  b. 

In  all  cases,  where  a  man  has  a  temporal  loss,  or  damage  by  the  wrong 
of  another,  he  may  have  an  action  upon  the  case  to  be  repaired  in  dam- 
ages.(a) 

As,  if  A.  has  a  colliery,  and  B.  stops  up  a  highway  near  it,  whereby 
nothing  can  pass  to  his  colliery,  an  action  upon  the  case  lies  ;  for  he  ought 
to  be  remedied  in  particular,  though  it  was  a  highway  for  all.  Cont.  (but 
the  judgment  reversed)  Sal.  15.(6) 

If  the  parishioners  of  B.  ought  to  pass  a  ferry  toll-free,  every  parishioner 
shall  have  an  action  against  the  owner  of  the  ferry,  to  assert  that  right, 
where  he  has  a  particular  loss.  Semb.  2  Mod.  Ca.  352,  355.  Vide  post 
(B  2.) 

[*]So,  if  a  parishioner  be  excluded  the  vestry,  he  shall  have  an  action 
upon  the  case,  if  he  shews  a  right  to  be  in  the  place,  where  the  vestry  as- 
sembled.    R.  2  Mod.  Ca.  355. 

So,  if  the  wrong  of  another  is  not  directly  done  by  a  man,  but  is  the  con- 
sequence of  a  lawful  act  by  him,  he  ought  to  have  an  action  upon  the  Case* 
R.  2  Mod.  Ca.  272.     Vide  Trespass,  (D.) 

{  So,  after  the  death  of  a  legatee  for  life  of  personal  property,  an  action 
on  tjje  case  will  lie  for  the  remainder-man  against  the  person  in  whose  pos- 
session it  may  be.     Tabor  v.  Packwood,  2  Day,  52. 

So,  it  will  lie  by  one  of  two  covenantees,  against  the  covenantor,  for 
fraudulently  taking  and  pleading  a  release  from  the  other  covenantee,  who 
had  assigned  his  interest  in  the  covenant,  and  was  a  bankrupt.  Wolcott  v. 
Coleman,  2  Conn.  Rep.  324* 

So,  it  will  lie  against  a  corporation  aggregate,  for  neglect  of  corporate 
duty,  by  which  an  injury  is  sustained.  Riddle  v.  The  Proprietors  of  the 
Locks  and  Canals  on  Merrimack  river.     7  Mass.  Rep.  1 69. 

So,  for  the  grantor  against  the  grantee  of  land,  to  recover  a  part  of  the 
consideration  expressed  in  the  deed  to  have  been  paid,  which,  by  mistake, 
was  not  paid  or  secured.     Wilkinson  v.  Scott,  1 7  Mass.  Rep.  249. 

So,  an  action  on  the  case,  in  nature  of  waste,  will  lie  in  favour  of  the  re- 
versioner against  the  assignee  of  a  lessee*  Short  v.  Wilson,  13  Johns* 
Rep.  33. 

So,  the  owner  of  a  private  way,  laid  out  under  the  stat.  sess.  36*  c.  33.  s. 
20.  may  have  an  action  on  the  case  against  the  person  through  whose  land 


(a)  1.  It  is  adapted  to  every  special  invasion  of  one's  right  4  Burr.  3345. — £.  And  it  it 
no  objection  to  an  action  that  it  be  new  in  the  instance  if  it  be  not  new  in  its  principal.  3 
T.  R.  63.  ;  *  M.  k  8.  41». 

(6)  2  Ld.  Rd.  486.  ;  Com.  68. — B.  moors  a  barge  across  a  public  navigable  creek, 
whereby  A.,  who  is  navigating  along  the  creek,  'is  forced  to  unload  his  cargo  and  carry  it 
over  land,  thereby  incurring  considerable  expense.  Held  (hat  this  was  a  particular  damage 
beyond  what  the  rest  of  the  community  had  sustained,  sufficient  to  eutiti©  him  to  an  action. 
4M.fcS.  101. 
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it  is  laid,  for  ufcing  it  improperly.    Lambert  t>.  Hoke,  14  Johns.  Rep.  383. 

Ah  action  on  the  case  will  lie  for  selling  unwholesome  provisions,  brack- 
lin  v.  Fonda,  12  Johns.  Rep.  468. 

So,  if  a  depositary  sells  goods  for  less  than  a  fixed  price.  Serjeant  v • 
Blunt,  16  Johns.  Rep.  74.  It  seems,  that  if  an  agent  makes  a  contract  for 
his  principal,  without  authority,  he  is  liable  to  the  other  party,  in  a  special 
action  on  the  case.     Long  v.  Colburn,  1 1  Mass.  Rep.  97. 

So,  it  will  lie  against  a  physician  for  mingling  poisonous  drugs  with  wine, 
and  causing  another  to  drink  it  off,  whereby  great  pain  and  sickness  ensues ; 
although  the  act  is  done  without  malice*     Genay  x>.  Norris,  1  Bay.  6.  \ 

(B)  WHEN  IT  DOES  NOT  LIE. 

(B  1.)  When  there  is  no  temporal  damage. 

But  an  action  upon  the  case  does  not  lie,  when  there  is  not  any  temporal 
damage;  as,  against  a  woman,  who  pretends  herself  single,  and  inveigles  a 
man  into  a  marriage,  whereby  he  was  disturbed  in  conscience.  R.  1  Lev* 
247.     Vid.  Ent.  13.     Vide  1  Sid.  375.  (c) 

{  Nor  will  it  lie  for  a  single  woman  against  one  for  seducing  her  and  get- 
ting her  with  child,  under  the  false  pretence  of  marriage,  no  promise  of  mar* 
riage  being  alleged.     Paul  v*  Frazier,  3  Mass.  Rep.  71.  ( 

Nor  does  it  lie,  for  refusing  to  administer  the  sacrament.  Semb*  1 
Sid.  34. 

Nor,  for  not  reading  divine  service  to  him,  and  the  tenahts  of  his  manor. 
R.  5  Co.  73.  a.     1  Rol.  1 10. 1.  12.  (d) 

Nor,  for  a  legacy ;  for  it  is  only  due  by  the  spiritual  law*  R.  Ray*  24. 
1  Sid.  46.  (e) 

(B  2.)  When  there  is  no  particular  damage,  or  the  damage  is  too 

remote* 

So,  an  action  upon  the  case  does  not  lie,  when  there  is  no  particular  da- 
mage to  any  one,  but  it  is  common  to  many  :  As,  for  not  reading  divine  ser- 
vice to  the  tenants  of  his  manor ;  for  if  one  may,  all  may  have  an  action. 
R.  5.  Co.  73.  a.     1  Rol.  110*  1.  12. 

So,  it  does  not  lie  for  a  common  nuisance  without  a  particular  damage. 
Co.  Lit.  56.  a.  Vau.  341.  Dan.  172.  Vide  Action  upon  the  Case  for 
a  Nuisance,  (C.)  (/) 

So,  it  does  not  he  by  an  inhabitant  of  B*  for  not  keeping  a  common  ferry, 
in  which  all  the  inhabitants  by  custom  ought  to  pass  toll-free;  for  every  sub- 
ject has  the  same  cause  for  an  action.  R.  Sho.  257.  1  Sal.  12,  16.  3 
Mod.  289.     Vide  ante  (A.) 

So,  it  does  not  lie,  where  the  particular  damage  is  not  specially  alleged. 
1  Sal.  16. 
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'c)4T.R.  141. ;  Tide  etiam  3  Barr.  1670;    3  T.  R.  24. ;  654. 757. 

\d)  The  lots  of  fubstantial  benefit  arising  from  the  hospitality  of  friends,  is  a  sufficient 
special  damage.     3  Smith,  135.  I  Taunt,  39. 

(e)  1 .  Accord.  5  T.  R.  690. — 2.  Contra,  Cowp.  284.  5*9,  where  the  executor  has  pro* 
mised  to  pay  it.— 3.  Contra  too,  3  East.  120.  where  the  bequest  is  specific  and  the  exe- 
cutor has  assented. — 4.  Contra  too,  Ld.  Rd.  937.  6  Mod*  26.  Salk.  415.  Holt,  419,  where 
the  bequest  is  out  of  land. — 5.  An  unstamped  instrument  that  may  be  stamped  on  pay- 
ment of  a  penalty,  may  be  the  subject  of  an  action*  4  Taunt.  665. 
Supra  (A.) 
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As,  if  there  be  an  action  upon  the  case  for  stopping  up  a  highway,  where- 
by buyers  could  not  come  to  his  coal-pit ;  for  he  ought  to  say,  that  buyers 
were  coining,  and  were  hindered.     Court  divided.     1  Sal.  16. 

So,  an  action  upon  the  case  does  not  lie  against  a  sheriff  for  not  seizing 
the  goods  of  the  party,  after  a  capias  utlagatum  delivered  to  him  5  for  that 
goes  to  the  King's  loss.     R.  2  Vent.  89.  90.  (g) 

\  So,  an  action  will  not  lie  against  the  printer  of  a  newspaper  for  print- 
ing an  advertisement  incorrectly,  where  the  damage  is  remote  and  conse- 
Juential,  unless  he  is  particularly  cautioned.  Jackson  v.  Adams,  9  Mfe«£. 
ten.  484.  So,  an  act  done  with  an  unlawful  intent,  without  producing  ac- 
tual damage,  is  no  ground  of  a  civil  action.  Morgan  v.  Bliss,  2  Mass*  Rep. 
112.  ( 

[*](B  3.)  For  an  act  Hot  prohibited  by  law. 

So,  it  does  not  lie  for  an  act  not  prohibited  by  law,  though  it  be  to  the 
damage  of  the  party :  As,  if  a  lessee  at  will  by  negligence  burn  his  house, 
an  action  upon  the  case  d6es  hot  lie  ;  for  the  law  does  not  punish  him  for 
permissive  waste.  R.  5  Co.  13.  b.  Cro.  El.  777,  784.  4  Mod.  12.  Vide 
Action  upon  the  case  for  misfeasance,  (A  6.) — For  negligence,  (A  6.) 
Vide  Estates,  (H  5.) 

If  a  man  erect  a  dove-cote,  or  coney-borough  in  his  own  land,  though  the 
doves  or  conies  hurt  the  neighbours.     R.  Mo.  420,  453. 

If  a  man  shut  the  doors  of  his  house  against  the  sheriff,  who  comes  to  do 
execution  of  the  goods  of  another,  which  are  in  his  bouse.  '  R.  5  Co.  91. 
Mo.  663. 

If  a  master  give  correction  to  the  son  and  heir  apparent  of  B.  who  was 
his  apprentice,  whereby  he  becomes  lame,  and  is  disparaged  in  his  marriage, 
B.  cannot  have  an  action  upon  the  case.     R.  1  Leo.  50. 

If  a  man  enter  a  caveat,  whereby  any  one  entitled  by  the  King's  patent 
is  put  to  a  charge  in  obtaining  administration.     1  Sal.  37. 

(B  4.)     Where   the    damage    happens  by  the  default   of  the 

plaintiff. 

So,  it  does  not  lie,  where  the  damage  happens  by  the  negligence,  or  de- 
fault of  the  plaintiff  himself;  as,  if  a  man  agree  with  B.  to  carry  timber  to 
D.  to  be  laid  in  such  a  place  as  he  should  appoint ;  an  action  upon  the  case 
does  not  lie  for  not  appointing  a  place,  whereby  his  horses  are  spoiled.  R. 
2  Lev.  196.     1  Vent.  310.  (A) 

j  So,  where  one,  incautiously  erected  a  bouse  within  two  feet  of  his 
boundary  line,  and  the  adjoining  proprietor,  for  a  lawful  purpose,  removed 
bis  own  soil,  in  such  a  manner  that  the  house  was  thereby  rendered  useless, 
no  action  will  lie  for  the  injury  to  the  house.  Thurston  v.  Hancock,  12  Mass. 
Rep.  220.  But  an  action  is  sustainable  for  the  direct  injury  to  the  plain- 
tiff's soil,  by  excavating  it,  or  disturbing  its  natural  state  ;  but  not  for  the 
consequential  damage  resulting  from  the  plaintiff's  imprudence  in  placing 
his  house  too  near  the  boundary  of  his  land.     Ibid.  } 


(g)  The  damage  to  entitle  to  an  action  most  be  closely  connected  with  the  injurious  act. 
1  Camp.  58* 

(Ji)  To  a  right  of  action  it  is  essential  that  the  damage  sustained  be  the  necessary  con- 
sequence of  the  defendants  misconduct,  and  not  the  effect  of  the  plaintiff  'a  own  negli- 
gence, or  produced  by  the  wrongful  act  of  another.    2  Taunt.  314.  8XaaL  1. 
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(B  5.)  For  an  act  of  another  nature. 

So,  an  action  upon  the  case  lies  not  for  a  wrong,  which  is  a  felony ;  aa, 
if  a  man  kill  the  servant  of  another,  an  action  upon  the  case  does  not  lie 
by  the  master  per  quod  servithtm  amisit.  Per  three  J.  Yel.  90  Per  Twisd. 
1  Sid.  375.  1  Lev.  347.  j  Vide  Cook  v.  Darby,  4  Munf.  444.  }  Vide 
Trespass,  (D.)  (t) 

Or,  for  the  battery  of  his  wife,  by  reason  of  which  she  languished  for  six 
months,  and  then  died.     R.  2  Rol.  557. 1.  5.     Vide  Yel.  89,  90. 

So,  it  does  not  lie  against  an  husband  and  wife,  for  that  the  wife  affirmed 
herself  to  be  sole,  and  married  the  plaintiff*     R.  1  Lev,  247* 

(B  6.)  For  a  bare  trespass.     Vide  in  Trespass,  (D.) 

So,  it  does  not  lie  for  a  mere  trespass  ;  as,  for  pulling  down  a  wall,  and 
taking  off  the  tiles  from  an  house,  unless  it  be  alleged,  that  the  timber  was 
thereby  rotted*     Semb.  1  Rol.  104. 1.  5. 

So,  if  a  miller  take  toll  of  one,  who  is  toll-free,  an  action  upon  the  case 
does  not  lie,  but  trespass.     1  Rol.  105. 1.  5.    2  Rol.  556.  1.  10. 

So,  if  a  man  take  his  corn* 

OOr,  if  a  miller  take  more  for  toll,  than  he  ought.  1  Rol.  105*  1*  5. 1.  30. 
.  556.  1.  10. 
So,  if  a  man  enter  my  land,  and  do  a  nuisance  there*     1  Rol.  105. 1*  25* 

(B  7.)  For  perjury. 

So,  it  does  not  lie  for  perjury  of  a  witness,  whereby  the  plaintiff  reco- 
vered less  damages  in  an  action  of  trover*  Per  three  J.  And.  cont.  Cro. 
El.  520.  Ow.  158.  {  No  action  will  lie  for  suborning  a  witness  to  swear 
falsely  in  a  former  cause,  whereby  a  judgment  was  rendered  against  the 
plaintiff,  contrary  to  justice,  while  that  judgment  remains  in  force*  Bost- 
wickv.  Lewis,  2  Day,  447.  S.  P.  Smith  v.  Lewis,  3  Johns.  Rep.  157*  Vide 
Peck  v.  Woodbridge,  3  Day,  30.  }  Vide  post  (B.  8.)  Vide  2  And.  47,  (k) 

(B  8.)  When  another  remedy  is  given, 

Nor,  when  the  law  has  provided  another  remedy.  ~ 

In  chancery  ;  as,  ii  feoffees  to  an  use  at  common  law  refuse  to  make  a 
feoffment,  join  in  voucher,  &c.  an  action  upon  the  case  does  not  lie  ;  for 
they  shall  be  compelled  in  chancery.     1  Rol.  108*  1,  35,  45, 

If  the  lord  of  a  manor  refuse  to  hold  a  court,  or  to  admit  upon  a  surren- 
der. 1  Rol.  108*  1.  20,  30*  Vide  Action  upon  the  case  for  negligence, 
(A  2.) 

So,  if  a  tenant  of  a  manor  refuse  to  take  a  surrender  according  to  the 
custom.     R.  1  Rol.  108.1.  40. 

Or,  in  parliament ;  as,  for  a  false  return  of  one  elected  a  burgess  for  par- 
liament ;  for,  that  is  cognizable  in  parliament ;  unless  it  be  upon  the  st.  23 
H.  6.  15.  Vide  Action  upon  the  case  for  deceit,  (A  6.) — For  misfea- 
sance, (A  1.) — For  negligence,  (A  2.)  R*  Where  the  action  was  before  the 
determination  of  the  election  in  parliament.     Lut.  89. 

(t)  Where  an  act  amounts  to  a  felony,  the  offender  must  first  be  prosecuted  before  the 
party  injured  can  sue  for  redress.  4  T.  R.  320.  Yet  then,  even  after  an  acquittal,  unless 
obtained  by  collusion,  action  lies.     12  East,  409 . 

(&)  (B  7.  b.)  Legality  of  the  source  whence  derived. 

An  action  arising  out  of  a  breach  of  duty  fails.    8  East,  171. 

(B  7.  c.)  Injury  from  inevitable  accident, 

A  party  is  not  liable  for  an  inevitable  injury.    4  Burr.  2092, 
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So,  for  a  double  return  made  tnalitiose,  an  action  upon  the  case  dpes  lie 
by  the  common  law.     R.  2  Vent  37.  2  Lev.  1 1 4.  R.  3  Lev.  29. 

So,  after  a  determination  in  parliament,  the  party  against  whom  it  waa 
determined,  cannot  have  an  action  upon  the  case  for  a  false  return  against 
the  officer,  who  returned  another  elected.     Lut.  89. 

So,  when  a  remedy  is  provided  by  statute ;  as,  if  a  statute  prohibits  the 
importation  of  cards  without  license,  &c.  an  action  upon  the  case  does  not 
lie,  by  any  who  has  the  King's  license,  against  the  importer,  for  a  damage 
to  him.     1  Rol.  106.  1,  10. 

{  So,  where  the  legislature  authorize  the  making' a  canal,  and  provide  a 
special  mode  of  redress  for  those  who  are  injured  by  it,  an  action  at  com* 
mon  law  will  not  lie  for  the  injury.  Stevens  v.  The  Proprietors  of  the 
Middlesex  Canal,  12  Mass.  Rep.  466.  So,  sinee  the  st.  1795,  c.  74.  no  ac- 
tion at  common  law  will  lie  against  the  owner  of  mills,  for  overflowing  the 
land  of  another ;  unless  he  refuses  to  give  security  for  the  yearly  damages, 
&c.  Stowell  v.  Flagg,  1 1  Mass.  Rep.  364. 

So,  no  action  at  common  law,  will  lie  for  an  incorporated  manufacturing 
company  against  a  stockholder,  to  recover  the  amount  of  assessments  on  his 
capital  stock,  the  act  of  incorporation  furnishing  a  different  remedy.  The 
Franklin  Glass  Company  v.  White,  1 4  Mass.  Rep.  286.  But  it  seems,  that 
when  the  defendant  has  expressly  agreed  to  pay  the  assessments,  an  action 
will  lie  in  the  promise.  The  Andover  and  Medford  Turnpike  Corporation 
t.  Gould,  6  Mass.  Rep.  40.  | 

So,  an  action  upon  the  case  does  not  lie  for  perjury,  whereby  a  verdict 
passed  against  him  ;  for  he  ought  to  sue  upon  the  st.  5  JSL  Per  three  J, 
2  And.  47.  Vide  ante  (B  7.)  Vide  Cro.  El.  520.  Q.  3  Wils.  443,  454. 

Nor,  for  a  false  oath  in  chancery,  or  in  an  affidavit,  &c.  for  the  party  shall 
have  a  remedy  in  the  star-chamber,  or  elsewhere.     R.  2  Rol.  195,  198.(/) 

<{  (B  8.  a.)  Miscellaneous  cases,  }> 

\  1.  An  action  on  the  case  will  not  lie  for  false  representations  respect* 
ing  facts,  which  the  defendant  is  under  no  legal  obligation  to  communicate, 
by  which  a  party  sustains  an  injury.  Otis  t>.  Raymond,  3  Conn.  Rep.. 
413. — 2.  Nor  by  an  executor  for  drowning  the  lands  of  the  testator,  in  his 
life  time.  M'Laughlin  r.  Dorsey,  1  Har.  and  M'Hen.  224. — 3.  Nor  against 
the  executor  of  a  sheriff's  deputy,  for  a  non-feasance  in  his  office,  for  his  as- 
sets are  not  benefitted  thereby.  Cravath  v,  Plympton,  13  Mass.  Rep.  454. 
—4.  Nor  against  an  individual  stockholder  of  an  incorporated  bank,  for  the 
notes  of  the  bank  in  circulation,  in  favour  of  the  holder  of  such  notes  ;  the 
business  of  the  bank  having  been  discontinued,  and  the  stock  divided 
among  the  several  stockholders.  Spear  v.  Grant,  16  Mass.  Rep.  9.  Nor 
will  it  lie  against  an  individual  stockholder,  where  the  charter  of  the  bank 
has  expired,  and  the  stockholders  have  made  such  dividends  of  stock  among 
themselves,  that  the  remaining  stock  is  insufficient  to  redeem  the  outstand- 
ing bills.  Vose  t>.  Grant,  15  Mass.  Rep.  505. — 5.  Nor  will  the  action  lie 
for  representing,   that  a  rival  ferry  is   better  than  the  plaintiff's  ferry, 

(t)  1  Where  a  statute  gives  an  action  for  damages,  not  specifying  the  form,  if  by  cal- 
culation they  can  be  reduced  to  a  certainty,  debt  is  the  proper  remedy ;  thus  for  the  treble 
value  of  tithes  not  set  out;  But  if  unliquidated,  case  ;  thus  against  a  sheriff  on  st.  28  EH*. 
c.  4.  6  T.  R.  771. — 2.  Where  a  statute  gives  a  remedy  by  t4  action  on  the  case,"  ax*. 
action  in  tort  is  maintainable.  7  T.  R.  36»~ 3.  Replevin,  and  net  an  action  on  the  case,  is 
the  form  appropriated  by  law  to  recover  damages  for  impounding  after  a  tender.  1 
T.R.261. 
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whereby  travellers  are  induced  to  use  the  former  instead  of  the  latter. 
Johnson  v.  Hitchcock,  15  Johns,  Hep.  185. — 6.  Nor,  for  the  breach  of  a 
contract  founded  on  an  illegal  transaction  ;  as  where  a  contract  concerning 
the  sale  of  land,  is  executed,  which  constitutes  the  cripie  of  maintenance, 
the  grantee  cannot  sustain  a  special  action  on  the  case  in  nature  of  deceit, 
against  the  grantor,  for  conveying  the  supposed  title  of  the  land  to  the  ten- 
ant  in  possession,  pending  a  suit  for  the  land,  brought  by  the  grantee,  in  the 
name  of  the  grantor ;  whereby,  the  suit  was  defeated*  Swett  v.  Poor,  1 1 
Mass.  Rep.  549. — 7.  So,  where  one  extends  the  rights  of  hospitality  to  the 
mother  of  his  wife,  by  permitting  her  to  remain  at  his  house,  although  for- 
bidden so  to  do  by  the  husband,  no  action  will  lie  against  him  by  the  hus- 
band, for  thus  harbouring  his  wife.  Turner  v.  Estes,  3  Mass.  Rep.  317.—. 
8.  Nor  will  an  action  lie  against  the  owner  ofadomestick  animal,  for  an 
injury  which  it  may  commit,  without  notice  that  it  is  accustomed  to  do  mis- 
chiei.    Vrooman  v.  Lawyer,  13  Johns.  Rep.  339.  \ 

[*](C)  PROCEEDING  IN  AN  ACTION  UPON  THE  CASE. 

(C  1.)  The  original. 

By  the  at.  19  H.  7.  9.  the  like  process  shall  be  in  actions  upon  the  case 
in  B.  R.  and  C.  B.  as  in  trespass,  or  debt. 

And  therefore,  the  process  shall  be  attachment,  distress,  capias,  and  so  to 
outlawry. 

If  an  action  upon  the  case  be  commenced  in  B.  R.  by  original,  the  defen- 
dant may  he  outlawed. 

(C2.)  The  declaration. 

In  an  action  upon  the  case,  the  original  contains  the  whole  case* 

And  the  course  was  to  recite  the  original  in  the  declaration. 

But  now  in  B.  R.  and  C.  B.  by  rule  of  court,  the  declaration  need  not 
repeat  the  original  writ,  but  shall  say  only,  Jl*  queritur,  ire.  inpladto  trans- 
gress, super  casum.  or  attachiatus  fuit  ad  respondent  B.  in  placito  trans- 
gress, super  casum*  CompL  Att.  298,  344.  Vide  rules  and  orders  of  C.  B. 
26. 

So,  if  the  writ  be  recited  to  be  inpladto  transgress*  and  the  declaration 
be  transgress,  super  casum,  it  is  good ;  for  in  placito  transgress,  extends  to 
trespass  upon  the  case,  as  well  as  trespass.  K.  Cro.  Car.  254.  D.  Hob. 
1  SO.  R.  Cro.  Car.  325. 

So,  if  the  declaration  begins,  quod  cum,  ire.  and  concludes  per  quod,  ire. 
this  seems  a  declaration  in  an  action  upon  the  case,  though  it  has  the  words 
usual  in  trespass*     R.  Al.  84.     R.  3.  Lev.  338. 

(C  3.)  When  it  omits  vi  et  armis. 

A  declaration  in  an  action  upon -the  case  generally  omits  vi  et  armis.  F. 
N.  B.  86.  H.     42  Ass.  pi.  9.     I  Roll.  1.   1.  23.     Post,  185.  (F  1.) 

And  therefore,  in  an  action  upon  the  case  for  negligence,  or  nonfeasance* 
if  the  declaration  be  vi  et  armis,  it  is  bad.     R.  9  Co.  50.  b. 

So,  in  an  action  upon  the  case  for  stopping  a  watercourse  in  his  own  land. 
Per  two  J.  Poph.  170,  171. 

Or,  for  erecting  a  gate,  whereby  he  was  hindered  in  his  way  to  his  close. 
R.  Godb.  54. 
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So,  in  an  action  upon  the  case  for  the  disturbance  of  a  liberty  :  as,  for 
disturbing  one  in  his  seat  in  a  church*  R.  Per  two  J.  Haught.  cont.  2  Rol. 
139. 

But,  an  action  upon  the  case  for  a  misfeasance,  which  is  the  cause,  but  not 
the  very  point  of  the  action,  may  be  alleged  vi  et  armis  :  as,  in  an  action 
for  a  disturbance  to  hold  a  court,  per  quod  he  lost  his  fees,  the  disturbance 
may  be  alleged  vi  et  armis*    R.  9  Co.  50.  B. 

So,  in  an  action  upon  the  case  for  a  rescous,  the  rescous  may  be  alleged 
vi  et  armis.     R.  saepe  Hob.  1 80.  » 

So,  for  chasing  his  cattle.     R.  Cro.  Car.  325. 

For  disturbing  him  in  the  profits  of  a  fair.     2  Rol.  139.'  2  Cro.   123, 

For  disturbing  him  in  his  way.     2  Rol.  139. 

(C  4.)  And  contra  pacem. 

So,  a  declaration,  in  an  action  upon  the  case  for  negligence,  or  nonfea- 
sance, shall  not  say  contra  pacem.     R.  9  Co.  50.  b. 

[*]But  an  action  upon  the  case  is  founded  upon  a  wrong,  and  may  con- 
clude contra  pacem.     F.  N.  B.  92.  E.     Vau.  101. 

And  therefore,  where  it  may  say  vi  et  armis,  it  may  conclude  contra  pacem. 

(C  5.)  The  plea. 

The  general  issue  covers  every  defence  founded  in  merits  or  equity.  g 
Burr.  1353.     1  Blk.  388.     Loflt.  536. 

ACTION  UPON  THE  CASE  UPON  ASSUMPSIT. 

(A)  WHEN  AN  ASSUMPSIT  LIES. 

(A  1.)  Upon  an  implied  promise,  p.  284. 

(A  2.)  Upon  a  bill  of   exchange,   and   promissory   note. 

p.  289. 

How  bills  of  exchange  must  be  made,  accepted,  and 

protested,  Vide  in  Merchant,  (F  4.  &c.) 

(A  3.)  Upon  an  express  promise ; 

The  words  must  be  certain,  p.  292. 

(A  4.)  But,  certainty  to  a  common  intent  is  sufficient,  p. 
292. 

(A  5.)  And  there  shall  be  a  reasonable  construction,   p. 
292. 

(B)  CONSIDERATION. 

What  will  be  a  good  consideration; 
(B  1.)  Forbearance  of  a  suit.  p.  294. 
(B  2)  Surceasing  of  a  suit  p.  296. 
(B  3.)  Discharge  of  a  debt,  or  security,  p.  296. 
(B4.)  Proof  of  a  debt  p.  296. 
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(B  5.)  Endeavour  to  act  p.  297. 

(B6.)  Permission,  p.  297. 

(B7.)  Mutual  promise,  p,  298* 

(B8.)  Marriage,  p.  298. 

(B  9.)  Voluntary  performance  of  an  act,  which  he  ought 
to  da  p.  298. 

(B  10.)  Any  other  act,  by  which  the  defendant  has  bene- 
fit.  p.  299. 

(B  11.)  Or,  the  plaintiff  has  labour,  or  detriment,  p.  299. 

(B  12.)  Consideration  executed  in  part,  or  in  whole,  p. 
299. 

(B  13.)  Void  in  part.  p.  300. 

(B  14.)  Voidable,  p.  301. 

(B  15.)  Consideration  arising  from  another,  p.  301. 

<C)  WHEN  AN   ASSUMPSIT   LIES  THOUGH   THERE  BE  ANO- 
THER REMEDY,  p.  301. 

P](D)  AT  WHAT  TIME  IT  LIES.  p.  302. 

(Ea.)  BY  WHOM  IT  SHALL  BE  BROUGHT,  p.  303. 

(E  bi)  Against  whom  it  shall  be  brought,  p.  305. 

(F)  WHEN  AN  ASSUMPSIT  DOES  NOT  LIE. 

(F  1.)  Upon  an  undertaking  by  deed.  p.  -315. 

(F  2)  Upon  a  casual  speaking,  p.  316. 

(F  3.)  When  it  does  not  lie  without  a  memorandum  in 
writing,  p.  316. 

(F4.)  Does  not  lie  for  an  unlawful  thing,  p.  319. 

(F  5.)  Does  not  lie  without  a  consideration,  p.  320. 

(F  6.)  Or,  if  the  consideration  be  executed,  p.  321. 

(F  7.)  Or,  be  unlawful,  p.  321. 

(F  8.)  Or,  not  beneficial  to  the  defendant,  nor  detrimental 
to  the  plaintiff,  p.  323. 

(G)  HOW  AN  ASSUMPSIT  MAY  BE  DISCHARGED,  p.  325. 
(H)  THE  PROCEEDING  UPON  AN  ASSUMPSIT. 

(H  1.)  Original,  p.  327. 

(H  2.)  Declaration,  p.  327. 

When  a  declaration  in  assumpsit  shall  be  delivered, 
vide  in  Pleader,  (C  2.  &c) 
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In  what  coanty  it  shall  be  brought,  vide  Action* 

(N  11,  12.) 
Distinct  matter  shall  not  be  joined  with  it  in  the 

sane  declaration,  vide  Action,  (G.) 

(H  3.)  Must  be  certain,  p.  327. 

(H4*)  Other  requisites,  p.  331. 

(H  5.)  Pleas  in  assumpsit.  p>  332. 

(H  6.)  Non  assumpsit  infra  sex  annos.  p.  332. 

(H  7.)  Replication    to  JYon    assumpsit  ittfra   sex  annos; 

pi  33$. 
(H8.)  Pleas  in  discharge,  vide  Pleader,  (2  G.  2.  &c.) 

p.  337. 

(A)  WHEN  AN  ASSUMPSIT  LIES. 

(A  1.)  Upob  an  implied  promise; 

An  assumpsit  lies  upon  every  executory  promise  not  performed,  made  up- 
on a  good  consideration. 

Though  the  promise  be  not  made  by  express  words,  (m) 

[*]As,  upon  every  contract  executory,  each  party  shall  have  an  assumpsit 
against  the  other,  who  does  not  perform  his  part  of  the  contract,  and  shall 
recover  the  whole  debt,  besides  his  special  loss,  in  damages.  R.  4  Co.  94. 
Mo.  433,  667,  Stale.     R.  2  Cro.  544.  R.  Jon.  146, 

So,  for  arrears  due  upon  an  account.  R.  Yel.  70.  Adm.  1  Rol.  S3. 1. 
47.     Mo.  854.  2  Cro.  69.  Dan.  26. 

So,  if  a  man  receive  goods,  or  money,  to  my  use.  Vide  37  Eliz*  1  Rol* 
27. 1.  45.  But  R.  ace.  14  Jac.  1  Rol.  1. 1.  10.  and  in  1651,  1  RoL  32.  1. 
30.  Dan.  26.  (n)  {  Vide  also,  Dickinson  v.  Harrison,  1  Day,  10.  Pet- 
tibonev.  Pettibone,  4  Day,  175.  Hall  i>.  Marston,  17  Mass.  Rep.  575. 
Freeman  v.  Otis,  9  Mass.  Rep.  272.  Appleton  u.  Crowninshield,  8  Mass. 
Rep.  340.  Selfridge  ?•  Gill,  4  Mass.  Rep.  95.  Heard  v.  Bradford,  4 
Mass.  Rep.  326.  Stiles  v.  Campbell,  11  Mass.  Rep.  321.  Floyd  v.  Day, 
3  Mass.  Rep.  403.  Emerson  v.  Providence  Hat  Manufacturing  Company, 
12  Mass.  Rep.  237.  Emerson  v.  Cutts,  12  Mass.  Rep.  78.  Neilson  x>. 
Blight,  1  Johns.  Cas.  205.     Admrs.  of  Dumonds  x>.  Carpenter,  3  Johns.  Rep. 

(m)  1.  Whether  a  promise  be  express  or  implied  is  matter  of  evidence  and  can  never  be 
known  by  the  record,  since  what  is  there  alleged  is  an  express  promise.  1  T.  K*  SIS- ;  1 
Taunt.  542. ;  vide  2  H.  B.  563.  n.  5  East,  437.  1  T.  R.  153.  I  Salk.  8.  pi.  1.— 2.  Cir- 
cumstances whence  a  tacit  consent  may  be  inferred  are  equivalent  to  an  express  promise. 
4  M.  &  S.  275.— -3.  Where  there  is  an  express  contract  the  law  will  not  imply  one.  2  T.  R. 
105' ;  6  T.  R.  320.— 4.  Though  a  moral  obligation  is  a  good  consideration  for  an  express 
promise  it  will  not  raise  an  implied  one.    2  East,  505. 

(n)  Money  paid  to  one  not  entitled  to  receive  it,  and  without  expressing  any  use,  is 
received  to  the  use  of  the  payer.  5  Taunt.  143.— 2.  An  agent  by  receiving  a  bill  and  its 
contents  when  due  is  not,  against  his  express  dissent  notified  to  the  creditor  before  the  lat- 
ter event,  liable  to  an  action  of  money  had  and  received  at  the  suit  of  a  creditor  to  whom 
the  principal  in  the  letter  remitting  the  bill  directed  a  portion  of  the  money  when  received 
to  be  paid  over.  14  East,  582.-3.  Where  money  has  been  paid  into  a  banker's  for  the  ex- 
press purpose  of  taking  up  a  bill  made  payable  there,  unless  the  trust  was  unequivocally  re- 
pudiated at  the  time,  he  is  liable  to  the  holder  as  for  money  had  and  received.  14  East, 
590.  598. 
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183.  Winter  v.  Bank  of  New- York,  2  Caines'  Rep,  837.  Dm*,n  and 
Henderson  ?.  Cranston,  7  Johns.  Rep.  442*  Mosher ».  Hubbard,  1 3  Johns, 
Rep.  510.  Rice  v.  Peet,  15  Johns.  Rep.  503.  Mechanicks'  and  Fanners9 
Bank  r.  Smith,  1 9  Johns.  Rep.  1 1 5.  Clark  v.  Herring,  5  Binn.  33.  Baird 
v.  Blaigrove,  I  Wash.  1 70.  Eastwick  t>.  Hagg,  1  Dall.  222.  Stapp  t>*  An- 
derson, 1  Marsh.  535.  Harper  v.  Hampton,  1  Har.  and  Johns.  622.  Du- 
puy  r.  Johnson,  1  Bibb,  562.  Pierce  z>.  Crafts,  12  Johns.  Rep.  90.  Wheel- 
er  v.  Board,  12  Johns.  Rep.  363.  Ulmer  v.  Ulmer,  2Nottand  M'Cord, 
489.  A  general  count  for  money  had  and  received,  will  lie  against  a  trustee 
by  fbecesHw  que  trust.     Weston  v.  Baker,  1 2  Johns.  Rep.  276. 

So,  it  will  lie  by  one  against  his  co-partner,  for  money  paid  him,  over  and 
above  his  proportion  of  the  profits,  on  dissolution  and  adjustment  of  the 
partnership  concerns.  Bond  v.  Hays,  12  Mass.  Rep.  34.  But  it  will  not 
lie  by  one  partner  against  another,  for  a  balance  due  upon  the  partnership 
account,  unless  the  account  has  been  liquidated  and  the  balance  struck. 
Beach  r.  Hotchkiss,  2  Conn.  Rep.  425.     Ozeas  v.  Johnson,  1  Binn.  191. 

So,  it  will  lie  against  an  administrator  by  residuary  legatees,  for  distribu- 
tive share  in  the  residuum  of  the  testator's  estate.  Hollobacjc  v.  Van  Bus- 
kink,  4  Dall.   147* 

So,  if  tenants  in  common  sell  the  common  property,  and  one  receives  the 
whole  purchase  money,  the  other  may  have  assumpsit  for  his  proportion. 
Coles  Vm  Coles,  15  Johns.  Rep.  159.  And  so,  if  one  tenant  in  common  re- 
ceives the  whole  profits  of  the  common  property.  Brigham  x>.  Eveleth,  9 
Mass.  Rep.  538.  Vide  Seldon  v.  Hickodk,  2  Caines'  Rep.  166.  Jones  v. 
Harraden,  9  Mass.  Rep.  540.  in  nota.     Bond  v.  Hays,  12  Mass.  Rep.  34. 

So,  where  a  promisor  pays  money  on  a  promissory  note,  which  is  not 
indorsed,  and  judgment  is  rendered  against  him  for  the  full  amount  of  the 
note.  Rowez>.  Smith,  16  Mass.  Rep.  306.  Fowler  v.  Shearer,  7  Mass. 
Rep.  14.    Vide  Story  v.  Barrell,  2  Conn.  Rep.  665. 

So,  a  special  count  in  assumpsit  will  lie  against  the  sheriff,  for  money  lev- 
ied on  execution,  by  him  or  his  deputy.     Overton  v*  Hudson,  2  Wash.  173. 

So,  the  guardian  of  the  heir  cannot  retain  money  received  by  him  from 
the  executor,  unless  the  executor  has  passed  a  final  account  with  the  or- 
phans9 court,  and  an  order  has  been  made  to  pay  over  the  money  to  the 
guardian.     Wilson  v.  Boyer,  1  Har.  and  Johns.  297. 

It  will  also  lie  against  one  who  receives  money  for  a  specifick  object,  and 
neglects  to  apply  it :  As  where  the  defendant  received  money  of  the  plaintiff, 
to  be  invested  in  the  purchase  of  real  estate,  which  he  failed  to  invest,  and 
converted  the  money  to  his  own  use.  Wales  v.  Wetmore,  3  Day,  252..— 
So,  where  the  principal  in  a  replevin  bond,  delivered  money  to  thfe  agent  of 
the  plaintiff,  who  was  a  surety  of  the  principal,  to  be  applied  to  the  bond, 
but  the  agent  neglected  to  make  the  application  ;  whereby,  the  plaintiff  had 
been  compelled  to  pay  the  bond.  Stockdon  v.  Bayless,  2  Bibb,  60.  Vide 
Ulmer  v.  Ulmer,  2  Nott  and  M'Cord,  489. 

And  where  a  promissory  note  was  paid  in  bank  notes,  one  of  which  was 
afterwards,  discovered  to  be  counterfeit,  an  action  on  an  implied  assumpsit, 
will  lie  to  recover  the  amount  of  the  counterfeit  note.  Young  v.  Adams,  6 
Mass.  Rep.  182. 

So,  where  the  loser  of  goods  offers  a  reward  for  their  restoration,  the  find- 
er is  entitled  to  a  reward,  pro  rata,  if  a  part  only  of  the  goods,  are  found  and 
restored.     Symmes  v.  Frazier,  6  Mass.  Rep*  344. 

So,  it  will  lie  on.  a  foreign  judgment;  but  the  judgment  is  only  prima  fa- 
cie evidence  of  a  debt,  and  the  defendant  may  avail  himself  of  all  the  bene- 
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fits  which  he  might  have  had,  on  trial  of  the  original  action.  Buttrick  *. 
Allen,  8  Mass.  Rep.  273.  But  assumpsit  will  not  lie  on  a  domestick  judg- 
ment ;  in  this  case,  deht  is  the  only  proper  remedy.  Tune  v.  Williams,  1 
Hayw.  18.  Garland  v.  Tucker,  1  Bibb,  361.  Andrews  v.  Montgomery,  19 
Johns.  Rep.  162.  Vide  Mills  v.  Duryee,  7  Cranch,  481.  Hampton  *. 
M'  Connel,  3  Wheat.  234. 

An  action  for  money  had  and  received,  will  lie  against  partners,  by  the 
holder  of  a  promissory  note,  where  one  partner,  without  the  knowledge  of 
the  other,  in  the  partnership  name,  executed  the  note,  and,  fraudulently,  in- 
dorsed upon  it,  the  name  of  the  promisee,  and  put  in  cir^ulat  ion,  thus  in* 
dorsed.     Boardman?.  Gore,  15  Mass.  Rep.  331. 

So,  if  a  banking  company  is  incorporated,  with  the  privilege  of  creating 
6tock  to  an  amount  not  less  than  a  certain  sum,  and  not  exceeding  a  greater 
sum,  and  they  commence  business  with  the  minimum,  and  afterwards  agree 
to  augment  the  amount  of 'stock  to  the  maximum,  the  original  stockholders 
have  a  right  to  subscribe  for,  and  hold,  the  new  stock,  in  proportion  to  the 
number  of  their  original  shares,  respectively  ;  and  if  the  corporation,  or  its 
officers,  refuse  to  permit  a  stockholder  so  to  subscribe,  he  may  sustain  a 
special  declaration  in  assumpsit,  against  the  corporation,  for  such  refusal ; 
and  the  excess  of  the  market  value  above  the  par  value  of  the  stock,  at  the 
time  when  the  certificates  should  have  been  issued,  with  the  interest  on 
such  excess,  will  be  the  rule  of  damages.  Gray  s.  Portland  Bank,  3  Mass. 
Rep.  364. 

So,  where  a  lessee  assigns  his  lease,  by  deed  poll,  subject  to  the  duties, 
conditions  and  reservations  under  which  he  holds  the  land,  viz.  the  pay- 
ment of  rent,  &c.  and  the  assignee  enters  under  the  deed,  the  lessee  may 
have  assumpsit  for  the  non-performance  of  the  duties  reserved ;  and  the 
promise  being  raised  by  operation  of  law,  is  not  within  the  statute  of  frauds. 
Goodwin  v.  Gilbert,  9  Mass.  Rep.  510. 

And  where  the  plaintiff  released  his  right  to  a  parcel  of  land,  and  in  the 
deed,  acknowledged  the  receipt  of  the  consideration,  but  which,  in  fact,  was 
not  paid,  the  grantee  having  taken  possession  of  the  land,  assumpsit  will  lie 
to  recover  the  consideration  money,  and  parol  evidence  is  admissible  to 

8 rove,  that  the  consideration  expressed  in  the  deed,  has  not  been  paid^ 
owen  v.  Bell,  20  Johns.  Rep.  338.  Shephard  v.  Little,  14  Johns.  Rep. 
210.  But  Semb.  Cont  Dixon  v.  Swiggett,  1  Har.  and  Johns.  252.  Hos- 
kins  v.  Wright,  1  Hen.  &  Munf.  377. 

So,  assumpsit  will  lie  by  an  illegitimate  child  against  the  administrators  of 
the  reputed  father,  on  a  promise  of  the  intestate,  made  in  consideration  of  ser- 
vices rendered.     Conrad  v.  Conrad,  4  Dall.  1 30. 

So,  if  one  employs  the  slave  of  another  the  law  will  imply  a  promise,  on 
the  part  of  the  employer,  to  pay  the  master  for  his  services.  Cook  v.  Hus- 
ted,  1 2  Johns.  Rep.  1 88.    - 

The  mother,  being  a  widow,  is  under  no  legal  obligation  to  support  her  in- 
fant daughter,  who  is  possessed  of  sufficient  estate  in  her  own  right,  for  her 
support ;  and  the  daughter,  when  at  full  age,  is  liable  in  an  implied  assump- 
sit, former  board,  during  her  infancy.     Whipple  v.  Dow,  2  Mass.  Rep.  415. 

So,  indebitatus  assumpsit  will  lie  for  work  and  labour ;  as  where  the  plain- 
tiff, a  young  man,  went  to  live  with  his  uncle,  who  promised  to  do  by  him 
as  his  own  child  ;  and  said,  that  he  should  be  one  of  his  heirs,  and  spoke  of 
advancing  a  sum  of  money  to  purchase  ?  farm  for  him,  as  a  compensation 
for  his  services,  but  died  without  making  any  provision,  for  him.  Jacobson 
v.  Grange's  Ex'rs.  3  Johns.  Rep.  199 — But  where  the  plaintiff,  after  he  ar- 
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rived  at  full  age,  lived  with,  and  worked  for  the  defendant,  his  father,  who 

5 promised  to  reward  him  well,  and  provide  for  him  in  his  will,  no  action  will 
ie  in  the  life  time  of  the  father  ;  but  it  seems,  that  if  the  father  should  die 
without  making  any  provision  for  him  in  his  will,  an  action  may  be  main- 
tained for  a  reasonable  compensation.  Patterson  v,  Patterson,  13  Johns. 
Ren.  379. 

But  where  services  are  rendered  merely  in  expectation  of  a  legacy, 
without  any  contract  expressed  or  implied,  and  relying  on  the  testator's 
generosity,  no  action  for  compensation  will  lie  against  the  executors.  Lit* 
tie  r.  Dawson,  4  Dall.  111. 

The  law  will  imply  a  promise  to  pay  rent,  arising  from  the  use  and  occu- 
pation of  land.  Gunn  v.  Scovil,  4  Day,  228.  Hayes  v.  Acre,  Cam.  &  Nor. 
19.  M' Williams  v.  Willes,  1  Wash.  199.  Eppes'  Exr's.  *.  Cole,  4  Hen. 
&Munf.  161.  Anon.  1  Hayw.  485.  Henwood  t>.  Cheeseman,  3  Serg.  & 
Rawle,  500.  And  this  principle  is  applicable  in  cases  where  the  lessee 
holds  over  the  term  of  the  lease  and  under  a  covenant  for  renewal.  Abeel 
v.  Radcliff,  1 3  Johns.  Rep.  297. 

So,  if  the  lease  be  by  parol,  for  one  year.  Osgood  v.  Dewey,  13  Johns. 
Rep.  240.  But  where  the  tenant,  after  the  expiration  of  a  parol  demise, 
and  the  payment  of  rent,  holds  over,  he  cannot,  in  an  action  against  him  for 
use  and  occupation,  plead  nil  habuit  in  tenementis  ;  and  his  subsequent  hold- 
ing shall  be  deemed  to  have  been  by  the  implied  permission  of  the  lessor. 
Ibid.  But  semb.  cpnt.  Tschudy  v.  The  State,  3  Har.  &  M'Hen.  1.  Vide 
Cornell  v.  Lamb,  20  Johns,  Rep.  4Q7.  Cumromge  *•  Noyes,  10  Mass.  Rep. 
433. 

But  assumpsit  for  use  and  occupation,  will  not  lie  where  the  relation  of 
landlord  and  tenant  does  not  exist  between  the  parties  ;  as  where  the  defen- 
dant came  into  possession  as  a  purchaser  from  the  plaintiff.  Vandenheuvel 
«.  Storrs,  3  Conn.  Rep.  203.  Bancroft  r.  Wardwell,  13  Johns.  Rep.  489. 
Smith  v.  Stewart,  6  Johns.  Rep.  46. 

Nor  will  it  lie  against  a  bona  fide  purchaser  from  the  heirs  of  a  disseisor, 
after  a  descent  cast,  and  without  notice  of  the  disseisin.  Wharton  v.  Fitz- 
gerald, 3  Dall.  503. 

Nor  can  it  be  maintained  by  the  assignee  of  a  lease  for  Ijfe ;  although 
there  be  an  express  promise,  by  the  lessee  to  pay  rent.  Codman  t>.  Jen- 
kins, 14  Mass.  Rep.  93. 

Nor  against  a  mere  trespasser.     Ryan  v.  Marsh,  2  Nott  &  M'Cord,  156. 

So,  general  indebitatus  assumpsit  will  lie  upon  an  original  cause  of  action, 
although  there  may  be  some  special  agreement  between  the  parties,  not  un- 
der seal,  relating  to  the  transaction $  and  the  special  agreement,  whether  in 
writing  or  not,  may  be  given  in  evidence  to  support  such  general  count ; 
but  if  goods  are  sold  and  delivered,  or  money  be  paid,  or  services  rendered, 
in  pursuance  of  a  valid  subsisting  contract,  the  party  cannot  recover  upon 
the  common  counts,  but  must  resort  to  a  special  count  upon  the  agreement. 
Thus ;  a  count  for  money  had  and  received  may  be  sustained  bv  the  indor- 
see of  a  negotiable  promissory  note,  against  the  indorser ;  and  the  note  may 
be  given  in  evidence  under  the  general  issue.    State  Bank  v.  Hurd,  12 

Mass.  Rep.  173.  , 

So,  indebitatus  assumpsit  will  lie  for  use  and  occupation  of  a  race-ground, 

notwithstanding  a  subsisting  special  agreement,  in  writing,  relating  to  the 

subject     M'Williams  v.  Willis,  1  Wash.  199, 

So,  where  the  defendant,  who  had  received  certain  sums  of  money  of  the 

plaintiff,  at  different  times,  afterwards  executed  a  writing  acknowtecfeing  the 
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receipt  of  the  money,  rind  which  contained  these  words,  "  and  which  I  am 
<o  pay  on  request,"  it  was  held,  that  the  original  cause  of  action  was  not  ex* 
tinguished,  and  that  the  writing  was  proper  evidence,  under  a  general  count 
for  money  hod  and  received,    Hinsdale  p.  E$lls,  3  Conn.  Rep.  377. 

So,  a  general  count  for  goods  sold  and  delivered,-  may  be  sustained,  where 
a  bill  was  given  for  the  amount,  which  was  dishonoured  ;  provided,  the  bill 
was  not  expressly  received  as  payment.  Dougal  v.  Cowles,  5  Day,  511* 
Vide  Emerson  v«  Providence  Hat  Manufacturing  Company,  12  Mass.  Rep. 
$37. 

So,  where  the  defendant,  for  value  received,  promised,  in  writing,  to  pay 
to  the  plaintiff,  the  amount  of  an  account  stated,  it  was  held,  that  the  writ* 
ingwas  good  evidence  to  support  a  count  on  an  insimul  computassent. 
Bfonlgomirje  v.  Ivers,  1 7  Johns.  Rep.  38. 

So,  where  the  defendant,  after  a  discharge  under  in  insolvent  act,  makes 
a  new  promise  to  pay  a  debt,  assumpsit  wi"  lie  on  the  original  cause  of  ac- 
tion. Shippey  t>.  Henderson,  14  John*.  Rep.  178.  Vide  Maxim  v.  Morse, 
8  Mass.  Rep.  127. 

So,  it  will  lie  against  the  assignor  of  a  bond,  by  the  assignee,  after  a  fail- 
ure  to  collect  the  money  of  the  obligor,  by  the  use  of  due  diligence. 
Mackie's  Exr.  x>.  ",  2  Wash.  219. 

So,  it  will  lie  on  an  indorsement  on  the  back  of  a  bond,  against  the  in- 
dorser,  (the  obligee}  directing  the  obligor  to  pay  the  contents  to  the  plain- 
tiff, or  order,  for  value  received.    Bay  *.  Freazer,  1  Ray,  63. 

So,  where  there  is  a  covenant  under  seal,  by  which  the  defendant  is  bound 
to  pay  the  plaintiff  a  certain  sum,  and  a  part  only  is  paid,  assumpsit  will  he 
for  the  balance.  Danforth  *.  Schoharie  Turnpike  Company.  12  Johns, 
Rep.  227* 

Bo,  the  acceptance  of  a  sealed  instrument  for  rent  due  on  a  parol  demise, 
is  no  extinguishment  of  the  original  cause  of  action ;  and  in  such  case,  as- 
sumpsit for  use  and  occupation  will  lie.  Cornell  v.  Lamb,  20  Johns.  Rep. 
407.  r 

So,  it  will  lie  against  the  assignor  of  a  judgment,  which  is  reversed  after 
assignment,  although  the  assignment  is  by  deed.     Arnold  v.  Hickman,  g 

Munf.  15.  '   " 

So,  where  in  consideration  of  the  sale  of  land,  the  defendant,  in  part  pay- 
ment, passed  the  promissory  note  of  a  third  person,  which  was  void  for  usu- 
ry, the  grantor  may  maintain  assumpsit  on  the  original  contract,  for  the 
amount  of  the  note,  it  being  a  nullity.  Swartwout «,  Payne,  19  Johns, 
xiep.  2>\j*k* 

So,  where  collateral  security  for  a  debt  is  taken,  by  a  contract  of  a  higher 
nature,  the  party  is  not  precluded  from  resorting  to  the  original  cause  of  ac- 
tion, in  an  action  of  assumpsit.  Willoughby  v.  Spear's  Admr's.  4  Bibb,  397. 
«rin.?'A  Pr°nu*!oiy  n°te  V  lost,  the  party  may  have  assumpsit  on  the  ori- 
ginal cause  of  action.    Stephens  *.  Crostwait,  3  Bibb,  222. 

K^ESS*?0**  b7  *?  ^fondant  to  pay  the  plaintiff  a  certain  sum  i»r 
£; °l, W0Ife.,may  ^ 8™"  »  evidence  in  indebitatus  assumpsit  for  wirL 
labour,  &c.  MUes  i.  Moodie,  3  Serg.  &  Rawle,  211.  ,  * 
co^™™  ♦  P^ff  declares  on  a  special  agreement,  and  also,  on  the 
h  ^Z ir^Z  '  "I6"1"  to  prove  **  "P**1*1  agreement,  he  may  abandon 
whSi  fo™S.W  *  ftC  COnT°n. count8 '  but  thi8  cannot  ^  donef  if  the  act 
2T12S&  ,?  ™?  of  actl°n'  was  Performed  in  pursuance  of  the  spe- 
cial agreement ;  or,  if  the  case  be  such  that  a  general  count  cannot  be  sus- 


JPken  an  assumpsit  &es.  2Kfc 

taitied  without  a  special  agreement.  Tattle  v.  Mayo,  7  John*.  Rep.  J  32. 
Robertson  v»  Lynch,  18  Johns,  451*  Lraningdale  t>.  Livingston,  10  Johns. 
Rep.  36. 

So,  if  tike  special  agreement,  as  proved,  is  different  from  the  one  laid  in 
die  special  count,  the  plaintiff  may  recover  on  a  common  count,  if  the  evi- 
dence will  support  it.     Keyes  t.  Stone,  5  Mass.  Rep.  391. 

So,  it  seems,  where  there  is  a  special  count  on  a  promissory  note,  and  the 
common  counts  for  money  lent,  &c.  the  plaintiff  may  elect  on  which  to  give 
die  note  in  evidence.    Burdick  v*  Green,  18  Johns.  Rep.  14.  \ 

So,  it  will  lie  for  money  paid,  laid  out  and  expended ;  as  where  A.,  at 
the  request  of  B.,  paid  the  duties  upon  certain  goods  belonging  to  htm ; 
and  it  will  not  prejudice  the  plaintiff's  claim  that  he  refused  to  deliver  to  B. 
the  certificate  received  at  the  customhouse  as  evidence  that  the  goods  were 
entitled  to  debenture,  without  security  for  the  repayment  of  the  money  ad- 
vanced.   Long  «.  Green,  7  Mass.  Rep.  268. 

So,  where  the  defendant  directed  the  plaintiff  to  purchase  goods  for  him, 
and  to  draw  for  the  amount,  and  the  defendant  refused  to  accept  die  draft? 
whereby  the  plaintiff  was  compelled  to  pay  it,  this  action  will  He  to  reco- 
ver the  money  paid,  the  expenses  of  protest,  &c.  Riggs  v.  Lindsay,  7 
Cranch,  500. 

So,  it  will  lie,  in  favour  of  a  collector  against  one  from  whom  taxes  are 
due ;  the  amount  having  been  paid  into  the  public  treasury  by  the  collector. 
Ott  v.  Chapline,  3  Har.  &  M'Hen.  323.  Gash  v.  Taylor,  3  Har.  &  M'Hen. 
4.  But  semb.  cont.  if  there  be  no  request  or  promise  by  the  defendant. 
Beach  v.  Vandenburgh,  10  Johns.  Rep.  361.  Wallkill  v*  Mamakating, 
14  Johns.  Rep.  87. 

So,  against  underwriters,  if  they  have  received  salvage  to  a  sufficient 
amount,  where  a  vessel  is  wrecked  and  abandoned  to  tbem,  to  recover  the 
amount  of  seaman's  wages,  which  the  assured  has  paid.  Frothingham  r. 
Prince,  3  Mass.  Rep.  563. 

So,  a  subscriber  for  raising  a  fund  for  the  establishment  of  an  academy, 
the  subscribers  having  been  incorporated,  trustees  appointed  and  the  build- 
ings erected,  is  liable  for  the  amount  of  his  subscription,  in  an  action  by 
the  trustees,  for  money  laid  out  to  his  use.  The  Trustees  of  Farmingtop 
Academy  v.  Allen,  14  Mass.  Rep.  172. 

So,  generally,  it  will  lie  by  the  surety,  to  recover  money  paid  for  the  prin- 
cipal. Bunce  v.  Bunce,  Kirby,  1 37.  Mauri  v.  rfeffernan,  1 3  Johns.  Rep, 
58.  Taylor  v.  Savage,  12  Mass.  Rep.  98.  Powell  x>.  Smith,  8  Johns.  Rep. 
192.  Hassinger  v.  Solens,  5  Serg.  &  Rawle,  8.  Shaw  v.  Loud,  12  Mass. 
Rep.  447.  j 

So,  *  surety  may  recover  of  his  principal,  for  money  paid  in  d  scharge 
of  an  usurious  contract  made  by  the  principal,  and  which  he  might  have 
avoided.     Ford  v.  Keith,  1  Mass.  Rep.  1 39. 

So,  the  administrator  of  a  surety,  where  he  pays  the  debt,  may  have  as- 
sumpsit against  the  principal.     Mowry  t>.  Adams,  14  Mass.  Rep.  327. 

So,  it  will  lie  by  a  surety,  who  has  paid  the  debt  of  the  principal,  against 
a  co-surety.  Johnakh  v.  Johnson,  1 1  Mass.  Rep.  359.  Vide  Carrington  t>. 
Carson,  Cam.  &  Nor.  216.  But  the  heir  at  law  of  the  principal  in  a  bond, 
is  not  liable  to  the  surety,  who  has  paid  the  debt,  without  an  express  pro- 
mise. Preston  v.  Preston,  1  Har.  &  Johns.  366.  Nor  unless  he  is  sued 
set  heir  and  has  assets.    Ihid. 
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It  will  not  lie  against  the  surety  of  a  bond  for  money  paid  by  a  stranger, 
at  the  request  of  the  obligor.  Elmendorpb  *•  Tappen,  5  Johns.  Rep.  176. 
Yonder  v.  Briggs,  3  Bibb,  228. 

Nor  by  the  indorser  of  a  bill  of  exchange  against  the  drawer,  for  the 
amount  paid  to  the  indorsee,  payment  not  having  been  demanded  of  the 
acceptor.     Munroe  v.  Easton,  2  Johns.  Cas.  75. 

So,  where  the  owners  of  a  private  armed  vessel  employed  an  agent  to  fit 
her  for  sea,  and  the  funds  by  them  provided,  being  insufficient  for  this  pur- 
pose the  agent  paid  out  his  own  money ;  it  was  held,  that  the  owners  were 
liable  to  him  in  assumpsit.     Packard  v.  Lienow,  12  Mass.  Rep.  11. 

So,  it  seems,  if  mortgaged  premises  be  assigned  to  two,  as  tenants  in 
common,  and  one  pay  the  mortgage  debt,  he  may  have  assumpsit  against  the 
other  for  his  proportion.     Taylor  v.  Porter,  7  Mass.  Rep.  355. 

So,  trustees  of  a  corporation,  when  sued  and  put  to  expense,  for  an  act 
done  by  them  virtuti  officii,  assumpsit  will  lie  against  the  corporation  for  mo- 
ney  paid,  &c,  Powell  v.  Trustees  of  Newburgh,  19  Johns.  Rep.  284.— So, 
where  an  agent,  acting  in  the  service,  and  for  the  benefit  of  his  principal, 
and  sustains  a  loss,  and  is  obliged  to  pay  money,  without  any  fault  of  his 
own,  assumpsit  will  lie  against  the  principal.  Stocking  v.  Sage,  1  Conn. 
Rep.  519. 

And  where  certain  persons  associated  for  the  purpose  of  instituting  a  bank, 
and  at  a  meeting,  at  which  all  were  not  present,  appointed  an  agent  to 
make  application  to  the  legislature,  for  an  act  of  incorporation,  it  was  held 
that  all  were  jointly  liable  to  the  agent  for  his  services  and  expenses. 
Sproat  v.  Porter,  9  Mass.  Rep.  300. 

But  if  a  party  assumes  a  liability  to  pay  money  for  another,  no  cause  of 
action  will  accrue,  until  the  party  has  paid  the  money.  Douglass  v.  Moody, 
9  Mass.  Rep.  548. 

And,  if  to  prevent  the  protest  of  a  bill  of  exchange,  the  plaintiffs  pay  a 
part  of  it  to  the  drawers,  an  action  will  lie  against  the  drawers,  for  so  much 
money  paid  to  their  use.     Barnett  v.  Watson,  1  Wash.  372. 

So,  ifthe  master  of  a  vessel  receives  money  of  the  charterers,  for  the  pay- 
ment of  seaman's  wages,  and  he  suffers  the  vessel  to  be  libelled  for  their 
wages,  whereby  the  owners  were  obliged  to  pay  the  amount  of  the  wages, 
assumpsit  will  lie,  notwithstanding  the  charterers  were  indebted  to  master 
to  the  amount  of  the  sum  by  him  received.  Goodridge  v.  Lord,  1 0  Mass* 
Rep.  483.  | 

So,  upon  a  submission  to  an  award,  each  party  shall  have  an  assumpsit 
against  the  other,  who  does  not  perform  the  award.  1  Rol.  7. 1. 15.  Vide 
Arbitrament,  (I  3.) 

So,  for  a  fine  due  to  the  grantee  of  the  king  pro  licentia  concordant  an 
assumpsit  lies.     Per  two  J.  2  Leo.  179. 

Or,  for  a  fine  assessed  for  admittance  to  a  copyhold.  R.  2  W.  &  M.  B. 
R.  2  Vent.  175.  Per  three  J*  Holt  cont.  3  Lev.  261.  Sho.  35.  3 
Mod.  240.    Carth.  91.     Vide  Copyhold,  (H  6.) 

So,  for  the  duty  of  scavage  due  by  the  custom  of  London.    R.  1  Vent. 
298.  2  Lev.  174.  3  Lev.  262.     Carth.  92.  Sho.  35. 
So,  for  a  penalty  forfeited  upon  a  by-law.     R.  2  Lev.  252.(o) 
So,  for  fees  due  to  him  upon  the  knighthood  of  the  defendant.    R.  Sho. 
78.     Carth.  95.(/> ) 


(o)  Though  an  action  cannot  bo  maintained  on  the  bare  order  of  a  court,  yet  it  may  em 
an  agreement  made  an  order  and  acted  upon  as  inch  in  court.    2  B.  &  P.  489. 
(f  )  Or  as  uslier  of  the  black  rod.    8tr.  747. 
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S9,  by  an  insurer  of  a  ship,  for  the  pramium  for  which  he  insured.  Carth. 
338. 

•  So,  for  money  won  at  a  play  called  hazard.  R.  2  Vent.  175.  Dub.  3 
Lev.  118.  Cont.  per  tot.  Cur.  Lut.  180.  Cont.  in  B.  R.  H.  14  &  15 
Car.  2.  Wiche's  Case.  Semb.  cont.  5  Mod.  13.  R.  cont.  Mod.  Ca. 
128.  Carth.  338.  {  So,  it  seems,  if  money  or  other  thing  is  won  at  any 
unlawful  game,  remedy  may  be  had  by  this  action*  Hook  p.  Boteter,  3  Har. 
&  M'Hen.  348.  And  if  assumpsit  be  brought  on  a  promise  made  for  the 
payment  of  money  won  at  unlawful  gaming,  the  promise  is  void,  and  the 
fact  may  be  given  in  evidence  under  the  general  issue.  Jones  v.  Pryor,  1 
Bibb,  614.  } 

.  So,  if  a  man  receive  the  profits  of  an  office  upon  pretence  of  a  title,  an 
indebitatus  assumpsit  lies  by  him,  who  has  the  right  to  them,  as  for  money 
received  to  his  use.  R.  2  Mod.  260,  263.  3  Lev.  262.  R.  2  Jon.  127. 
2  Lev.  245.     Dan.  27.     Sho.  35. 

So,  in  every  case,  where  an  account  would  lie.  2  Mod.  263.  Semb.  1 
Sal.  9.     Vide  infra.  (9) 

[*]rf  fortiori,  where  there  is  an  an  express  promise  to  render  an  account. 
R.  1  Sal.  9.     Per  three  J.     Carth.  89. 

{  So,  in  assumpsit,  it  is  no  objection  that  account  will  lie,  if  the  defend- 
ant is  not  thereby  deprived  of  any  right,  or  subjected  to  no  inconvenience. 
Tousey  v.  Preston,  1  Conn.  Rep.  175.  } 

So,  if  A.  give  a  bill  upon  B.  for  100/.  to  pay  to  C.  60/.,  and  B.  indorses 
the  60/.  upon  it ;  he  shall  be  charged  for  so  much  money  to  the  use  of  C. 
R.  Mod.  Ca.  37. 

(g)  1.  Guarding  the  defendant  from  surprize  the  action  for  money  had  and  received  can- 
not be  too  much  encouraged.     1  T.  R.  135.— 2.  It  is  in  ,the  nature  of  a  bill  in  equity  ;  and 
therefore  to  support  it  the  plaintiff  must  shew  that  he  has  equity  and  conscience  on  his  side 

and  that  he  could  recover  in  a  court  of  equity.    2  T.  R.  370.  Cowp.  793. 3.  Country 

bank  notes  may  be  treated  as  money  so  as  to  recover  their  value  by  this  action.— 4.  So  it 
lies  if  A.  having  obtained  possession  of  goods  entrusted  to  B.  by  C.  to  be  sold  at  a  fixed 
price,  refused  either  to  return  them  to  B.  or  to  pay  the  fixed  price,  and  B.  being  threatened 
with  an  action  by  C.  pays  him  the  price.  Dough  137.— 5.  Where  goods  are  taken  in  exe- 
cution which  are  not  the  property  of  the  persons  against  whom  execution  is  taken  out  •  the 
owner  may  waive  the  trespass  and  sue  by  money  had  and  received  for  their  price.  Cowp. 
419.  <{  And  whenever  one  person  commits  a  tortious  act  which  affects  or  destroys  the  per- 
sonal property  of  another,  the  owner  may  waive  the  tort,  and  bring  assumpsit  for  the  value  • 
and  it  seems,  that  the  cause  of  action  will  survive  to  or  against  executors.  Exr's.  of  Mid- 
dleton  *.  Robinson,  1  Bay,  56.  A  fortiori,  it  will  lie,  in  such  case,  on  an  express  promise  to 
pay  the  value  of  the  property  taken  or  destroyed.  Guthrie  r.  Wickliffe,  1  Marsh,  83.  Vide 
Cummingsv.  Noyes,  10  Mass.  Rep.  433.  }•— 6.  In  the  case  of  goods  taken  in  execution  and 
sold  under  a  warrant  of  distress  under  a  conviction  which  is  afterwards  quashed,  the  owner 
may  waive  the  tort,  and  bring  money  had  and  received.  Cowp.  419— 7.  Questions  cannot 
without  leave  of  the  court,  be  discussed  in  the  form  of  an  action  for  money  had  and  re- 
ceived, which  could  not  be  litigated  in  that  form  without  the  defendant's  consent.  15  East 
309. — 8.  Money  had  and  received  will  not  lie  when  the  money  has  been  paid  on  a  contract 
which  the  other  party  contends  to  be  still  open.  Dougl.  23.-9.  Nor  for  stock.  &  Burr 
2589.  2  Blk.  684.— 10.  Nor  to  try  a  warranty.  Cowp.  818.— II.  Nor  to  try  the  legality 
of  a  distress.  Cowp..  414— —12.  Nor  to  tfy  the  question  of  priority  between  two  executor*. 
16  East,  254.— 13.  Questions  of  form  are  prohibited  in  this  action.  Cowp.  807—J4.  And 
a  party  cannot  avail  himself  of  its  generality  to  surprize  the  defendant.  Uougl.  137.*— 15. 
It  lies  by  the  true  owner  of  money  or  notes  against  a  third  person  into  whose  hand's  they 
hare  come  malajide,  provided  their  identity  can  be  traced  and  ascertained.  Cowp.  197-Z- 
16.  where  a  landlord  distrains  and  sells  for  the  whole  rent  without  deducting  the  properly 

tax,  the  owner  may  recover  back  pro  tanto  by  this  action.     1  M.  &  6.  60S*. 17.  Where  the 

assignees  of  a  bankrupt,  the  trustees  of  a  bill  of  exchange,  arrested  a   party  liable  thoroon 
whom  the  sheriff  permitted  to  escape  ;  whereupon  they  recovered  iu  case  against  the  shcr' 
iff  damages  to  the  amount  of  the  bill ;  held  that  the  ctttui  que  trust  mi- hi  recover  IVo:n 
the  assignees  in  this  action  the  amount  of  the  damages  so  adjudged  to  and  acjuuily  re- 
ceived by  them.     1  M.  &  S.  714.  * ' 


S88  ACTION  UPON  THE  CASE  UPON  ASSUMPSIT. 

So,  in  every  case,  where  debt  lies.  Semb.  Per  Hale,  Hard.  486.  Vide 
Sal.  23.(r) 

An  indebitatus  assumpsit  lies  against  a  father,  for  medicines  provided  and 
delivered  for  his  daughter.  R.  Ray.  67.  {  But  a  physician,  who  furnishes 
medicines  to  a  pauper,  cannot  maintain  assumpsit  against  the  overseers  of 
the  poor,  without  a  request,  or  a  subsequent  promise.  Everts  v.  Adams, 
12  Johns.  Rep.  352. — So,  the  master  is  not  liable  for  medicines  furnished  to 
a  slave,  without  the  request  or  knowledge  of  the  master,  unless  the  case  be 
.such  as  to  require  immediate  assistance.  Dunbar  v.  Williams,  10  Johns. 
JRep.  249.  \ 

Or,  for  money  promised  Upon  the  marriage  of  a  relation.  R.  Cont.  1 
Vent.  268.  t).  to  be  R.  ace.  upon  a  marriage  with  his  sister.  1  Vent. 
311. 

Or,  for  meat  and  drink  for  a  bastard  child.     Per  Pemb.     2  Sho.  184. 

Or,  a  matter  of  a  charity.     2  Sho.  184. 

So,  an  indebitatus  assumpsit  lies  against  A.  for  money  lent,  or  goods  sold 
at  his  request  to  a  stranger.  R.  1  Vent.  311  «  Dan.  27,  8.  K.  cont.  2 
Vent.  36.  and  there  the  case  1  Vent.  311,  which  was  by  two  J.  the  Ch.  J. 
cont.  and  was  after  verdict,  is  cited ;  and  thereupon  Ventris  makes  a  qxuzfe. 
R.  ace.  Mod.  Ca.  77.      {  Vide  Stapp  v.  Anderson,  1  Marsh.  535.  j 

But,  the  declaration  must  be  indebitatus  assumpsit  for  money  lent  to  A. ; 
for  mutud  dat  to  the  stranger  at  A.'s  request,  is  bad.     R.  1.  Sal.  23.(*) 

But,  for  rent  arrear,  the  law  does  not  imply  any  promise  during,  or  after 
the  term ;  for  it  savours  of  the  realty.     R.  1  Rol.  7.  1.  25,  30.   vide  post, 

(CO  (0 

So,  where  debt  does  not  lie,  indebitatus  assumpsit  does  not  lie ;  as,  upon  a 
Wager,  or,  mutual  promise.     1  Sal.  23.  (w) 

[*]Or,  a  promise  upon  a  consideration  to  pay  a  debt  due  from  another. 
Per  Holt,  Mod.  Ca.  129. 

So,  in  every  case,  where  a  man  is  accountable  to  another,  an  indebitatus 
assumpsit  lies,  against  him  for  money  received  to  his  use  :  as,  if  A.  receive 
the  rent  of  B.'s  lands  upon  pretence  of  title.  2  Mod.  263.  Vide  Accoxpt, 
(A  4.— D.) 

So,  if  he  receive  money  ad  computandum  or  merchandizandum  an  indebita- 
tus assumpsit  lies.  R.  1  Sal.  9.  {  But  it  seems,  that  it  will  not  lie,  without 
an  express  promise  to  pay  a  particular  sum.  Collins  u.  Phelps,  3  Day, 
506.  } 

So,  if  A*  sell  a  horse  to  B.  and  agree,  that  if  he  dislikes  and  redelivers 
the  horse  to  C.  he  should  repay  the  money,  otherwise  A.  himself  would  ; 
upon  re-delivery  of  the  horse  toU.  an  assumpsit  lies  by  B.  against  A.  for 
money  received  to  his  use.     R.  3  Lev.  364. 

So,  in  every  case,  where  a  man  pays  money  to  another  by  mistake,  an  ac- 
tion lies  for  money  received  to  his  use.     Per  Tceby,  1  Sal.  22.  Skin.  411, 


(r)  It  lies  in  many  cases  where  debt  lies,  and  in  many  where  debt  does  not  lie.  3  Burr. 
1005.  * 

(«)  1.  Money  advanced  to  a  third  person  at  defendant1!  request,  cannot  be  recovered  as 
money  Jen/  to  that  person.  2  Wils.  141.  2  Blk.  874.-2.  Unless  she  be  defendant's  wife. 
8  WiW.  388.     2  Blk.  872. 

(0  Vide  2  Smith.  18. 

(u)  Vide  1  Burr.  373 . 
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412.  (or)  j  Union  Bank  z?*  Bank  of  the  United  States,  3  Mass.  Rep.  74. 
Pearson  r.  Lord,  6  Mass.  Rep.  81.  Garland  v.  Salem  Bank,  9  Mass.  Rep. 
408.  Durkin  and  Henderson  Vi  Cranston,  7  Johns.  Rep.  442.  Exr's.  of 
Ashe  r.  Exr's,  of  Livingston,  2  Bay,  80.  Vide  Hart  v.  Smith,  Kir.  127.  } 


(x)  The  subject  of  the  rescission  of  contracts,  and  payments  under  them,  will  be  consider- 
ed in  the  present  note,  unless  in  relation  to  illegality  ;  the  two  last  placita  in  the  text  being 
referrable  to  these  divisions. — 1.  A  contract  can  only  be  rescinded  where  it  maybe  rescinded 
In  /•/•  so  as  to  place  both  parties  precir My  in  the  situation  they  were  in  before  it  was  made. 
5  East,  449.     2  Smith,  15. — 2.  Where  no  time  is  specified  for  the  rescission  of  a  contract  the 
party  having  the  power  of  rescinding  It  must  do  so  within  a  reasonable  time.     1  T.  R.  136* 
*  Smith,  15.     5  East,  449.-3.  The  plea  of  legal  ignorance  is  inadmissible  ;  if  therefore  a 
contract  is  concluded  between  two,  and  one  mistakingly,  supposing  that  he  cannot  enforce 
ft,  agrees  to  rescind  it,  he  cannot  upon  coming  to  a  knowledge  of  his  right,  insist  that  the  Wai- 
ver was  made  nndet  an  ignorance  of  the  law.    3  M.  &  S.  378.-4.  Where  a  contract  is  not 
carried  into  execution  by  reason  of  some  negligence  or  default  of  one  party ;  the  other  party 
not  having  done  any  thing  which  can  be  considered  as  an  execution  of  the  contract  in  part, 
may  abandon  the  contract  and  recover  the  money  paid  under  it,  provided  the  contract  may 
be  rescinded  in  lolo.    7  T.  R.  181.    5  East,  449 — 5.     If  money  be  paid  on  a  consideration 
which  happens  to  fail,  it  may  be  recovered  back  as  money  had  and  received*  2  fcurr.  1012.— 
{  And  where  the  commissioners  of  a  lottery  permit  the  time  to  elapse,  in  which,  by  the 
scheme,  it  is  to  be  drawn,  without  any  drawing,  the  purchaser  of  a  ticket  may  have  this  ac- 
tum against  them  to  recover  back  the  price.  Waddle  v.  Commissioners  of  the  Pickensville 
Lottery,  2  Nott  &  McCord,  550. — So,  where  the  plaintiff  paid  money  in  exchange  for  a  coun- 
terfeit or  altered  bank  note.    Ford  t>*  Leatherer,  4  Bibb,  512— So*  where  the  plaintiff  pur- 
chased a  leasehold  estate  at  an  officer's  sale,  the  execution  under  which  the  sale  was  made, 
having  been  issued  by  a  justice  of  the  peace,  and  the  plaintiff  acquiring  thereby  no  title  j  he 
May  maintain  assumpsit  against  the  officer,  for  the  purchase  money.    Putnam  v.  Westcott, 
19  Johns.  Rep.  73.— So,  it  will  lie  to  recover  back  the  purchase  money  of  real  estate,  where 
(he  grantor  has  ne  title,  or  is  gnilty  of  fraudulent  representations  respecting  the  title.  Young 
v.  Eenyon,  2  Day,  252.  Sanfbrd  v.  Dodd,  2  Day,  437. 

The  failure  of  consideration  must  be  total ;  otherwise,  assumpsit  will  hot  lie  to  reoover 
hack  money  paid  in  pursuance  of  the  contract.  Owsley  v.  Beasley,  4  Bibb,  277.  Wharton  v. 
0*HaraL,  2  Nott  &  M'Cord,  65.  Rivers  v.  Gruget,  2  Nott  &  M'Cord,  2*5.  Wallace  v.  Fra- 
iler, 2  Nott  &  APCord,  5 16.  Bliss  v.  Negus,  8  Mass.  Rep.  46.  J-  — 6.  Money  paid  under  a  mis- 
take of  met  and  mutual  error,  may  be  recovered  back  in  every  case,  unless  where  paid  into 
court  under  a  rule,  or  by  other  payment  of  record.  1  T.  R.  285.  2  T.  R.  645.  3  M.  &.  S. 
344.  vide  2  Burr.  1005.  1B.&P.  326.-7.  If  parties  believing  that  a  certain  state  of  things 
exist,  conse  to  an  agreement  with  this  belief  for  its  basis ;  on  discovering  their  mutual  error 
they  are  remitted  to  their  original  rights.  Hence  where  A.  agreed  to  purchase  a  bar  of  silver 
from  B.,  which  by  mutual  agreement  was  referred  to  C.  to  ascertain  its  weight,  who  over- 
rated it  i  held  that  A.  on  discovering  the  error  might  recover  from  B.  the  excess  he  hadtpaid 
to  him  beyond  the  real  weight  3  M.  &  S.  344.-8.  Where  a  party  pays  money  to  another 
voluntarily,  with  full  knowledge  or  full  means  of  knowledge  of  all  the  facts  of  the  case,  the 
party  so  paying  cannot  recover  it  back  again  on  account  of  his  ignorance  of  the  law*  2  East, 
469. ;  5  Taunt.  143.  (Query  whether  he  may  not  if  the  payment  was  made  under  an  un- 
certainty of  facts,  induced  in  some  measure  by  the  defendant  himself.  2  East,  471  n.)— - 
9.  Where  money  has  been  paid  under  the  compulsion  of  legal  process,  in  an  action  which 
the  party  might  have  defended  successfully  if  he  had  been  prepared  with  his  evidence  ;  it 
cannot  be  recovered  back,  though  such  evidence  be  produced  as  shews  that  the  other  party 
was  not  entitled  to  recover  it  in  the  first  action.  7  T.  R*  269.— •<{  But  an  action  of  assump- 
sit will  lie  to  recover  back  money  paid  on  a  judgment,  which  is  afterwards  reversed  ;  and  it . 
seems,  that  the  defendant  may  avail  himself,  in  his  defence,  of  the  eqjuity  and  justice  of  his 
original  demand.    Green  r.  Stone,  1  Har.  &  Johns.  405. 

So,  when  A.  having  obtained  judgment  against  B.,  extends  the  execution  upon  certain 
land,  whereby  he  becomes  tenant  in  common  with  C.  A*,  afterwards,  obtains  judgment 
against  C-  for  his  share  of  the  rents  and  profits  accrued  subsequent  to  the  extent ;  the  first 
judgment  being  afterwards  reversed,  C.  may  recover  back  the  money  paid  on  the  second 
judgment,  although  it  remains  in  full  force.  Lazellt?.  Miller,  15  Mass.  Rep.  207.  )- — 10.  If 
money  be  obtained  through  imposition,  extortion,  or  oppression,  or  under  an  undue^d van- 
tage taken  of  the  plaintiff's  situation,  contrary  to  laws  made  for  the  protection  of  persons 
under  those  circumstances,  it  is  recoverable  back.  2  Burr..  1012.  4T.  R.  564.— x  So ,  if 
fe  publick  officer  colore  officii,  extorts  illegal  fees.  Findley  v.  Adams,  2  Day,  369.— For  de- 
manding and  receiving  excessive  freight  for  the  transportation  of  goods.  Goddard  v.  Bu- 
low,  1  Nott  and  M'Cord,  45. — So,  (where  a  stockholder  in  an  insurance  company,  assigned 
his  stock  to  the  plaintiff,  who  paid  several  instalments  on  it,  but  the  company  refused  to 
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transfer  the  stalk,  unless  the  plaintiff  would  pay  certain  notes  which  fhey  held  against  the 
assignor*  who  was  insolvent ;  and  the  plaintiff,  for  his  own  security,  paid  the  amount  of  the 
notes*  Bates  ».  The  New- York  Insurance  Company,  3  Johns.  Cas  238-  —So,  where  a  col- 
lector of  the  revenue  wrongfully  demands  and  receives  tonnage-duty,  or  light  money,  which 
is  paid  in  order  to  Obtain  a  clearance.  Ripley  v.  Gelston,  9  Johns.  Rep.  201.— So,  where 
a  vessel  seized  by  the  custom-house  officers  for  a  supposed  breach  of  law,  was  discharged,  so> 
far  as  the  custom-house  and  its  officers  were  concerned,  but  the  final  order  of  restoration  was 
withheld  until  the  owners  paid  the  fees  of  the  district  attorney  and  clerk.  Clinton  v.  Strong, 
9  Johns.  Rep.  370.  Vide  Bond*.  Hays,  12  Mass.  Rep.  34. — 11.  If  the  owner  of  goods  pay 
money  to  redeem  them  from  a  seizure  to  which  it  appears  they  were  not  liable,  he  may  re- 
cover it  back.  4  T.  R.  485—12.  If  by  the  terms  of  a  contract  payment  is  to  be  made  be- 
fore the  consideration  for  which  it  is  made  has  been  performed,  and  performance  becomes 
impracticable,  without  any  default  upon  the  part  of  the  payee  ;  the  money  cannot  be  recov- 
ered back.  It  was  competent  to  stipulate  thai  the  payment  should  not  be  Uable  to  be  de- 
feated by  any  contingency  ;  which  it  must  be  inferred  that  the  parties  here  have  done,  since 
there  is  no  provision  for  repayment.  4  M.  &  S.  37. — 13.  Money  due  in  point  of  honour  or 
conscience ,  though  a  party  is  not  compellable  to  pay  it,  yet  if  paid  shall  not  be  recovered 
back.  2  81k.  824. — 14.  If  a  man  has  actually  paid  what,  though  the  law  would  not  have 
compelled  him  to  pay,  yet  in  equity  and  conscience  he  ought,  he  cannot  recover  it  back ;  as 
where  he  has  paid  a  debt  contracted  during  infancy,  or  barred  by  the  statute  of  limitations. 
1  T.  R.  286.— 15.  Money  remitted  to  a  banker  to  take  up  a  bill  which  the  holders  have 
returned  to  their  correspondent  as  dishonored,  may  be  recalled  from  that  application.  7 
Taunt.  339.  1  Moore,  74.— 16.  As  to  the  rescission  of  payments  made  under  a  forged  bill, 
see  1  Mars.  157. ;  165.  3  Taunt.  489.  1  Mars.  453.  6  Taunt.  76.-17.  Where  on  a  spe- 
cial agreement  one  party  is  to  do  an  act  and  to  pay  money  on  a  certain  day,  and  the  other  in 
the  mean  time  to  do  another  act  in  consideration  thereof,  and  the  former  pays  the  money 
before  the  day,  and  permits  the  agreement  to  be  in  part  performed,  but  the  whole  is  not  com- 
pleted within  the  time,  and  the  other  party  fails  in  a  substantive  and  separate  part  of  his 
agreement  before  the  day  ;  he  who  would  rescind  the  contract  must  do  so  immediately  upom 
the  expiration  of  that  day,  and  should  not  continue  to  act  under  the  agreement.  2  Smith, 
15.  5  East*  449. — 18*  If  the  postmaster  demands  and  receives  any  thing  for  the  delivery  of 
letters  within  the  post  town  beyond  the  legal  rate  of  postage,  it  may  be  recovered  back  by 
action  of  money  had  and  received.  4  Burr.  2149.  5  Burr.  271).  1  Blk.  643.  3  Wils. 
448. — 19.  If  a  creditor  has  taken  money  for  signing  a  bankrupt's  certificate,  it  shall  be  re- 
coverable back  as  money  had  and  received.  Dougl.  472. ;  696.  n.  Lofft,  345. — <{  And  if 
the  defendant  promise  to  pay  the  costs  of  a  suit,  in  consideration  that  the  plaintiff  will  not 
oppose  his  discharge  under  the  insolvent  act,  Jhe^contract  is  void.  Waite  r.  Harper, 2 
Johns.  Rep.  386 — So,  where  a  bond  is  executed  for  the  benefit  of  a  creditor,  in  considers^ 
tion  of  his  withdrawing  his  opposition  to  the  discharge  of  an  insolvent.  Bruce  ».  Lee,  4 
Johns.  Rep.  410. — So,  if  an  insolvent  gives  his  note  to  a  creditor  for  the  amount  of  bis  debt, 
to  induce  him  to  sign  a  petition  for  a  discharge.  Payne  v.  Eden,  3  Caines'  Rep.  2f  3. 
Wiggin  o.  Bush,  12  Johns.  Rep.  306 — So,  if  the  note  of  a  third  person  be  given  to  a  creditor, 
for  the  same  object,  the  note  is  absolutely  void.  Yeomans  ».  Chatterton,  9  Johns.  Rep.  295.  }* 
—20.  If  the  drawer  of  a  bill  gives  the  payee,  from  whom  he  has  received  the  amount, 
a  check  to  pay  over  to  the  then  holder  in  discharge,  but  who  afterwards  proves  not  entitled 
from  having  made  the  bill  his  own,  he  may  be  sued  by  the  drawer  for  the  amount  of 
the  check.  2  B.  &  P.  277.— 21.  ff  a  creditor  on  being  called  upon  by  his  debtor,  a  public 
officer,  for  assessments  irregularly  made,  desires  him  to  pay  and  deduct  them  out  of  the  sum 
owing  to  the  creditor,  the  debtor  may  set  them  off  against  the  creditor's  demand.  3  Taunt.  7f« 
—  {22.  And  where  a  creditor  of  an  intestate  estate,  having  received  from  tho  adUninistray- 
tor,  the  full  amount  of  his  debt,  on  the  belief,  that  the  estate  was  solvent,  if  on  a  commis- 
sion of  insolvency,  the  estate  proves  to  be  insolvent,  he  is  liable  for  the  difference  be- 
tween the  same  by  him  received,  and  the  amount  awarded  him  by  the  judge  of  probate,  on 
the  final  settlement  of  the  administration.  Walker  v.  Hill,  17  Mass.  Rep,  380.— 23.  So, 
where  the  plaintiff,  in  part  payment  for  goods  sold,  received  an  order  which  was  to  be 
paid  on  the  return  of^a  certain  vessel,  and  gave  a  receipt  in  full  for  the  goods  sold,  he  may, 
notwithstanding  the  order  and  receipt,  sustain  an  implied  assumpsit  for  the  value  of  the 
goods,  the  vessel  not  having  returned,  and  being  much  out  of  time  ;  unless  it  be  shewn, 
that  the  plaintiff  was  to  take  the  risk  of  the  voyage.  Tucker  ».  Maxwell,  II  Mass.  Rep. 
143. — 24.  So,  where  the  defendant,  who  was  indebted  to  the  plaintiff  for  goods  sold  and  de- 
livered, obtained,  fraudulently,  a  discharge  of  the  debt.  Frisler  v.  Williamson,  4  Har.  * 
M'lfen.  219. — 25.  So,  where  in  payment,  for  goods  sold  and  delivered  in  pursuance  ef  a 
special*  agreement,  the  plaintiff  received  the  promissory  note  of  a  third  person,  a  bankrupt, 
whom  the  defendant,  fraudulently,  represented  to  be  solvent,  assumpsit  for  goods  sold  and 
delivered  will  lie.  Pierce  r.  Drake,  15  Johns.  Rep.  475.-26.  And  where  money  has  been 
paid,  or  meat  and  drink  furnished  by  one  party,  in  pursuance  of  a  special  agreement,  which 
has  been  rescinded  by  the  other,  a  general  count .  in  assumpsit  will  lie.  Raymond  v.  Bear- 
J*rd,  12  Johns.  Rep.  274.  Whipple  r.  Dow,  2  Mass.  Rep.  415.  But  where  the  special 
agreement  subsists  in  full  force,  a  general  count  is  not  sustainable.    Raymond  t.  Bearnard* 
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Or,  by  the  deceit  of  another  ;  as,  if  A.  pay  money  upon  a  policy  of  in- 
surance, in  which  he  was  bound,  when  the  ship  was  believed  to  be  lost*  1 
Sal.  22.     Skin.  411,  412. (y) 

Or,  for  the  premium,  when  there  were  no  goods  in  the  ship.  R.  Sho. 
157.(z) 

If  the  policy  be  in  the  name  of  a  stranger,  yet  he  shall  have  the  action, 
though  it  be  the  money  of  the  cestuy  que  trust ;  for  it  is  paid  in  his  name. 
R.  Sho.  157.  (r) 

Though  by  matter  ex  post  facto,  the  payment  be  void.  R.  Sho.  157.  (2) 
\  So,  where  a  policy  of  insurance  on  goods,  never  attaches  or  becomes  void 
by  a  failure  of  warranty,  the  insured  is  entitled  to  a  return  of  premium. 
Delavigne  v.  United  Insurance  Company,  1  Johns.  Cas.  310.  Duguetxj. 
Rhinelander,  1  Johns.  Cas.  360.  Murray  v.  United  Insurance  Company, 
2  Johns.  Cas*  168.  Jackson  v.  New- York  Insurance  Company,  2  Johns.  Cas. 
191.  Robertson  v*  United  Insurance  Company,  2  Johns.  Cas.  250.  Forbes 
v.  Church,  3  Johns.  Cas.  159.  Graves  v.  Marine  Insurance  Company,  2 
Caines'  Rep.  339.  Richards  v.  Marine  Insurance  Company,  3  Johns.  Rep. 
307.  Murray  v.  Columbian  Insurance  Company,  4  Johns.  Rep.  443.  El- 
berts  p.  United  Insurance  Company,  16  Johns.  Rep.  128,  Waddington  v. 
United  Insurance  Company,  17  Johns.  Rep.  23. 

So,  also,  if  the  vessel  is  not  sea-worthy.     Penniman  t>.  Tucker,  1 1  Mass.. 
Rep.  66.  Porter  v.  Bussey,  1  Mass*  Rep.  436* 
—        -  •        ■■   ■■  ■      ■       ..,.,...-.-- 

vHtupru.  Brooks  v.  Scott's  Exrs,  3  Munf.  344.  Champlin  v.  Butler,  18  Johns.  Rep.  169. 
WUt  v.  Ogden,  13  Johns.  Rep.  56. — 27-  So,  if  a  person  bind  himself,  under  hand  and  seal, 
to  perform  a  certain  act,  for  a  certain  consideration,  and  he  fail  to  do  it,  assumpsit  will  lie 
to  recover  back  tho  consideration  paid.  Weaver  v.  Bentley,  1  Caines'  Rep.  47. — 28.  And 
if  a  labourer  or  servant  agrees  to  work  or  serve  for  a  certain  time,  at  a  stipulated  rate  for 
each  day's  labour,  or  for  each  determinate  portion  of  labour  performed,  he  cannot,  if  he  quits 
his  employer  or  master,  before  he  has  performed  the  agreement,  maintain  an  action  for  the 
labour  actually  performed.  McMillan  v.  Vanderlip,  12  Johns.  Rep.  165.  The  same  prin- 
ciple is  recognized  in  Thorpe  v.  White,  13  Johns.  Rep.  53.  Jennings  r.  Cump,  13  Johns. 
Rep.  94.  Faxon  v.  Mansfield,  2  Mass.  Rep.  147.— 29.  So,  -where  a  mariner,  who  had  sign- 
ed shipping  articles,  deserted  the  vessel  without  the  master's  permission,  and  contrary  to 
his  agreement,  it  was  held,  that  his  wages  were  forfeited.  Webb  v.  Duckingfield,  13  Johns. 
Bep.  390— -30.  So,  on  a  parol  contract  for  the  sale  of  land,  where  the  plaintiff  entered  into 
possession,  paid  a  part  of  the  purchase  money  and  tendered  the  residue  ;  and  the  defendant 
refused  to  receive  the  money  and  give  a  deed,  he  may  sustain  an  action  for  money  had  and 
received  fof  the  money  paid.  Gillet  v.  Maynard,  5  Johns.  Rep.  85.— 31.  A  contract  for 
the  sale  of  real  estate,  may  be  rescinded  by  one  party,  if  the  other  be  so  situated,  that  he 
cannot  perform  the  conditions  on  his  part.  Tucker  v.  Woods,  12  Johns.  Rep.  190.  Vide 
Caswell  v.  Black  River  Manufacturing  Company,  14  Johns.  Rep.  453.  Judson  v.  Wass,  It 
Johns*  Rep.  525.  But  where  A.  covenanted  to  convey  land  to  B.  on  condition  of  the  pay- 
ment of  a  certain  sum,  by  instalments:  B.  paid  the  first  instalment,  and  offered  tapaji 
the  second,  if  A.  would  give  security  to  remove  a  mortgage  which  was  a  lien  upon  the  fend* 
which  A.  refused  to  do,  but  offered  to  receive  the  money  and  perform  his  contract;  it  was 
held,  that  B.  could  not  rescind  the  contract,  and  recover  back  the  money  paid*  Ellis  r« 
Hoakins,  14  Johns.  Rep.  363.-32.  To  entitle  a  purchaser  to  rescind  a  contract  for  the  sale 
of  land,  and  to  recover  back  a  part  of  the  purchase  paid  in  pursuance  of  it,  he  must  tender 
the  residue  and  demand  a  deed,  so  as  to  put  the  vendor  in  fault.  Hudson  v.  Swift,  20  Johns. 
Rep.  24.-33.  And  where  land  is  sold  at  auction  in  separate  lots,  and  several  of  them  are 
purchased  by  one  person,  and  the  vendor  cannot  give  a  title  to  all  of  them,  the  vendee  can- 
not, the  contract  not  being  entire,  rescind  the  agreement  in  toto,  but  may  recover  back  tbs> 
purchase  money  paid— for  those  lots  only  of  which  there  is  a  failure  of  title.  Van  Eps«. 
Corporation  of  Schenectady,  12  Johns.  Rep.  436. — 34.  In  assumpsit  on  an  implied  warranty 
of  the  soundness  of  personal  property,  a  slight  or  temporary  defect  will  not  justify  a  rescission 
of  the  contract,  or  a  recovery  of  the  price  paid.     Rivers  r.  Gruget,  2  Nott  &  M'Cord,  2C5.  J- 

(jf)  Where  A.  and  B.  having  separately  deposited  India  Bonds  with  the  same  banker,  B« 
received  the  amount  on  A's  bonds,  which  the  banker  gave  him  in  lieu  of  his  own  ;  held  that 
B.  though  ignorant  of  the  fraud,  was  liable  to  A.  a?  for  money  had  and  received.  13  East. 
509.    vide  supra(«.) 

(*)  Vide  infra  Merchant. 
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So,  where  a  policy  was  effected  against  a  risk  arising  from  the  supposed 
blockade  of  a  fareignport,  when  in  fact,  no  such  blockade  existed.  Taylor 
?.  Sumner,  4  Mass*  Rep.  56. 

So,  where  the  insured,  at  the  time  of  effecting  the  insurance,  supposed  he 
bad  an  interest,  hut  it  turned  out  to  be  otherwise,  he  is  entitled  to  a  return 
of  premium  ;  although,  if  be  had  been  interested  in  the  subject  matter,  the 
risk  would  have  attached.     Steinback  t>.  Rhjnelander,  3  Johns.  Cas.  269. 

So,  if  property  be  insured  to  a  .larger  amount  than  the  real  value,  the 
overplus  premium  may  be  recovered  back  by  the  insured.  Holmes  v* 
United  Insurance  Company,  2  Johns.  Cas.  329. 

If  the  risk  attaches  but  for  a  moment,  the  insured  is  not  entitled  to  a  re* 
turn  of  premium.  Hendricks  v.  Commercial  Insurance  Company,  8  Johns* 
Rep.  1.  } 

So,  if  A.  receive  money  by  authority  from  an  administrator  and  pay  it  to 
him,  and  afterwards  a  will  is  found,  and  the  administration  repealed,  an  as* 
sumpsit  lies  against  A.  by  the  executor  for  money  received  to  his  use ;  for 
the  authority  being  void,  a  debt  arises  to  him  who  has  the  right.  Per  Tre- 
vor, 1  Sal.  37.  (a) 

So,  a  woman  snail  have  an  assumpsit  against  a  man  who  married  her,  hav- 
ing a  former  wife  alive,  for  the  profits  of  her  estate,  as  for  money  received 
to  her  use.     R.  1  Sal.  28. 

But,  if  he  who  pays  be  particeps  criminis,  he  shall  not  have  an  assumpsit 
for  money  received  to  his  use ;  as,  if  A.  bound  in  a  bond  upon  an  usurious 
contract  pay  part  of  the  money,  he  shall  not  have  an  assumpsit  for  it.    R. 

I  Sal.  22.     Skin.  411. 

{  So,  if  a  criminal  prosecution  be  compromised,  and  the  publick  prosecu* 
tor  receives  the  costs  and  expences  of  the  prosecution,  and  the  money  ia 

faid  over  into  the  publick  treasury,  he  is  not  liable  to  refund.     Merwin  v. 
luntington,  2  Conn.  Rep.  209.     Vide  Inhabitants  of  Worcester  v.  Eaton, 

I I  Mass.  Rep.  368.  So,  if  a  person  receive  money  for  the  use  of  another, 
who  is  sheriff,  in  pursuance  of  an  agreement  that  he  shall  not  levy  an  execu- 
tion, the  latter  cannot  maintain  an  action  for  the  money  so  received.  Den- 
ney  r.  Lincoln,  5  Mass.  Rep.  385.  Nor  can  the  vendor  of  a  slave  sole} 
contrary  to  law,  sustain  an  action  on  a  note  given  for  the  consideration  mon* 
ey.     Helen  v.  Miller,  17  Johns.  Rep.  296.  j 

If  A.  pay  money  to  B.  to  bribe  officers,  which  is  paid  accordingly,  he  shall 
not  have  an  assumpsit  against  B.     1  Sal.  22.  (6) 
—————■'         '  '        ■""  ■  ■  *-    ■■'■  ■■■      i....i..i»  ■  ■  .1.  ,.  i    ,  . 

(a)  Ld.  ltd.  1210.  ;  but  see  3  T.  R.  125. 

(b)  Part  of  the  subject  of  the  following  Bote,  as  connected  with  the  two  last  placita,  will 
be  the  rescission  of  payments  under  illegal  contracts — and  rights  resulting  from  acts  col- 
lateral to  such  contracts.—!.  It  is  a  rule  that  in  pari  delicto  potior  ttt  conditio  possidentis. 
1  T.  H*  225 — 2.  If  money  borrowed  under  an  illegal  contract,  in  which  both  parties  are 
in  paii  delicto,  is  repaid,  it  cannot  be  recovered  back,  though  repaid  by  the  executor  of 
the  borrower.  4  T.  R.  561.— 3.  In  tho  case  of  illegal  contracts,  one  party  cannot  recover 
against  the  other  on  the  contract  itself;  but  he  may  rescind  it  and  recover  what  he  has  paid 
under  it*  4  T.  R.  564 ;  Lofft.  345. — 4.  At  least  where  there  is  no  moral  turpitude  in  an 
illegal  contract,  the  consideration  may  be  recovered  back  before  the  event  in  contemplation 
of  which  it  was  given  has  happened.  2  B  &  P.  467.-5.  A  party  who  seeks  to  set  aside  an 
illegal  contract,  and  be  remitted  to  his  original  rights,  must  first  restore  to  the  other  side  the 
benefits  derived  under  it ;  and  the  whole  of  them,  since  the  contract  cannot  be  rescinded  ia 
part*  1  T.  R.  225.-6.  An  application  to  the  commissioners  to  prove  under  the  defendant's 
commission  the  premium  paid  on  an  illegal  wager,  but  refused,  ia  sufficient  notice  to  him  of 
an  intention  to  rescind.  4  Taunt.  290. — 7.  Money  paid  to  the  master  of  a  workhouse  for 
the  use  of  the  poor,  as  the  condition  of  stifling  a  prosecution  for  felony,  may  be  recovered 
back,  if  the  application  be  countermanded  before  made.  0  East,  49.-8.  Money  paid  by 
the  defendant  to  the  plaintiff  in  a  qui  tarn  action  of  usury  for  compounding  it,  may  be  recov- 
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f*](A  2.)  Upon  a  bill  of  Exchange  ;  and  Promissory  Note.     Vide 

in  Merchant. 

So,  if  a  merchant  direct  a  bill  of  exchange  to  another  merchant  payable 
to  A.  or  order,  and  the  other  accepts  it ;  by  the  law-merchant  [*]a  promise 
is  implied  in  the  acceptor  to  pay  it.     R,  1  Rol,  6.  h  45.  2  Cro.  30G. 


cred  back.  8  East,  378.-9.  If  the  stakes  of  an  illegal  wager  are  deposited  with  a  third 
person  to  abide  the  event,  the  loser  may  recover  his  deposit  from  the  stakeholder  after  the 
event  determined,  if  not  paid  over  before  notice  to  retain  it.  5  T.  R.  406.— 10.  A  deposit 
©n  an  illegal  waper  may  be  recovered  by  the  loser  from  the  stakeholder  as  well  after  as  be* 
fore  the  event  is  determined,  if  not  paid  over,  or  paid  over  after  notice  to  retain,  it ;  but 
neither  from  the  stakeholder,  or  the  winner,  if  paid  over  with  the  loser's  consent.  7  T.  R. 
536. ;  8  T.  R.  675.— 11.  Money  paid  on  an  illegal  wager  on  a  future  event,  may  be  recov- 
ered back  before  the  event  is  decided.  3  Taunt.  277.— 12.  An  illegal  wager  may  be  re- 
scinded at  any  time  before  the  event  happens.  4  Taunt.  292.  (The  answer  to  the  reporter's 
note  on  this  posif  ion  may  be,  that  no  other  line  than  this  can  be  drawn  .)—  1  12.  a.  A  wa- 
ger upon  an  indifferent  subject,  at  common  law,  is  legal.  Campbell  v.  Richardson,  10 
Johns.  Rep.  406.  Morgan*.  Richards,  1  Browne,  171.  But  where  the  subject  of  a  wager 
is  opposed  to  sound  policy,  it  furnishes  no  cause  of  action  which  a  court  of  justice  will  re- 
cognise. Lansing  v.  Lansing,  8  Johns.  Rep.  354.  Denniston  v.  Cook,  12  Johns.  Rep. 
376.  Yates  t».  Foot,  12  Johns.  Rep.  1.  Bunn*.  Ricker,  4  Johns.  Rep.  426.  Mount  and 
rVardeU  w.  Waite,  7  Johns.  Rep.  434.  M'Cullum  e.  Gourlay,  8  Johns.  Rep.  113.  Hunt 
v.  Knickerbacker,  5  Johns.  Rep.  327.  Smyth  v.  M'Masters,  2  Browne,  182.  }-— 13.  A 
prize-fighter  who  deposits  a  sum  with  a  stakeholder,  on  the  success  of  his  battle,  may,  after 
breaking  the  peace,  if  he  demands  the  money  before  it  is  paid  over,  recover  it  back  from  the 
stakeholder.  4  Taunt*  474.— - 14.  See  another  example  on  the  subject  of  illegal  wagers,  2 
Mars.  542.  ;  7  Taunt.  246.— 15.  The  premium  paid  on  an  illegal  insurance  is  not  recovera- 
ble back.  1  East,  96. — 16.  Though,  formerly,  the  assured  of  a  lottery  ticket  might,  even 
after  the  event  was  known,  have  recovered  back  the  premium  of  insurance.  Cowp.  790.  ; 
1  H.  B.  65. — 17.  Money  paid  by  the  insurer,  a  lottery  office  keeper,  in  consequence  of  hav- 
ing insured  defendant's  ticket,  cannot  be  recovered  back.  Cowp.  790.— 18.  (With  respect 
to  rights  resulting  from  acts  collateral  to  illegal  contracts)  money  paid  by  a  third  person  in 
discharge  of  an  illegal  bet  lost  by  the  borrower,  may  be  recovered  from  the  borrower.  2 
Wils.  309.—- 19.  A  bond  given  for  money  advanced  by  a  third  person  to  make  up  differences 
arising  out  of  illegal  stockjobbing,  is  not  necessarily  void.  4  Burr.  2069. — 20.  If  three  are 
parties  to  an  illegal  transaction,  and  one  at  another's  request  pays  bis  proportion  of  a  debt 
arising  out  of  it,  contracted  with  the  third,  he  may  sue  the  other  for  repayment.  Secua, 
where  there  is  no  request.  3  T.  R.  418.— .21.  If  parties  engage  in  stockjobbing  transac- 
tions, part  valid,  part  illegal  and  void  under  st.  7  Geo.  2.  c.  8.,  and  one  at  another  s  request 
pays  his  proportion  of  a  joint  debt  contracted  with  the  broker  (a  party  concerned)  as  well  in, 
respect  of  the  illegal  as  the  legal  transactions,  he  may  sue  the  other  for  repayment  of  so 

much  of  the  debt  as  was  c  ontracted  in  respect  of  the  lawful   transactions.    3  T.  R.  418. 

22.  Where  money  has  been  paid  by  one  of  two  parties  to  an  illegal  contract  to  a  third  per- 
son, for  the  use  of  the  other  party,  the  latter  may  recover  it  from  the  receiver.  1  B.  &P. 
3. ;  Id.  296.-23.  One  of  two  underwriters  in  partnership  cannot  recover  back  money  ad- 
vanced to  the  other  on  account  of  payments  to  be  made  on  policies  underwritten  on  be- 
half of  both,  whether  the  money  was  advanced  in  payment  of  any  specific  loss,  or  ge- 
nerally on  account.  1  M.  &  8.  751.— 24.  A  note  given  by  a  principal  to  his  broker  for  the 
amount  of  differences  arising  out  of  illegal  stockjobbing,  which  the  broker  had  paid  him* 
self  is  void  in  the -hands  of  an  indorsee  who  took  it  with  knowledge  of  the  whole  affair. 
6T.  R.  61. — 25.  Rights  arising  out  of  an  illegal  contract  cannot  be  enforced,  though 
the  party  asserts  them  in  disaffirmance  and  not  in  affirmance  of  the  contract;  hence 
premiums  for  policies  subscribed  by  A.,  received  by  'B.  under  a  partnership  insurance 
contrary  to  st.  6  Geo.l.  c.  18.  s.  12.,  cannot  be  recovered  by  A.  from  B.  6  T.  R.  405. 
—26.  Where  an  insurance  broker  having  credited  the  underwriter  and  debited  the  assured 
m  account  with  the  premium  of  an  illegal  insurance,  receives  notice  from  the  assured  not  to 
pay  it,  the  underwriter  cannot  sue  for  it.  3  East,  222.-27.  Where  A.  and  B.  were  engag- 
ed in  partnership  contrary  to  6  Geo.  1.  c.  18.  s.  12.,  and  A.  paid  the  whole  of  the  losses, 
bald  that  he  could  not  sue  B.  for  a  moiety  of  the  money  paid.  2  If.  B .  379.  2  B.  &  P.  37 1 . 
— £8.  Money  paid  in  discharge  of  an  illegal  wager  laid  for  and  in  the  name  of  another,  can- 
not be  recovered  from  him,  unless  paid  by  his  subsequent  direction.    4  Taunt.  165 29. 

(There  are  certain  miscellaneous  cases  on  the  subject  of  implied  contracts,  unconnected 
with  the  text,  and  which  fee  re  fore  must  be  classed  by  themselves.)  After,  nonperformance 
of  a  condition  precedent  to  complete  a  house  by  ft  certain  day,  to  be  paid  for  by  the  lessor 
after  ft  term;  the  acquiescence  of  the  lessor  in  the  progress  of  the  work  after  breach  of  the 
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And  an  assumpsit  lies  for  every  indorsee,  to  whom  the  bill  is  assigned. 

So,  every  indorsor,  who  assigns  such  bill,  is  liable  to  an  assumpsit  by 
any  subsequent  indorsee*  (c) 

And,  if  the  merchant,  to  whom  a  bill  is  directed,  refuse  it,  the  director  is 
liable  to  every  indorsee.     R.  2  Vent.  308. 

And  if,  upon  the  merchant  to  whom  a  bill  is  directed  refusing,  a  stran- 
ger accepts  it  for  the  honour  of  the  director,  he  is  liable.  Per  Holt,  Tr. 
12  W.  3.  Gregory  and  Wakop.  Mar.  88.  Vide  Lut.  899.  (Reported  Co* 
myns's  Reports,  76.  1  Ld.  Ray.  575.} 

{  And,  if  to  prevent  a  protest,  the  plaintiff  agrees  to  be  responsible  to  the 
drawers  for  a  part  of  a  bill,  and  pays  the  money,  the  drawer  is  liable  for 
the  amount.     Barnett'  t>.  Watson,  1  Wash.  372.  \ 

And  if  a  man,  not  a  merchant,  direct  a  bill  of  exchange,  he  is  liable  ac- 
cording to  the  usage  among  merchants.  R.  2  Vent.  295.  R.  2  Vent.  310. 

If  a  merchant  direct  two  bills  to  A.  payable  to  B.  for  the  same  sum,  (the 
one  payable,  if  the  other  be  not  paid,  as  the  usage  is,)  and  A.  accept  the 
second,  he  is  suable  upon  the  first  bill,  with  an  averment,  that  he  has  not 
paid  either  the  one  or  the  other.  Dub.  T.  12  W.  3.  B.  R.  between  Mil- 
ner  and  Harrison. 

If  the  indorsor  pays  the  indorsee,  the  acceptor  is  afterwards  liable  to  him. 
R.  Lut.  888. 

If  a  bill  is  payable  to  A.  for  the  use  of  B.  and  A.  indorses  it,  an  assump- 
sit lies  by  the  indorsee,  though  A.  had  paid  it  upon  an  extent  at  the  suit  of 
the  king  against  B. ;  for  A.  was  the  visible  owner.     R.  Sho.  4. 

If  a  note  was  payable  to  A.  or  order,  the  order  could  not  have  an  as- 
sumpsit, but  in  the  name  of  A. ;  for  this  was  not  of  the  nature  of  a  bill  of 
exchange.  Cont.  R.  between  Cromwell  and  Floyd.  T.  9  W.  3.  Rot. 
500.  C.  B.  Dub.  in  B.  R.  T.  12  W.  3  Rot.— between  Butcher  [*]and  Swift. 
R.  ace.  in  B.  R.  between  Clerk  and  Martin.  1  Sal.  129.  R.  ace.  in  B.  R. 
between  Buller  and  Crips,  M.  2  Annas,  Rot. 

So,  a  declaration  upon  a  promissory  note,  as  upon  a  bill  of  exchange  of 
merchants,  was  not  well.     R.  1  Sal.  24. 

But  a  promise  by  A.  in  consideration  of  a  note  of  B.  being  delivered  to 
him,  was  sufficient ;  for  it  was  evidence  of  a  debt,  and  shall  be  intended  an 
absolute  delivery.     R.  1  Sal.  25. 

But  now  by  the  st.  3  &  4  Ann.  9.  all  notes  made  after  the  1st  of  May 
1705,  by  any  person,  or  by  the  servant  or  agent  of  any  trade  usually  intrust- 
ed to  sign  notes  for  his  master,  whereby  promise  shall  be  to  pay  any  stun 
to  any  other  or  order,  shall  be  payable,  assignable,  and  indorsable  over  as 
inland  bills  of  exchange ;  and  the  person  to  whom  the  note  is  payable,  or  in- 
dorsed, or  assigned,  may  maintain  an  action  for  the  said  money  against  him 

condition  is  evidence  to  rapport  an  implied  assumpsit  to  pay  the  tenant  for  his  labour  and 
materials.  4  Taunt  746.  Tide  1  Mars.  68  L  6  Taunt.  388.  3  Taunt,  52.— 30.  A  retainer 
to  a  person  to  do  work  "  and  the  employer  will  make  him  a  handsome  present,"  doee  not 
exclude  an  action  on  a  quantum  meruit,  5  Taunt.  308.— 31.  A  party  having  performed 
work  under  the  resolution  of  a  committee  that  a  any  service  to  be  rendered  by  him  should 
be  taken  into  consideration,  and  such  remuneration  be  made  as  should  be  deemed  right," 
can  recover  nothing  unless  awarded.  1M.&5. 890.— 32.  Where  a  workman  undertakes 
to  complete  an  article  according  to  a  given  plan  and  deviates,  he  can  recover  nothing . 
Quaere,  how  the  case  would  be,  if,  where  it  may  be  returned,  the  vendee  refuses  to  restore 
it  3  Taunt.  52.  33.  A  breach  of  trust  may  be  the  ground  of  an  assumpsit.  6  T.  R.  601. 
—34.  As  to  the  implication  of  promises  on  sales  with  respect  to  qsmlity  in  a  particular  case. 
See  1  B.  Moore,  106.— 35.  Title  in  general.  See  3  M.  &  8.  344.-36.  On  the  sale  of  a 
medicine  that  the  vendor  would  not  make  or  vend  it.     See  13  East,  63. 

(c)  And  he  may  be  charged  according  to  the  tenor  of  his  indorsement.    8tr«  479* 
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who,  or  whose  servant  or  agent,  signed  it,  or  against  any  of  the  indorsers,  as 
in  case  of  inland  bills  of  exchange* 

Upon  a  note  payable  to  A*  or  bearer,  the  law  did  not  imply  a  promise  to 
the  bearer.  R.  3  Lev.  299.  Agr.  T.  12  W.  3.  B.  R.  between  Swift  and 
Botcher. 

Yet,  now  by  the  st.  3  &  4  Ann.  9.  notes  after  1st  May  1705,  given  pay- 
Me  to  any  person  or  bearer,  shall  be  construed  to  be  due  to  such  person,  to 
whom  the  same  are  made  payable ;  and  the  person,  to  whom  they  are  made 
payable,  may  maintain  his  action,  as  he  might  in  case  of  inland  bills  of  ex- 
change, against  the  person  who,  or  whose  servant  or  agent  signed  the 

same. 

So,  if  a  bill  of  exchange  by  A.  to  B.  or  order,  be  indorsed  only  for  part, 
the  indorsee  shall  not  have  an  assumpsit  for  this  part,  without  shewing  the 
residue  satisfied.     R.  1  Sal.  65. 

Upon  a  bill  of  exchange  the  plaintiff  must  declare  upon  the  custom,  not 
upon  an  indebitatus  assumpsit.  Per  two  J.  1  Vent.  153.  Semb.  Lut. 
1585.  1594.     Dan.  27. 

And,  where  the  declaration  was  upon  the  custom,  and  likewise  upon  an 
indebitatus  assumpsit,  and  entire  damages  given,  the  judgment  was  arrested. 
Per.  Cur.     1  Vent.  153.     Vide  1  Sal.  24. 

And,  the  time  and  manner  of  acceptance  must  be  alleged.  R.  Lut. 
233. 

So,  the  custom  ought  not  to  be  alleged  to  all  persons,  &c.  R.  Lut. 
S92.  b. 

Nor,  that  by  the  custom  of  England,  &c.  though  it  will  only  be  surplusage. 
&./Hard.  486. 

But  a  custom  alleged  at  London,  that  any  merchant,  &c.  is  good.  R. 
Lut  233.  1585. 

So,  if  the  plaintiff  allege,  that  the  defendant  fecit  bUlam  manu  sua  sub- 
scriptam,  though  he  does  not  say,  secundum  usum  mercatorium,  it  is  suffi- 
cient.    R.  Lut.  279. 

Though  he  do  not  allege,  that  Value  was  received.     Lut.  889.  a. 
\  So  an  inland  bill  will  support  an  assumpsit  against  the  drawer  al- 
though no  consideration  be  alleged.     Murray  v.  Clayborn,  2  Bibb,  300.  \ 

So,  if  the  plaintiff  allege  payment  for  the  honour  of  the  dfawer,  without 
saying  to  whom,  it  will  be  good,  after  verdict.     R.  Lut.  899. 

Debt  will  not  lie  against  an  acceptor.  R.  Hard.  487.  1  Sal.  23.  Mod. 
Ca.  129.    Vide  Dett,  (B.) 

But,  against  the  drawer  himself,  debt  will  lie,  or  an  indebitatus  assumpsit. 
1  Sal  23.  \  Assumpsit  will  not  against  partners,  where  one  of  them  for  his 
own  proper  debt,  drew  a  bill  in  his  own  name,  on  the  firm,  and  accepted 
it  in  the  partnership  name.  Brown  v.  Duncanson  and  Ray,  4  Har.  4  M'Hen. 
350.  j 

How  bills  of  exchange  must  be  made,  accepted,  and  protested,  vide  in 
Merchant,  (E.  4,  &c.) 

[•](A  3.)  Upon  an  express  promise. 

So.  an  assumpsit  lies,  when  a  man  by  express  words  assumes  to  do  a  cer- 
tain thing. 

And  the  words  must  be  certain ;  and  therefore,  if  a  declaration  omit  the 
words,  (assumpsit  solvere,)  it  is  bad.  Semb.  1  Sid.  306.  But  it  is  a  doubt. 
whether  it  be  not  only  form.  Ray.  123.  {  Vide  Wooddy  r.  Flotirnoy,  6 
Munf.  50G.  \ 

[*292] 


296  ACTION  UPON  THE  CASE  UPON  ASSUMPSIT. 

So,  if  a  promise  be,  to  pay  so  much  upon  a  special  consideration  ;  after 
it  is  performed,  an  indebitatus  assumpsit  lies*     R.  f.  g.  303. 

If,  a  promise  be  to  do  a  thing  not  in  bis  power,  jet  an  assumpsit  lies : 
As,  to  assign  the  lease  of  a  stranger  ;  for  he  may  purchase  it.    R.  4  Leo,  2. 

(A  4.)  But,  certainty  to  a  common  intent  is  sufficient. 

Yet,  it  is  sufficient,  though  there  be  not  an  absolute  certainty  ;  as,  a  prom- 
ise to  pay  tantum  quantum  mereret,  with  an  averment,  quod  meruit  tantum. 
R.  Cro.  El.  149.     2  Cro.  370.     R.  Cro.  Car.  77. 

So,  a  promise  to  pay  so  much,  though  he  does  not  say,  to  whom  the  pay- 
ment shall  be  made.  R.  Cro.  El.  149.  848.  R.  Cro.  Car.  77.  1  RoL  30. 
1.  30. 

Or,  at  what  time  ;  for  it  shall  be  in  a  convenient  time. 

So,  to  pay  modo  sequenti,  viz*  to  give  a  bond,  &c.     R.  Cro.  El.  848. 

To  pay  according  to  the  rate  of  so  much.    R.  Yel.  1 34« 

So,  a  promise,  quod  tolerant,  vel,mitteret  prosequi,  is  good.  1  Rol.  24. 1. 
50.     R.  1  Sid.  446.     1  Mod.  43. 

So,  if  the  declaration  allege,  quod  cum  defendens  assumpsit,  it  is  good t 
though  there  is  no  direct  affirmation.     R.  Hard.  3. 

So,  an  assumpsit  to  give  a  bond  for  40/.  without  saying,  in  what  penalty, 
is  good  ;  for  it  shall  be  intended,  double  the  sum.     R.  1  Lev.  88. 

An  assumpsit  to  purchase  land  at  the  best  rate  he  can,  shall  be  intended, 
if  the  owner  is  willing  to  sell  it.  Dub.  1  Lev.  3. 

(A  5.)  And  there  shall  be  a  reasonable  construction*     Vide  in 

Agreement. 

And  the  words  shall  have  a  reasonable  construction ;  as,  if  a  man  promise 
payment  without  saying,  to  whom,  it  shall  be  intended,  to  htm,  from  whom 
the  consideration  comes.  R.  Cro.  El.  149.848.  Poph.  182.  Noy,  83. 
Cro.  Car.  77.     R.  1  Rol.  30. 1.  30.     Supr.  (A  4.) 

If  he  promise  quod  parctrtt  ilium,  it  shall  be  intended,  that  he  would  for- 
bear the  debt,  or,  to  sue  him.     1  Rol.  15. 1.  15. 

If  he  promise  payment,  according  to  the  rate  of  40s.  per  ton,  it  shall  be 
intended,  that  he  will  pay  for  the  odd  pounds,  according  to  the  same  rate. 
R.  Yel.  134. 

If  he  promise  payment  upon  Easter-day,  if  A.  do  not  pay  the  same  day  ; 
A.  has  all  the  day  for  payment ;  and  therefore  it  shall  be  intended  of  a  pay- 
ment afterwards  upon  request.    R.  1  Rol.  15.  L  45. 

A  promise,  that  a  feme  covert  shall  perform  her  agreement  shall  be  in- 
tended, of  such  agreement  as  she  may  have  made,  though  she  cannot  by  law 
make  an  agreement.     1  Rol.  19. 1.  5« 

[*]A  promise  to  ray  the  same  100/.  shall  be  intended,  the  same  in  qual- 
ity, not  in  specie.     JR.  Yel.  50.     1  Rol.  25. 1.  10. 

To  pay  tor  cattle  sold  to  B.  reserving  the  payment  at  a  future  day,  shall 
be  extended  to  a  sale,  where  part  is  paid  inprasenti  and  part  is  to  be  paid  at 
a  future  day.     1  Rol.  20. 1.  40. 

To  pay  100/.  if  he  marries,  and  has  a  son  within  a  year  tunc  proxime 
sequent*,  shall  be  intended,  within  a  year  after  the  marriage,  and  not  after 
the  promise.     R.  1  Vent.  262. 

A  promise,  in  consideration,  that  the  plaintiff  at  his  request  would  procure 
a  note,  &c.  shall  not  he  intended  of  any  other  request,  than  that  at  the  time 
of  the  promise.     R.  2  Vent.  71.  75. 
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Otherwise,  if  the  words  had  been*  when  he  shall  bfe  requested.  2  Vent. 
71.  75. 

If  a  man  promise  to  pay  for  wedding  apparel,  it  shall  be  understood,  of 
apparel  used  for  two  or  three  days,  during  the  solemnity  of  the  marriage, 
according  to  the  quality  of  the  persons.     K.  Cro.  Car.  53* 

If,  in  an  assumpsit  he  allege,  that  he  agreed  of  paid,  &c*  it  shall  be  in- 
tended, with  or  to  the  defendant.     R.  Cro.  El.  229. 

So,  if  he  allege,  in  consideration  of  a  submission  to  an  award,  it  shall  be 
intended  of  an  absolute  submission.     R.  Cro.  El.  460. 

In  consideration,  that  he  would  deliver  up  a  bond,  shall  be  intended,  of 
such  a  delivery  as  that  it  may  be  cancelled.     R.  Sal.  457* 

In  consideration,  qUod  venderet  et  superinde  deliberaret  ;  if  he  deliver  be- 
fore the  action,  though  not  immediately  upon  the  sale,  it  is  sufficient,  ft. 
Mo.  702. 

If  a  proifcise  be  transferre  negotiationem  suam,  Ang.  trade,  though  the 
word  is  uncertain,  yet  it  will  be  well.     R.  Al.  67. 

If  it  be,  in  consideration  of  the  delivery  of  20$.  old  money,  to  render  so 
much  in  new  ;  for  a  delivery  in  consideration  of  having  so  much  in  value 
amounts  to  a  sale.     R.  1  Sal.  25. 

In  consideration,  that  he  would  accept  him  for  his  debtor,  he  promised  to 
pay  20/.  due  from  A.  shall  be  construed  as  a  mutual  promise  to  discharge 
A.    R.  1  Sal.  29. 

If  he  promise  to  pay  quantum  rationabiliter  valerent,  for  talebanty  it  Will 
be  well*     R.  3  Mod.  1 90. 

If,  in  an  assumpsit  by  A.  and  B.  riuper  guardian9  ectlesice,  it  be  declared, 
that  the  defendant,  in  consideration,  that  the  bishop  would  absolve  his  moth-  ' 
er,  excommunicated  for  non-payment  of  a  rate  to  the  churchwardens,  prom- 
ised to  pay  the  rate ;  it  shall  be  intended,  that  the  plaintiffs  were  church- 
wardens at  the  time,  and  that  the  excommunication  was  upon  their  prosecu- 
tion.   R.  2  Lev.  119. 

If  the  receiver  of  B.'s  rents  promise  to  pay  within  a  month,  having  au- 
thority from  B.  to  pay  out  of  the  Michaelmas  rent,  it  shall  be  intended,  that 
he  had  received  the  rent,  when  he  assumed  to  pay.  R.  2  Lev.  20.  Vide 
1  Vent.  152.     Ray.  211. 

If  A.  promise  in  1659,  to  pay  50/.  if  Charles  Stuart  be  king  within 
twelve  months ;  for  it  shall  be  intended,  if  he  come  into  possession.  R. 
1  Lev.  53. 

If  he  promise,  in  consideration  of  the  delivery  of  ducentas  centenas 
lupuior\  Anglic*  200/6.  weight ;  for  it  shall  not  be  intended  20,0<*.  R. 
Cro.  Car.  33. 

[*](B)  CONSIDERATION. 

(B  1.)  What  will  be  a  good  consideration. 

(B  1.)  General  rules,  &c. — Miscellarftous  cases. — Forbearance  of  a  suit. 

The  consideration,  upon  which  an  assumpsit  shall  be  founded,  must  be 
for  the  benefit  of  the  defendant,  or  to  the  trouble  or  prejudice  of  the  plain- 
tiff.^) 

(<f>  1.  A  promise  without  consideration  is  nudum  pactum.  1 T.  R.  350.  n.  {  Vide  also, 
Mitchell  *.  Bell,  Tay.  61.  8.  C.  Cam.  k  Nor.  17.  Goodale  v.  Holridge,  « Johns,  Rep.  193. 
Manson  r.  Munson,  3  Day,  S60.  Blood  and  natural  affection  is  not  a  sufficient  considera- 
lion  to  support  a  simple  executory   contract.    Fink  v.  Cox,  18  Johns.    JUp.  145.     And 
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And,  therefore,  a  promise,  in  consideration  of  the  forbearance  of  a  suit,  is 
good ;  for  that  is  for  the  benefit  of  the  defendant,  though  the  action  is  not 
discharged  ;  for  forbearance  for  a  reasonable  time  is  sufficient.  Semb.  per 
Hob.  216.  Cro.  El.  387.(e)  '  {  Miles  v.  M'Lellan,  2  Nott  &  M'Cord,  133, 
Elting  v.  Vanderlyn,  4  Johns.  Rep.  237.  \ 

But  it  shall  be  intended,  a  total  forbearance.  R.  2  Cro.  397.  Per  two 
J.  2  Cro.  683.     R.  1   Rol.  27.  1.  5.      {  Hamaker  v.  Eberley,  2  Binn. 

510.  } 

So,  in  consideration  of  forbearance  for  a  convenient  or  reasonable  time  ; 
and  the  judge  of  nisiprius  shall  be  judge  of  that.  R.  Mo.  854.  1  RoL  26. 
1.  50.     K.  3  BuL  207.     R.  1  Sid.  45. 


ride  Schoonmaker  r.  Roosa,  17  Johns.  Rep.  301.  Noble  v.  Smith,  2  Johns.  Rep.  52.  Pearson 
tr.  Pearson,  7  Johns.  Rep  26.  Pabodie  r.  King,  12  Johns.  Rep.  426.  }  Vide  3  Burr.  1666. 
as  to  mercantile  transactions.  «{  Vide  also,  Murry  t>.  Clayborn,  2  Bibb,  300.  Mandeville 
v.  Welch,  5  Wheat.  277.  Riddle  v.  Mandeville,  5  Cranch,  322.  £—2.  Thus  to  pay  the  debt 
of  another.  4  Taunt.  1 17.  •{  Vide  Parker  v.  Carter,  4  Munf.  273,  ^  — 3.  But  a  note  giv- 
en  fraudulently  to  carry  on  a  marriage  treaty  shall  be  good  against  the  maker,  though  giv- 
en  without  any  consideration.  1  Blk.  -363.-4.  A  note  given  as  an  apprentice  fee  is  avail- 
able, notwithstanding  before  the  term  expired  the  apprentice  was  discharged  by  a  magis- 
trate, from  the  master  having  enticed  him  to  commit  felony.  16  East,  207. — 5.  Any  dam- 
age to  another,  or  suspension  or  forbearance  of  his  right,  is  a  good  consideration  though  no 
benefit  result  to  the  promisor.  3  Burr.  1663.  1  Taunt.  523.  •{  Vide  Wilson  v.  Clement*, 
3  Mass.  Rep.  1.  }- — 6.  That  is  a  sufficient  consideration  which  imports  a  benefit  to  the 
person  for  whom  the  thing  in  question  is  to  be  performed,  or  a  loss  to  the  party  who  if  to 
perform  it.  1  T.  R.  76.  •{  Forster  v.  Fuller,  6  Mass.  Rep.  58.  Stocking  v.  Sage,  1  Conn. 
Rep.  519.  A  contract  for  the  benefit  of  a  third  person,  is  a  sufficient  consideration  to  sup- 
port an  assumpsit.  Miller  v.  Drake,  1  Caines1,  Rep.  45.  And,  if  one  on  a  promise  of  indem- 
nity, performs  an  act  supposed  to  be  lawful,  but  which  makes  him  a  trespasser,  and  he  is 
compelled  to  pay  damage  for  the  trespass,  it  is  a  good  consideration  for  the  promise.  Allaire 
v.  Ouland,  2  Johns.  Cas.  52.  Coventry  v.  Barton,  17  Johns.  Rep.  142.  The  smallest 
spark  of  benefit  or  accommodation  is  sufficient  to  support  an  assumpsit.  Austin  v.  M'Clure, 
4Dall.  226.  Carr  v.  Gooch,  1  Wash.  260.  Scott's  Exr.  v.  Osborne's .  Exr.  2  Mont 
413.  Violett  v.  Patton,  5  C ranch,  142.  } — 7.  A  moral  or  equitable  obligation  is  a  sufficient 
consideration  for  an  express  promise.  Cowp.  290.  5  Taunt  56. ;  though  not  for  an  im- 
plied one.  2  East,  505.  -J  Overseers  of  Tioga  v.  Overseers  of  Seneca,  13  Johns.  Rep.  380. 
Smith  v.  Wade,  13  Johns.  Rep.  257.    Andover  and  Medford  Turnpike  Corporation  v.  Gould*, 

6  Mass.  Rep.  40.  Doty  r.  Wilson,  14  Johns.  Rep.  378.  Bentley  t>.  Morse,  14  Johns.  Rep. 
468.  Early  r.  Mahon,  19  Johns.  Rep.  147.  Clark  v.  HorringT  5  Binn.  33.  Crocker  t». 
Whitney,  10  Mass.  Rep.  316.     Maxim  v.  Morse,  8  Mass.  Rep.   127.     Scouton  t>.   Eklord, 

7  Johns.  Rep.  36.  }•— 8.  If  in  a  simple  contract  between  A.  and  B.  the  consideration  of  B.'s 
promise  b  a  promise  by  A.,    A  cannot  enforce  the  contract  unless  be  is  bound  by  his  owa 

promise,  since  that  was  the  condition  of  B.'s  undertaking.  3T.  R.  653 9.  That  a  promise 

may  be  a  sufficient  consideration  for  an  agreement  the  party  promising  must  have  the  power 

of  conferring  what  he  has  undertaken  for.     3  T.  R.    17 10.  The  assignment  of  a  debt, 

thoupi  the  amount  »  unknown,  is  a  good  consideration  for  a  promise-  2  Blk.  820.  {  But  the 
sale  and  delivery  of  a  promissory  payable  to  order,  without  indorsement  or  assignment,  will 
not  support  an  assumpsit  by  the  vendee.  Waters  r.  Millar,  1  Dall.  369.  }  — 1 1.  The  same 
consideration  which  is  sufficient  for  the  promise  of  either  principal  in  an  aereement,  is  suf- 
ficient for  the  promise  of  any  other  party  introduced  into  the  agreement,  in  ordev  to  effect- 
uate the  thing  undertaken  by  that  principal.  4  Taunt.  611 12.  The  expenditure  of  mo- 
ney by  A.  exclusively  for  his  own  advantage,  though  made  at  the  instance  of  B.,  will  not 
support  a  promise  by  the  latter.  2  B.  &  P.. 73— 13.  A  promise  by  a  debtor  to  pay  a  judg- 
ment debt  in  consideration  of  the  plaintiff'*  staying  execution  will  not  raise  an  assumpsit. 
Cowp.  129 — Secus  by  a  third  person,  ibid — 14.  The  mere  relation  of  landlord  and  tenant 
is  a  sufficient  consideration  for  the  tenant's  promise  to  manage  the  farm  in  a  husbandlike 
manner.  5  T.  R.  373 — 15.  Natural  affection,  though  sufficient  to  raise  an  use,  ia  not  a 
sufficient  consideration  for  a  promise.     Cro.  Eliz.  755. 

(0  1.  Forbearance  is  a  good  consideration  for  a  promise,  though  the  person  who  was  to 
forbear  never  agreed  expressly  that  he  would  forbear.  Ld.  Rd.  368.-2.  A  consideration 
will  be  sufficient  to  support  a  promise,  though  it  cannot  be  completed  until  after  the  time 
within  which  the  fact  for  which  the  promise  stipulates  was  to  be  done,  must  have  elapsed  ; 
thus  a  promise  to  forbear  until  after  a  particular  day,  is  a  sufficient  consideration  for  a  prom- 
ise to  pay  money  on  or  before  that  day.    Ld.  Rd.  357.  l 
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Otherwise,  per  breve  or  paulutum  tempus  ;  for  then  he  may  sue  immedi- 
ately. Cont.  1  Leo.  61.  1  Rol.  27.  1.  10.  R.  ace.  sctpt  1  Rol.  23.  1.  10. 
But  Cro.  Car.  241.  cont.  R.  Ace.  1  Sid.  45. 

Or,  pro  aliquo  tempore.  R.  Cro.  Car.  438.  1  Rol.  23.  1.  20.  R.  1 
Sid.  45. 

[*]So,  in  consideration  of  the  forbearance  of  a  suit  in  chancery.  Ray. 
372.  Vide  Cro.  El.  768.     2  Cro.  47. 

In  consideration  of  not  suing  an  attachment.  1  Rol.  26. 1.  40.  Cro.  Eh 
848. 

Of  not  executing  a  capias  utlagatum.     Per  three  J.  Yel.  1 9. 

So,  in  consideration  of  the  forbearance  of  a  suit  against  an  executor  or 
administrator,  for  a  debt  of  the  testator.  R.  9  Co.  94.  a.  R.  Cro.  El.  643, 
4,    R.  1  Rol.  26. 1.  50.     R.  Mo,  854.     R,  2  Cro.  273.  R.  1  Vent.  120. 

Though  it  be  a  debt  upon  simple  contract*  R.  1  Rpl,  28. 1,  30.  2  Cro. 
47.    Yel.  55. 

Or,  a  debt  recoverable  only  in  Chancery ;  as,  payment  by  a  surety  for  the 
testator.     R.  1  Sid.  89. 

Or,  though  it  be  for  a  legacy.     R.  1  Vent.  120.     2  Lev.  3f 

So,  in  consideration  of  the  forbearance  of  a  suit  against  him,  upon  a  con* 
tract  whilst  an  infant.     Dy.  272.  a.  in  marg.     Vide  po6t  (F  8.) 

In  consideration,  that  he  accounted  with  the  executor  at  his  request.  R. 
1  Vent*  268. 

But,  if  there  be  no  debt,  (/)  or  assets,  it  shall  be  given  in  evidence. 
Cont.  1  Rol.  24.  1.  45.  Per  three  J.  Cont.  and  2  ace.  Mo.  419.  Yel.- 11. 
Semb.  ace.  Mo.  854.  R.  ace.  9  Co.  94.  Banes.  R.  cont.  2  Lev.  3.  Ace. 
3  Leo.  67.  R.  cont.  1  Vent.  120. 

So,  in  consideration  of  the  forbearance  of  a  suit  against  an  heir  upon  a 
bond  of  his  ancestor,  if  he  was  bound,  and  had  assets,  (g) 

And  the  lien  ought  to  appear,  not  only  in  evidence,  but  also  in  the  de- 
claration. (A)  R.  cont.  1656.,  for  it  is  aided  after  verdict.  Ray.  128.  in 
marg.  Dub.  1 7  Car.  2.  and  R.  that  the  omission  is  not  aided  after  verdict. 
22  Car.  2.  Ray.  128.  and  in  marg.    R.  2  Sand.  136.  1  Vent.  159.  (•*) 

So,  in  consideration  of  forbearance  by  the  assignee  of  a  bond,  if  he  has  a 
letter  of  attorney  to  sue  and  release.     R.  1  Rol.  20.  1.  15. 

Or  forbearance  of  him  and  his  son,  to  pay  both  the  debts.  R.  1  Sid.  38. 
R.  Ray.  32. 

In  consideration  of  forbearing  him,  being  the  receiver  of  A.  to  pay  an  an- 
nuity due  by  A.  if  he  continued  receiver  ;  without  an  averment,  of  rent  in 
his  hands.     R.  1  Vent.  152.     Ray.  211.     Vide  2  Lev.  20. 

Or,  being  indebted  in  so  much  to  A.  who  had  assigned  the  plaintiff  to  re- 
ceive his  debt  of  the  defendant.     R.  1  Vent.  154. 

So,  in  consideration  of  the  forbearance  of  a  suit  against  a  stranger  -,  for 


(/)  1.  Forbearance  is  no  consideration  where  there -was  originally  .no  cause  of  action. 
Str.  94.  March,  202.  Cro.  FJiz.  :26.  206.  1  Show.  183.  -{  Vide  Wamaker  v.  Eberley, 
2Binn.  506.  V— 2.  If  A.  be  illegally  arrested  by  B.  for  a  debt  »  promise  by  C.  to  pay  the 
debt  claimed  by  B.,  in  consideration  of  B.'s  releasing  A  out  of  prison,  is  void.  YVilles, 
482.— But  if  it  be  stated  in  a  declaration  against  C,  o*  «uch  a  promise,  that  B.  in.  order  to 
obtain  payment  of  the  debt  from  A.,  procured  A*  to  be  arrested  by  a  certain  writ,  &c. 
duly  issued  out  of  such  a  court,  it  wUl  be  intend,  after  verdict,  that  the  arrest  was  legal, 

ibid 3.  Vide  2  B.  &  P.  151. 

(e)  Forbearance  by  the  husband  to  sue  for  a  debt  due  to  his  wife  is  a  good  consideration 

for  a  promise  to  him.    Ld.  Rd.  368. 

(h)  lVern,  180.  .  .,      ,.        „  ,.   L  .* 

(t)  In  declaring  on  a  promise  to  pay  a  debt  in  consideration  of  forbearance,  it  must  be 
shewn  to  whom  the  debt  was  forborne,  and  that  he  was  liable  to  pay  it.    4  East,  455. 
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tfett  ts  a  prejudice  to  the  plaintiff.  D.  9.  Co.  94  a.  R.  Rol.  27. 1.  5.  30. 
J  Barnard  v.  Norton,  Kirby,  193.  } 

[*JOr,  of  the  forbearance  of  his  debt,  generally ;  for  then  he  ought  to  for- 
bear all  the  world,  R.  }  RoK  ?2.  I.  35.  Semb.  cont.  Yd.  184.  R.  ace. 
1  Sid.  242. 

So,  in  consideration,  that  die  plaintiff,  to  whom  a  debt  was  assigned,  will 
forbear  a  stranger,     R.  Hard.  74. 

(B  2.)  Surceasing  of  a  suit. 

So,  in  consideration  of  surceasing  of  his  suit ;  for  that  is  a  benefit  to  the 
defendant,  and  a  prejudice  to  the  plaintiff,  though  the  action  is  not  dischaig- 
ed,     R.  Hob.  216.     1  Rol.  19.  1.  30. 

So,  to  surcease  his  and  his  son's  complaint  against  tlje  defendant's  son. 
Per.  three  J.  Yel.  1. 

To  surcease  all  suits  in  chancery  ;  though  he  may  proceed  for  the  same 
matter  at  law.    R.  1  Rol.  19. 1.  20.  2  Bui.  41, 

So,  to  discharge  a  man  arrested  for  a  little  while,  though  he  may  be  re* 
taken  immediately ;  for  the  present  respite  is  a  benefit.  Per.  Poph.  1  Rol. 
27.1.  15* 

So,  in  consideration  of  a  submission  to  an  award,  a  promise  to  surcease 
a  suit,  is  good ;  though  the  submission  may  be  revoked.  R.  1  Rol.  27. 1.  25, 

So,  in  consideration  of  the  discharge  of  a  stranger  arrested  for  debt.  R. 
Pal.  394.  * 

In  consideration  to  pay  60/.  iq  discharge  of  a  bond.     R.  2  Croi  1 94. 

(B  3.)  Discharge  of  a  debt  or  security. 

So,  in  consideration  of  the  discharge  of  a  debt, 

Though  the  debt  was  due  to  a  stranger ;  for  the  plaintiff  has  a  prejudice 
by  the  loss  of  his  debt. 

So,  in  consideration  of  the  delivery  of  a  statute  for  the  security  of  a  debt 
due  to  the  plaintiff,  though  it  be  not  assigned  to  the  defendant,  and  so  no 
benefit  to  him ;  for  it  is  a  damage  to  the  plaintiff.  R.  1  Rol.  20;  1.  30. 
IJob.  4,  5 —  {  Vide  Beaidsley  v.  Root,  1 1  Johns.  Rep.  464.  J 

Or,  of  the  delivery  of  a  bond.     R.  1  Sid.  31. 

^0rV^g0od8  P,ec%ed  b7  »  stranger,     R.  1  Rol,  19.1.  35.45,     R.  2 
Cro*  257. 

Or,  of  a  bill  of  exchange  in  his  custody.     R.  1  Rol.  22.  1.  10. 

ur,  of  the  assignment  of  a  bond  by  the  principal,  to  his  bail,  or  surety, 
R.l  Rol.  17.1.  25,     Cont.  Cro.  El.  538.  * 

Sid.r213.*e  aMi6nm«nt  of  »  judgment,  with  a  letter  of  attorney.     R.  1 

Un^'^iwili^r1*10?  ?f  a  conveyance  to  A.  as  he  should  appoint,  of  all  the 
S.  2  Lev.  33.'  ( J)0Ug^  "  **  8*id' that  **  PUintiff  "m  ***** in  ttntmmtis. 

(&  <)  Proof  of  a  debt. 

"^^^T^5^  Csla  debt  due  ^ her 

"$j&^£lY$fc  Eg!*    *  •"*  — •— -    M-  **■  «*>  bnt 
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Or,  ad  heir  promise  the  debt  of  his  ancestor* 

[*]Or,  an  executor  promise,  upon  proof  of  the  delivery  of  the  goods  to 
his  testator,  to  pa;  for  them,     R.  1  Leo*  94* 

And,  the  proof  of  the  debt  may  be  in  an  action  upon  the  case  upon  as* 
sumpsit. 

But,  if  the  parties  agree  to  a  particular  manner  of  trial,  it  shall  be  deter- 
mined in  such  manner*     R.  3  Lev.  241 « 

So,  in  consideration  that  the  plaintiff  would  shew  a  specialty,  by  which 
the  intestate  was  bound;  though  before  administrator  granted.  R.  1  Sid* 
369. 

Or,  if  the  defendant  does  not  prove  payment  within  a  little  time*  R.  1 
Rol.  23. 1.  40. 

Or,  in  consideration,  that  the  plaintiff  would  make  an  affidavit  of  his  debt 
before  a  master  in  chancery  :  though  he  had  no  authority  to  administer  it. 
R.  Ray.  153. 

Or,  would  shew  a  deed,  by  which  rent  was  due.     R.  Cro.  El.  67. 

So,  if  A.  be  bound  for  an  infant,  and  pay  the  money,  and  the  infant  at  full 
pge  promise  re-payment,  an  assumpsit  lies.  R.  3  Leo*  164.  4  Leo.  5. 
Dy.  272.  a.  in  marg. 

So,  if  an  infant  give  a  bond,  and  at  his  full  age  promise  payment  ;  for  in 
conscience  he  ought  to  pay  it.  Adm.  Cro.  El.  126,  7.  Dy.  272.  a.  in 
marg.    Vide  post  (F  8.) 

(B  5.)  Endeavour  to  do  an  act. 

So,  in  consideration  of  his  labour  for  him.     1  Vent.  44. 

Of  his  multum,  tt  gratissimum  servitium*     Semb.  1  Vent.  27. 

That  he  would  procure  the  enjoyment  of  a  house  ;  with  an  averment, 
that  he  had  procured  it.     R.  Yel.  11. 

Or,  would  procure  a  note  from  the  debtor  of  the  plaintiff  requiring  the 
defendant  to  pay  him.     R.  2  Vent.  71, 74. 

Or,  would  endeavour  a  marriage  between  A.  and  B.  with  an  averment, 
that  he  had  endeavoured  omnibus  modis  quibus  poterat,  and  the  marriage  took 
effect.     Ray.  400. 

So,  in  consideration  of  soliciting  a  cause  in  chancery  ;  for  that  is  lawful, 
if  it  be  not  for  maintenance.  R.  Cro.  El.  760.*  R.  Hob.  67.  1  Rol.  17. 1. 
15.    R.  Cro.  Car.  159.     Vide  Attorney,  (B  18.) 

Though  done  by  an  attorney.       R.  1  Rol.  17.  1.  35.    Cro.  Car.  160. 
»      |  So,  in  consideration  that  the  plaintiff  would  procure  purchasers  of  land, 
which  the  defendant,  as  agent,  offered  for  sale  ;  with  an  averment  that  he 
{lid  procure  purchasers.     Huntington  v.  Wolcott,  5  Day,  390.  } 

(B  6.)  Permission. 

So,  in  consideration  of  his  permission  to  do  such  an  act ;  as,  to  permit  a 
wife  to  take  out  administration  durante  minori  estate  of  her  son  ;  for  it  does 
not  belong  to  her.     R.  1  Rol.  21.1.  30. 

To  permit  his  prisoner  to  remain  at  the  defendant's  house  all  night.  R.  t 
Sid.  132. 

In  consideration,  that  he  shall  be  absolved  from  excommunication  for 
non-payment  of  a  rate  for  the  repair  of  the  church  ;  for  it  shall  not  be  in- 
tended, that  he  could  be  absolved  without  the  churchwarden's  assent.  R.  1 
Vent.  297. 
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So,  in  consideration,  that  a  feme-covert  will  permit  her  son  to  be  servant 
to  him.     R.  1  Rol.  20. 1.  5. 

Or,  will  not  hinder  his  purchase  of  her  husband.     R.  1  Rol.  21. 1.  50. 

Or,  will  consent  to  the  marriage  of  her  daughter.  Per  three  J.  Mo.  857. 
Hob.  10.     1  Rol.  19. 1.50. 

[*]In  consideration,  that  he  will  procure  his  master  to  permit  him  to  have 
part  of  his  shop.     R.  Godb.  216. 

But  an  assumpsit  does  not  lie  upon  a  promise,  to  pay  a  bond,  if  A.  at  the 
request  of  the  plaintiff,  will  permit  him  to  take  out  administration,  unless 
he  says,  that  A.  did  permit  him  at  the  request  of  the  plaintiff,  or  by  his  pro- 
curement.    R.Jon.  441. 

(B  7.)  Mutual  promise. 

So,  in  consideration  of  a  mutual  promise  ;  as,  in  consideration  of  a  recip- 
rocal promise  of  marriage.  R.  1  Rol.  22.  1.  5.  R.  1  Sid.  1 80.  Per  three 
J.  Vaugh.  cont.  Cart.  233.  Mod.  Ca.  155.  {  Vide  Wightman  v*  Coates, 
15  Mass.  Rep.  1.  }    Vide  post  (F  4.) 

Or,  of  the  payment  of  money  lost  at  play.  R.  1  Rol.  17.  1.  10,  28.  1.  50. 
R.  Mo.  549. 

So,  a  promise  to  pay  to  A.  in  consideration  of  a  promise  to  pay  so  much  to 
B.     R.  Mo.  574.     Dub.  1  Rol.  29.  1.  10.     R.  Cro.  El.  543.  4  Leo.  3. 

{  The  promises  must  be  concurrent ;  otherwise,  they  are  nuda  pacta* 
Livingston  v.  Rogers,  1  Caines'  Rep.  583.  Keep  and  Hale  ?.  Goodrich, 
12  Johns.  Rep.  397.     Vide  Briggs  v.  Tillotson,  8  Johns.  Rep.  235.  } 

(B  8.)  Marriage. 

.  So,  in  consideration  of  marriage  ;  as,  upon  a  communication  of  a  mar- 
riage, a  cousin  of  the  husband  promises  the  wife  to  give  her  100/.  if  the  bus* 
band's  father  does  not  assure  such  land.     R.  Cro.  El.  63,  4. 

(B  9.)  Voluntary  performance  of  an  act,  which  he  ought  to  do. 

So,  in  consideration  of  the  performance  of  an  act,  to  which  he  was  com* 
pellablc  ;  as,  if  the  plaintiff  will  discharge  a  debt,  for  which  he  and  the  de- 
fendant are  sureties,  he  will  repay  the  moiety.     R.  1  Rol.  20.  1.  50. 

{  So,  where  one  is  liable  to  pay  the  debt  of  another,  and  does  pay  it. 
Huntington  v.  Todd,  3  Day,  465.  } 

If  he  will  pay  the  single  sum  due  upon  a  bond,  the  defendant  will  cancel 
the  bond.  R.  1  Rol.  23.  1.  5,  27.  1.  51.  R,  Cro.  Car.  8.  Hutt.  76.  R.  Cro/ 
El.  194. 

Or,  surcease  his  suit  upon  it.     R.  1  Rol.  21. 1.  15. 

In  consideration  of  4/.  paid,  to  release  a  judgment  for  1L  and  enter  satis- 
faction upon  the  record.     R.  Mo.  412.     1  Kol.  28.  1.  5.     Cro.  El.  429. 

In  consideration  of  payment  by  the  bail,  to  discharge  him,  and  assign  the 
obligation  of  the  principal.  R.  but  the  judgment  was  reversed.  1  Rol.  28. 
1.  15.     Mo.  710.     Cro.  El.  538. 

In  consideration  of  payment  to  an  executor  of  1 50/.  in  satisfaction  of 
205/.  due  to  the  testator ;  for  now  the  executor  shall  sue  in  the  debet.  R. 
Yel.  10,  11. 

In  consideration  of  paying  in  the  morning  of  the  9th  of  October  money 
payable  the  same  day  upon  a  bond  to  give  5/.,  for  it  was  not  payable  until 
sun-set.     Per  Hob.  Cro.  Car.  8.     Hutt.  76. 

In  consideration  of  payment,  without  suit,  of  money  due.     1  Vent.  258. 
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.  In  consideration  of  the  payment  of  a  debt  barred  by  the  statute  of  limit- 
ations.    1  Vent.  258. 

In  consideration,  that  the  vicar  of  such  a  parish  will  preach  to  and  in- 
struct the  inhabitants.     R.  1  Sid.  409. 

In  consideration  of  the  delivery  of  goods  sold  to  his  son,  to  pay,  if  his 
son  do  not  pay.     R.  Cro.  £1,  700. 

So,  in  consideration  of  a  trust  reposed  in  him ;  as,  if  he  deliver  an  hog 
to  him  to  be  masted,  he  promises  to  redeliver  it.     R.  Cro.  El.  1 37. 

[*]In  consideration,  that  two  merchants  deliver  notes  into  his  custody,  he 
promises  not  to  deliver  them  to  either  of  them,  'till  all  matters  are  agreed 
between  them.     R.  Cro.  £1.  138. 

(B  10.)  Any  other  act  by  which  the  defendant  has  benefit. 

So,  in  consideration  of  any  other  act,  by  which  the  defendant  has  benefit; 
as,  in  consideration  of  the  moiety  of  a  reckoning  in  a  tavern,  where  he  was 
invited  by  an  executor.     R.  1  Rol.  24.  1.  5. 

In  consideration,  that  he  had  hired  his  house,  to  dress  his  victuals  for  two- 

Ejnce  a  joint ;  for  otherwise,  his  house  would  not  have  been  hired-     R.  1 
ol.  26.  1.  5. 

In  consideration,  that  he  delivered  to  him  goods,  in  which  the  plaintiff 
bad  only  a  special  property ;  for  the  defendant  has  a  benefit  by  the  present 
possession.     R.  Cro.  El.  218.     Vide  Yel.  4,  50,  128. 

That  he  will  pay  an  annuity  to  his  younger  brother,  if  his  father  does  not 
charge  his  estate  for  it.     R.  Cro.  El.  163. 

In  consideration,  that  he  had  paid  to  him  10/.  he  would  pay  so  much  into 
court,  and  appear ;  for  he  has  the  benefit  of  the  money  in  the  mean  time. 
R.  2  Vent.  45. 

{  A  promise  by  an  execution  debtor,  to  indemnify  the  sheriff  for  a.  volun- 
tary escape,  is  valid.     Doty  r.  Wilson,  14  Johns.  Rep.  378.  } 

(B  11.)  Or,  the  plaintiff  has  labour  or  detriment. 

So,  in  consideration  of  any  other  act,  whereby  the  plaintiff  has  labour  or 
detriment;  as,  in  consideration,  that  the  plaintiff  will  procure  an  order  for 
payment  to  him  from  a  person,  to  whom  the  defendant  confesses  himself  in- 
debted.    R,  2  Vent.  71,74. 

\  So,  in  consideration  that  the  plaintiff  assisted  the  defendant  to  draw  a 
sum  of  money  from  Scotland,  by  indorsing  the  defendant's  bill,  which  the 
plaintiff  negotiated,  and  which  was  returned  protested,  whereby  he  was  sub- 
jected to  the  payment  of  damages,  &c.  it  was  held,  that  assumpsit  would  lie 
to  recover  the  amount.     Ramsay  r.  Gardner,  1 1  Johns.  Rep.  439.  \ 

In  consideration,  that  the  plaintiff  will  permit  him  to  receive  of  A.  money, 
which  A.  owes  the  plaintiff,  he  promises  a  bill  of  exchange  for  so  much; 
though  A.  afterwards  becomes  insolvent,  and  docs  not  pay,  the  promise  is 
good;  for  the  plaintiff  perhaps  would  not  have  delayed  A.  if  he  had  not  re- 
lied upon  the  defendant's  promise.  Per  Wadham  Windham,  at  Norf.  Assis. 
1663,  between  Edgar  and  Chetham. 

In  consideration,  that  the  plaintiff  will  serve  his  friend,  he  will  give  so 
much  per  week.     Dy.  272.  a.  in  marg. 

That  the  plaintiff  will  seal  a  counter-part  of  a  lease  to  him  by  B.  in  which 
there  was  a  covenant  to  repair,  the  defendant  promises  to  do  the  repairs  ; 
for  the  plaintiff  was  prejudiced  by  the  covenant.     R.  Dy.  272.  a.  in  marg. 

In  consideration,  that  the  plaintiff  would  act  for  him,  as  a  commissioner 
to  examine  witnesses.     R.  Sho.  342. 


304  ACTION  UPON  THE  CASE  UPON  ASSUMPSIT, 

(B  12.)  Consideration  executed  in  part,  or  in  whale. 

So,  an  assumpsit  litis,  though  the  consideration  be  executed  in  part ;  as, 
*  in  consideration,  that  he  had  done  si  thing  at  my  request.     1  Rol.  13*  1.  35* 

11.  1.  40. 

As,.that  he  at  my  request  had  laboured  for  a  pardon.  R.  Hob.  105.  Mo* 
866.     1  Rol.  11*  1.  40,  45. 

Or,  became  bail,  or  surety.  Dy.  272.  a.  Cro.  El.  42.  R.  2  Cro.  18, 
Yel.  40.     R.  1  Rol.  14.  1.  30,  35.  12.  1.  18. 

Or,  delivered  goods,  or  money.  R.  Cro.  El.  382.  Cont.  Cro.  El.  835, 
Vide  Cro.  Car.  77.  R.  ace.  1  Rol.  11.  1.  50.  Vide  Cro.  El.  442,  741. 
cont. 

[*]Or,  had  married.  Dy.  272*  b.  Cro.  El.  59.  Cont.  Dy.  272.  b<  in 
tnarg.    Vide  infra. 

Or,  had  provided  maintenance.     R#  1  Rol.  12. 1.  15* 

Or,  had  sold  the  next  avoidance.     R.  Cro.  pi.  715. 

Or,  had  solicited  my  cause.     R.  1  Rol.  13. 1.  5. 

Or,  had  released  a  legacy.    Cro.  Can  409.     Jon.  365*     1  Rol.  13. 1.  10, 

Or,  was  bound  for  him  during  his  infancy,  that  he  would  indemnify.  Dy. 
272.  a.  in  marg. 

So,  if  there  was  a  discourse  about  giving  200/.  to  the  plaintiff  with  his 
daughter  in  marriage,  and  afterwards  the  plaintiff  married  his  daughter  with** 
out  his  consent,  and  after  the  marriage  the  defendant  promised  200/.  Dy. 
272.  b.  in  marg.  2  Leo.  111.  Semb.  Pal.  560.     Vide  supra  et  infra. 

So,  if  the  consideration  is  continuing,  though  the  act  be  executed ;  as,  in 
consideration,  that  the  lessee  now  in  possession  had  paid  his  rent  very  well, 
to  save  him  harmless ;  for  prompt  payment  of  the  rent  is  a  continuing  con* 
sideration,  when  he  remains  in  possession.     R.  Cro.  El.  94.  1  Leo.  102. 

In  consideration,  that  he  will  make  «a  lease  according  to  a  former  agree* 
ment ;  for  the  agreement  is  not  executed,  till  the  lease  made.  R.  1  Rol. 
12.1.15. 

A  promise  to  pay,  in  consideration,  that  the  plaintiff  will  deliver  goods  ac- 
cording to  a  former  agreement  with  B.     R.  1  Rol.  12. 1.  25. 

In  consideration,  that  he  had  submitted  to  an  award  ad  tunc  et  ibidem  pro- 
misit ;  this  couples  the  promise  with  the  time  of  the  submission.  R.  Mo. 
367. 

So,  in  consideration  of  goods  sold,  or  money  lent  at  a  day  passed ;  for  the 
debt  continues.     R.  1  Rol.  12.  1.  30  ad  40.  13. 1.  45. 

In  consideration,  that  he  had  accounted,  and  was  found  in  arrear.  R. 
1  Rol.  12.1.  45.     Mo.  854. 

That  he  had  married  bis  daughter.  R.  Cro.  El.  59.  Adm.  3  Lev.  366 . 
Vide  supra  et  infra. 

That  he  had  given  counsel.  D.  to  be  adjudged.  Cro.  L.  59.  2  Leo.  111. 

That  he  had  purchased  land,  he  promised  to  make  an  assurance.  R. 
Cro.  El.  138. 

That  he  had  prosecuted  a  suit  for  him ;  for  after  a  verdict,  it  shall  be  in- 
tended to  have  been  proved  at  his  request ;  otherwise  it  would  be  mainte- 
nance.    3  Lev.  366. 

That  he  bad  married  his  relation ;  though  it  was  against  his  will.  Dub. 
1  Leo.  102.     R.  2  Leo.  111.     Vide  supra. 

That  he  had  administered  to  his  son,  as  a  physician.     R.  2  Leo.  111. 

Though  the  son  be  dead  at  the  time  of  the  promise*    Dub.  Pal.  560. 

[*300] 


When  assumpsit  tits,  though  another  remedy. 


305 


That  he  had  expended  money  for  the  funeral  of  his  son  in  Spain*     Dub* 
Pal.  560.     Vide  post,  (F  6.) 

j  The  old  rule  that  an  action  will  not  lie  where  the  consideration  is  past, 
has  received  a  rational  construction  from  modern  courts  of  justice.  Though 
the  act  has  been  performed  prior  to  the  promise,  yet  if  the  party  be  under 
either  a  legal  or  moral  obligation  to  pay,  the  promise  is  binding.  Greeves 
v.  M'Allister,  2  Binn.  591.  Thus,  where  the  plaintiff  and  defendant  were 
both  bail  for  another,  in  different  actions,  and  the  plaintiff  took  and  surren- 
dered the  principal  in  one  action,  in  consequence  of  which,  the  defendant 
also  surrendered  him  in  the  other,  in  which  he  was  bail ;  a  promise  by  the 
defendant,  made  after  the  surrender,  to  pay  his  proportion  of  the  expence, 
was  held  to  be  valid.     Ibid. 

Where  a  promise  is  founded  on  a  past  consideration,  it  must  be  laid  to 
have  been  done  on  request,  or  at  least,  it  might  appear  that  the  defendant 
was  under  a  moral  obligation  to  do  the  act,  or  procure  it  to  be  done.  Corn- 
stock  «.  Smith,  7  Johns.  Rep.  87.  Hicks  v.  tfurhans,  10  Johns.  Rep.  243* 
And  if  a  request  be  not  laid,  it  may  be  implied  from  the  beneficial  nature  of 
the  consideration,  and  the  circumstances  attending  the  case.  Hicks  ?.  Bur* 
bans,  ubi  supra*  Livingston  v.  Rogers,  1  Gaines'  Rep.  583.  Vide  also, 
Doty  v.  Wilson,  14  Johns.  Rep.  378.  Stocking  t>.  Sage,  1  Conn.  Rep. 
519.  Everts  v.  Adams,  12  Johns.  Rep.  352.  Overseers  of  Tioga  v. 
Overseers  of  Seneca,  1 3  Johns.  Rep.  380.  Oatfield  x>.  Waring,  1 4  Johns* 
Rep.  188.  So,  if  the  sheriff,  having  an  execution  against  the  defendant, 
pays  the  money  to  the  creditor,  or  a  collector  of  taxes  pays  over  the  tax, 
an  action  will  not  lie  without  shewing  a  previous  request.  Overseers  of 
Wallkill  v.  Overseers  of  Mamakating,  14  Johns.  Rep.  87.  Jones  v.  Wil- 
son, 3  Johns.  Rep.  434.  \ 

(B  13.)  Void  in  part. 

So,  an  assumpsit  lies,  though  made  upon  two  considerations,  and  one  of 
them  cannot  be  performed ;  for  the  damages  shall  be  intended  to  be  wholly 
given  for  the  good  consideration.     R.  Cro.  El.  149*     D.  1  Sid.  38. 

[*]As,  in  consideration  of  the  assignment  of  a  title  to  dower,  and  the  not 
suing  an  attachment ;  though  a  title  to  dower  cannot  be  assigned,  but  releas- 
ed to  the  terre-tenant.     R.  Cro.  El.  847.     1  Roh  30.  1.  15. 

In  consideration  of  10/.  and  a  surrender  ;  though  a  surrender  cannot  be 
made.    R.  1  Rol.  30. 1.  25.  % 

In  consideration  of  a  permission  to  removfe  goods,  and  relinquish  a  for- 
eign attachment ;  though  it  cannot  be  relinquished.     R.  Yel.  56.    . 

So,  in  consideration  of  two  things  ;  and  one  of  them  is  insufficient ;  as,  in 
consideration  of  forbearance  of  a  debt  due  from  the  defendant,  and  his  son  ; 
though,  as  to  the  debt  of  the  son,  it  is  of  no  value.     R.  1  Sid.  38.     Ray.  32. 

And  the  void  consideration  need  not  be  proved.     R.  2  Cro.  127* 

But,  if  one  of  the  considerations  is  found  false  by  the  jury,  the  action  fails. 

R.  Cro.  El.  848. 

Or,  if  one  of  the  considerations  is  unlawful,  that  vitiates  the  whole,  and 
the  plaiptiff  shall  recover  for  nothing  ;  as,  in  consideration  of  two  shillings, 
and  the  escape  of  B.  ;  for  the  permitting  the  escape  is  unlawful.  R.  Cro. 
El.  200.     D.  1  Sid.  38.     Vide  4  Leo.  3.  (/) 


(I)  If  a  lawful  engagement  Can  be  separated  from  an  unlawful  one,  it  is  not  vitiated  from 
having  been  mingled  with  it.  2  Burr.  1077,  1  Blk.  234.  3  T.  R>  418.  11  East,  165.  13 
East,  87.  15  East,  440.    4  Taunt*  57.  105. 
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In  consideration  of  six-pence,  and  the  execution  of  an  elegit  at  the  suit 
ofB.     R.2Cro.  103. 

(B  14.)  Voidable. 

So,  an  assumpsit  lies,  though  the  consideration  is  voidable  ;  as,  in  con- 
sideration of  money  given,  or  of  a  promise  by  an  infant ;  jet  the  infant  is 
not  bound  by  his  gift,  or  promise.  Cont.  per  Winch.  1  Rol.   19. 1.  15.    Per 
Hob.  ace.  77.  R.  ace.  1  Sid.  41.  R.  1  Vent.  51.     1  Mod.  25.  Vide  Cove- 
nant, (Bl.) 

(B  15.)  Consideration  arising  from  another 

* 

So,  an  assumpsit  lies,  though  the  consideration  arise  in  part  from  another  ; 
as,  if  a  n&n  promise  a  pigg  of  lead  to  A.  and  his  executor  give  lead  to  make 
a  pigg  to  B»  who  assumes  to  deliver  it  to  A.,  an  assumpsit  lies  by  A.  against 
him.     R.  1  Rol.  27.  1.  40. 

So,  if  the  assignee  of  an  obligor  promise  payment  to  the  obligee.  R.  1 
Roh  31.  1.  5k 

If  A.  deliver  money  to  B.  to  pay  his  debt  to  C,  and  B.  promise,  if  he  will 
come  at  another  day,  to  pay  it.     R.  Dy.  272.  a.  in  marg. 

{  An  assignment  of  an  open  account,  with  notice  to  the  debtor,  is  a  suf- 
ficient consideration  to  support  a  promise  to  pay  the  debt  to  the  assignee* 
Onion  v.  Paul,  1  Har.  and  Johns.  114.  } 

(C)  WHEN  AN  ASSUMPSIT  LIES,  THOUGH  THERE  BE   ANO- 

#    THER  REMEDY. 

An  assumpsit  lies,  though  there  be  another,  remedy  ;  as,  debt.  {  Vide 
Edwards  x>.  Nickols,  3  Day,  16.  Assumpsit  in  certain  cases,  will  lie  by  one 
tenant  in  common  against  another.  Brigham  v.  Eveleth,  9  Mass.  Rep. 
538.  Jones  u.  Harraden,  9  Mass.  Rep.  540.  in  nota.  Vide  also,  Tousey  r. 
Preston,  1  Conn.  Rep.  1 75.  } 

So  it  lies  upon  an  express  promise  to  pay  a  debt  upon  specialty,  upon  a 
new  consideration  ;  as  in  consideration  of  forbearance,  &c.  Cro.  Car.  343. 
R.  C{0.  El.  240.  {  And  it  seems,  it  will  lie  on  an  implied  promise.  Dan- 
forth  v.  Schoharie  Turnpike  Company,  12  Johns.  Rep.  227.  But  assump- 
sit will  not  lie  on  an  express  promise  to  pay  the  amount  of  a  judgment. 
Tune  v.  Williams,   1  Hayw.  18.  }  J    8 

[*]In  consideration,  that  he  will  shew  the  deed,  by  which  it  appears  to 
be  due.    R.  Cro.  El.  67.(m) 

So,  it  lies  for  rent,  upon  an  express  promise  ;  for  it  appears,  that  he  in- 
tended to  give  him  a  double  remedy.  Cont.  1  Rol.  7.  1.  25.  30.  8.  1.  45. 
2  Cro.  598,  668.  Cro.  El.  242,  859.  Cro.  Car.  343.  Hob.  284.  But 
semb.  ace.  1  Rol.  7.  1.  35,  50.  8.  1.  15,  25,  50.  22.  1.  25.     Cro.  El.   118, 


(m] 11.  Where  there  is  an  express  contract  by  deed  ;  covenant,  not  assumpsit,  lie*  on 
any  promise  arising  by  implication  of  law  out  of  its  terms.  12  East,  179.— 2.  If  A.  cove- 
nants  with  B.  to  account,  which  he  docs,  and  promises  B.  to  pay  him  the  balance,  assump- 
sit lies  by  B.  upon  this  promise.  2  T.  R.  483.-3.  Two  enter  into  articles  of  partnership 
lor  a  given  time  under  seal,  with  a  covenant  to  settle  at  Christmas  every  vear,  and  to  come 

^fl?^M^meu-^dlVlielh?fftnd8at  *•  «P*ation  of  the  partn'ei-shlp.  They  dis- 
wfn? •If^?"h»P4b1ffor^  time  has  expired,  come  to  a  settlement  in  which  items 
^Jn&^  elat?°n  ?  **  Par*?e"hiP  are  deluded,  strike  a  balance  in  favour  of  one,  which 

forme^L^?1^8  EtPt  H*ld'  */"  *«*&«*****  **  covenant, .  assumpsit  lay  by  the 
former  against  the  latter  by  reason  of  such  promise,    JIT.K.479. 
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786.  2  Cro.  598.  1  Brownl.  14.  R.  Cro.  Car.  414,  R.  3  Lev>  150. 
Jon.  329,  364.     R.  Hard.  366.     R.  1  Leo.  43. 

And  this,  after  an  assignment  of  the  lease,  and  an  acceptance  of  rent  from 
the  assignee.     1  Rol.  9.  1.  20. 

And  after  verdict,  an  express  promise  shall  be  intended.  Hard.  366. 
j  Vide  Huntington  v.  Todd,  3  Day,  465.  Beeker  v.  Beeker,  7  Johns.  Rep. 

99.  } 

bo,  it  lies  for  the  value  of  a  house  hired,  without  an  express  promise. 
Semb.  Cont.  3  Lev.  1 50.  Where  upon  a  demurrer  to  an  assumpsit  for  a 
certain  sum  for  the  enjoyment  of  land,  it  was  R.  that  an  express  promise 
shall  be  intended,  and  must  be  proved  upon  non  assumpsit.  But  it  was  al- 
lowed, that  an  assumpsit  lies  for  the  value  of  shops  hired,  without  an  express 
promise.  Per  Holt,  C.  J.  at  Hertford  Assis.  13  W.  3.  R.  3  Mod.  73,  Skin 
238, 24?.  (n)  {  Vide  Gunn  v.  Scovil,  4  Day,  228.  Hayes  v.  Acre,  Cam.  and 
Nor.  19.  M< Williams  v.  Willis,  1  Wash.  199.  Eppes'  Exrs.  v.  Cole,  4  Hen. 
andMunf.  161.  Anon.  1  Hayw.  485.  Henwood  v.  Cheeseman,  3  Seig.  and 
Rawle,  500.  And  the  principle  contamed  in  the  text,  is  applicable,  in  cases 
where  the  tenant  holds  over  the  term  of  a  lease,  and  under  a  covenant  for 
renewal.  Abeel  v.  Radcliff,  13  Johns.  Rep.  297.  So,  if  the  demise  be  by 
parol,  for  one  year.     Osgood  v.  Dewey,  1 3  Johns.  Rep.  240.  } 

So  it  lies  upon  a  promise  made  to  an  husband  after  the  death  of  his  wife, 
for  the  arrears  of  a  rent-charge,  which  the  wife  had  for  her  life,  in  consider- 
ation, that  the  rent  was  behind,  though  the  rent-charge  was  created  by  deed, 

R.  1  Leo.  293.  - 

But,  an  assumpsit  does  not  lie  generally,  for  rent  reserved  upon  a  lease.  K, 
Al.  29.  R.  Jon.  329.  R.  1  Leo.  156.  Cro.  El.  242.  Vide  supra.(o) 
{  A  corporation  aggregate  may  sustain  assumpsit  on  an  express  promise, 
against  individual  members  to  recover  assessments  for  expences,  or  instal- 
ments, though  a  different  remedy  is  provided  by  the  act  of  incorporation. 
Worcester  Turnpike  v.  Willard,  5  Mass.  Rep-  80.  Gilmore  v.  Pope,  5 
Mass.  Rep.  491.  Andover  and  Medford  Turnpike  Corporation  r.  Gould,  6 
Mass.  Rep.  40.  Idem  v.  Hay,  7  Mass.  Rep.  102.  Union  Turnpike  Company 
v.  Jenkins,  1  Caines'  Rep.  381.  Vide  S.  C.  Games'  Cas.  in  Error.  86. 
Instone  v.  Frankfort  Bridge  Company,  2  Bibb,  576.  Duchess  Cotton  Man- 
ufactory  v.  Davis,  14  Johns.  Rep.  238.  But  this  action  will  not  lie  with- 
out  an  express  promise,  nor  where  the  original  act  of  incorporation  has 


(m)  See  st.  11  Geo.  2.  c.  01.  s.  14.  giving  an ^action  upon  the ,  case  for  use  ^nd  occupation 
whe£  the  agreement  is  not  by  deed,     Vide  2  H.  B.  323.    4  Esp.  N.  P.  C.  59.  8  T.  R, 

^  1    Vide  2  Smith,  18— 2.  Nor  will  assumpsit  as  for  goods  sold  and  delivered  lie  for 
fi«tnL      SMars  495/  7  Taunt  188— 3.  Where  the  injurious  act  of  one  man  deprive. 

aod  sue  in  form  ex  contractu.  Thus  a  master  may  sue  one  a.  for  work  and  labour  doneby 
hU  .IrvanL  who  after  notice  harbours  his  servant  or  apprentice.  3  M.  &  S.  191 .  11  aunt. 
WlA1W.<  Vide  also,  Middleton's  Exrs.  v.  Robinson,  1  Bay,  58.  Guthrie  v. 
WteMiffe  I  Mawh:  8^.  Cummings  v.  Noyes,  10  Mass.  Rep.  433.  }— 4.  A  earner  having 
^  toe  owner  ?hl  value  of  goods  delivered  by  mistake  to  the  wrong  person,  by  whom Jhey 
haVe^enTonverted,  may  sue  him  as  for  money  paid  -but  comme  <tmbU  not  as  for  goods 

a8^m^7moneyf  £d  Sat  he  had  cut  them  down  and  carried  *«»«r.  ™«  *"* 
port™  count  on  an  moth*  stated,  though  not  for  goods  sold.    13  East,  240. 
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been  modified,  or  extended  to  other  objects,  by  a  subsequent  act.  New 
Bedford  and  Bridgewater  Turnpike  Corporation  t.  Adams,  8  Mass*  Rep. 
138*  Andover  and  Medford  Turnpike  Corporation  v.  Gould,  ut  supra. 
Middlesex  Turnpike  Corporation  v.  Locke,  8  Mass.  Rep.  268.  Idem  v. 
Swan,  10  Mass.  Rep.  884. 

Assumpsit  will  not  lie  to  recover  a  penalty,  where  an  action  on  the  case 
is  given  by  statute  for  its  recovery,     reabody  v.  Hayt,  10  Mass,  Rep.  36*  J 

(D)  AT  WHAT  TIME  IT  LIES. 

If  a  promise  be  to  pay  at  several  days,  an  assumpsit  lies  after  the  first  day* 
Vide  Action,  (F). 

[*]So,  if  a  promise  be  to  pay  at  Michaelmas  and  Lady-day  annuatim,  &c. 
an  assumpsit  lies  after  each  feast.     R.  2  Leo.  107. 

But,  if  the  promise  be  to  pay  for  an  house  30s.  annmtim,  an  assumpsit 
does  not  lie  for  455.  for  a  year  and  a  half.     R.  Lit.  61. 

By  the  st.  21  Jac.  16.  all  action***!  account  and  on  the  case,  other  than 
accounts  concerning  the  trade  of  merchandize  between  merchant  and  mer- 
chant, their  factors  or  servants,  shall  be  commenced  within  six  years  next 
after  the  cause  of  such  actions,  and  not  after.  Provided,  if  in  any  such 
action  judgment  be  reversed,  or  after  verdict  arrested,  or  the  defendant  be 
outlawed  and  reverse  it,  the  plaintiff  may  commence  a  new  action  in  a  year 
after  such  reversal,  or  arrest  of  judgment.     Vide  post  (H  6,  7.) 

An  action  upon  the  case  does  not  he  after  six  years,  though  it  concerns 
merchants  accounts ;  for  this  exception  goes  only  to  actions  of  account* 
Per  Morton.  2  Sand.  127,  PerTwisd.  1  Mod.  71. 

A  fortiori,  it  lies  not  upon  an  insimul  computasset ;  for  the  exception  does 
not  relate  to  accounts  stated,  but  only  to  accounts  current.  K.  per  tot. 
Cur.     2  Sand.  127.     1  Mod.  71. 

So,  an  assumpsit  does  not  lie  after  six  years  upon  a  bill  of  exchange.  R. 
Carth.  3, 

(E  a.)  BY  WHOM  IT  SHALL  BE  BROUGHT. 

An  action  upon  assumpsit  may  be  brought  by  him,  to  whom  the  promise 
was  made,  though  the  benefit  accrues  to  another  ;  as  if  a  man  promise  A. 
to  give  money  to  his  daughter  when  she  marries,  A.  may  have  the  action. 
R.  1  Rol.  30.  1.  44.  31.  1.  15.  Cont.  per  two  J.  Clench  ace.  Mo.  550, 
R.  Cont.     Cro.  El.  619,  652.     Vide  Yel.  1,  2. 

J  A  guardian,  as  payee,  may  bring  assumpsit  in  his  own  name  against 
the  drawer,  on  a  bill,  for  money  due  to  his  ward-  Jolliffe  t>.  Hifirins.  6 
Munf.  3.  }  w     ' 

Or,  to  give  a  stranger  20/.  R.  1  Rol.  31.  1.  25.  30. 1.  50.  R.  Cro.  El. 
807.  R.  Hard.  321. 

So,  the  executor  or  administrator  of  him,  to  whom  the  promise  was  made 
may  have  the  action,  though  the  benefit  accrues  to  another.  R.  Al.  1,  R.  { 
Rol.  31,  1.  20.  Jon.  415,  {  Torts  do  survive  against  executors  and  ad- 
ministrators ;  yet  the  tort  being  waived,  assumpsit  will  lie  as  well  against,  as 
for  them.     Middleton's  Exr's.  v.  Robinson,  1  Bay,  56, 

On  a  promise  by  an  administrator  to  pay  a  debt  of  the  intestate,  he  must 
be  sued  as  administrator.  Forbes  v.  Perrie's  Admr.  1  Har.  and  Johns. 
J  09, 

fSoVhe  a4mini3trator  ?f  a  8Uret7Pa78  *c  debt,  he  may  bring  assump. 
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sit  in  his  own  name,  and  the  money  recovered  will  be  assets  in  his  hafrds. 
Mowry  v.  Adams,  14  Mass.  Rep.  327*  } 

So,  it  may  be  brought  by  him  likewise,  to  whom  the  benefit  was  :  As,  if  a 
promise  be  to  a  feme-covert ;  the  husband  alone  may  have  the  action,  and 
declare  of  a  promise  to  himself*     27  H.  8.  24  b.     Tatam  ;  cited  Al.  1. 

Or,  the  husband  and  wife  may  join,  at  the  election  of  the  husband.  R.  1 
Rol.  32. 1.  20. 

So,  upon  a  promise  to  the  father  to  give  so  much  with  his  daughter  in  mar- 
riage, the  daughter  may  have  the  action  ;  for  she  is  the  meritorious  cause. 
Cont.  1  Rol.  30.  1.  44.  31.  1.  15.  R.  ace.  ut  dicit\  1  Vent.  6.  Agr.  Al.  1. 
R.  1  Vent  318,  332.     2  Jon.  102. 

Upon  a  promise  to  B.  to  pay  20/.  to  an  infant  at  his  full  age,  and  to  edu- 
cate him  in  the  mean  time  ;  the  infant  shall  have  the  action.  R.  1  Rol.  31. 
1.  35. 

If  money  be  given  to  A*  to  deliver  to  B.,  B.  may  have  the  action.  R.  I 
Rol.  7. 1. 10.  32.  1.  30.     Hard.  321. 

If  a  man  promise  my  servant,  or  attorney,  to  pay  upon  forbearance,  to 
which  I  afterwards  agree  ;  I  may  have  the  action.  D.  1  Rol.  32.  1.  10. 
Cont.  Cro.  El.  369. 

If  an  heir  promise  his  father,  who  intended  to  cut  down  timber  for  the 
portion  of  his  daughter,  to  pay  so  much  for  her  portion  if  he  will  [*]not  cut 
it ;  the  daughter  shall  have  an  assumpsit  against  the  heir.  R.  2  Lev.  211. 
1  Vent.  318,  332.     2  Jon.  102. 

If  a  promise  be  to  A.  upon  payment  of  50/.  to  re-assure  land  to  B.  the  as- 
sumpsit may  be  by  B.     R.  Sav.  23,  4. 

If  a  promise  be  in  consideration  of  10/.  given  by  A.  and  B.  to  return  the 
beasts  of  A.  and  the  beasts  of  B.,  they  shall  join,  though  their  property  was 
•everal ;  for  the  promise  was  to  them  jointly.     R.  1  Rol.  31.  1.  40. 

But,  where  a  promise  is  madejtfo  A.  to  deliver  goods  to  B.  they  cannot 
both  join.     R.  Hard.  321. 

So,  the  heir  of  him,  to  whom  the  promise  was  made,  shall  not  have  an  as- 
mmpsit.    R.  Jon.  415.  (p) 

(»)  I-  1.  To  the  validity  of  simple  agreements,  other  than  in  certain  cases  negotiable  se- 
enritiet,  a  consideration  is  essential,  of  which  distinct  proof  must,  to  enforce  them,  usually 
be  adduced;  and  where  this  rule  applies,  the  legal  interest  in  tho  simple  contract,  reside  i 
with  the  party  from  whom  its  consideration  mores,  (1  Keb.  44.  pi.  117.)  notwithstanding  it 
may  enure  for  another's  benefit,  or  even  is  to  be  performed  to  another  in  person.  (8  Mod, 
116*.  Hard.  331.  1  Vent.  6.  Str.  592.)  So  that  were  A.  to  promise  B.  for  some  consideration 
which  he  has  given  him,  to  pay  C.  a  sum  of  money,  B.  and  not  C.  would  be  legally  concern- 
ed in  this  agreement.  (Hetl.  176)  Hence,  too,  where  A.  was  indebted  to  B.  in  one  sum, 
ad  to  C.  in  another,  and  D.  being  indebted  to  A.,  B.  agreed  with  A.  that  if  he  would  allow 
tim  to  sue  D.  he  would  discharge  A.'s  debt  toC.  and  C.  sued  B.  on  this  agreement,  the 
judgment,  was  arrested ;  u  for  no  person  shall  recover  upon  an  agreement,  but  he  who  is 
party  or  privy  to  the  consideration  thereof."  (8  Mod.  1 16.  1  Vent.  6.)  And  hence  where  C. 
promised  A.  indebted  to  B.,  that  if  he  would  make  him  a  title  to  a  house  he  would  pay  13.  the 
debt,  and  B.  sued  C.  upon  this  promise  C  had  judgment ;  a  because  the  plaintiff  was  a  stran- 
ger to  the  consideration."  (Str.  592.) 

The  same  rule  governs,  where  the  assurance  is  given  to  a  stranger  to  the  consideration, 
even  for  his  own  advantage.  Thus,  suppose  the  promise  in  the  last  case  made  to  B.  per- 
sonally, (as  indeed  the  declaration  there  averred)  its  legal  interest  would  still  reside  with  A. 
(lKeb.  44.  pi.  117.)  ;  for  a  naked  assurance  is  unavailing,  and  B.  not  being  privy  to  the 
cootide ration,  the  case  as  to  him  is  the  same  as  if  none  had  been  given.  The  promise,  how- 
ever, will  in  this  case,  and  others  like  it,  enure  to  A.'s  benefit  just  as  if  made  to  himself  ; 
for  since  C.  intends  that  his  assurance  shall  be  binding,  it  will  be  taken  that  his  meaning 
was,  to  treat  with  B.  merely  as  the  agent  of  A.,  because  in  no  other  way  can  this  intention 
take  effect.  Hence  the  remark,  "if  A.  sells  goods  to  B.,  and  B.  in  consideration  thereof 
promises  C.  to  pay  him  for  them,  this  promise  shall  be  intended  made  to  C.  as  attorney  for 
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{  Assumpsit  will  not  lie  by  a  fictitious  person  for  damages  and  costs  re' 
covered  in  a  foreign  court*     Doe  x>.  Penfield,  19  Johns.  Rep.  308.  \ 

m  —  "     "  ■  ■  ■      ■■  ■  ■  ■ 

A.,  and  A.  only  may  hare  the  action.  (1  Keb.  122.  pi.  30.)  Henoe  "  if  the  consideration 
mores  from  the  plaintiff,  and  the  promise  is  made  to  another,  it  is  made  to  that  other  as 
agent  for  the  plaintiff.  (Saville,  S3.)  Hence,  too,  where  a  rector  appointed  A  his  curate, 
certifying  the  same  to  the  bishop,  and  in  the  certificate  promising  the  bishop  to  allow  A.  a  sal- 
ary for  his  services,  the  salary  being  in  arrear,  A.  was  allowod  to  sue  the  rector.  (Cowp.  437.) 
The  rule  itself  depends,  first,  upon  the  maxim  (now  nearly  obsolete)  that  no  stranger  to  a 
contract  real  or  personal,  shall  by  his  own  pleading  derive  directly  any  advantage  from  it, 
whether  where  he  seeks  to  charge  another,  or  where  to  exonerate  himself;  he  is  regarded  as 
having  no  legal  knowledge,  the  only  knowledge  that  can  be  useful  to  him,  of  its  existence  (4 
Edw.  2, 106.  7  Edw.  8,243.  18  Edw.  2,  574.  5  Hon.  7,  Hil.  12.  p.  18.  2  Mod.  551. 
Vide  5  Edw.  2, 136.)  And  secondly,  in  the  idea,  that  the  party  giving  the  consideration  is 
the  only  one  privy  to  a  simple  agreement. 

A  specious  argument  might  be  advanced  to  support  the  doctrine,  that  the  party  benefi- 
cially concerned  is  legally  interested  in  a  simple  contract,  notwithstanding  the  considera- 
tion has  moved  from  another,  by  saying,  that  the  latter  may  be  taken  as  agent  only  for 
the  former,  and  as  having  furnished  it,  not  on  hi*  own,  but  solely  on  the  other's  behalf.  The 
argument  against  it  is,  that  the  party  might  have  intended  the  contrary.  The  person  to 
be  benefited  may  be  of  tender  years  or  understanding,  and  for  this  reason  or  some  other, 
the  object  may  have  been  to  confide  his  interests  to  a  trustee,  sooner  than  leave  them  at 
his  own  disposal ;  an  end  defeated  by  maintaining  the  new  doctrine.  It  is  agreed  that  if 
a  promise  is  made  to  A.  (in  consideration  of  something  which  he  has  given)  for  the  utc 
of  B.,  A.  is  a  trustee,  and  alone  ean  sue  thereon.     (2  Vent.  310.     Carth.  5.) 

Under  the  impression  that  the  old  original  rule  is  the  just  one,  the  following  may  be 
classed  as  doubtful  authorities.  Thus,  "Butter,  J.  has  declared,  that  if  one  promise  an- 
other (from  whom  we  must  assume  the  consideration  has  moved)  for  the  benefit  of  a  third, 
that  third  person  may  sue.  (1  B.  &  P.  101.  n.  Vide  2  Taunt.  383.  Audit  was  afterwards 
extrajudicially  observed ;.  u  as  to  the  case  put,  of  a  promise  made  to  A.  for  the  benefit  of 
B.,  and  an  action  brought  by  B.,  there  the  promise  must  be  laid  as  made  to  B.,  and  the  prom* 
ise  actually  made  may  be  adduced  to  support  the  declaration."  (1  B.  &  P.  98.)  So  Lord 
Alvanley  has  expressed  an  opinion  like  that  of  Buller,  J.  though  when  he  delivered  it,  the 
rest  of  his  court  thought  differently.  (3  B.  &  P.  149.  Vide  n.  (a)  S.  C.)  Further,  where 
A.  gave  B.  goods  valued  at  801.  en  consideration  to  pay  out  of  them  to  C.,  C.  was  allowed 
to  sue  B.  for  nonpayment.  (1  Rol.  Abr.  32.  pi.  £3.)  At  least  this  case  is  sometimes 
quoted,  for  one  which  impugns  the  original  rule  ;  though  it  seems  that  the  parties  agreed 
to  consider  the  goods  as  so  much  money,  since  in  the  reasons  given  for  the  judgment,  the 
case  is  likened  to  that,  where  A.  gives  B.  a  sum  of  money  to  pay  over  to  C,  when  C.  may 
sue  for  it,  the  money  having  become  his  own  individual  property,  and  B.  his  bailee  in  charge* 
(19  Edw.  2.  624.  36  Hen.  6.  pi.  5.  p.  9,  10.  Cro.  Jac.  668.  4  Esp.  N.  P.  C  204.)  So 
where  A.  delivered  goods  the  property  of  B.  to  C,  who  promised,  for  a  consideration  given 
him  by  A.,  to  deliver  them  to  B.,  it  was  decided,  that  either  A.  or  B.  might  sue  C.  for  not 
delivering  them.  (Hard.  321.)  It  should,  however,  be  remembered,  that  these  authorities 
have  had  as  yet  no  influence  on  practice,  and  perhaps  it  would  hardly  be  safe  to  attempt 
any  innovation  in  it,  though  under  their  sanction. 

An  objection  more  plausible  than  what  even  these  authorities  afford,  may  be  formed 
against  the  rule,  by  quoting  a  class  of  cases.     (Moore,  550.     Aleyn,  1.     8  Mod.   117,18* 
Hard.  321.     1  Keb.  44.     1  Vent.  6.     1  Cro.  163.     Hetl.    176.)  apparently  in  close  analogy 
with  the  opinions  enumerated,  and  therefore  constantly  cited  when  an  attempt  is  made  to 
break  through  it.     (See  the  note  3  B.  &  P.  149.)    The  sum  of  the  whole,   for  it  would  be 
going  too  far  to  enlarge  upon  all,  is  as  follows :— Where  one,  for  whose  benefit  a  contract  has 
been  expressly  made,  is  nearly  related  to  the  party  from  whom  its  consideration  moves,  eith- 
er may  sue  for  the  breach  of  it,  though  the  pendency  of  either'*  suit  will  preclude  the  oth- 
er's action.    The  principal  case,  and  which  of  all  underwent  most  discussion,  is  Dutton  and 
wife  v.  Poole,  (2  Lev.  210.     1  Vent.  318.  T.  Jones,  102.    T.  iU  302.)    There  the  father 
of  the  wife  intending  to  sell  a  wood  to  raise  portions  for  younger  children,  the  defendant,  his 
heir  apparent,  promised  him,  if  ho  would  not  sell  it,  to  pay  the  wife,  then  unmarried,  10001.  ; 
and  for  nonpayment  of  this  the  action  was  brought ;  the  court  of  K.  B.  decided  with  the 
plaintiffs,  though  the  father,  from  whom  the  consideration  moved,  was  objected  as  the  prop  - 
er  suitor  ;  and  the  exchequer  chamber  affirmed  this  judgment. 

The  question  is,  what  conclusion  must  be  formed  from  such  instances  as  these  ?  If  reckon- 
ed so  many  contradictions  to  the  rule,  then  its  violations  have  been  so  great  and  frequent,  as 
may  naturally  create  suspicion  of  its  being  longer  in  force.  Fortunately,  however,  they  can 
be  disposed  of  in  a  way  that  shall  leave  the  rule  unimpaired,  and  though  they  give  it  the  ap- 
pearance of  instability,  that  appearance  is  easily  corrected.  The  alleged  ground  upon 
which  they  proceed,  is  the  nearness  of  relationship  subsisting  between  the  two  ;  and  accord- 
ingly .in  deciding  Dutton  v.  Poole,  stress  was  laid  upon  the  wife  being  daughter  to  the  pro* 
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[*](E  b.)  Against  whom  it  shall  be  brought 

[L  1  •  The  party  liable  on  an  express  simple  contract,  is  he  by  whom  it 
was  concluded ;  and  this  though  its  consideration  enured  to  another's  ad- 
vantage, since  that  was  at  his  own  request.]      \  So,  a  corporation  aggregate, 

_____ __.— — — — —  '  ■  i   ■  i .  .  ,  i mi   i     i       i  ■       ■  ■  iii.i.i  .  „ 

misee-  A  notion  made  more  intelligible  in  this  way :  The  one  is  acting  with  the  sole  view 
of  advancing  his  relation,  in  whose  welfare  he  has  so  natural  a  concern,  and  mast  therefore 
be  taken  to  have  furnished  the  consideration  as  his  agent.  Moreover,  there  is  the  authority 
of  Twiaden,  J.  for  considering  the  rule  in  agreements  made  by  parents  on  behalf  o£  their 
children  (he  limits  the  rule  to  these  instances),  as  depending  upon  peculiar  reasons. 

These  cases  receive  no  support  from  that  of  the  curate's  salary,  before  epitomized,  since 
there  the  consideration  moved  from  the  plaintiff;  though  it  has  frequently  been  assimilated 
to  them,  for  the  purpose  of  adducing  it  with  these  as  a  proof  that  the  rule  no  longer  operates* 
There  are  some  authorities,  indeed,  which  seem  to  oppose  them  altogether.  1  Rol.  Abr.  30* 
pL  3.  31.pl.  6. 

The  doctrine,  that  assumpsit  against  a  carrier  must  be  sued  in  the  name  of  the  actual  suf- 
ferer, and  not  the  party  paying  the  -are  or  consideration,  (the  two  being  distinct)  does  not 
perhaps  impugn  the  rule.  For  either  the  action,  though  inform  ex  contractu,  is  brought  for  a 
breach  of  public  duty,  and  therefore  governed  in  the  choice  of  suitors  by  the  principal  re- 
gulating case,  the  legitimate  suit,  for  the  same  cause.  Or  the  understanding  is,  that  the  one 
pays  the  fare  as  the  other's  agent. 

The  legal  interest  in  bills  of  exchange  and  promissory  notes,  resides  with  the  person  to 
whom  their  contents  are  made  payable.  And  where  payment  is  appointed  to  the  order  of 
A.,  A.  may  sue,  (10  Mod.  186.)  since  by  claiming  payment  he  has  made  an  order,  namely 
to  himself. 

2.  The  rule  deciding  with  whom  resides  the  legal  interest  of  implied  contracts,  is  ob- 
viously similar  to  that  which  holds  in  express  agreements.  They  ^the  contracts)  differ  from 
each  other  in  nothing,  except  that  whilst  in  the  latter  the  intention  is  openly  declared,  in 
the  former  it  k  to  be  gathered  from  signs  and  circumstances.  The  two  are  established  by 
different  media,  but  when  established  are  the  same  in  nature  and  accidents. 

As  to  the  implied  contract  to  pay  freight.  The  owner  of  the  vessel,  when  the  goods 
were  loaded,  and  for  whom  the  master  received  them,  will  be  entitled  to  their  freight,  not 
the  vendee  to  whom  she  has  been  sold  during  the  voyage  ;  the  freighter's  contract  was 
made  with  the  vendor,  and  is  not  appurtenant  to  the  vessel.'  If  the  vendee  has  been  con- 
cerned in  bringing  them  home,  he  must  be  taken  to  have  acted  as  the  vendor's  agent.  (Vide 
1H.B.1 17.  n.     10  East,  279.     2  Taunt.  407.) 

The  principal  rule  admits  one  exception.  In  a  policy  of  insurance  it  is  always  under- 
stood between  the  underwriter,  broker,  and  assured,  that  the  premium  is  payable  by  the 
latter  to  the  broker,  not  the  underwriter :  therefore  the  suit  against  the  assured  demanding 
it,  most  be  in  the  broker's  name  ;  who  may  even  sue  before  he  has  paid  it  over,  since  he  is 
1  iable  for  it  to  the  underwriter  whether  received  or  not.  (Park.  527.  1  Camp.  532.  3 
Taunt.  493.  4  Taunt.  246.)  If,  indeed,  their  agreement  is  substantially  as  follows,  this 
case  forms  no  exception  to  the  rule  :  the  assured  promises  the  broker,  in  consideration  of 
his  promising  the  underwriter  ;  and  the  underwriter  agrees  to  look  to  the  broker,  in  consid- 
eration of  his  undertaking  to  pay  the  premium. 

II.  At  common  law,  simple  contracts  cannot  be  transferred  by  the  owner,  bills  of  ex- 
change payable  either  to  order  or  bearer  excepted,  which  are  assignable  whether  due  of  not. 
Hence,  if  a  ship  insured  is  sold  with  the  policy,  the  vendee  cannot  sue  thereon.  (5  East,. 
393.)  Neither  can  a  partner  sue  for  a  demand,  contracted  to  the  firm  before  his  admission. 
(1  Esp.  N.  P.  C.  182.)  Nor  can,  the  indorsee  of  a  bill  of  lading  sue  the  captain  thereon, 
though  he  may  have  trover,  replevin,  or  detinue,  if  its  contents  are  withheld. 

There  is  nothing  however  illegal  in  transferring  a  contract  unbroken,  or  even  a  debt  due, 
(34  Hen.  6.  M.  15.  p.  30.)  ;  the  transfer  is  available  in  equity ;  and  the  assignor  cannot  af- 
terwards sue  upon  the  contract  by  money  had  and  received,  that  being  an  equitable  action, 
and  he  having  no  equity  (2  Blk.  1137.  ;)  nor  can  he  afterwards  release  it,  if  the  debtor 
knows  of  the  assignment.  (1  B.  &  P.  447.)  If,  too,  when  the  assignee  is  about  to  sue  upon  it, 
in  his  own  name  in  equity,  in  name  of  the  assignor  at  law,  the  debtor  promises  to  pay  bixn 
if  he  will  forbear  (e.  gr. ;)  on  the  time  of  forbearance  elapsing,  he  may  sue  him  in  his  own 
oaune.  Here  the  suit,  though  in  form  on  a  new  contract  is  in  effect  founded  on  the  old  one 
as  well,  for  the  assignee  thereby  recovers  what  is  due  for  the  breach  of  it,  which  recovery 
bars  the  assignor's  action ;  and  In  this  indirect  manner,  may  a  stranger  to  a  contract  sue 
thereon.  A  contract  may  be  assigned  by  word  of  mouth  (4  T.  R.  690.,)  for  this  reason,  if 
no  other,  that  the  transfer  passes  but  an  equity. 

It  forms  no  exception  to  the  rule  (that  at  common  law  simple  contracts  cannot  be  trans- 
ferred by  the  owner),  that  if  A.  having  ready  money  belonging  to  B.  agrees  with  B.  to  pay  it 
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is  liable  on  an  implied  assumpsit.  Dunn  v.  Rector,  &c.  of  St.  Andrews 
Church,  14  Johns*  Rep.  118.  Danforth  v.  Schoharie  Turnpike  Company, 
12  Johns.  Rep.  227.  Shipley  ?.  Mechanicks  Bank,  10  Johns.  Rep.  484. 
Hayden  v.  Middlesex  Turnpike  Corporation,  10  Mass.  Rep.  397.  The 
process  must  be  by  summons,  and  not  by  attachment*  Lynch  v.  Mechan- 
icks Bank,  1 3  Johns.  Rep.  1 27. 

So,  it  will  lie  against  the  commissioners  of  a  lottery,  to  recover  back  the 
price  of  a  ticket,  when  they  fail  to  draw  the  lottery  according  to  their 
scheme.  Waddle  v.  Comissioners  of  the  Pickensville  Lottery,  2  Nott  & 
M'Cord,  550. 

So,  where  one  of  two  partners,  executes  a  bond  with  surety  for  the  part- 
nership concern,  and  the  surety  lends  money  to  his  co-obligor  to  take  up 
the  bond,  he  may  sustain  assumpsit  against  both  partners  for  the  money 
Jpnt.     Walden  v.  Sherburne,  15  Johns.  Rep.  409.  } 

[*J[2.  The  same  holds  with  implied  contracts ;  though  three,  namely,  for 
premiums  of  insurance,  freight,  and  demurrage,  require  a  particular  consid- 
eration.] 

[^Premiums  of  Insurance. — In  a  policy  of  insurance  it  is  always  under* 
stood,  and  therefore  tacitly  agreed,  that  the  policy  broker  alone  shall  be  lia- 
ble to  the  underwriter  for  the  premium,  and  that  the  assured  shall  pay  it  to 
the  broker.  Hence  there  is  no  contract  for  the  premium  between  the  un- 
derwriter and  assured,  but  only  between  the  latter  and  the  broker  on  the 
one  hand,  the  former  and  the  broker  on  the  other.  4  Taunt.  246.  12 
East,  507.] 

[This  tacit  agreement  however  supposes,  that  all  is  fair  on  the  side  of  the 
assured,  and  the  transaction  a  dealing  in  the  common  course  of  business  ; 
for  if  there  has  been  fraud  or  malpractice,  the  underwriter  may  require 
him  to  pay  the  premium  ;  as  where  the  assured  knew  that  the  broker  was 

over  to  C,  C.  may  sue  A.  for  it  in  his  own  name  (4  Esp.  N.  P.  C.  204.) ;  since  the  reason  is, 
that  by  the  agreement  the  money  has  changed  owners,  and  A.  has  become  C.'s  agent,  as  he 
was  B. 'a  before.  This  case  and  that  where  B.  pays  money  to  A.  for  the  use  of  C  when  C. 
may  sue  for  it,  (36  Hen.  6.  pi.  5.  p.  9, 10.  Cro.  Jac.  668 .  11  Mod.  241.)  are  in  principle  the 
same.  However,  to  enable  C  to  sue  as  above,  it  seems  requisite,  that  a  specific  sum  of 
money,  or  what  is  equivalent  thereto,  has  been  deposited  with  A.  upon  which  the  assign- 
ment may  operate  ;  and  that  A.'s  assent  to  pay  C  a  debt  due  from  himself  to  B.,  would  be 
unavailing*  (Sed  vide  1  H.  B.  239.)  But  if  it  has  been,  it  will  not  prejudice  C.'s  right, 
that  A.  when  he  assented  had  spent  the  money,  since  he  will  be  estopped  by  his  assent  from 
shewing  that  fact.  If  an  agent,  appointed  to  receive  money,  agrees  with  his  principal  to  pay 
it  when  received  to  a  third  person,  the  latter  may  on  receipt  sue  the  agent.  (5  Esp.  N.  P. 
C  247.) 

Nor  is  that  case  any  exception  to  the  rule,  in  which  the  assignee  of  a  contract,  made  and 
assigned  in  a  foreign  country,  by  the  laws  of  which  he  becomes  proprietor,  is  allowed  to  sue 
here  in  his  own  name ;  the  law  of  the  country  where  a  contract  is  concluded,  being  inci- 
dent to  it. 

Neither  can  the  cases  of  Fenner  v.  Mears,  (2  Blk.  1269.)  and  Israel  v.  Douglas,  (t  H.  B. 
239.)  be  classed  as  exceptions  to  it.  In  the  first  the  assignee  of  a  money  bond  was  allowed 
to  bring  money  had  and  received  against  the  obligor,  who  had,  by  indorsement,  agreed  to 
pay  its  contents  to  any  assignee.  Here  the  suit  was  on  a  new  contract,  for  which  the  court 
thought  that  there  was  a  sufficient  consideration.  In  the  other  case  it  was  held,  that  if  A.  is 
indebted  to  B.  and  B.  to  C,  and  B.  gives  C.  an  order  on  A.  for  the  money  A.  owes,  which 
order  A.  accepts,  C.  may  sue  him,  because  by  the  agreement  the  property  in  the  money  be- 
comes vested  in  C,  just  it  was  said,  as  in  the  case  stated  in  a  preceding  paragraph.  Per- 
haps the  two  cases  are  distinguishable,  in  that  whilst  there  a  specific  property  exists,  in 
Israel  v.  Douglas,  there  was  but  a  mere  right  in  action.  Both  this  case  and  Fenner  v.  Mean, 
have  been  often  questioned. 

However,  there  is  at  common  law,  one  other  exception  to  the  rule*  If  a  contract  is  as- 
signed to  the  king  he  becomes  its  proprietor,  and  may  sue  thereon  in  his  own  name  1 21  Hen. 
7.  Hil.  32.  p.  19.)  ;  and  if  the  king  assigns  it,  the  assignee  is  entitled  as  the  king  was  be- 
fore him. 
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insolvent,  and  famished  him  with  the  means  of  passing  off  for  a  man  of 
credit,  3  Taunt.  493  5  or  where  he  procured  the  insurance  to  cover  a  debt 
from  the  broker  to  himself,  setting  the  premium  against  the  debt.  3  Taunt. 
497.] 

[Freight. — One  person  always  liable  for  freight,  unless  where  he  stipu- 
lates to  the  contrary,  seems  to  be  the  consignor  or  shipper.  1  T.  R.  659. 
As  to  an  opposite  argument  drawn  from  the  usual  clause  in  a  bill  of  lading, 
"  to  deliver  the  goods  to  the  consignee  or  his  assigns,  he  or  they  paying 
freight  for  the  same,"  coupled  with  the  master's  delivery  without  first  ex- 
acting freight ;  the  clause  is  introduced  solely  for  the  master's  benefit,  who 
therefore  may  waive  or  adhere  to  it  as  he  pleases.     13  East,  565.] 

[As  to  the  consignee's  liability,  where  no  express  agreement  has  been 
made  by  the  shipper  for  freight.  The  bill  of  lading  (to  assume  there  is 
one)  contains  a  floating  contract,  which  he  may  adopt  and  fix  upon  himself 
by  receiving  the  goods  under  it.  2  Show.  432. ;  2  Camp.  587. ;  1 3  East, 
399.  over-ruling  1  E.  N.  P.  C.  23.  If  he  refuses  them  he  cannot  be  charg- 
ed with  their  freight,  unless  he  directed  the  shipment,  for  reasons  that  are 
obvious.] 

[And  where  an  express  contract,  a  charter-party  under  seal  for  instance, 
subsists  between  the  master  or  owner  and  the  consignor)  then  [*]if  the  sum 
payable  by  it  is  freight,  the  consignee  becomes  liable  merely  by  accepting 
the  goods  under  a  bill  of  lading,  which  makes  them  deliverable  on  payment 
of  freight  as  per  charter-party.  5  Taunt.  477.  3  Camp.  545.  If  not 
freight,  but  a  compensation  in  its  stead,  a  bare  acceptance  without  more 
will  not  charge  the  consignee.     2  M.  &  S.  303.] 

[As  the  consignee,  so  an  indorsee  of  the  bill  of  lading  becomes  liable  by 
accepting  the  goods.  13  East,  399.  2  Camp.  587.  vide  2  M.  &  S.  303. 
And  in  fine,  generally  speaking,  any  one,  though  another  may  be  consignee 
or  indorsee,  who  accepts  the  goods  on  his  own  account,  is  chargeable  with 
their  freight ;  since  by  acceptance  he  tacitly  assures  and  gives  the  master 
to  understand,  that  he  will  pay  what  is  owing  for  them.  Where  he  declares 
that  he  is  acting  as  agent  for  another,  he  is  not  charged  by  acceptance.  1 
East,  507.] 

[The  foregoing  rules  hold  the  same,  where  the  carriage  is  by  land. 
Therefore,  if  A.  sends  B.  goods  by  a  carrier,  A.  will  be  liable,  unless  other- 
wise stipulated ;  and  B.  likewise  if  he  ordered  or  accepts  them.] 

[Demurrage. — Any  person  taking  goods  under  a  bill  of  lading,  makes 
himself  liable  to  all  its  terms,  and  therefore  to  pay  demurrage  if  that  be 
one.     4  Taunt.  52.  6  Esp.  N.  P.  C.  16.] 

[4.  The  law  raises  a  contract  of  purchase  or  bailment  against  one,  who 
having  possessed  himself  of  another's  property,  unjustly  detains  it  5  whe- 
ther he  received  or  took  it  from  the  owner  himself,  or  a  third  person  ;  and 
whether  or  not  he  knew  at  the  time  that  it  belonged  to  another.  Hence, 
where  A.  takes  B.'s  goods  and  sells  them  to  C.  out  of  market  overt,  B. 
may  sue  A.  or  C,  whichever  he  pleases,  as  for  goods  sold.  Cowp.  1 97. 5 
vide  2  M.  &  S.  298. ;  it  is  but  changing  his  more  proper  form  of  suit  for 
another.  So,  money  had  and  received  lies  by  the  owner  of  notes  or  mo- 
ney against  a  third  person,  to  whom  they  have  come  mala  fide,  provided  they 
can  be  identified.  Cowp.  supra.  Had  they  come  fairly  to  his  hands,  this 
would  have  altered  the  property,  when  as  no  suit  ex  delicto,  so  none  ex- 
contractu  would  have  lain,  2  Camp.  123. ;  unless  the  owner  was  then  bank- 
rupt, 3  Wils.  317.  In  the  recent  case  of  Allanson  v.  Atkinson,  1  M.  &  S. 
583,  the  defendant  received  the  money  in  question  as  the  bankrupt's  pro- 
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Serty,  so  that  the  limitation  just  mentioned  receives  no  support  from  that 
ecision,  if  it  needed  any*] 
[It  is  here  to  be  considered,  whether  an  agent  having  received  money 
from  his  principal  to  pay,  and  having  paid  it  over  to  a  third  person,  in  fact 
not  entitled  to  it,  is  liable  to  his  principal.  The  principal  may  always  sue 
the  third  person,  since  a  privity  between  them  was  established  through  the 
agent.  And  the  agent  to  secure  himself,  even  under  the  circumstances 
presently  mentioned,  must  actually  have  paid  the  money  over,  or  done 
something  tantamount  thereto;  merely  passing  it  in  account,  or  making 
rest,  without  new  credit  given,  fresh  bills  accepted,  or  further  sum  advanc- 
ed, is  not  equal  to  a  payment  over.  Cowp.  565.  3  M.  &  S.  344* — The 
rule  is  the  following :  if  the  agent  when  he  paid  the  money  neither  knew 
nor  had  reason  to  suspect  the  truth,  he  is  safe ;  but  if  before  payment  he 
received  notice  from  his  principal  not  to  make  it,  or  knew  or  had  reason  to 
believe  that  the  payee  had  no  right,  or  that  his  right  had  been  questioned 
by  the  principal,  he  is  liable  ;  since  his  agency  being  revocable,  was  coun- 
termanded expressly  in  the  first  instance,  and  impliedly  in  the  others.  4 
Burr.  1984.  4  T.  R.  553.  5  Taunt.  659,  815.  And  even  where  payment 
has  been  properly  made,  [*]if  the  agent  leads  his  principal  on  inquiry  to 
believe  that  he  still  retains  the  money,  he  cannot  defeat  his  suit  brought 
under  this  belief.     5  Taunt.  8 1 5.] 

§  Sometimes  an  agent  receives  money,  the  right  to  which  is  not  then  set* 
,  under  an  engagement,  express  or  implied,  to  pay  it  to  him  who  is  or 
eventually  proves  entitled.  Here  he  is  bound  at  his  peril,  and  without  ad- 
vice or  intimation,  to  take  notice  to  whom  it  belongs ;  so  that  if  he  pays  it 
over  to  the  wrong  person,  without  the  owner's  consent,  he  makes  himself 
liable.  An  agent  of  this  kind  is  called  a  stakeholder,  and  is  commonly  in- 
stanced by  an  auctioneer,  to  whom  a  deposit  on  a  sale  has  been  paid,  and 
who  is  bound  to  retain  it  for  the  vendor  if  he  completes  the  sale :  if  not,  for 
the  vendee.  5  Burr*  2639.  2  H.  B.  592.  Where  a  debtor  by  agreement 
with  his  creditor  pays  the  debt  to  a  trustee,  the  trustee  done  is  liable  for  it 
in  future.     9  East,  378*3 

[II.  It  has  been  held  that  one  not  party  to  a  contract  inter  partes  may  in 
that  contract  covenant  with  one  who  is.  Carth.  76.  1  Show.  58.  Though 
the  same  reason  which  excludes  one  not  party  to  such  a  contract  from  a 
promise  therein  made  with  him  (supra)  should  perhaps  preclude  him  cove- 
nanting with  a  party*} 

till.  1 .  Where  a  party  concludes  a  contract  through  an  agent,  he  will 
be  liable  thereon,  and  where  it  is  simple,  unless  a  bill  or  note,  even 
though  not  named  at  the  time  of  contracting  5  since  having  received,  or  be- 
ing entitled  to  its  consideration,  he  is  in  justice  bound  for  what  that  consid- 
eration was  or  is  to  be  given.  If,  too,  the  other  side  in  pursuance  of  the 
contract  has  paid  the  agent  money  which  be  becomes  entitled  te  recall,  he 


meats  when  so  concluded,  if  they  express  to  be  made  for  the  principal,  will 
bind  him ;  but  otherwise  not,  because  no  evidence  will  be  admitted  to  con- 
troul  their  purport.] 

[3.  Where  an  agent  makes  a  simple  contract,  concealing  his  principal, 
the  other  side  may  hold  himself,  or  his  principal  if  not  a  bill  or  note,  liable 

uFeun;  by  conccaling  the  principal's  name,  the  other  had  not  a  choice 
whether  to  accept  or  refuse  his  credit,  and  therefore  to  confine  him  to  the 
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orincipa),  would  be  holding  him  to  an  agreement  which  he  never  made* 
Nor  will  it  avail  the  agent,  that  the  other  knew  in  a  general  way,  that  he 
was  not  engaging  on  his  own  account.  Vide  15  East,  67.  To  be  secure, 
he  must  name  his  principal,  and  at  the  time  of  contracting ;  intimating 
thereby,  that  he  does  not  pledge  his  own  security ;  1  Rol.  Abr.  95.  (T  1.)  ; 
2  Esp.  N.  P.  C.  567. ;  2  Taunt.  374. ;  when  he  will  be  safe,  even  though 
the  principal  cannot  be  compelled  to  fulfil  the  agreement,  as  the  case  is  in 
government  contracts ;  1  T.  R.  172,  674.  $  1  East,  135*  579. ;  for  the  op 
posite  party  was  aware  of  it.] 

[To  secure  the  agent  from  liability  on  bills,  notes,  and  deeds,  made  by  him 
as  such,  they  must  distinctly  express,  that  he  is  only  acting  therein  as  agent, 
since  no  evidence  to  controul  their  purport  will  be  received.  This  may  be 
done,  by  his  signing  them  in  the  principal's  name,  or  adding  to  his  own  sig- 
nature, "  as  attorney  for  A.  B."  Str.  705. ;  Ld.  Rd.  1418. ;  or  if  opposite 
the  seal,  the  instrument  being  a  deed,  be  written,  "  for  C.  D.  [the  principal] 
A.  B."  [the  attorney]  it  will  do.  [*]2  East,  142.  But  where  one  cove- 
nanted for  himself,  his  heirs,  &c.  and  under  his  Owa  hand  and  seal,  for  the 
act  of  another,  he  was  held  personally  liable,  though  the  deed  described  him 
as  covenanting  for  and  on  behalf  of  that  other.  5  East,  148.  So  where  a 
bill  of  exchange  in  the  following  form—"  pay  to  J.  S.  or  order  200/.  and 
place  the  same  to  the  account  of  the  Y.  Company,"  was  directed  "  to  A.  B. 
cashier  to  the  Y.  Company"  and  accepted  "  A.  B."  he  was  held  personally 
liable.    C.  T.  H.  1.] 

[And  though  an  agent  will  not  be  chargeable  on  a  contract  by  him  as 
such,  yet  if  he  receives  money  from  his  principal  to  satisfy  it,  he  become* 
bailee  to  the  other  party's  use,  and  liable  to  him  for  the  money  received^ 
1  East,  135.  579. ;  vide  1  Mod.  163.] 

[Sometimes  the  contracting  parties  agree,  that  the  agent  and  not  his  prin- 
cipal, shall  be  answerable ;  when  the  contract  being  made  by  the  agent  a* 
principal  contractor,  he  alone  is  liable  thereon.  To  be  liable  on  a  con- 
tract,  it  is  no  more  necessary  to  possess  the  benefit  conferred,  than  it  is,  to 
be  legally  interested  therein,  the  persons  by  and  with  whom  it  has  been 
made,  are  the  parties  legally  obliged  thereby  and  concerned  therein.  If 
therefore  the  seller  of  goods,  knowing  that  the  buyer,  though  dealing  with 
him  in  his  own  name,  is  in  fact  only  agent  for  another,  debits  him,  he  can- 
not afterwards  sue  the  principal.  15  East,  62.  4  Taunt.  574.  Sometimes 
by  the  usage  of  trade,  the  credit  on  a  sale  is  understood  to  be  given  to  the 
agent  or  buyer ;  an  usage  which  obtains  in  the  case  of  a  foreign  principal. 
15  East,  62.] 

[Sometimes  the  agent  separately  pledges,  as  well  his  own  as  his  principal's 
security.  This  may  be  instanced,  by  supposing  that  the  master  of  a  vessel 
employs  a  shipwright  to  repair  it ;  here  he  is  liable  to  him  as  well  as  are  his 
owners,  it  being  understood  that  he  pledges  his  own  credit,  as  well  as  their*  ; 
if  he  meant  to  pledge  their  credit  only,  he  should  have  said  so,  and  would 
then  have  been  safe.     Str.  816.    Cowp.  639.     Dougl.  101.     9  East,  429.] 

!'5.  Where  there  is  a  choice  between  a  dormant  principal  and  his  agent  as 
ore-mentioned,  the  opposite  party  by  electing  one  as  liable  to  his  claim, 
discharges  the  other.  15  East,  eo.  But  suing  an  agent  who  has  obliged 
himself  as  well  as  Bis  principal,  does  not  discharge  the  latter,  nor  yet  vict 
versa  ;  here  the  two  engaged  for  the  same  act.] 

[6.  Where  one  by  authority  contracts  openly  for  himself  and  another 
jointly,  it  is  plain,  that  both  are  liable.  It  has  also  been  shewn,  that  where 
an  agent  makes  a  contract  solely  for  a  dormant  principal  and  not  for  himself 
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as  wall,  the  principal  may  be  charged  thereon.  But  it  often  happens,  that 
two  (or  more)  agree  between  themselves,  that  one  shall  go  into  the  market 
and  make  a  contract  ostensibly  for  himself,  but  in  reality  on  account  of 
both ;  and  when  made,  it  may  be  asked,  whether  the  dormant  party  is  liable 
as  a  co-contractor  with  the  other  ?  The  answer  is  comprized  in  the  follow* 
ing  rule : — If  the  benefit,  right,  or  property,  conferred  by  the  contract,  be- 
longs as  between  themselves,  jointly  to  both— or  if  they  may  be  reckoned 
partners  in  the  affair,  both  are  jointly  liable ;  otherwise  the  acting  party 
alone  is  liable.  It  has  even  been  held,  that  when  jointly  liable,  the  ostensi- 
ble contractor  cannot  be  charged  by  himself.  5  Taunt.  609.  Though  this 
has  since  been  denied.] 

[To  illustrate  the  first  branch  of  the  rule,  if  A.  by  previous  agreement  be- 
tween himself  and  B.  buys  in  his  own  name  wheat  on  their  joint  account, 
they  are  both  liable  as  vendees  to  the  seller ;  here  no  particular  [*]portion 
ip  owned  by  each,  but  there  is  a  communion  of  interest,  and  a  joint  proper- 
ty throughout  the  whole ;  and  the  reason  is,  that  B.  being  in  fact  vendee  of 
the  commodity,  is  in  justice  bound  to  render  its  equivalent.  On  the  other 
band,  if  the  agreement  is,  that  A.  shall  purchase  a  horse  for  himself  and 
another  for  B.,  B.  will  not  be  liable  for  both  horses,  though  he  will  for  that 
bought  for  him  by  his  agent  A.  And  if  they  agree  that  A.  shall  buy  oil,  of 
which  B.  is  to  have  a  certain  portion,  not  only  will  not  B.  be  liable  to  the 
seller  as  a  joint  vendee  when  bought ;  he  cannot  be  charged  with  the  price 
of  his  share,  since  it  did  not  vest  in  him  on  the  purchase,  the  whole  quantity 
being  then  mingled  in  a  mass ;  the  whole  first  vested  in  A.  whose  duty  it 
then  became  to  separate  B.'s  share,  and  in  this  way  sell  it  to  him.  Vide  1 
H.  B.  37,1  J 

[As  to  the  second  branch.  But  had  the  agreement  in  the  last  case  been 
a  partnership  agreement,  B.  would  have  been  liable ;  and  in  form  as  a  joint 
vendee  with  A. ;  what  remains  is  to  define  and  explain  the  term  partner- 
-ship  agreement ;  and  with  reference  to  that  case  where  there  is  no  joint 
property  in  the  thing  bought,  thus  the  one  supposed  last,  since  if  there  is, 
it  were  unnecessary  to  inquire,  whether  or  not  the  contract  be  partner- 
ship.] 

[With  reference  then  to  the  case  proposed,  a  partnership  agreement  maj 
be  defined,— a  contract  of  purchase  made  by  A.  with  C.  under  previous  con- 
cert between  himself  and  B.,  the  subject  matter  of  which  though  belonging 
to  A.  alone,  is  to  be  employed  in  traffic  on  their  joint  account And  not- 
withstanding the  shares  of  A.  and  B.  in  the  profit  or  loss  accruing  by  such 
traffic,  may  be  unequal,  they  are  still  partners,  since  the  essential  requisite 
to  make  them  such,  a  joint  concern  in  the  disposition  of  the  property,  has 

Elace.  The  reason  why  B.  is  liable  to  the  seller  may  be,  that  the  property 
aving  been  bought  for  his  purposes,  he  is  injustice  bound  to  pay  for  it] 
[fhe  case  of  Coope  v.  Eyre,  1  H.  B.  37.  is  the  leading  case  on  this  sub- 
ject, l  Here  A.  B.  and  C.  agreed,  that  as  much  oil  as  could  be  procured 
in  A.  s  name  only,  should  be  purchased,  and  they  take  aliquot  shares  of  it : 
the  oil  was  bought  accordingly,  and  B.  and  C.  were  held  not  liable  to  the 
seller  as  partners  with  A. ;  since  it  did  not  appear  that  « the  parties  were 
Jnrtao°  re^"  th,e  goods'"    The  other  cas<*  o*  *e  subject  ale  these.     2 

r  * ito  DV$-  356-  2  H-  R  235'  59°-  4  T-  *•  72°.  ^  Esp.  N.  P. 
y9,?p2,  J  Camp.  329,  331.  1  Stark.  272.  2  Taunt.  49.  4  Taunt. 
582.     5  I  aunt.  74.] 

w  !w  doctrine  °!  *is  ca*>  has  been  frequently  recognized,  though  an  af- 
ter decision,  namely  Saville  v.  Robertson,  4  T.  k  720™ seems  tb^Spose  t 
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without  professing  so  to  do.  There  A.  B.  and  C.  agreed  to  join  in  a  mer- 
cantile adventure  to  Y.  They  were  each  to  purchase  separately,  and  to 
pay  for  separately,  goods  which  were  to  be  shipped  for  Y.  in  the  same  ves- 
sel ;  and  they  were  to  share  in  the  profits  if  any,  and  the  loss,  if  any,  on  the 
whole  outfit,  in  proportion  to  the  value  of  the  goods  each  brought  in.  The 
majority  (Ashurst  J.  diss.)  of  the  Court  of  K.  B.  held,  that  B.  and  C.  were 
not  partners  in  what  A.  purchased,  and  therefore  not  liable  to  the  seller.— 
In  Coope  v.  Eyre,  A.  was  sole  owner  of  the  goods  bought,  and  so  was  A.  in 
SaviUe  v.  Robertson ;  in  the  first  case  B.  and  C.  were  held  not  liable  to 
the  vendor,  as  were  also  B.  and  C.  in  the  second ;  there  the  goods  were  not 
to  be  resold  on  the  joint  account,  here  they  were ;  but  the  Court  in  Coope 
v.  Eyre  allowed,  that  the  concurrence  of  this  circumstance  there  would 
have  made  B.  £*]and  C.  liable,  which  the  three  judges  in  SaviUe  v.  Robertson 
by  their  judgment  denied.  They  seem  to  have  acknowledged  no  difference 
between  the  terms  "  partners"  and  "joint  owners."] 

[7.  What  has  been  said  for  the  liability  of  one  man  on  an  agreement 
made  by  another  as  his  agent,  supposes  that  the  latter  had  his  authority  to 
conclude  it.  Where  this  fact  is  to  be  inferred  from  circumstances,  it  is  of* 
ten  difficult  to  say,  whether  the  agent  was  justified  in  what  he  did ;  and 
though  no  general  rules  can  be  laid  down  to  direct  this  judgment,  each  case 
depending  very  much  upon  its  own  facts,  yet  it  may  be  useful  to  give 
one  or  two  examples  of  implied  authority.] 

[If  the  owner  of  a  horse  sends  his  servant  to  a  fair  to  sell  it,  without  di- 
rections whether  or  not  to  warrant  it  sound,  if  he  warrants,  and  it  proves 
unsound,  the  owner  is  liable ;  because  this  mode  of  dealing  being  usual,  and 
no  directions  having  been  given  to  the  contrary,  the  inference  is,  that  he 
meant  to  deal  in  the  usual  way.     2  Cowp.  SbbJ] 

[The  master  of  a  vessel  has  an  authority,  arising  from  the  situation  in 
which  he  is  placed,  to  order  repairs  on  the  owner's  account.  1  H.  B.  1 1 9.  % 
If  there  is  no  master  when  repairs  are  required,  the  next  in  rank  has  a  like 
privilege ;  such  being  annexed  not  to  the  particular  character  of  master,  but 
the  general  one  of  seniority  in  rank.  And  to  be  liable  on  the  master's  con- 
tract as  above,  it  is  not  essential  to  be  owner  of  the  vessel ;  hence  the  per- 
son on  whose  account  the  contract  was  really  made,  is  the  party  liable  as 
owner.  Vide  1  Hen.  Bl.  114.  7  T.  R.  306.  3  Esp.  69.  8  East,  10.  1} 
East,  435.     13  East,  238.     16  East,  169.     2  Camp.  517.] 

[One  partner  has  an  implied  authority  to  bind  his  companion  by  simple 
contracts,  though  not  by  deed,  in  matters  relating  to  the  partnership.] 

£  Whether  an  agent  has,  or  has  not,  an  implied  authority  to  engage  others 
under  him,  and  make  sub  or  intermediate  contracts  respecting  the  affair 
about  which  he  is  employed,  must  depend  upon  whether  it  can  be  inferred, 
that  the  principal  me^nt  to  have  dealings  with  others  besides  his  agent ;  if 
it  cannot,  those  engaged  must  look  to  the  agent  for  remuneration.  A  case 
in  which  such  inference  was  excluded  occurred,  where  A.  employed  a  survey- 
or in  the  way  of  his  trade,  who-ordered  goods  from  B.  for  the  work  in  hand. 
15  East,  66,  though  the  judgment  in  Bush  ?.  Steinman,  IB.  &  P.  404, 
seems  to  sanction  the  inference  in  such  a  case.] 

[Where  too  an  authority  is  to  be  implied,  it  must  be  under  this  limitation, 
that  it  is  such  as  is  usually  given  in  the  particular  dealing*  1  Camp.  258. 
Since  it  cannot  fairly  be  presumed,  that  the  principal  was  less  attentive  to 
his  interests  than  others  are  to  theirs,  and  delegated  an  authority  which  might 
subvert  them.  But  all  reasonable  powers,  necessary  to  attain  the  end  in 
view,  may  be  presumed  to  have  been  given*    4  Camp.  1 63.] 
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[8.  So  much  for  implying  an  authority  from  a  principal  to  his  agent. 
However  it  often  happens  that  one  contracts  on  another's  behalf  without  au- 
thority, either  at  all,  or  to  the  extent  he  has  gone,  when  the  question  occurs, 
which  of  the  two  is  chargeable  ?  The  answer  is,  the  agent,  to  call  him  so  for 
conciseness,  will  be  liable,  unless  the  principal,  to  call  him  such,  put  it  in 
his  power,  to  hold  out  false  appearances  of  authority  calculated  to  impose 
upon  a  prudent  mind,  when  the  principal,  as  in  natural  justice  he  should, 
will  be  bound.  And,  it  might  be  thought,  the  principal  [*]alone,  since  the 
contracting  party  never  meant  to  engage  with  the  agent,  provided  he  could 
make  the  contract  good  against  the  principal*  But  this  other  term  perhaps 
may  be  added  to  the  proviso—44  and  that  the  agent  had  authority  for  his  con- 
duct." Indeed,  without  over  refining,  the  principal's  liability  might  be 
!>laced  upon  the  footing  of  consent,  by  arguing  that  every  man  sanctions  in- 
ferences which  he  knows  his  conduct  may  fairly  induce ;  that  it  matters  not, 
he  forbade  the  agent  contracting ;  such  avowal  is  not  conclusive  of  his  dis- 
inclination, and  here  it  is  opposed  by  much  stronger  evidence  than  itself,  his 
subsequent  acts ;  but  a  weaker  evidence  can  never  destroy  a  stronger ;  he 
must  therefore  be  taken  not  to  have  spoken  his  mind,  or  to  have  changed  it. 
However,  besides  a  due  regard  to  fact,  there  is  this  reason  for  placing  his 
liability  upon  another  ground ;  in  the  case  of  consent,  the  principal,  though 
concealed,  is  liable ;  whereas  here  he  clearly  cannot  be  unless  named ;  the 
agent  too  here  is  chargeable  to  his  principal.] 

[Acts  by  the  principal  holding  out  the  appearances  above  mentioned, 
mostly  consist  in  having  placed  the  pretending  agent  in  a  situation  of  im- 
portant trust,  thereby  representing  him  as  one  on  whose  integrity  he  relies, 
and  authorizing  others  to  do  the  same  with  relation  to  his  affairs  ;  or  in  hav- 
ing before  employed  him  in  that  character,  with  which  he  now  represents 
himself  invested.  It  would  be  tedious  to  particularize  to  any  great  extent, 
in  what  these  do  and  do  not  consist ;  but  it  may  be  proper  to  shew  this  by 
a  few  common  instances.] 

[And  first  of  all,  suppose  a  servant,  never  before  employed  in  selling  his 
master's  property,  is  sent  by  him  to  a  fair  to  sell  a  horse,  with  orders  not  to 
warrant  it  sound.  The  only  appearances  presented  to  a  stranger  desirous 
of  purchasing  are,  a  person  representing  himself  (to  assume  this)  as  anoth- 
er's servant,  sent  with  his  property  for  sale,  and  authorized  to  warrant  it. 
Not  one  of  these  appearances  has  been  created  by  the  master,  since  the 
stranger  knew  nothing  of  the  state  of  things  before  communicating  with  the 
servant.  If,  therefore,  the  stranger  buys  the  horse  under  the  warranty, 
which  proves  false,  the  servant  not  the  master  will  be  liable.  1  Keb.  64. 
3  T.  R.  757.     5  Esp.  N.  P.  C.  75.     15  East,  400.] 

[Suppose  farther,  that  the  purchaser  knows  the  party  to  be  the  owner's 
servant,  without  also  knowing  that  he  has  been  sent  to  sell.  Still  the  ser- 
vant, under  the  circumstances  just  mentioned,  will  alone  be  liable ;  since  a 
master,  by  engaging  a  servant,  does  not  authorize  the  world  to  credit  every 
representation  he  may  make.] 

[But  further,  suppose  the  fact,  that  he  has  been  sent  to  sell,  is  known  to 
the  buyer,  ignorant  of  the  limitation  to  his  authority  ;  the  case  is  changed, 
and  the  master  liable,  since  the  appearances  he  has  held  out  to  the  buyer 
are  reasonably  sufficient  to  make  him  credit  the  servant's  story,  it  being  cus- 
tomary for  the  seller  of  property  to  warrant  it.] 

[Still  further,  suppose  the  servant  has  formerly  been  employed  in  selling 
his  master's  horses ;  that  this  fact  is  known  to  the  purchaser,  but  not  that  he 
has  been  sent  to  sell ;  the  master  will  be  liable  on  the  warranty,  since  from 
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Us  former  conduct,  it  is  a  fair  inference,  that  the  servant  had  authority  to 
sell,  and  therefore  to  warrant.     3  T.  R,  757.  15  East,  45,  supra.] 

[A  tradesman  is  liable  on  the  warranty  of  his  apprentice  employed  in  sel- 
ling his  wares.  And  where  a  goldsmith's  apprentice,  having  made  [*]au 
ingot  with  a  lodger's  plate,  wh^ch  he  had  stolen,  sold  it  under  a  warranty, 
that  it  was  of  equal  fineness  with  an  assay  shewn,  whereas  it  was  not,  the 
master  was  held  liable.     Str.  653.] 

[If  a  broker  authorized  to  advertise  a  ship  as  a  general  ship  to  a  particu- 
lar port,  in  his  advertisement  warrants  that  she  shall  sail  with  convoy, 
though  contrary  to  his  directions,  the  warranty  binds  the  owner.  Abbot  on 
Ship,  part  2.  c.  2.  8.] 

nVhere  a  master  has  once  sent  his  servant  to  take  up  goods  on  trust,  he 
will  be  liable  for  future  bona  fide  credit  obtained  by  the  servant  with  the 
same  tradesman*  3  Salk.  234.  Str.  506.  5  Esp.  N.  P.  C.  76.  Though 
be  had  then  money  from  his  master  to  pay  for  what  he  bought,  or  even  made 
the  purchase  of  his  own  accord,  and  for  his  own  use.  3  Salk.  234.  Since 
the  tradesman  can  only  look  to  former  appearances.  And  if  the  servant, 
after  having  been  trusted  as  above,  is  turned  away  without  the  tradesman's 
knowledge,  the  master  is  chargeable  for  any  future  credit  he  may  obtain.  10 
Mod.  110.  Vide  12  Mod.  346.  If,  however,  the  servant  had  money  from 
the  first;  10  Mod.  111.  3  Keb.  625.  1  Show.  95.;  or  if,  after  credit 
given,  the  tradesman  has  due  (vide  3  Esp.  N.  P.  C.  85.)  notice  not  to  trust 
in  future,  the  servant  cannot  bind  his  master.] 

[If  the  master  once  pays  for  credit  given  to  his  servant  without  his  or- 
ders, he  adopts  the  contract,  and  sanctions  the  shopman,  ignorant  of  the  cir- 
cumstances, to  believe  it  his  from  the  beginning,  and  so  trust  the  servant  in 
fiiture.  Str.  506.  It  is  also  said,  that  if  articles  taken  up  by  the  servant 
Without  even  a  semblance  of  authority  from  the  master,  come  to  his  use,  he 
is  liable  to  the  tradesman.  Semble,  1  Esp.  N.  P.  C.  351.  Vide  L.  R. 
225.  3  Salk.  234.  As  in  such  case  he  likewise  is,  though  the  servant  had 
previously  agreed  to  furnish  them.     1  Esp.  N.  P.  C.  350.] 

[9.  As  to  one  partner  binding  his  companion  against  his  consent.  A  man 
by  associating  his  interests  with  those  of  another,  holds  him  out  as  one  on 
whose  integrity  he  relies  in  matters  concerning  those  interests,  and  since  ex- 
perience shews  that  it  is  usually  agreed  between  partners,  that  each  may 
contract  on  behalf  of  the  firm,  as  well  for  dispatch  as  other  causes,  it  fol- 
lows, that  when  one  of  two  partners  offers,  though  unauthorized,  so  to  con- 
tract with  a  stranger,  there  is  nothing  to  excite  suspicion  that  he  has  no  au- 
thority, but  every  thing  induces  an  opposite  belief.  To  prevent  this  belief 
is  in  the  power  of  either,  by  excluding  the  ideas,  that  he  relies  on  his  com- 
panion's integrity,  and  that  he  has  given  him  the  authority  abovementioned, 
namely,  by  notice  or  letter  not  to  trust  him.  By  neglecting  so  to  do,  he 
adds  to  former  appearances,  and  so  strengthens  the  belief  induced  by  them ; 
and  for  so  neglecting  he  is  bound  by  such  a  contract.] 

[Hence  one  partner,  under  the  above  circumstances  may  bind  the  other 
by  borrowing  money,  1  Esp.  N.  P.  C.  406. ;  or  purchasing  goods  in  the  way 
of  their  trade.  12  Mod.  446.  Even  though  he  applies  them  to  his  own 
use,  since  the  liability  on  a  contract  depends  upon  the  state  of  tilings  when 
concluded.  1  Camp.  404.  For  which  reason  too,  if  the  other  is  not  liable 
at  the  time  of  making  the  contract,  applying  its  subject  matter  to  the  use 
of  the  partnership  will  not  make  him  so.  15  East,  7.  10  East,  264.  Vide 
1  H.  B.  155.  1  Stark.  165.  Nor  can  he  be  charged  by  afterwards  ac- 
knowledging himself  [*]responeible,  or  accepting  bills  drawn  on  the  firm 

[*314]  [*315] 


320  ACTION  UPON  THE  CASE  UPON  ASSUMPSIT. 

for  the  credit.     4  T.  R.  720.     Vide  10  East,  264.     Though  from  these, 
when  not  opposed,  his  previous  consent  will  be  inferred.] 

[For  the  present  purpose  any  form  of  contracting  is  sufficient,  if  it  shews 
an  intention  to  bind  the  firm.  Hence,  if  one  partner  accepts  in  his  own 
name  a  bill  drawn  upon  the  firm,  it  binds  the  partnership.  1  Camp.  384. 
So  if  A.  B.  and  C.  are  partners,  and  A.  makes  a  promissory  note  undertak- 
ing and  signing  in  his  own  name,  but  prefixing  to  his  signature,  "  for  A.  B. 
&  C."  it  binds  the  firm.  1  Camp.  403.  If  a  partnership  are  not  bound 
on  the  face  of  a  bill  or  note,  evidence  to  oblige  them  by  it,  as  proof  that 
the  demand  for  which  it  was  given  was  due  from  all,  will  not  be  admitted, 
though  they  may  be  charged  on  such  original  demand.  3  Camp.  493.  1 5 
East,  7.] 

[What  tdo  has  been  said  for  one  partner  binding  the  other,  assumes  that 
the  latter  is  to  blame  and  the.  creditor  innocent.  If  the  other  partner  has 
taken  all  reasonable  measures  to  notify  that  he  will  not  be  liable  on  his 
companion's  contract  he  is  safe.  This  notice,  as  against  all  but  former 
customers,  may  be  by  the  gazette.  1  Esp.  N.  P.  C.  371.  And  against  these 
too,  if  they  take  in  that  document,  otherwise  he  must  warn  them  by  letter* 
Vide  Peake,  N.  P.  C.  154.  In  the  former  case  there  is  no  better  medium, 
in  the  latter  there  is,  and  nothing  in  reason  must  be  left  untried  to  place  the 
world  upon  their  guard.  If  too  the  creditor  when  he  trusted  the  part- 
ner, knew  from  any  other  quarter,  2  Esp.  N.  P.  C.  524.  6  Esp.  18.  1 
East,  48  ;  or  had  reason  to  suspect,  10  East,  264.  Vide  7  East,  210.  12 
East,  317.  2  Camp.  561. ;  that  he  was  acting  without  authority,  the  firm  is 
not  answerable.] 

[Before  leaving  this  article  it  remains  to  ascertain,  when  a  partnership, 
not  existing  in  fact,  exists  for  the  present  purposes  in  law. — Where  two, 
not  partners,  hold  themselves  out  as  such,  each  clothes  the  other  with  those 

!>rivileges  which  real  partners  are  usually  invested  with.  And  if  a  disso- 
ution  of  partnership  is  not  made  known  in  a  suitable  manner,  namely  in 
the  way  before  mentioned  (Vide  etiam  3  Camp.  147.)  it  continues  on  with 
respect  to  innocent  third  persons.  Where  A.  B.  and  C.  who  appeared  to 
the  world  as  partners,  agreed  that  C.  should  not  share  in  profit,  loss,  or  lia- 
bility, it  was  held  that  C.  was  not  liable  as  a  partner  to  those  who  had  no- 
tice of  this  agreement,  and  that  notice  to  one  member  of  a  firm  was  notice 
to  the  whole.     1  Camp.  404.  n.  Vide  3  Esp.  N.  P.  C.  248.] 

[10.  A  parent  is  obliged  to  provide  for  his  infant,  and  on  neglecting  this 
duty,  will  be  liable  to  one  who  furnishes  the  child  with  necessaries.  1  Keb. 
439.  pi.  29.  2  Esp.  N.  P.  C.  471.  2  Blk.  1325.  Upon  the  same  princi- 
ple and  much  in  the  same  way,  that  a  husband  is  bound  by  his  wife's  con- 
tract.] 

(F)  WHEN  AN  ASSUMPSIT  DOES  NOT  LIE. 

(F  1.)  Upon  an  undertaking  by  deed. 

But  an  assumpsit  does  not  he,  if  the  promise  be  by  deed  (q) ;  for  then 
covenant  will  lie,  R.  1  Rol.  11.  1.  2.  {  Davis  v.  Gibson,  Cam.  &  Nor. 
102.  Hubbard  v.  Beckwith,  1  Bibb,  492.  Wood  v.  Edwards,  19  Johns. 
Rep.  205.  Richards  t.  Killam,  10  Mass.  Rep.  239.  Sanger  v.  Cleveland 
lOMass.  415. 


(?)  Though  only  railed  by  implication  of  l*w,  supra. 
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Sb,  of  a  debt  of  record.     Andrews   t>.  Montgomery,  19  Johns.  Rep, 
162.  {      Vide  in  Covenant,  (A  1.) 

[*]Though  it  be  at  the  end  of  a  release.  R.  1  Rol.  1 1. 1.  5.  2  Cro.  506. 
1  Rol.  517.  1.  43.  (r) 

So,  it  does  not  lie  upon  a  promise  to  pay  a  bond,  without  a  new  conside- 
ration ;  for  he  may  have  an  action  upon  the  specialty.  R.  2  Cro.  598. 
R.  Mo.  340.  (s) 

\  Assumpsit  for  money  had  and  received,  cannot  be  sustained  by  proof  of 
the  receipt  of  a  collateral  article.;  there  must  be  proof  of  the  actual  receipt 
of  money.  Parker  t>.  Passit,  1  Har.  &  Johns.  339.  Spratt  v.  M'Kinney, 
1  Bibb,  595.  Duncan  v.  Littell,  2  Bibb,  424.  Luckett  v.  Bohannon,  3 
Bibb,  378.  Talbot  v.  Dailey,  3  Bibb,  443.  Baylies  v.  Fettiplace,  7  Mass. 
Rep*  325.  Brooks  v.  Scott's  Exr.  2  Munf.  344.  Ralston  v.  Bell,  2 
Dall.  242.  Barnard  v.  Whiting,  7  Mass.  Rep.  358.  Eastwick  x>.  Hugg,  1 
Dall.  222.  But  it  will  lie,  where  a  negotiable  promissory  note  was  assign* 
cd  for  the  security  of  a  debt,  and  the  assignee  obtained  judgment  against 
the  promissor,  and  levied  the  execution  on  his  land,  to  recover  the  balance 
of  the  note  over  and  above  the  amount  of  the  debt  for  which  it  was  given 
as  security.  Randall  v.  Rich,  11  Mass.  Rep.  494.  But  it  will  not  lie  to 
recover  a  rateable  proportion  of  the  purchase  money,  on  the  sale  of  real 
estate,  there  being  a  deficiency  in  quantity.  Howes  v.  Barker,  3  Johns.  Rep. 
506. 

So,  it  will  not  he  in  consideration  of  an  act  merely  voluntary.  Searcy*s 
heirs  z>.  Rearden,  3  Bibb,  528.  Morris  x>.  Tarin,  1  Dall.  148.  Dunbar  v. 
Williams,  10  Johns.  Rep.  249.  Everts  t.  Adams,  12  Johns.  Rep.  352. 
Bartholomew  v.  Jackson,  20  Johns.  Rep.  28. 

So,  it  will  not  lie  to  recover  back  money  paid  by  the  plaintiff  to  the  de- 
fendant, for  the  performance  of  a  duty  to  which  the  plaintiff  was  liable,  oil 
the  ground  that  the  defendant  was  discharged  from  the  performance  of  the 
duty.    Keys  v.  M'Fatridge,  6  Munf.  1 8. 

And  it  will  lie  on  an  illegal  consideration.  Merwin  v.  Huntington,  2 
Conn.  Rep.  209.  } 

(F  2.)  Upon  a  casual  speaking. 

So,  it  does  not  lie  upon  a  speech  in  discourse ;  as,  if  a  man  in  discourse 
*say,  that  he  will  give  so  much  money  with  his  daughter  in  marriage  :  For 
the  agreement  must  be  complete,  upon  which  an  assumpsit  lies.     R.  1  Rol. 
%.  J.  40.     Yel.  17.     Noy.  11.     Dan.  26. 

(F  3.)  When  it  does  not  lie  without  a  memorandum  in  writing. 

By  the  st.  29  Car.  2.  3.  no  action  shall  be  brought  to  charge  an  execu- 
tor, or  administrator,  on  any  special  promise  to  answer  damages  out  of  hi$ 
own  estate,  or  to  charge  a  defendant  on  a  special  promise  for  the  debt,  de- 
fault, or  miscarriage  of  another,  or  to  charge  any  person  upon  any  agreement 


(O  Where  a  person  will  not  rely  on  the  promise  which  the  law  will  raise,  but  takes 
a  bond  as  a  security,  he  cannot  have  assumpsit.    2  T.  R.  100. 

(*)  I.  If  a  deputy  covenant  under  hand  and  seal  to  account  for  fees,  and  afterwards  new 
fe  es  are  created,  still  the  remedy  is  by  action  of  covenant.  Str.  1027. — 2.  But  where  the 
deed  is  void,  the  remedy  is  by  assumpsit  ;  hence,  if  a  feme  covert,  without  her  husband's 
authority,  contract  with  a  servant  by  deed,  assumpsit  lies  by  the  servant,  having  performed 
the  service,  against  the  husband.    6  T.  R.  176* 
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in  consideration  of  marriage,  or  upon  any  contract,  or  sale  of  lands  (/),  or 
tenements,  or  any  interest  in  or  concerning  them  (u),  or  upon  any  agreement 
not  to  be  performed  within  the  space  of  one  year ;  unless  the  agreement, 
or  some  memorandum  or  note  thereof,  be  in  writing,  and  signed  by  the  par- 
ty, or  by  any  by  him  authorized. 

But  an  action,  after  the  statute,  was  good,  upon  a  promise  before,  though 
not  in  writing.     R.  2  Jon.  108.     1  Vent.  330.     2  Lev.  227.  2  Mod.  31C 

So,  by  the  st.  29  Car.  2.  3.  no  contract  for  sale  of  goods  (x)  for  the 
[*]price  of  1 0/.  or  upwards  (y)  shall  be  good  ;  except  the  buyer  accept  and  ac- 
tually receive  part  of  the  goods  sold  (*),  or  give  earnest  (a),  or  some  note 
or  memorandum  in  writing  of  the  bargain  be  made,  and  signed  by  the  par- 
ties, or  their  agents  lawfully  authorized,  (b) 

And  a  letter  written  by  a  man  is  a  sufficient  memorandum,  that  he  promi~ 
ses  the  thing  contained  in  his  letter.     R.  2  Vent.  361. 


(0  1.  A  sale  of  lands  by  auction  is  within  the  statute.    1  B.  &  P.  306 — 2.    See  as  to 
whether  the  sale  of  chattels  bj  auction  is  likewise.    Q  Burr.   1921.     1  Blk.  599.    7  East, 
658.    3  Smith,  528.     13  East,  100.     2  6.  &  P-  472. 

(it)  1.  The  sale  of  a  growing  crop  of  grass,  6  East,  602.  2  Smith,  559. ;  or  of  turnips, 
g  Taunt.  38. ;  for  the  removal  of  which  no  time  is  specified,  is  the  sale  of  an  interest  in 
land. — 2.  The  sale  of  a  crop  arrived  at  maturity,  to  be  gathered  immediately,  is  not  within 
the  statute.  1 1  East,  362. — 3.  An  agreement  for  the  sale  of  potatoes  growing  on  land,  to 
be  dug  up  and  carried  away  by  the  vendee,  is  not  a  contract  for  an  interest  in  land.  2 
M.  &  8.  205.— 4.  The  sale  by  a  landlord  to  his  tenant  of  his  share  in  the  crops  which  he 
would  be  entitled  to  when  reaped,  is  not  the  sale  of  an  interest  in  land.  1  B.  t  P.  397. 
—5.  See  a  case  in  which  the  question  was,  whether  the  contract  was  collateral  to  the 
old,  or  a  new  demise.  2  Mars.  433.  7  Taunt.  167.— 6.  See  the  case  of  the  sale  of  the 
opera  house.  2  Mars.  551. 

(x)  1.  An  executory  contract  for  the  sale  of  goods  not  in  esse,  is  not  within  the  statute. 
Str.  506.  3  M.  &  S.  178.— 2.  Secus  where  in  esse.  4  Burr.  2101.  2  Blk.  7  T.  R.  14. 
1  H.  B.  20.  %  H.  B.  63.  \  Newman  v.  Morris,  4  Har.  &  M'Hen.  421.  \ — 3.  Goods  in 
a  warehouse  at  X.  are  purchased  to  be  delivered  at  Y.  ;  and  in  consequence  of  the  car- 
riage from  X.  to  Y.  the  price  is  enhanced.  Held  a  contract  within  the  statute,  being  a 
mixed  contract  for  the  sale  and  carriage  of  goods.  4  M.  &  S.  262.-4.  A  contract  for  the 
tale  of  shares  in  a  canal  navigation  or  other  public  undertaking,  is  not  within  the  statute. 
6  T.  R.  67. 

(jy)  If  on  a  sale  by  auction  of  goods  the  same  person  is  declared  the  highest  bidder  for  sev- 
eral lots,  a  distinct  contract  arises  for  each  lot ;  and  although  all  the  lots  together,  purchas- 
ed by  the  same  person,  exceed  \QL  in  value,  yet  if  the  lots  are  separately  of  less  value  than 
10/.  the  case  is  out  of  the  statute.     2  Taunt.  38. 

(*)  1.  There  must  be  an  absolute  acceptance  on  the  part  of  the  vendee  to  take  the  case 
out  of  the  statute.  3  B.  &  P.  233 — 2.  The  statute  is  satisfied  by  a  constructive  delivery  ; 
thus,  where  the  vendee  of  a  horse  desired  the  vendor  to  keep  it  for  him  at  livery,  who  as- 
sented, it  was  held  sufficient.  1  Taunt.  458. — 3.  If  the  purchaser  deals  with  the  commod- 
ity as  if  it  were  in  his  actual  possession,  as  by  sale  of  part  to  another,  this  will  supersede  the 
necessity  of  proving  actual  delivery.  1  East,  192.— 4.  Where  a  sample  is  delivered  to 
and  accepted  by  the  purchaser,  and  such  sample  is  to  be  accounted  for  as  part  of  the  com- 
modity sold,  this  will  be  considered  as  a  sufficient  acceptance  and  receiving  of  part  of  the 
goods,  to  as  to  save  the  statute.  7  East,  ^558.  3  Smith,  528.  Secus  where  not  tak- 
en as  part  of  the  bulk.  7  T.  R.  14.— 5.  Barley  in  a  kiln  at  X.  is  purchased  to  be  delivered 
at  Y., ;  the  purchaser  tells  the  owner  of  the  kiln  (who  is  not  the  vendor,)  that  he  has  bought 
it,  and  requests  him  to  see  it  delivered  and  measured,  and  put  up  properly  ;  which  he  ac- 
cordingly does  ;  the  contract  is  not  in  writing,  and  when  tho  barley  arrives  at  Y.  the  vea- 
dee  refuses  to  accept  it  Held  that  he  might  refuse,  for  there  had  been  no  acceptance  ; 
the  delivery  was  to  be  at  Y.,  and  what  had  happened  did  not  amount  to  a  repudiation  of 
that  contract ;  the  vendee  could  not  have  claimed  the  goods  before.     4  M.  &  S.  262. 

(a)  The  defendant  on  the  purchase  of  a  horse,  offered  the  plaintiff's  servant  a  shilling  to 
bind  the  bargain,  which  was  returned  ;  this  it  not  a  compliance  with  the  statute.  1  B.  Moore, 
32o. 

(6)  If  A.  promises  B.  to  pay  him  part  of  a  sum  when  received,  in  consideration  of  an  act 
to  be  done  by  B.  as  the  means  of  obtaining  it ;  though  the  agreement  whilst  executory  be 
within  the  statute,  yet  on  performance  by  B.  and  receipt  by  A.  it  is  no  longer  so.  J2  Fatt* 
613.  and  see  Str.  783,  et  infra- 
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Though  he  goes  back  from  his  letter,  and  afterwards  "agrees  to  it*  2  Vent. 
361.  (c) 

[*]The  declaration  need  not  make  mention  of  the  memorandum  in  writ- 
ing ;  but  it  is  sufficient  to  be  proved  upon  the  trial*  R.  Sal.  519*  Dan.  68. 
Vide  2  Jon.  158. 

Yet,  if  the  defendant  plead  an  accord  to  accept  payment  by  another,  in 
satisfaction,  he  must  shew,  that  the  promise  of  payment  was  in  writing  ;  oth- 
erwise it  is  no  bar.  R.  2  Jon.  158.     Ray.  451.  Vide  Accord,  (C.) 

If  a  promise  be  to  pay  320/.,  part  her  own  debt,  and  part  being  the  debt 
of  her  husband  now  dead,  an  assumpsit  does  not  lie  without  a  memorandum 

(c)  1.  The  statute  requires  that  u  some  note  or  memorandum  in  writing  be  made  and 
tigrud  by  the  parties  to  be  charged,  or  their  agents/9  A  printed  memorandum,  for  example, 
or  bill  of  parcels,  in  which  the  party's  name  is  likewise  printed,  is  a  sufficient  signature  to 
satisfy  the  statute,  provided  it  can  be  shewn  that  the  party  has  recognized  that  as  his  signa- 
ture. An  insertion  in  a  bill  of  parcels,  in  which  the  vendor's  name,  as  well  as  the  other 
parts,  is  printed,  in  writing  of  the  vendee's  name  by  the  vendor,  is  a  sufficient  recognition 
b j  the  vendor  of  his  printed  name  to  bind  him  to  the  delivery  of  the  goods  sold.  2  M. 
k.  S.  286. ;  or,  where  the  whole  is  printed,  a  delivery  by  the  vendor.  S  B.  &  P. 
238.— 2.  A  contract  established  by  the  evidence  of  several  writings  satisfies  the  statute.  3 
Taunt.  169.  So  does  a  writing  recognizing  a  verbal  contract.  Str.  286.  Vide  Id.  426. — 3. 
Where  at  a  sale  by  auction,  of  sugars,  the  auctioneer,  (having  before  him  the  printed  cata- 
logue of  sale,  containing  the  lots,  marks,  and  number  of  hogsheads,  and  the  gross  weights  of 
the  sugars  ;  and  also  another  written  paper  containing  the  conditions  of  sale ;  which  latter 
he  read  to  the  bidders  as  the  conditions  on  which  the  sugars  were  to  be  sold  ;  but  the  two 
papers  were  neither  externally  annexed,  nor  contained  any  internal  reference  to  each  oth- 
er) wrote  down  on  the  catalogue  the  name  of  the  highest  bidder,  and  the  sum  bid  for  the 
particular  lots  ;  held  that  the  minute  made  on  the  catalogue  of  sale  (which  catalogue  was 
not  by  any  reference  incorporated  with  the  conditions  of  sale)  was  not  a  sufficient  memoran* 
dum  of  a  bargain  under  those  conditions  of  sale,  3  Smith,  528.  7  East,  558.— *4.  Where  a 
printed  prospectus  was  delivered  out  for  a  set  of  prints  descriptive  of  scenes  in  the  plays  of 
Shakespeare,  and  a  book  was  opened  entitled  u  Shakespeare  subscribers,  their  signatures." 
in  which  defendant  signed  his  name,  but  which  book  did*  not  refer  to  the  prospectus  ;  held 
that  the  signature  and  book  were  not  sufficient  to  take  the  case  out  of  the  statute.  .  11  East, 
142.— 5.  A  subsequent  letter,  written  and  signed  by  the  vendor,  referring  to  the  order  given, 
may  be  connected  with  a  bill  of  parcels  delivered,  in  itself  an  insufficient  memorandum.  2 
B.  &  P.  238. — 6.  The  defendant's  writing  to  the  plaintiff  that  the  article  sent  is  not  worth 
above  so  much,  and  therefore  returning  it  to  him,  does  not  amount  either  to  a  note  in  writ- 
ing or  an  acceptance  of  the  goods. — 7.  An  admission  in  an  answer  in  Chancery,  of  a  contract 
void  from  not  being  in  writing,  is  of  no  avail.  2  H.  B.  63 — 8.  A  note  in  writing  of  a  con- 
tract of  sale,  not  specifying  to  whom  the  goods  were  sold,  is  not  a  sufficient  memorandum 
within  the  statute.  1  N.  R.  252. ;  vide  6  East,  307. ;  3  Taunt  169 — 9.  A  general  or  im- 
plied authority  for  a  signature  by  agent,  is  sufficient.  Lofft,  332.— 10.  On  a  sale  by  auction 
the  signing  by  the  auctioneer  is  a  signing  by  an  agent  for  (he  purchaser,  though  the  sale  be 
of  an  interest  in  laud.  2  Taunt.  38.  4  Taunt.  209 — 1 1.  The  plaintiff's  rider,  calling  on 
the  defendant,  entered  in  his  order-book  these  words  :  "  19  February  \M  I  ;  of  John  Smith 
SAL  (alluding  to  money  then  paid  by  the  defendant)  Do.  40  of  3,  68*."  which  was  explain- 
ed to  mean  that  the  defendant  had  ordered  forty  sacks  of  flour,  called  Thirds,  at  5a?.  a 
sack.     This  was  not  signed  by  the  defendant,  though  read  to  him  by  the  rider ;  contract 

held  void.     15  East,  103 12.  Where  the  promise  to  pay  was  made  by  the  defendant,  in  a 

letter  addressed  by  him  to  one  G.,  in  which  he  undertook,  in  case  G,  would  give  the  bearer 
D.  indulgence  for  a  certain  tim»i  to  see  him  paid,  held  that  the  evidence  of  G.  was  admissi- 
ble to  prove  the  amount  of  «ne  debts,  and  also  that  the  defendant  had  applied  to  him  as  the 
attorney  of  the  plaintiff,  who  employed  him  to  sue  D.  for  the  debt.  15  East,  272.— 13- 
Where  a  corporation  were  empowered  to  sell  the  aftermath  of  premises  by  writing  ;  held 
that  their  agent's  writing  down  the  name  of  the  highest  bidder  as  purchaser,  and  his  giving  a 
promissory  note  ibr  the  price,  could  not  be  considered  a  sale  in  writing.  8  T.  R.  151.— 14. 
A  sale  note  or  memorandum  on  the  sale  of  goods  is  not  required  to  be  signed  by  both  parties, 
hut  only  by  the  party  to  be  charged  therewith.  2  Smith,  389.  6  East,  307.— 15.  A  promise 
to  answer  for  the  debt,  default,  or  mifcarriage  of  another,  is  not  binding,  unless  the  consider* 
ation  of  the  promise  is  stated  in  the  written  memorandum.  5  East,  10.  1  Smith,  299. — 16. 
A  consideration  however  is  sufficiently  expressed  in  a  guarantee  in  this  form  ;—  *  |  guaran- 
tee the  payment  of  any  goods  which  A.  delivers  to  B/>'    9  East,  348, 

[*3ie] 


324  ACTION  UPON  THE  CASE  UPON  ASSUMPSIT. 

in  writing  ;  for  the  promise  is  entire,  and  the  plaintiff  shall  recover  the  whole, 
or  nothing.     R.  2  Vent.  224.  (d) 

Though  it  be  found  by  a  special  verdict,  that  the  part  due  from,  the  hus* 
band  was  paid  by  the  wife  before  the  action  brought.     2  Vent.  224. 

So,  if  there  be  a  promise  of  marriage,  there  must  be  a  memorandum  in 
writing,  as  well  as  where  the  promise  is  for  payment  of  money  upon  mar- 
riage ;  for  it  is  within  the  words,  a  promise  in  consideration  of  marriage,  and 
not  out  of  the  intent  of  the  act.  K.  3  Lev.  65.  Skin.  24*.  Cont.  per  B. 
R.  5  Mod.  411,  in  Harris  vers.  Cage  et  ux.  Sal.  24.  Cont.  per  King  C, 
J.  at  Maidstone  assizes.     1  G,  (*) 

So,  if  an  agreement  be  to  assign  a  term  for  years,  as  well  as  where  it  is  for 
an  interest  created  de  novo.     R.  1  Vent.  361. 

So,  if  there  be  a  contract  with  A.  for  goods,  and  B.  undertakes  that  [*]  A. 
shall  pay,  B.  shall  not  be  charged  for  the  debt  without  writing.  Mod.  Ca, 
25Q.     1  Sal.  28.  (/) 

)  But  if  a  person,  having  funds  in  lands,  makes  an  express  promise  to  pay 
the  debt  of  another,  he  is  liable  in  assumpsit,  without  a  note  in  writing, 
Raymer  v.  Sim,  3  Har.  &  M'Hen.  451.  } 

So,  if  a  man  let  out  a  horse  to  A.  upon  an  undertaking  by  B.  that  A.  shall 
re-deliver  it,  B.  shall  not  he  charged  without  writing ;  for  he  is  charged  for 
the  default  of  A.    R.  Mod.  Ca.  250.     1  Sal.  27.(/) 

Yet,  if  A.  be  sued  for  appearing  for  B.  without  warrant,  and  he  promise 
10/.  for  forbearance  of  the  suit,  a  memorandum  is  not  necessary;  for  it  is 
not  a  promise  for  the  debt  of  B.  but  for  his  own  debt.     R.  5  Mod.  205.(/) 

So,  ^n  agreement  to  pay  upon  marriage  shall  be  good,  without  a  mem- 
orandum in  writing,  though  the  marriage  was  not  within  a  year ;  for  it  was 
possible  to  be  within  the  year,  and  therefore  it  is  casus  omissus.  R.  in 
B.  R.  9  W.  3.  (Cited  Cpmyns's  Reports,  50.)  Per  Holt,  Skin.  326. 
R.  Skin.  353. 

So,  if  B.  undertake  the  payment  for  goods  delivered  to  A.  there  is  no 
need  of  a  writing ;  for  B.  is  chaiged  as  the  original  debtor.  Mod.  Ca. 
249,  250.  1  Sal.  28.(/")  {  So,  where  A.,  at  the  request  of  B.,  furnishes 
meat  and  drink  to  C.  he  is  liable  though  there  be  no  contract  in  writing. 
Porter  v.  Langhorn,  2  Bibb,  64.     Lanier  v.  Harwell,  6  Munf.  79.  } 

So,  if  A.  qpon  the  sale  of  a  horse  promise,  that  if  the  buyer  do  not  like 
him,  upon  returning  of  the  horse  to  B.  he  will  repay  him,  otherwise  A.  will : 
A,  is  the  debtor.     R.  3  Lev.  363,  4.(/) 


*  .  °°  2**2  aSBiem «nt  «id  M  t0  P^by  the  ttatute  of  frauds,  from  being  verbal,  is  void  in 
Uto.  7  T.  R.  201-  *;  Hence  an  agreement  for  the  sale  of  lands  and  chattel,  if  vpid  by  th2 
statute  as  to  the  land,  is  void  in  whole.    %  An*.  420.     Id.  426  n. 

(e)  And  contra  Str.  34. 

</)  1.  If  the  person,  for  whose  use  the  goods  (e.  gr.)  are  furnish*  d,  is  liable  at  all  anv 
promise  by  a  third  person  (upon  sufficient  consideration)  u  pay  that  debt  ww£  "  m.rf/ 
before  sale  or  after  must  be  in  writing.  2  T.  R.  80.  1  H^tSi^A^li 
to  pay  for  goods  sold  to  B.,  if  B.  did  not  pay  for  them,  though  made  Wow TdeW?  ofTh* 
goods,  is  within  the  statute.  Cowp.  227.  Lofft,  769-*!  A  promUc  t>  *l  *£&££* 
that  if  he  would  supply  a  person  with  goods  he  would  see  him  paid,  is  an  und^w^Ei 
the  debt  of  another.  2  T.  R.  80.— 4.  A  promise  by  a  third  person  presenT  fn^Sf  ? 
pay  plaintiff  damages  and  costs  in  an  action  of  assault  and  battery,  if  he  would  withdraw 
his  record,  is  not  within  the  statute.  I  Wil.  305.— 6.  Nor  is  a  nromiL  in  rm.SI«? 
of  forbearing  to  distrain.  3  Burr.  1836.  2  Wils.  3Q8 .-6.  Nor  Ea prtmfce ^bv  1  th?# 
in  consideration  of  B.  giving  up  a  policy,  on  which  he  had  a  lien,  from  havin/ riven  th. 


When  an  assumpsit  does  not  Jfe.  925 

So,  a  promise,  which  bj  contingency  may  be  within  the  year,  or  after- 
wards, need  not  be  in  writing;  as,  to  pay  upon  the  return  of  a  ship.  R.  1 
Sal.  280.(g) 

So,  if  A.  say,  my  brother  shall  pay,  &c,  A.  is  the  original  debtor*  R. 
F,g,302.(/) 

Or,  my  brother  shall  not  leave  the  kingdom,  till  he  pay,  &c.  Semb*  F, 
g.  202.(/) 

(F  4.)  Does  not  lie  for  an  unlawful  thing.     (Vide  infra  F  7.) 

So,  an  assumpsit  does  not  lie  upon  a  promise  to  do  an  unlawful  thing ; 
as,  to  give  money  for  a  presentation  to  a  donative ;  for  that  is  [*]simony. 
R.  Cro.  Car.  337.  353.  361.     1  Rol.  18. 1.  5.     Vide  post,  (F  7.) 

To  return  part  of  the  portion,  which  she  had  upon  her  marriage  ;  for 
that  is  fraudulent  to  the  husband.  R.  1  Rol.  21.  1.  5.  Cro.  El.  774.  But 
it  seems,  that  the  action  will  lie  ex  rtgore,  unless  covin  be  pleaded,  though 
the  judgment  was  stayed  for  the  mal  practice.     Mo.  468.  Ow.  63. 

So,  it  does  not  lie  upon  a  promise  by  an  under-sheriff,  to  procure  an  in- 
quisition to  be  found  for  goods  upon  an  elegit ;  for  it  is  contrary  to  his  office, 
who  ought  to  return  an  indifferent  jury,  and  not  procure  any  inquisition.  R. 
2  Jon.  24. 

Nor,  upon  a  promise  to  pay  30  much,  for  maintaining  several  suits  for 
him,  over  and  above  his  expences ;  for  that  will  be  maintenance*  1  Leo. 
179. 

To  permit  his  recovery  of  the  plaintiff's  goods  in  the  possession  of  A.  in  a 
suit  commenced  by  the  defendant  in  the  name  of  B.     R.  1  Leo.  179. 

To  give  405.  if  he  did  not  beat  A.  out  of  such  a  close*     R.  2  Lev.  174. 

And  if  a  promise  be  to  do  two  things,  and  the  one  is  unlawful,  it  is  void 
for  the  whole.     R.  2  Jon.  24.     Vide  ante,  (B  13.)  Post,  (F  7.)(a) 

But,  a  promise  to  pay  interest  is  lawful,  if  it  do  not  exceed  the  rate  al- 
lowed by  statute.  Cont.  per  two  J.  1  Rol.  18.  1.  15.  Dub.  1.  20.  30.  R. 
ace.  Cro.  Car.  272.     Pal.  291. 

Or,  to  abstain  from  the  exercise  of  his  trade  in  such  a  town,  upon  con- 
sideration of  so  much  money  for  his  shop,  or  upon  the  marriage  of  his 
daughter,  or  the  like  consideration.  R.  2  Cro.  596.  1  Rol.  16.'  1.  50.  17. 
1.  5.     Vide  in  Trade,  (D  3.) 

To  save  harmless  an  under-sheriff,  if  he  makes  such  a  pne  his  special 
bailiff.    R.  1  Rol.  16.  1.  30.     3  Leo.  227. 

So, a  mutual  promise  of  marriage  is  lawful;  for  it  is  not  an  act  merely 
spiritual.  R.  1  Rol.  22. 1.  5.  R.  1  Sid.  180.  1  Lev.  147.  R.  Per  three 
J.  Vaughan  cont.  Cart.  233.  Adm.  1   Keb.  886.     Vide  ante,  (B  7.) 

So  a  promise,  in  consideration  of  discharging  him  from  his  promise  of 
marriage.     R.  1  Rol.  470. 1.  5.     Sti.  295.  303. 


4  Taunt.  117.— -8.  Nora  contract  to  purchase  the  debt  of  another.  1  N.  R.  124.  T  Smith. 
426. 

(jg)  1.  Where  it  appears  from  the  whole  tenor  of  the  agreement  that  it  is  to  be  perform  ed 
after  the  year,  the  case  is  within  the  statute.  3  Burr.  1278.  1  Blk.  353 2.  An  agree- 
ment, which  in  all  events  is  to  remain  unperformed,  or  not  fully  completed  for  a  year  togeth- 
er, is  within  the  statute.  11  East,  142.— 3.  Where  an  agreement  depends  upon  a  contin- 
gency, and  it  does  not  appear  bat  that  the  contingency  will  happen  within  the  year,  nor  does 
it  appear  from  the  agreement  that  it  is  to  be  performed  after  the  year,  the  case  is  out  of 
the  statute.  3  Burr.  1278.  1  Blk.  343 — 4.  Where  an  agreement,  in  its  original,  is  with* 
la  tfce  statute,  part  performance  within  the  yea?  will  not  take  it  out.    11  East,  142. 

(«)  Vide  supra. 

[*320] 


326  ACTION  UPON  THE  CASE  UPON  ASSUMPSIT. 

So,  the  man  may  have  an  assumpsit  upon  a  mutual  promise  of  marriage, 
as  well  as  the  woman.     R.  1  Sal.  24.     5  Mod.  511.     Carth.  467. 

But  in  this  action,  a  tender  of  himself  to  he  married,  must  he  averred. 
Carth.  467,  8. 

(F  5.)  Does  not  lie  without  a  consideration. 

An  assumpsit  does  not  lie  without  a  consideration^) ;  as,  if  a  man,  with- 
out more,  promise  to  build  a  house  for  another ;  for  that  is  nudum  pactum* 
1  Rol.  9. 1.  41. (c) 

Or,  in  consideration  of  friendship,  or  affection,  &c.     R.  2  Leo.  30. (J) 

[*](F  6.)  Or,  if  the  consideration  be  executed. 

So,  it  does  not  lie,  if  the  consideration  be  totally  executed  -,  as,  in  con- 
sideration that  the  plaintiff  had  bailed  in  time  past  the  servant  of  the  de- 
fendant.    R.  Dy.  272.     1  Rol.  11.  1.  25. 

Or,  expended  money  about  his  affairs,  without  saying,  at  his  request.  R. 
1  Rol.  11.  1.  20.  (e)  ■ 

Or,  expended  money  for  the  defence  of  his  term,  now  expired.     R.  Mo. 

220. 

Or,  had  lent  money,  (if  it  be  repaid.)  R.  Mo.  643.  Cro.  El.  885.  R* 
Cro.  El.  442. 

Or,  had  paid  a  debt  at  the  day  when  due.     R.  Cro.  El.  193,  4. 

Or,  disbursed  money  for  his  use,  without  saying,  at  his  request.  R.  3 
Lev.  366. 

So,  if  a  consideration  be  alleged  to  be  executory,  and  the  jury  upon  non 
assumpsit  find  it  executed.    R.  3  Leo.  98. 

(F  7.)  Or  be  unlawful. 

So,  if  the  consideration  be  unlawful ;  as,  in  consideration  that  an  under- 
sheriff  shall  have  so  much  for  the  execution  of  process  ;  for  it  is  the  duty  of 
his  office.    R.  1  Rol.  16. 1.  15.  (/) 

Thdugh  it  be  only  his  due  fees,  if  it  be  not  so  expressed,  and  if  they  be 
offered  by  a  stranger.     R.  2  Cro.  103.     1  Rol.  16. 1.  20. 

Otherwise,  if  offered  by  the  party,  who  sues  the  process.  R.  Mo.  468. 
Cro.  El.  654.  •  1  Rol.  26. 1.  25. 

So,  a  promise  to  indemnify  an  under-sheriff,  if  he  makes  execution  upon 
such  goods,  is  unlawful ;  for  he  ought  to  take  notice  of  the  goods  of  the  par- 
ty at  his  peril.     Per  two  J.  1  Rol.  26. 1.  16.     R.  cont.  2  Cro.  652. 

So,  to  indemnify  an  officer,  who  delivered  him  goods  attached,  before 
judgment.     R.  Cro.  El.  230.     3  Leo.  236.  (g) 

So,  in  consideration  that  an  attorney  will  enter  satisfaction  upon  a  judg- 
ment in  a  cause,  in  which  he  was  attorney;  for  after  judgment  his  warrant 
is  determined,  and  he  cannot  do  it  without  the  licence  of  his  master.  R.  1 
Rol.  16. 1.  10.  (A) 


(b)  7  T.  R.  360.  n. 

(c)  Or  promise  to  pa; 
(<f)  The     considerai 


pay  another's  debt,  4  Taunt.  117. 
consideration  need  not   be  expressly  averred  in    declaring  on  the  promise, 
where  from  the  subject  matter  it  is  necessarily  implied.    3  Burr.  1402. 

S)  Str,  933 ;  vide  3  Burr.  1671.  (/)  Vide  2  M.  k  S.  294. 

)  So  to  pay  plaintiff  a  bailiff  six  guineas,  in  consideration  that  he  will  accept  defendant 
and  another  as  bail  for  a  prisoner.    2  Burr.  924. 
(h)  An  action  arising  out  of  a  breach  of  duty  fails.    8  East.  171. 
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In  consideration,  that  he  will  not  give  his  testimony  in  such  a  suit.  1 
Leo.  180. 

That  he  will  procure  him  to  be  presented  to  such  a  benefice  ;  for  it  is  si- 
mony.    R.  Jon.  341.     Vide  ante,  (F  4.) 

That  be  will  discharge  him  from  a  debt  due  to  his  master.     R.  2  Lev.  161* 

But,  a  promise  to  a  sheriff  to  pay  the  debt?  if  he  will  restore  the  goods 
taken  in  execution,  is  good ;  for  it  is  no  more  than  a  sale  of  the  goods.  R. 
t  Sal.  28. 

Or,  to  save  him  harmless,  if  he  permits  the  prisoner  to  stay  at  his  house 
until  such  a  day.     R.  2  Lev.  17. 

[*]  And,  if  a  promise  be  in  consideration  of  two  things,  and  one  of  them  is 
unlawful,  it  is  void  for  the  whole.     R.  2Cro.   103.     Vide  ante,  (B  13. — 

F  4.)  (•) 

—       ._  -  ^^_^^^ _^___^___^^______^ . —  .  __  .  r   ._.  _ 

(O  An  act'  made  lawful  in  a  certain  state  of  things  only  is  not  legalized  by  this,  that 
though  "when  undertaken  an  opposite  state  existed,  yet  there  were  no  means  at  hand  of  as- 
certaining that  fact.     3M.  &  S.   117.— .2.  A  contract  void  in  its  creation  cannot  be  made 
valid  by  any  subsequent  event :  therefore  the  repeal  of  a  statute  rendering  certain  contract* 
illegal,   does  not  make  valid  one  concluded  whilst  it  was  in  force.     1  H.  B.  65. — 3.  A  con- 
tract tending  to  contravene  the  fundamental  principles  of  the  constitution,  is  illegal.     1  T. 
R.  56.-4.  Agreements  contrary  to  public  policy  are  void  ;  thus  an  agreement  for  the  sale 
(by  the  owner)  of  the  command  of  a  ship  in  the  service  of  the  East  India  company,  made 
without  the  knowledge  and  against  the  bye  laws  of  the  company.     8  T.  R.  89.-5.  The 
defendant  in  consideration  that  the  plaintiff,  who  was  master-joiner  in  one  of  his  majesty's 
dock- yards,  would  procure  himself  to  be  superannuated,  undertook,  in  case  he  the  defend- 
ant should  succeed  the  plaintiff  as  master-joiner,  to  allow  him  the  extra  pay  from  the  yard 
books.     This  agreement  having  been  made  without  the  knowledge  of  the  navy  board,  to 
whom  the  appointment  belonged,  was  holden  void,  as  contrary  to  public  policy.     1  H.  B . 
322.-6.  Contracts  in  restraint  of  marriage  are  void.     4  Burr.  222*.— 7.  A  contract  which 
has  a  tendency  to  a  mischievous  and  pernicious  consequence  is  void.     16  East,  150.— 8. 
Contracts  not  prohibited  by  positive  law,  nor  adjudged  illegal  by  authority,  may  neverthe- 
less be  void,  as  against  principle.     Cowp.  39.-9.     If  A.  residing  in  England  agree  with  B« 
that  his  agent  in  foreign  parts  shall  deliver  contraband  goods  to  be  smuggled  into  England 
packed  for  smuggling,  he  cannot  sue  B.  for  the  price  ;  since  the  laws  of  this  country  will 
not  enforce  a  contract  made  for  the  express  purpose  of  infringing  them.    3  T.  R.  454. — 10. 
If  a  British  subject  residing  abroad  assist  one  to  whom  he  has  sold  goods  in  smuggling  them 
into  this  country,   he  cannot  recover  their  price.     4  T.  R.  466.-11.  A  foreigner  who  sells 
goods  outright  abroad  which  he  knows  are  intended  to  be  and  which  he  packs  for  the  pur- 
pose of  being  smuggled  into  this  country,  cannot  sue  here  for  their  price.     5  T.  R.  599. — 12. 
The  purchasing  good9  in  an  enemy's  country  by  a  British  agent  resident  there,  and  ship- 
pins  them  for  British  subjects  in  England  by  a  neutral  vessel,  is   illegal.     Potts  v.  Belif 
8  T.  R.  548.  overruling  1  B.  &  P.  345—13.  The  price  of  bricks  under  the  statutable  size 
sold  to  a  vendee  ignorant  of  the   fraud  cannot  be  recovered.     11    East,  300.— 14.  Aeon- 
tract  made  for  the  express  purpose  of  aiding  another  in  the  breach  of  the  law  cannot 
he  enforced  :  therefore  a  druggist  cannot  recover  the  price  of  drugs  sold  to  a  brewer  af- 
ter passing  the  et.  42  Geo.  3.  c.  38.,  with  the  knowledge   that  they  were  to  be  used  in 
his  trade.    1  M.  &  S.  593. — 15.  No  action  lies  by  an  innkeeper  against  a  candidate  for  a 
seat  in  parliament,  for  provisions  supplied  to  voters,  whether  resident  or  not,  after  the 
teste  of  the  writ.     IB.  &  P.  264.     1  Camp.  550.  n— 17.  A  bill  given  as  well  for  the  price 
of  liquor  sold  in  quantities  under  20*.  value,  as  for  money  lent,  is  void  in  toto.    3  Taunt. 
226. — 18.  A  contract    to  do  an   act  made  penal    by  statutes,  is  void.     1  Taunt.    13 1. 
—19.   A  bond  in  consideration  of  seduction  and  future  cohabitation  is  void.     3  Burr.  1568. 
— Blk.    517. — $0.    An  action    does  not  lie   on  a  contract   made    with    reference  to  an 
illegal  voyage;  the  illegality  of  the  principal  vitiates   the   accessory.     3M.&S.  117. — 
21.  A  contract  to  perform,  &c.  at  an  unlicensed  theatre,  is  illegal  and  void.     5  T.  R.  242. 
—22.  Wagers  are  void  which  injure  third  persons,  or  militate  against  morality  or  policy.  3 
T.  R.  695—28.   A  wager  giving  a  direct  interest  in  the.  death  of  another,  though  an  enemy, 
is  void,  as  contrary  to  morality ;  at  least  if  induced  by  a  conversation  as  to  his  probable  as- 
sassination.    16  East,  150. — 24.  A  wager  between  voters  on  the  event  of  a  parliamentary 
election  is  void,  as  contrary  to  public  policy.     1  T.  R.  56.-25.  As  is  likewise  a  wager  on 
the  amount  of  any  branch  of  the  revenue.     2  T.  R.   610—2  B.  &  P.   130— 26.  A  wager 
on  a  horse-race  where  the  race  is  for  less  than  50/.  is  void.     4  T.  R.  1.— 27.  A  wager  con- 
cerning the  person  or  sex  of  another,  is  void.     Cowp.  729.    3  T.  R.  699.-28.  So  a  wager 
on  a  point  of  law  without  an  interest.     12  East,  247.-29.  So  a  wager  on  the  mode  of  play- 
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[*](F  8.)     Or>  not  beneficial  to  the  defendant,  nor  detrimental  to 

the  plaintiff. 

So,  if  the  consideration  be  not  beneficial  for  the  defendant,  not  gives  any 
trouble  or  detriment  to  the  plaintiff;  as,  in  consideration,  that  he  is  admin- 
istrator, and  has  assets ;  for  he  would  be  charged  it  bonis propriis,  without 
any  advantage  to  himself.     R.  1  Rol.  24.  1.  30* 

Or,  in  consideration  of  forbearance,  when  he  was  not  chargeable ;  as,  if 
an  executor  has  not  assets.     R.  Mo.  702,  3. 

Or,  by  an  heir,  who  has  no  assets.     R.  1  RoL  20.  1.  35. 

So,  if  an  heir  promise,  in  consideration  of  the  forbearance  of  a  suit  in 
Chancery,  to  which  he  was  not  liable.     R.  Cro.  El.  206. 


ing  an  illegal  game*  2  H.  B.  43. — 30.  So  a  wager  to  go  a  given  distance  in  a  chaise  and 
pair  in  a  given  time.  6  T.  R.  499.— 31.  And  a  roid  wager  Is  not  made  available  by  the 
admission  of  having  lost  it.  2T.R  a  13—32.  Securities,  bat  not  contracts,  for  money  lent 
to  play  with,  are  void.  Doagl.  741.— 33.  Contracts  as  well  as  securities  for  money  lost  at 
play  are  void.  Dougl.  743— Thus  far  of  illegal  contracts  ;  next  of  valid  or  not  illegal  con- 
tracts.—34.  Though  a  contract  in  violation  of  the  law  may  be  void,  yet  it  cannot  be  illegal 
in  the  sense  usually  given  to  that  term,  if  the  party  neither  knew  nor  had  the  means  of 
knowing  the  particular  state  of  things  which  forbade  the  contract.  4  M.  &  8.  16—35.  It 
is  not  sufficient  to  invalidate  a  contract  for  the  sale  of  goods,  that  the  vendor  knew  that  they 
were  to  be  applied  to  an  illegal  purpose  ;  unless  he  have  a  share  in  the  unlawful  transac- 
tion. 1  Mars.  5.-36.  See  another  example  of  a  contract  being  valid  from  the  party  not 
contemplating  illegality.  1  Mars.  101. ;  5  Taunt.  521.— 37.  Action  lies  for  goods  sold 
abroad  which  are  prohibited  here,  if  the  delivery  of  them  be  complete  abroad,  though  the 
vendor  knows  that  they  are  to  be  run  into  England.  Cowp.  341. — 38.  A  bond  in  restraint 
of  trade  within  certain  limits,  for  example,  of  the  trade  of  a  surgeon  and  apothecary,  is  good, 
if  a  consideration  appear.  5  T.  R.  118.— -39.  A  practising  attorney  contracts  with  two 
other  attornies  for  a  valuable  consideration  to  relinquish  his  business ;  not  to  practise  within 
certain  limits ;  to  recommend  him  to  his  clients,  and  permit  them  to  use  his  name  in  their 
firm  for  a  certain  time.  Held  a  legal  contract.  4  East,  190—40.  A.  covenant  not  to  car- 
ry on  the  business  of  a  rope-maker,  in  consideration  of  so  much  per  cwt.  on  all  rope  made 
by  the  covenantee  on  the  recommendation  of  the  covenantor ;  that  the  covenantee  was  te 
stand  the  risk  of  debts  incurred  by  persons  so  recommonded,  with  the  option  of  refusing  to 
supply  them ;  that  the  covenantor  should  exclusively  employ  the  covenantee  for  all  orders 
he  received,  and  no  other,  on  any  pretenoe  whatever;  is  not  void  as  being  in  restraint  of 
trade  without  an  equivalent,  for  the  covenantor  on  the  covenantee's  refusal  to  supply  such 
persons  might  supply  them  himself.  8  East,  80.— 41.  Past  cohabitation  is  a  good  conside- 
ration for  a  bond.  2  Wils.  339.-42.  A  contract  by  a  man  with  a  woman  with  whom  he 
cohabited,  to  allow  her  in  case  of  separation  an  annuity  for  life  so  long  as  she  continued  sin- 
gle, is  valid  ;  for  so  far  from  its  being  an  inducement  to  prolong  the  illicit  intercourse,  it  is 
rather  an  inducement  to  separate ;  nor  is  it  in  restraint  of  marriage,  for  no  penalty  is  annex- 
ed to  her  marrying  another,  but  only  a.  gift  is  to  be  withdrawn.  3  M.  &  S.  463 — 43.  A 
prostitute  is  liable  to  one  who  washes  her  clothes,  though  with  a  knowledge  of  her  situation* 
1  B.  &  P.  340.— 44.  So  for  lodging.  I  B.  &  P.  340. — 45.  A  bond  conditioned  to  remove 
certain  public  nuisances  on  the  obligee  consenting  to  withdraw  a  prosecution  for  them,  is 
valid.  7  T.  R.  475.— 46. "Where  a  person  has  been  convicted  of  a  misdemeanour  and  the 
court  offer  that  if  he  will  pay  a  certain  sum  fcr  the  expences  of  the  prosecution)  the  sen- 
tence shall  be  for  a  shorter  period  of  imprisonment  than  it  otherwise  would,  a  note  given  by 
him  for  such  sum  is  unobjectionable  as  far  as  respects  the  consideration.  11  East,  46.— 
47.  A  note  given  to  an  excise  officer  by  one  whom  he  is  charged  to  arrest  and  detain  in  pri- 
son until  certain  penalties  were  paid,  for  the  amount  of  those  penalties  as  the  consideration 
of  discharging  him,  and  which  is  afterwards  approved  by  the  commissioners,  is  valid.  %  B. 
A  P.  151.— 48.  A  note  given  to  the  creditor  by  a  receiver  in  chancery,  in  custody  for  non- 
payment of  a  balance  certified  against  him  to  procure  his  discharge,  is  valid.  16  East,  293. 
—49.  A  bond  given  to  the  parish  officers  of  X.  conditioned  to  be  void  if  the  obligor  procured 
one  J.  8.  to  gain  a  settlement  any  where  out  of  X.  parish,  is  not  necessarily  illegal.  3  Wile* 
50.— 60.  A  contract  by  a  husband  making  provisions  for  his  wife  in  the  event  of  a  separa- 
tion, is  valid  in  law.  2  East,  283. — 61.  Interest  in  the' subject  matter  of  a  v  ager,  is  not 
made  an  essential  to  its  validity  by  st.  14  Geo.  3.  c.  48.  3  T.  R.  693.-52.  A  wager  that  a 
decree  in  chancery  will  be  reversed,  is  valid.  Cowp.  37.  See  Lofft,  383. — 53.  So  is  like- 
wise a  wager  that  a  waggon,  formerly  B.'s  but  now  in  A.'a  possession,  was  bought  by  A,  be- 
loro  $ui  h  a  day.    3  T.  it.  69  J. 
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[*]So,  if  a  woman,  upon  the  same  consideration,  promise  payment  of  a 
debt  of  her  husband's,  though  she  has  goods  in  her  hands  ;  for  they  may- 
be paraphernalia.     R.  1  RoL  23.  1.  40. 

Or,  a  debt  due  to  a  surety  for  her  husband.     R.  1  RoL  25.  1.  20. 

Or,  a  debt  due  from  hereon  during  his  infancy.     1  RoL  18.  L  40. 

Or,  an  executor  promise,  upon  forbearance  of  a  debt  contracted  by  his 
testator,  when  he  was  an  infant.     R.  Cro.  EL  126.     1  Leo.  114. 

So,  if  an  infant  at  full  .age,  in  consideration  of  forbearance,  promise  pay- 
ment of  money  borrowed  by  him  in  his  infancy.  R.  1  RoL  18.  1.  50.  Cont. 
Cro.  EL  127.     1  Leo.  114.     but  Wray  J.  there  ace.  Vide  ante,  (B  1.) 

So,  if  an  infant  promise,  in  consideration  of  forbearance  of  a  suit  against 
him  upon  a  bond.  Cro.  EL  700.  by  Fenner,  but  Clench  cont.  1  RoL  18* 
1.50* 

So,  if  an  husband,  after  the  death  of  his  wife,  promise  a  debt  due  by  the 
wife  before  coverture.     R.  2  Cro.  257.     R.  Yel.  184.     1  Bui.  44. 

So,  if  a  man,  in  consideration  of  forbearance,  promise  payment  of  a  debt 
of  an  intestate,  though  he  afterwards  takes  out  administration  :  for  he  was 
not  liable  at  the  time  of  the  promise.     R.  Mo.  685. 

Or,  promise  payment  to  the  assignee  of  a  debt,  if  he  has  not  a  letter  of 
attorney  to  sue,  or  release  ;  for  the  property  remains  in  the  assignor.  R.  1 
RoL  20.  1.  20. 

Or,  promise  payment  to  the  assignor  after  an  assignment  to  the  queen  ; 
for  the  queen  may  sue.     R.  Mo.  701.     Cro.  EL  653.     1  RoL  26. 1.  30. 

Or,  promise  payment  to  one,  who  has  a  note  from  a  debtor  to  receive  the 
money  of  the  defendant ;  unless  it  appear,  that  the  defendant  was  indebted 
to  the  debtor.     R.  1  Vent.  9.     1  Sid.  396.     Vide  1  RoL  29.  1.  5. 

So,  if  a  man  promise  payment  to  an  assignee,  in  consideration,  that  he  will 
accept  him  for  his  debtor.     R.   1  Sand.  210. 

Or,  promise  payment  of  a  debt  due  to  A.  to  whom  the  plaintiff's  wife 
was  executrix  ;  if  it  does  not  appear,  that  his  wife  is  alive.     R.  Yel.  84. 

Or,  money,  which  he  himself  owes.     R.  1  Vent.  258. 

So,  if  a  feme  executrix  make  an  account  with  A.  for  a  debt  of  her  hus- 
band's, and  a  balance  being  due  to  A.  promise  payment.     R.  Het.  1. 

So,  if  a  man  promise,  in  consideration  of  relinquishing  an  assumpsit,  which 
was  void.     R.  1  RoL  26.  1.  10. 

Or,  in  consideration  of  a  discharge,  if  an  arrest  was  tortious.  R.  Yel. 
25,  6. 

In  consideration,  quo d  qutr.  multa  beneficia  intulit  to  the  defendant,  with* 
out  saying  what.     R.  1  Sid.  413. 

So,  if  he  promise,  in  consideration  of  a  lease  at  will ;  for  he  may  deter- 
mine it  at  his  pleasure.     R.  1  RoL  23.  1.  37. 

In  consideration  of  a  surrender  of  a  lease  at  will ;  for  the  lessor  might  de- 
termine it,  unless  there  was  a  doubt,  whether  it  was  a  lease  at  will;  or  for 
years.     R.  1  RoL  23.  1.  25, 35.     R.  1  Brownl.  6. 

So,  if  a  woman  promise,  in  consideration,  that  he  will  permit  her  to  take 
out  administration  to  her  husband  ;  for  it  belongs  to  her.  R.  Mo.  685.  1 
Leo.  240. 

So,  if  a  man  promise,  in  consideration,  that  goods  are  delivered  to  [*]him 
to  re-deliver  them  ;  for  the  bare  custody  is  more  a  charge,  than  a  benefit. 
R.  conU  but  judgment  reversed.  Yel.  4.  R.  ace.  Yel.  50.  R.  Yel.  128. 
Cont.  1  Sal.  26. 

Vet.  I.  42  [*324]  [*325] 


330    ACTION  UPON  THE  CASE  UPON  ASSUMPSIT. 

If  the  consideration  be  void,  the  defendant  may  demur  to  the  declaration. 
1  Vent.  9.  (k) 

(G)  HOW  AN  ASSUMPSIT  MAY  BE  DISCHARGED. 

If  a  man  make  a  promise,  he  to  whom  it  was  made,  before  a  breach  may 
discharge  it  by  parol.  Per  Hought.  2  Cro.  (620.)  Treswaller  and  Keyne. 
R.  Cro.  Car.  384.  R.  2  Leo.  214.  Per  Twisd.  1  Sid.  177.  Adm.  1  Sid. 
293.     Adm.  2  Mod.  44.     1  Mod.  205,  6.     Adm.  3  Lev.  238. 

[*]So,  after  part  performed,  he,  to  whom  the  promise  was  made,  may 
discharge  the  residue  by  parol.  R.  Ray.  42. 

So,  a  subsequent  inconsistent  promise  between  the  same  parties  discharges 
the  precedent ;  as,  if  A.  promise  to  marry  B.  within  three  months,  and  af- 
terwards make  a  promise  to  her  to  marry  her  within  four  months.  Agr.  in 
B.  R.  1 658.  between  Hite  and  Chdplin. 

Otherwise,  if  the  last  time  had  been  within  the  three  months.  B.  R.  be- 
tween Hite  and  Chaplin. 

So,  if  A.  be  indebted  to  B.  and  afterwards  they  come  to  an  account  for  all 


(&)  (F  9.)  Or  be  voidable  from  fraud,  duress,  ignorance,  or  other  causes. 

1.  Whefe  contracting  parties  are  net  upon  equal  terms,  as  where  the  one  from  his  pecu- 
liar situation  is  exposed  to  the  designs  of  the  other,  the  contract  is  void.  3  T.  R.  24. — 2.  If 
A.  buys  goods  of  B  for  the  benefit  of  C,  any  private  agreement  by  C.  with  B.  for  an  addi- 
tional sum  beyond  that  paid  by  A.  is  a  fraud  upon  A.  and  therefore  void.  3T.  R.  551. — 
3.  If  a  debtor  after  compounding  with  his  creditors  agree  to  pay  any  of  them  the  residue  of 
their  demands,  such  agreement  is  binding,  provided  it  be  not  in  pursuance  of  one  previous 
to  the  composition,  and  in  fraud  of  the  other  creditors,  and  that  the  residue  of  the  demand 
be  not  extinguished,  as  by  a  release.  2  T.  R.  763. — 4.  If  a  debtor  on  compounding  with 
his  creditors  give  one  of  them  unknown  to  the  others,  a  security  for  the  surplus  of  his  de- 
mand, such  security  is  void  and  not  voidable  only,  being  in  fraud  of  the  other  creditors,  and 
incapable  of  being  setup  by  subsequent  promise.  2T.R.  763. — 5*  If  a  debtor  assign  his 
effects  in  trust  for  his  creditors,  and  before  the  whole  of  the  creditors  have  executed  the  deed, 
one  of  them  executes  it  on  the  faith  of  a  private  agreement  securing  to  himself  an  addition- 
al advantage,  such  agreement  is  void,  though  he  executed  ft  after  the  time  allowed  for  the 
creditors  to  come  in.  4T.  R.  166. — 6.  If  any  creditor  of  an  insolvent  executes  a  general 
composition  deed  in  consideration  of  a  particular  creditor  first  executing  it ;  any  as- 
surance or  security  given  to  the  latter  for  his  proportion  beyond  the  rest  and  unknown  to  the 
former,  is  void  as  fraudulent.  4  East,  37  L— 7.  The  defendant,  among  the  other  creditors 
of  the  plaintiff,  accepted  a  composition  of  payment  by  instalments.  The  defendant  took  a 
new  bond  for  half  his  demand,  and  only  took  the  composition  on  the  other  half.  This  was 
held  void,  as  a  fraud  on  the  creditors  and  on  the  wife  of  the  plaintiff,  who  had  joined  in  the 
security  for  the  composition.     I  Anstr.  202. — 8.  Where  a  creditor  apparently  accepts  and 

fives  a  receipt  for  a  composition  in  order  to  enable  the  debtor  to  deceive  his  other  creditors, 
ut  takes  a  security  for  the  rest  of  his  demand,  such  security  is  void,  although  there  is  no 
joint  agreement  among  the  creditors,  nor  any  one  is-  in  fact  deceived  by  the  fraud.  3  Anst. 
910.— 9.  Government  having  contracted  to  furnish  forage  for  a  certain  number  of  horses  to 
be  kept  by  a  suttler,  and  the  contractor  for  forage  having  agreed  not  to  commute  the  forage 
for  money,  an  agreement  between  the  suttler  and  contractor  for  forage,  that  the  latter  should 
allow  the  former  a  sum  of  money  for  each  ration  of  forage   allowed  for  the  whole  number  of 

horses  and  shall  retain  the  forage,  is  void.     Dougl.  450 10.  If  a  party  executes  a  deed  m 

order  to  obtain  a  right  which  has  been  illegally  withholden,  the  deed  is  valid  and  cannot  be 
avoided,  as  having  been  executed  by  compulsion  ;  the  party  having  the  means  of  enforcing 
his  right  at  hand,  his  actions  were  voluntary.  2  M.  &  S.  501. — 11.  The  husband's  igno- 
rance of  his  wife's  having -committed  adultery,  when  he  executed  a  bond  to  trustees  for  her 
separate  maintenance,  will  not  invalidate  it.  1  N.  R.  121. — 12.  A  promise  by  the  drawer  of 
a  bill  to  discharge  it,  unless  within  a  fixed  time  he  can  shew  that  he  has  already  paid,  is 
not  binding  if  he  can  shew  that  h  has  been  paid,  though  he  fail  in  adducing  the  necessary 
proof  within  the  time  appointed.  1  H.  B.  64—13.  A  stipulation  in  a  contract  by  foreigners 
made  abroad,  that  they  will  not  enforce  it  in  the  courts  of  this  country,  is  binding.  2H.  B. 
603.—.  14.  A  bond  conditioned  to  render  in  execution  so  that  be  might  be  taken,  a  person 
who  has  been  once  discharged,  is  void,  1  B.  &  P.  ?42. 
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matters  between  them  ;  this  is  a  discharge  of  the  debt.     R.  2  Mod.  44.     1 
Mod.  205.     Vide  in  Pleader,  (2  G  1 1 .) 

So,  if  upon  a  loan  a  man  promise  the  re-delivery  of  the  thing,  and  after- 
wards a  stranger,  who  has  the  property,  by  force  without  his  consent  takes  it 
out  of  bis  possession,  whereby  he  cannot  re-deliver  it ;  this  taking  is  quasi  an 
eviction,  and  discharges  the  promise.     R.  Yel.  22.  (/) 

So,  if  a  horse  was  lent,  which  before  the  re-delivery  dies.  R.  1  Jon.  179. 
Dan.  67. 

So,  if  a  man  undertake  to  build  a  house  before  such  a  day,  and  afterwards 
a  plague  happens,  and  continues  till  the  day  ;  he  shall  be  excused  by  this 
necessity  for  not  doing  it  at  the  day,  if  he  build  it  afterwards  ;  for  he  is  not 
obliged  to  hazard  his  life.     R.  1  Rol.  450. 1.  30.  (m) 

But,  if  the  tiling  promised  become  afterwards  impossible  by  the  act  of 
God,  that  does  not  excuse  him  ;  for  he  took  upon  himself  to  do  it.  R.  1 
RoL  450, 1.  20,  25.     Vide  Condition,  {D  1.)  (n) 

\  So,  a  statute  laying  an  embargo  for  an  unlimited  time,  but  which  is  after-; 
wards  repealed,  does  not  extinguish  a  promise  to  deliver  certificates  of  de- 
benture.    Baylies  v.  Fettyplace,  7  Mass.  Rept  325.  } 

After  performance,  or  after  breach  of  a  promise,  a  discharge  by  him  to 
whom  the  promise  was  made,  is  not  good  without  deed,  or  other  considera- 
tion.    Adm.  1  Sid.  177.     2  Mod.  44.     R.  2  Mod.  259. 

As,  if  one  promise  4/.  to  another,  if  he  goes  to  London,  and  searches  for  a 
will  ;  and  he  goes  and  makes  search  15th  Apr.  ;  an  agreement  between  him 
and  the  defendant  16th  Apr.  that  he  shall  not  make  the  search,  nor  have  the 
4/.  is  not  sufficient.     R.  2  Cro.  (620.)  Treswaller  and  Keyne. 

If  he  promise  to  deliver  a  horse,  or  give  5/.  upon  request,  a  discharge  af- 
ter request  is  not  sufficient.     R.  1  Mod.  262.    v 

So,  upon  a  promise  for  finishing  such  a  business  of  the  defendant,  if  [*]afc 
ter  labour  in  it  by  the  plaintiff,  and  before  conclusion,  he  countermands  him, 
that  does  not  discharge  his  promise,  but  the  plaintiff  shall  recover,  as  if  he 
had  not  been  countermanded  before  the  finishing  of  the  affair.    R.  3  Lev. 

244. 

So,  a  discharge,  or  countermand  by  parol  by  him,  who  made  the  prom- 
ise, before  any  breach  of  performance,  is  not  good.  R.  2  Cro.  483.  I  Rol, 
32.  1.  45. 


(0  A  contract  for  the  carriage  of  goods  for  instance,  u  not  dissolved  by  ua  embargo  sus- 
jpendimr  its  performance,  therefore  it  must  be  carried  into  execution  on  the  embargo  being 
femoved.  8 IT.  R.  259.-2.  Where  a  foreign  ship  is  chartered  in  England  by  a  British  sub- 
ject,  with  the  usual  exception  against  restraint  of  princes,  and  performance  of  the  voyage 
U  prevented  by  an  embargo  laid  by  the  Briti-h  government  on  ships  of  that  nation,  the 
British  subject  is  discharged  from  his  contact.  3  B.  &  P.  291.-3.  The  mere  apprehen- 
sion of  an  hostile  embargo*  founded  on  a  general  rumour,  and  though  in  fact  an  embargo 
was  laid  on  six  weeks  afterward*,  will  not  justify  a  breach  of  contract.     10  East,  530.. 

f  nV  1.  'if  performance  of  a  contract  becomes  impracticable  through  the  act  of  God,  and 
there  is  no  provision  therein  exonerating  the  contractor  from  performance,  under  such  cir- 
cumstances he  must  answer  for  the  breach  of  it  in  damages.  3  Burr.  1637.— 2.  Thus  a  freigh- 
ter who  covenants  generally  to  load  a  cargo,  and  "prevented  so  doing  by  the  prevalence 
of  the  plague,  is  liable  on  his  covenant.  3  M.  &  S.  2«7.-3.  There  is  no  implied  excep- 
tion of  lo7sor'  destruction  by  act  of  God  in  a  continuing  contract ;  such  as  to  repair  a 
bridge  during  a  certain  time,  unless  the  contract  cannot  afterwards  be  fulfilled.    6  r.   R. 
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So,  payment  of  a  sum  in  satisfaction,  after  a  breach,  shall  not  be  a  dis* 
charge.     R.  4  Mod,  250.     Vide  accord,  (B  1 .)  (o) 

{  So,  where  one  hired  slaves  of  the  plaintiff,  and  promised  to  return 
them  safely,  in  a  particular  manner,  and  they  being  lost,  having  beefc  sent 
in  a  different  manner,  the  promise  will  be  discharged,  if  the  owner  give  or- 
ders to  the  slaves  with  respect  to  their  return,  inconsistent  with  the  agree*? 
ment  between  the  parties.     Clagett  v.  Speake,  4  Har.  and  M'Hen.  162.  | 

(H)  THE  PROCEEDING  UPON  AN  ASSUMPSIT, 

(H  1.)  Original 

By  the  st.  19  H.  7.  9.  like  process  shall  be  in  actions  on  the  case  in  6. 
R.  and  C.  6.  as  in  trespass  and  debt. 

And  therefore  in  C.  B.  (and  likewise  in  B.  R.  when  the  proceeding  there 
is  by  original),  the  process  must  be  attachment,  distress,  and  so  to  out- 
lawry. 

(H  2.)  Declaration, 

When  a  declaration  in  assumpsit  shall  be  delivered,  vide  in  Pleader, 

(C2,&c.) 

In  what  county  it  shall  be  brought,  vide  Action,  (N  1 1 ,  1 2.) 

Distinct  matter  shall  not  be  joined  with  it  in  the  same  declaration,  vide 

Action,  (G). 

(H  3.)  Must  be  certain. 

It  must  be  certain ;  and  therefore  if  it  does  not  shew  the  plaintiff,  or  de- 
fendant certainly,  it  is  bad.  (p)  - 

If  the  declaration  says,  quod  def.  solvere^  omitting,  assumpsit  super  se9  it  ift 
bad.     R.  1  Sid.  ^46.     Dan.  74.     Semb.  2  Rol.  464.  (q) 

\  So,  the  promise  must  be  averred  directly,  and  not  by  way  of  inference. 
These  words,  therefore,  that  the  defendant  "notwithstanding  promising 
the  said  money  to  the  plaintiff  to  pay,  when  required,  hath  not  paid,"  &c. 
are  insufficient.     Winton's   Exr.   x>.   Francisco,  2  Wash.   187.     Nor    by 
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(o)  Add  to  these. — 1.  Where  a  bond  is  conditioned  for  one  of  two  things,  and  one  be- 
comes impoeeibl©  ^unlem  by  tiie  act  of  God  or  of  the  obligee)  the  other  must  be  performed. 
1  B.  &  P.  242.-2.  Where  the  performance  of  one  party  is  made  to  depend  upon  a  certain 
standard  or  measure  which  the  other  destroys,  and  so  renders  an  estimate  impracticable,  the 
former  is  thereby  discharged.  2  Taunt.  160.— 3.  Where  the  performance  of  one  contracting 
party  depends  upon  the  other  furnishing  materials,  for  which  no  time  is  limited,  the  former 
may  abandon  the  contract  in  case  of  unreasonable  delay.  2  Taunt.  325.  n.— 4.  Where  a 
contract  is  unlawful  or  becomes  so  after  it  is  made,  or  if  by  performing  it  a  man  derogates 
from  the  public  duty  which  he  ow«s  to  his  country ;  tho  non- performance  of  it  is  matter  of 
peremptory  obligation.  10  East,  530.  3M.  &  8.  267~5.  If  a  debtor  make  his  creditor 
and  another  his  executors,  the  creditor  may  nevertheless  sue  the  other  for  his  demand,  un- 
less he  has  accepted  the  executorship  by  interference  or  otherwise.  3  T.  R.  557.-6. 
Where  the  owner  of  a  joint  and  several  contract,  makes  one  of  the  contractors  his  executor, 
the  otjier  is  thereby  discharged.     1  B.  &  P.  630. 

(G  b.)  How  an  assumpsit  shall  be  performed. 

Performance  cypres  is  not  sufficient  in  personal  contracts.     12  East,  183. 

(G  c.)  How  an  assumpsit  shall  be  revived. 

A  contract  once  dissolved  cannot  be  revived  by  subsequent  agreement.     1  T.  R.  101. 

(n)  A  declaration  that  the  defendant  and  another  ftcil  a  promissory  note  is  bad.    L.  R . 
1544. 
(?)  The  omission  of  super se  assumpsit,  is  fatal  even  after  verdict.     Str.  793.  L.  R.  151$. 
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way  of  recital.    Sexton  v.  Holmes,  3  Munf.  566.    Wooddy  v.  Flouraoy,  & 

Munf.  506.  } 

[*JBut  if  the  declaration  says,  that  the  defendant  assumed  solvere,  with- 
out saying  to  whom,  it  is  good ;  for  it  shall  be  intended,  to  him  from  whom 
the  consideration  comes.  Vide  ante,  (A  5).  R.  Noy,  38.  Vide  1  Sid. 
246. 

If  it  says,  quod  cum  assumpsit,  &c.  without  saying  directly  quod  assumpsit, 
it  will  be  well.     R.  Hard.  1  • 

So  if  the  declaration  says,  that  the  defendant  assumed  to  pay  tidem  def. 
(instead  of  quer.)  it  is  good.     R.  1  Rol.  1$.  1.  20. 

So  if  the  name  of  the  defendant  be  omitted,  so  that  it  does  not  appear 
who  assumed  ;  for  it  shall  be  intended,  that  the  defendant  assumed.  R. 
coot  Cro.  El.  913.  Noy.  50.  R.  ace.  Lot.  238.  Vide  Lut.  235.  R. 
ace.  1  Sal.  26.     5  Mod.  305. 

So  if  in  the  second  count  the  name  of  the  defendant  be  totally  omitted  ; 
for  that  is  coupled  with  the  first.  R.  Lut.  235.  Sal.  663.  Vide  5  Mod. 
306. 

So  if  it  be  said,  that  the  defendant  being  indebted  for  money  received  to 
the  use  of  the  defendant  (for  the  plaintiff),  it  is  good  after  verdict.  R.  inter 
Palmer  and  Stavely,  P.  13  W.  3.  B.  R.  (Reported  Sal.  24.  1  LdJfoiy. 
669.) 

So  if  it  be  said,  that  the  plaintiff  assumed  (where  it  should  be  the  defend- 
ant), it  shall  be  aided  after  verdict,  as  a  mistake  of  the  clerk,  where  the 
plaintiff  and  defendant  were  well  named  before.     Vide  Amendment,  (T  2.) 

And  by  the  st.  16  &  17  Car.  2.  8.  after  verdict  no  judgment  shall  be  stay- 
ed or  reversed  for  mistaking  of  the  christian  or  surname  of  the  plaintiff  or 
defendant  in  any  declaration,  &c.  where  the  right  name  or  surname,  in  the 
same  or  any  preceding  record,  writ,  plaint,  or  roll,  is  once  truly  alleged. 
Vide  Amendment,  (K  1 ,  2.) 

And  therefore,  if  the  plaintiff  be  named  for  the  defendant,  or  e  contra,  it 
shall  be  amended  after  verdict.     R.  1  Sid.  306.     Vide  Lut.  235. 

But  if  a  declaration  be,  quod  cum  quidam  A.  was  indebted  to  the  plaintiff, 
die  defendant  upon  forbearance  assumed,  &c.  it  will  be  well,  though  no 
christian  name  of  A.  be  mentioned.     Court  divided,  2  Lev.  197. 

So  a  declaration  in  assumpsit  must  shew  the  certain  time  and  place  of  the 
promise.     Vide  in  Pleader,  (C  19, 20.) 

So  it  must  shew  that  the  undertaking  was  certain.     Vide  ante,  (A  3.)  (r) 

Yet,  if  it  be  ascertained  by  an  averment,  it  is  sufficient ;  as  a  promise  to 
pay  quantum  mereret,  with  an  averment  quod  meruit  tantum,  is  good.  R.  Cro, 
El.  149.     R.  2  Cro.  370,  619.     R.  Cro.  Car.  77.     Vide  ante,  (A  4.)  (s) 

To  pay  quantum  dispenderet  for  officers,  with  an  averment,  that  he  expend- 
ed so  much  for  them.     R.  Ray.  9.    Vide  in  Pleader,  (C  6 1 .) 

So  it  must  shew  the  certain  cause  of  the  debt,  for  which  the  defendant 
made  the  promise  ;  and  therefore,  indeb.  ass.  for  money  ante  tunc  [*]dcbit. 
is  not  sufficient,  without  saying,  for  what  cause  due.  R.  10  Co.  77.  a.  R.  2 
Cro.  207.  213.  642.  Hob.  5.  R.  Noy,  146.  R.  1  Bui.  153.  R.  after 
verdict,  Cro.  Car.  6.  31.     R.  1  Sid.  182.     R.  1  Sho.  347.     Dan.  G9. 


(r)  A  declaration  that  defendant  and  another  jointly  or  severally  promised  is  bad. 
L.  R.  1544. 

(*)  It  seems  that  in  agmmpsii  for  the  nonpayment  of  money  it  is  necessary  to  reduce 
the  amount  to  a  certainty,  or  to  a  quantum  meruit,  by  averment,  where  the  amount  does 
not  otherwise  appear.    2B.  &  P.  321. 
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}  Ad  averment  that  the  promise  was  made  upon  a  valuable  consideration, 
without  stating  what  it  was,  is  insufficient.  Wickliffe  x>.  Hill,  4  Bibb,  269. 
And  the  whole  consideration  must  be  set  forth,  and  if  any  part  of  an  en- 
tire consideration,  or  one  consisting  of  several  parts,  be  omitted,  it  will  be 
fatal.  Brooks  v.  Lowrie,  1  Nott  &  M'Cord,  342.  Calver  v.  Dean,  4  Conn. 
Rep.  } 

So  for  money  tarn  antea  quam  postea  recept*  is  bad ;  for  that  goes  to  a 
time  after  the  action  commenced.     R.  3  Lev.  335.     Vide  Action  (E.) 

Or,  quae  solvisse  debuisset  secundum  agreamentum  inter  eos  ;  for  perhaps 
the  agreement  was  by  deed,  bond,  &c.     R.  2  Lev.  152.(f) 

But,  for  wares  sold,  money  received  to  his  use,  &c.  without  saying,  for 
what  wares  in  particular,  &c.  is  sufficient.  R.  Hob.  5.  R.  2  Cro.  207. 
245.     R.  1  Rol.  24.     R.  Mo.  854.     R.  Ow.  123.(w) 

An  indeb.  for  guineas  lent,  without  saying  how  many,  is  sufficient.  Per 
Holt,  Sal.  446. 

And  if  it  say  indeb.  in  13/.  10;.  for  nine  guineas,  it  shall  be  intended 
guineas  of  40*.  for  there  are  such.     Sal.  446. 

So  for  diet  pro  divcrsis  mensibus,  without  saying  how  many.  R.  Sal. 
557. 

So  pro  opere  facto.     R.  1  Mod.  8.     1  Sid.  425. 

So  if  it  be  indebitatus  {x)pro  salario  ;  pro  prasmio  upon  a  policy  of  such  a 
ship,  &c.  it  is  sufficient,  without  saying,  how  much.     K.  2  Lev.  153. 

CO  1-  Semble  that  in  assumpsit  for  not  delivering  goods  purchased,  a  specific  sunt  as  the 
price  agreed  on  mast  be  stated.  13  East,  102.— 2.  A  declaration  for  not  delivering  goods 
"  at  the  price  aforesaid,11  referring  to  an  antecedent  averment,  that  they  were  to  have 
been  delivered  u  at  a  certain  piece,"  is  bad.     13  Blast,  102. 

(u)  1 .  In  an  action  upon  an  agreement  to  deliver  a  certain  number  of  things  of  different 
sorts,  the  plaintiff  need  not  aver  how  many  of  each  sort  were  to  be  delivered.  L.  R.  620. 
—2.  In  indebitatus  assumpsit  on  a  foreign  judgment,  the  original  cause  of  action  need  not 
be  disclosed.  Dougl.  1.— 3.  If  a  third  person  promise  payment  of  the  debt,  to  levy  which 
bfifti  is  issued,-  provided  the  plaintiff  therein  will  request  the  sheriff  not  to  execute  the 
writ ;  it  is  sufficient  in  an  action  for  non-payment  to  aver  a  request,  and  it  lies  on  the  de- 
fendant to  shew  that  the  sheriff,  notwithstanding,  did  execute  the  writ.     2  H.  B.  312. 

(x)  1,  It  is  no  objection  to  the  use  of  a  general  indebitatus  count,  that  the  demand  is 
against  common  right,  and  that  the  matter  lies  exclusively  within  the  plaintiff's  knowledge  | 
therefore  it  lies  for  tolls.  1  T.  R.  616.— 2.  Where  a  landlord  sells  to  his  tenant  his  share 
in  the  crops,  which  when  reaped  he  would  be  entitled  to,  he  may  sue  for  the  price  by  t'n- 
dtbUatus  assumpsit.  1  B.  &  P.  397.-3.  Where  an  outgoing  and  incoming  tenant  agree 
that  the  latter  shall  take  the  stock,  and  be  allowed  for  repairs  at  a  valuation,  indebitatus 
assumpsit  lies  for  the  former  to  recover  the  amount  minus  the  sum  to  be  allowed.  12 
East,  1. — 4.  Where  by  the  terms  of  a  school,  a  quarter's  notice  of  removal  is  required,  ou 
failure  in  such  notice,  the  charge  for  the  quarter  is  not  to'be  reckoned  an  independent  charge, 
but  is  to  be  added  to  the  preceding  half  year ;  so  that  it  may  be  recovered  under  a  general 
count  for  schooling.  2  N.  R.  333 — 5.  If  the  drawer  of  a  bUl  promise  payment  on  a  certain 
event,  he  may  be  sued  on  an  account  stated.  1  H.  B.  64.-6.  Where  a  party's  right  under 
a  contract  is  made  to  depend  upon  performance  by  him  of  certain  previous  acts,  which  the 
defendant  prevents  him  performing,  he  cannot  recover  under  an  indebitatus  count,  bat 
must  dedare  specially.  2  East,  145— 7.  Where  a  contract  of  sale  has  been  rescinded, 
the  parties  are  remitted  to  their  original  rights.  Too  vendee  therefore  may  recover  back 
the  purchase  money  by  action  for  money  had  and  received.  Where  it  remains  open  and 
still  subsisting,  (as  from  the  vendor  refusing  to  receive  back  the  thing  sold,  where  by  the 
terms  of  the  contract  his  acceptance  is  a  necessary  preliminary  to  its  rescission,)  the  vendee 
cannot  recover  the  purchase  money,  and  therefore  cannot  declare  as  above  ;  his  right  if 
any  is  for  a  breach  of  contract,  and  his  remedy  therefore  a  special  action  on  the  contract.  1 
T.  R.  133.  Dougl.  23.-8.  If  by  the  terms  of  a  contract  of  sale,  payment  is  to  be  made  Vy 
a  bill  at  two  months ;  on  the  vendee's  refusal  to  accept,  the  vendor's  remedy  is  a  special 
action  on  the  contract  for  non-acceptance,  not  by  indebitatus  assumpsit  for  the  price,  though 
at  the  expiration  of  the  two  months  he  may  sue  by  indebitatus  assumpsit.  4  East,  147.  3 
B.  &  P.  682.  I  N.  R.  390.  9  East,  498.  2  Mars.  495.  7  Taunt.  188 — 9.  A  landlord  re* 
turns  a  distress,  on  a  promise  to  pay  the  rent  for  which  it  was  taken.    He   must  declare 
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[*]For  goods  sold  to  the  wife  for  the  use  of  the  husband.     R.   1  Sid. 

425.(y) 

So,  if  the  action  is  founded  upon  another  consideration,  as  forbear- 
ance, &€•  there  is  no  need  of  shewing  the  cause  of  the  debt.  R.  2  Cro. 
397.  548.  593.  R.  Hob.  18.  216.  R.  1  Brownl.  14.  1  Bui.  153.  R.  3 
Bui.  207.     R.  Mo.  853.     Dan.  69.(r) 

So,  an  indeb.  ass,  pro  decimis,  pro  labore,  pro  servitio,  <frc.     1  Sid.  425. 

Dan.  69,  70. 

So,  in  an  insimul  computasset  for  money  due  by  the  defendant  to  the  plain- 
tiff, it  is  sufficient,  without  saying,  for  what  cause  due.  R.  Hob.  88.  2  Cro. 
602. 

So  it  must  allege  the  whole  promise ;  for  inter  alia  promisit,  is  bad.  R. 
AI.5.     Mar.  100. 

So  in  consideration,  quod  assuraret  terras  pradict.  (reciting  quod  cum 
fuit  seisit.  de  diversis  terris,)  is  bad,  without  saying,  what  lands  in  particular. 
R.  Yel.  110.  (a) 

So,  a  declaration,  that  the  defendant  promised  to  pay  his  costs,  without 
saying,  how  much  he  had  expended,  is  bad.     R.  Cro.  El.  276. 

That  the  plaintiff  had  done  multa  beneficia  for  the  defendant,  without 
sayin^what.    R.  after  verdict.     1  Sid.  413. 

[*]But  in  consideration,  that  at  the  request  of  the  defendant,  fecisset  di- 
vtrsa  vtstimenta,  without  saying,  what  in  particular  is  good  ;  for  the  defen- 
dant knew,  they  being  made  at  his  request.  R.  Per  3  J.  Cro.  Car.  573. 
R.  2  Sand.  373. 

Or,  had  found  victuals  for  the  defendant,  his  retinue,  and  servants,  with- 
out saying  for  whom,  or  for  what  time.     R.  Ray.  8. 
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ipecially  for  non-payment,  and  cannot  recover  the  value  of  the  goods  by  money  had  and  re- 
ceived, b  J  proving  that  the  goods  were  sold.  Query  even  then.  4  T.  R.  687. — 10.  Where 
the  tenant  undertakes  to  lay  out  a  specific  sum  in  repairs,  which  the  landlord  agrees  to 
allow,  btst  nevertheless  distrains  and  sells  for  the  whole  rent,  without  allowing  for  the  sum 
expended!,  the  tenant's  remedy  is  by  special  action  on  the  agreement,  not  by  action  for 
money  had  and  received  to  recover  pro  tanto.  I  M.  &  S.  609.— 11.  An  attorney  agrees  to 
conduct  a  cause  for  B.  for  one  hundred  guineas  besides  his  taxed  costs  ;  if  tried,  A.  to  pay 
all  expenses  ;  if  not,  he  was  to  receive  the  same  sum  ;  if  tried  and  a  verdict  against  B.  A.  to 
have  no  demand  against  B.  for  costs.  Held,  that  whether  this  agreement  was  legal  or  not, 
A-  should  have  declared  specially  on  it,  and  not  as  he  did  by  indtbilatus  assumpsi  L  2  Mars. 
273.-1*2.  If  the  declaration  contain  a  count  on  a  special  agreement,  and  also  general  counts, 
though  the  plaintiff  fail  in  proving  the  special  agreement  he  may  go  into  evidence  on  the 
general  counts.  Dougl.  651. — 13.  Where  the  terms  of  a  special  agreement  have  been 
performed,  if  the  plaintiff,  having  declared  on  the  special  agreement,  and  also  on  a  general 
indebitatus,  fail  in  proving  the  special  agreement  on  the  ground  of  variance,  he  may  resort 
to  the  general  count.  12  East,  1. — 14.  If  a  party  declare  upon  a  special  agreement,  and 
likewise  for  money  had  and  received,  seeking  to  rescind  it,  and  at  the  trial  prove  a  special 
agreement,  but  different  from  that  laid,  he  cannot  recover  on  the  money  count.  1  N.  R, 
351. 

(y)  In  assumpsit  for  necessaries  supplied  to  defendant's  wife,  living  separately  from  him, 
th  ey  must  be  described  as  furnished  to  her,  and  not  to  him  generally.     Str.  127. 

(*)    In  declaring  on  a  promise  to  pay  a  dobt  in  consideration  of  forbearance,  it  must 
be  shewn  to  whom  the  debt  was  forborne,  and  that  he  was  liable  to  pay  it.    4  East,  455* 

(a)  Where  the  purchaser  of  a  copyhold  estate  had  agreed  to  make  a  deposit  and  pay  the 
remainder  of  the  purchase  money  at  a  certain  time  on  having  a  good  title  arid  a  proper  sur- 
render made  to  him  ;  an  action  having  been  brought  by  the  seller  for  the  non-performance 
of  the  conditions  on  the  part  of  the  purchaser,  wherein  the  seller  alleged,  that  he  bad  been 
always  ready  and  willing,  and  frequently  offered  to  make  a  good  title  to  the  estate,  and  to 
make  a  proper  surrender  of  it  on  payment  of  the  purchase  money ;  it  was  hoi  den  not  suf- 
fic  ient,  but  that  the  plaintiff  ought  to  have  averred  that  he  actually  made  a  good  title,  and 
surrendered  the  estate  to  the  purchaser,  or  a  tender  and  refusal,  and  ought  also  to  have 
sh  ewn  what  title  he  had.    2  H.  B.  123. 
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Or,  had  found  necessaries  in  his  sickness,  without  shewing,  what.     It*  3 
Bui.  31.     1  Rol.  173, 

So,  a  promise  to  pay  tantas  denarior.  summas  rationabiliter  habere  me- 
fuissetj  without  saying  quantas  ipse  pro  eisdem,  is  sufficient.     R.  Sal.  557. 

Or,  Quantum  habere  meruit,  for,  meritue  fuit,  or  meruerit.     R.  Sal.  558. 

So,  ii  the  words,  in  consideration,  are  omitted  ;  where  the  action  is  found- 
ed upon  a  contract,  which  imports*  a  consideration.     Lut.  237. 

So,  if  there  are  several  counts  for  the  same  cause,  without  saying  alia, 
it  will  he  good,  after  verdict.     R.  1  Sal.  213. 

{  So,  if  a  material  part  of  a  contract  he  omitted,  the  declaration  will  be 
bad  ;  for  the  proofs  and  allegations  must  agree.  Sebastian  v.  Thompkins, 
1  Marsh.  63.  Carrell  v.  Collins,  2  Bibb,  429.  Milroy  v.  Hensley,  2  Bibb, 
20.     Gray  v.  Craig,  2  Bibb,  312.  j 

(H  4.)  Other  requisites. 

So,  it  must  allege  performance  of  the  cause,  or  consideration  of  the  pro- 
mise.    Vide  in  Pleader,  (C  51.) 

Except,  where  there  are  mutual  promises.     Vide  in  Pleader,  (C  54.)  (6) 

Yet,  where  there  aje  mutual  promises,  if  one  thing  is  expressed  to  be 
done  in  consideration  of  a  thing  on  the  other  part,  and  is  to  be  done  afe  a 
day  subsequent,  performance  of  the  consideration  must  be  alleged.  Vide 
in  Pleader,  (C  53.) 

Otherwise,  if  it  be  to  be  done  at  a  day  precedent.  Vide  in  Pleader, 
(C  55.) 

And  it  is  not  sufficient,  that  the  performance  be  alleged  in  the  words  of 
the  consideration  to  be  performed,  if  it  be  not  also  according  to  the  intent. 
Vide  in  Pleader,  (C  58.) 

And  it  must  shew  an  exact  performance.     Vide  in  Pleader,  (C  59.) 

And  so  certainly,  that  the  court  may  adjudge  it  to  be  well  performed. 
Vide  in  Pleader,  (C  60.) 

But,  if  it  shew  a  certain  and  exact  performance,  it  is  sufficient  in  general 
terms.     Vide  in  Pleader,  (C  61.) 

So,  the  declaration  must  assign  a  breach  of  the  promise.  Vide  in  Plead- 
er, (C  44.) 

And  it  is  sufficient  to  be  assigned  in  the  words  of  the  promise.  Vide  in 
Pleader,  (C  45.) 

Or,  if  it  varies  from  the  words,  if  it  be  pursuant  to  the  sense  and  intent 
of  the  words,  it  is  good.     Vide  in  Pleaider,  (C  46.) 

But,  if  the  breach  assigned  is  larger,  or  shorter,  than  the  promise,  it  is 
bad.     Vide  in  Pleader,  (C  47.)  (c) 

S*]So,  the  declaration  generally  ought  to  assign  a  request,  and  notice. 
le  for  this  in  Pleader,  (C  69,  &c.  73,  &c.) 
And  ought  to  have  a  good  conclusion.     Vide  in  Pleader,  (C  84.) 


(6)  In  an  action  for  not  delivering  goods  according  to  agreement,  after  demand  made  ; 
it  is  not  necessary  to  adduce  evidence  in  support  of  the  averment  tl  that  the  plain  tiff  was 
ready  and  willing  to  accept  and  pay  for  the  goods."     1  Mars.  412.  6  Taunt.  11. 

(c)  If  an  alternative  performance  of  a  contract  would  in  legal  effect  be  a  sufficient  per- 
formance,  it  is  improper  to  assign  the  breach  in  the  conjunctive.    4  M.  &  S.  33. 
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But  miscasting  will  not  hurt  it.     Vide  in  Pleader,  (C  84.)  (d)  («) 

(H  5.)  Pleas  in  assumpsit 

To  a  declaration  in  an  assumpsit,  the  general  issue  is  non  assumpsit,  CI. 
Ass.  71. 

And,  if  the  defendant  plead,  not  guilty,  it  is  bad  upon  a  demurrer.  R. 
Cro.  El.  470*     R.  Pal.  393. 

But  it  shall  be  aided  after  verdict  by  the  St.  32  H.  8.  30.  Vide  Cro. 
El.  470.     C.  T.  H.  173.     2  Str.  1022.     Vide  in  Amendment,  (O.) 

To  several  counts  in  an  assumpsit  upon  several  promises,  the  defendant 
may  plead,  non  assumpsit  generally.  1  Sid.  333.  R.  Cro.  Car.  219.  R. 
2  Cro.  544. 

}  And  where  are  several  counts  in  assumpsit,  for  distinct  causes  of  ac- 
tion, and  the  statute  of  limitations  is  pleaded,  generally,  it  is  sufficient ;  it 
need  not  be  pleaded  to  each  distinct  count,  bullen  v.  Ridgely,  1  Har.  it 
Johns.  104.  } 

So,  in  an  action  upon  the  case  upon  an  assumpsit  of  the  testator,  if  the 
defendant  say,  non  assumpsit  generally,  it  shall  be  good,  after  verdict,  R.  1 
Sid.  292.     Vide  in  Pleader,  (2  D  8.) 

But,  to  an  entire  undertaking  he  cannot  plead,  non  assumpsit  to  part,  and 
payment  to  the  other  part.     R.  Mar.  100.  (/) 

(H  6.)  Non  assumpsit  infra  sex  annos. 

By  the  st.  21  Jac.  1.  all  actions  of  account,  and  upon  the  case,  &c.  oth- 
er than  such  accounts  as  concern  the  trade  of  merchandize  between  mer- 
chant and  merchant,  their  factors,  or  servants,  shall  be  commenced  within 
six  years  after  the  cause  of  action,  and  not  after.     Vide  ante,  (D.) 

£*]Provided,  if  any  judgment  be  reversed  by  error,  or  arrested,  afterverdict 
for  the  plaintiff,  or  be  brought  by  original,  whereon  the  defendant  is  out- 


(4)  In  assumpsit  for  a  fine  assessed  on  admission  to  a  copyhold  estate,  the  plaintiff  must 
prove  that  the  sum  laid  to  have  been  assessed  does  not  exceed  two  years  unproved  value 
of  the  estate  ;  for  he  cannot  recover  a  less  sum  than  that  laid  in  the  declaration,  it  being 
a  precise  duty.  Dougl.  731.— 2.  The  declaration  however,  may  state  generally  that  de- 
fendant was  indebted  to  plaintiff  in  such  a  sum,  (via.  the  amount  of  all  the  fines  due)  for 
reasonable  fines  due  and  payable  to  him.    Id.  727.  in  notes. 

(0  1  Money  advanced  to  a  third  person  at  defendants  request  cannot  be  recovered  as 
money  lent  to  that  person.  2  Wils.  141.  2  Blk.  874.  Unless  she  be  defendant's  wile. 
3  Wil*.  388.  2  Blk.  872. — 2.  To  support  an  action  for  money  paid,  an  assent  by  the 
defendant  to  the  payment,  express  or  implied,  must  be  shewn.  1  T.  R.  20#— 3.  Where 
an  act  of  parliament  recognizing  two  species  of  contracts  of  the  same  genus,  permits  one 
but  prohibits  the  other,  in  an  action  founded  on  the  former,  directly  or  coUaterally,  it  must 
expressly  appear  on  the  record  that  it  was  of  that  class.  2  B.  U  P.  284.-4.  Where  the 
builder  of  a  house  has  deviated  from  his  contract,  the  compensation  to  which  he  may 
nevertheless  be  entitled,  cannot  be  recovered  under  a  count  for  goods  sold  and  delivered, 
not  adding  "  and  materials  supplied."  I  Mars.  581.  6  Taunt.  322.-5.  A  count  that  the 
defendant  in  consideration  that  the  plaintiff  had  sold  and  dehfered  divers  goods,  under- 
took to  pay  quantum  valebant  upon  demand,  with  an  averment  that  the  said  goods  were 
worth  20Z.  whereby  an  action  hath  accrued  to  plaintiff,  is  a  count  not  in  debt,  but  as- 

turn psit.    2  Smith,  618 6.  A  declaration  in  debt  on  a  quantum  menu/,  stating  that  the 

defendant  agreed  to  pay  so  much,  &c.  is  good.  5ecw  if  undertook  and  faithfully  pro- 
aised.  3  Smith,  U4.-7.  A  count  for  obstructing  plaintiff  in ^andmg  goods  at  a  wharf 
contrary  to  an  agreement  is  in  tort.  3  Wils.  348.  2  Blk.  848.-8.  A  count .that  plaintiff 
had  delivered  to  defendant  a  note  to  get  discounted,  or  account  with  plaintiff  for  money 
raised  on  it ;  that  defendant  accepted  note  for  that  purpose,  but  ^tending  to  defraud 
plaintiff,  had  not,  though  requested,  accounted  with,  fee.  is  m  tort.    6  Last,  JJ3. 

(/)  In  assumpsit,  a  recovery  and  execution  in  *  foreign  ^^ntJ^^\^ven  m 
evidence  under  the  general  issue.    3  East,  367.    Or  it  may  be  pleaded.   2  H.  B.  362. 
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tawed,  and  the  outlawry  reversed,  the  plaintiff  may  have  a  new  action  in  a 
year  after  such  reversal,  or  arrest  of  judgment,  and  not  after. 

Provided,  an  infant,  feme-covtrt  non  compos,  a  person  in  prison,  or  be- 
yond sea,  (g)  at  the  time  of  the  cause  of  action  accruing,  shall  have  liberty 
to  bring  an  action  within  six  years  after  being  of  full  age,  discovert,  of  sane 
memory,  at  large,  or  returned  from  beyond  the  seas.  (A) 

And  therefore  if  the  cause  of  action  arose  six  years  before,  the  defendant 
ftay  plead,  quod  non  assumpsit  infra  sex  annos.     2  Sand.  118. 

And  the  plea  does  not  vary,  though  ninety-two  days  by  the  st.  1  W*  &  M. 
are  excluded  out  of  six  years  ;  for  that  shall  come  from  the  other  side.  R. 
3  Lev.  283. 

And  this  plea  admits  a  cause  of  action  before  the  six  years.     2  Vent.  151. 

And  therefore,  the  plea  will  not  avail,  if  he  promise  within  six  years, 
though  it  be  without  a  new  consideration.  R.  Per  ten  J.  H.  10  W.  3. 
Semb.  2  Pent.  152.     5  Mod.  426.     Carth.  471.     Sal.  29. 

Or,  if  he  acknowledge  the  debt  within  the  six  years,  it  is  evidence,  though 
not  conclusive.     R.  Per  ten  J.  H.  10  W.  3.     5  Mod.  426.  Carth.  471. 

Or,  if  he  say,  Prove  it  due,  and  I  will  pay  you.  Per  Holt,  and  nine  oth- 
er J.  H.  10  W.  3.     Cartb.  471.     Sal.  29.     5  Mod.  426.  (0       ,  . 

(*]Yet,  a  conditional  promise  within  the  six  years  is  not  sufficient.  Per 
Holt,  at  Hertford,  13  W.  3.  (k). 

(?)  The  statute  of  limitations  extends  to  persons  in  Scotland.     1  Blk.  286. 

(A)  1.  The  si atute  of  limitations  only  begins  to  run  against  a  plaintiff,  a  foreigner,  from 
his  coming  into  England.  SYYils.  145.  2  Blk.  723 — 2.  The  plaintiff 's  absence  beyond 
tea,  saves  the  statute,  though  the  demand  be  on  a  bill  of  exchange.  Str.  836—3.  Where 
the  cause  of  action  accrues  within  the  jurisdiction  of  the  supreme  court  at  Bengal,  whilst 
the  parties  are  resident  there  ;  the  statute  of  limitations,  as  far  as  respects  a  suit  in  the 
country,  begins  to  run  only  from  the  time  of  their  concurrent  presence  here.  13  East, 
439.-4.  When  once  the  statute  has  begun  to  run,  nothing  stops  it ;  as  where  tenant  in 
tail  leaves  two  sons,  infants,  and  the  eldest  having  attained  twenty-one,  dies  without  is* 
sue  \  the  statute  continues  to  run  against  his  brother,  though  a  minor.  4  Taunt.  826.-5- 
The  rule  that  a  statute  of  limitation  continues  to  run  after  it  has  once  commenced,  notwith- 
standing a  subsequent  disability,  applies  without  exception,  to  all  the  statutes  oflimitation, 
therefore  to  the  statute  4  Hen.  7.  c.  24.  4  T.  R.  300.— -6.  If  a  demand  is  owing  to  two  or 
more  jointly,  and  when  it  becomes  due,  one  is  free  from  the  disabilities  mentioned  in  the 
statute  of  limitations,  though  the  others  are  not,  the  statute  begins  to  run  as  to  all.  4.  T.  R. 
61*. 

(0  1.  An  acknowledgment  of  the  debt  though  it  be  but  a  slight  one,  avoids  the  statute 
of  limitation!.  2  Burr.  1099.  B.'N.  P.  149.  Cowp.  548.—?.  Evidence  that  defendant 
within  six  years  met  a  man  in  a  fair,  and  said  that  he  went  there  to  avoid  the  plaintiff,  to 
whom  he  was  indebted,  saves  the  statute.  Lofft,  86.-3.  A.  said  to  B.  "you  owe  me  so 
much."  B.  said  "  no  ;  but  we  will  settle  the  account."  This  saves  the  statute.  Lofft,  87. 
—4.  The  construction  of  an  ambiguous  letter  or  declaration  by  a  defendant,  on  being  serv- 
ed with  a  writ,  or  requested  to  pay  the  debt,  neither  admitting  nor  denying  it,  should  be 
left  to  the  jury  on  an  issue  on  the  plea  of  the  statute  of  limitations  ;  and  it  seems  with  a 
strong  intimation  that  it  is  an  acknowledgment,  since  if  the  defendant  knew  that  he  owed 
nothing,  he  would  have  plainly  declared  it.  2  T.  R.  760 5.  An  admission  by  the  de- 
fendant that  the  debt  is  owing  saves  the  operation  of  the  statute  of  limitations  though  he 

relies  on  the  statute  at  the  time.     4  East,  599.     Id.  604.  n 6.  An  acknowledgment  that 

he  was  once  liable  but  was  not  then,  because  the  demand  was  out  of  date  and  that  he  would 

n2*  Ry*""**  was  not  in  nis  P°wcr  to  Pay  i  token  the  case  out  of  the  statute,  without  proof 
of  ability.  •  16  East,  420— 7.  If  there  is  mutual  credit  between  two  parties,  though  the 
items  on  one  side  are  above  six  years  old,  yet  if  any  one  item  on  the  other  side  has  arisen 
within  six  years  from  the  time  the  last  item  on  the  former  side  was  due,  all  the  items  on 
the  former  side  are  thereby  taken  out  of  the  statute.  6  T.  II.  189 8.  Devise  for  pay- 
ment of  debts  revives  simple  contract  debts,  even  of  seventy  yea*s  standing,  with  full  in- 
terest ;  but  bond  creditors  can  claim  nothing  beyond  the  penalty.    2  Anst.  627—9.  There 

"^V6*  Cf C!  W^,cK  fraud  wH1  take  out  of  the  itat«t«  of  limitations.     DougL  €64. 

W  >•  A  denial  by  the  defendant  that  he  owed  the  money,  assigning  as  a  reason  the 

^/ScfL^*'  "  not  a  waiver  of  *«  8t*tut«  of  limitations.    3  Taunt.  380.— 2.  It  the  sta- 
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Nor,  in  an  action  against  several,  who  all  plead  non  assumpsit,  is  it  suffi- 
cient for  the  plaintiff,  that  one  of  them  promised  within  the  six  years.  R. 
Per  three  J.  Vent.  cont.     2  Vent.  151.(1) 

The  defendant  must  plead  the  statute,  otherwise  the  plaintiff  shall  recov- 
er, though  the  declaration  allege  a  promise  six  years  before.  1  Vent.  191. 
R.  Cro.  Car.  160.  R.  cont.  Cro.  Car.  115.  Dub.  Cro.  Car.  163.  Vide 
Cro.  Car.  294.  where  the  statute  was  pleaded  after  error  brought.  R. 
Ace.  Cro.  Car.  381.  404.     R.  1  Lev.  110.  (m) 

The  defendant  used  in  non  assumpsit  infra  sex  annos  to  recite  the  statute 
at  large.     2  Mod.  Ent.  1 42. 

But  now  it  is  not  the  course,  nor  is  it  necessary.     2  Sand.  1 18.  123. 

Yet  non  assumpsit  infra  sex  annos  ante  billam,  is  not  will ;  for  the  defend- 
ant ought  to  say,  quod  causa  actionis  non  accrevit  infra  sex  annos.  R.  1  Vent. 
191.  But  the  precedents  are  cont.  2  Sand.  118.  123.  Lut.  243,  257. 
2  Vent.  255. 

And  therefore,  if  a  promise  be  ten  years  before,  to  pay  upon  request,  &c 
and  request  be  made  within  the  six  years,  the  statute  is  no  good  plea  ;  for 
the  cause  of  action  was  the  request.     R.  Cro.  Car.  139.  R.  1  Lev.  48.  (n) 

[*]So,  where  the  consideration  of  the  assumpsit  is  executory,  the  plea 
must  say,  causa  actionis  non  accrevit,  #c.     R.  Sal.  422. 

So,  in  an  action  by  an  administrator,  if  the  administration  was  granted 
within  the  six  years,  though  the  intestate  died  before  tfre  six  years.  Skin* 
555. 


tote  of  limitations  has  run  upon  a  demand,  and  the  debtor,  admitting  that  he  has  not  paid 
it,  contends  that  he  never  was  bound  so  to  do,  the  demand  is  not  revived  by  such  admis- 
sion, without  the  additional  proof  that  it  was  originally  obligatory.  4  M.  h  S.  467.— 3. 
uThe  testator  always  promised  not  to  distress  me  for  it,"  i>  no  evidence  of  a  promise  to  pay 
the  testator,  to  take  a  debt  out  of  the  statute.  6  Taunt.  210.— 4.  In  auumptit  by  an  attorney 
to  recover  his  charges  relative  to  the  grant  of  an  annuity,  evidence  that  the  defendant  said, 
41  he  thought  it  had  been  settled  when  the  annuity  was  granted,  but  that  he  had  been  in 
so  much  trouble  since,  that  he  could  not  recollect  any  thing  about  it,"  is  not  a  sufficient 
acknowledgment  of  the  debt  to  save  the  statute,  notwithstanding  proof  that  plaintiff's 
bill  was  not  paid  when  the  annuity  was  granted.  1  B.  Moore,  340—5.  The  referring  the 
plaintiff  to  the  defendant's  attorney,  who,  he  added,  was  in  possession  of  his  determination 
and  ability,  is  not  an  admission  that  any  thing  is  due.  1  N.  R.  20. — 6.  The  statute  can- 
not be  pleaded  after  payment  of  money  into  court.     Bunb.   100. 

(Q  1.  If  a  demand  is  owing  from  two  jointly,  an  acknowledgment  by  one  will  avoid  the 
statute  of  limitations.  4  T.  R.  616— 2.  An  acknowledgment  by  one  of  several  drawers  of  a 
joint  and  several  promissory  note,  will  take  it  out  of  the  statute  of  limitations  as  against  any 
of  the  other  drawers,  in  a  separate  action  on  the  note  against  him.  Dougl.  652.— 3.  The 
payment  of  dividends  under  a  commission  of  bankrupt  against  one  of  two  makers  of  a  joint 
and  several  note,  takes  the  case  out  of  the  statute  of  limitations  as  against  the  other.  2  H. 
B.  340. 

(in)  Where  the  operation  of  the  statute  of  limitations  has  been  removed  by  a  subsequent 
promise,  it  is  unnecessary  to  declare  specially.     16  East,  420. 

(n)  1.  No  action  lies  against  a  consignee  of  goods  for  sale  for  not  accounting,  and  returning 
the  goods  undisposed  of,  without  a  demand  ;  therefore  the  statute  of  limitations  runs  from 
the  time  of  demand  only.  1  Taunt.  572. — 2.  Where  a  bill  of  exchango  is  given  for  money 
then  advanced,  the  statute  of  limitations  runs  upon  the  loan,  only  from  the  time  the  D»N  be- 
comes  payable,  although  it  has  in  the  interim  been  dishonoured  by  the  drawer.  1  H.  B. 
631.— 3.  Since  no  cause  of  action  arises  on  a  note  payable  after  sight,  until  a  presentment 
for  payment  (and  refusal,)  the  statute  of  limitations  only  runs  from  the  time  of  pre- 
sentment (refusal).  2  Taunt.  323 4.  Where  the  statute  of  limitations  is  pleaded  by  an 

executor,  sued  on  his  testator's  promise,  the  computation  is  from  the  time  of  the  cause  ac* 
crued,  not  of  granting  probate.  Willes,  27 5.  If  a  writ  is  taken  out  in  time,  and  plain- 
tiff dies,  and  his  executor  suffers  four  years  to  elapse  before  he  proceeds,  plea  that  the  eause 
of  action  did  not  accrue  within  six  years  is  good.  Str.  90tt.— 6.  If  plaintiff,  as  assignee  of 
a  bankrupt,  declares  on  a  debt  to  the  bankrupt  and  promise  to  himself,  pfe*™**  ***  CKa** 
of  action  did  not  accrue  to  the  bankrupt  within,  *c.  iff  bad.  »tr.  919.— 7.  The  statute  may 
be  replied  to  a  plea  of  setoff.    Str.  127 1 .  . 
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(H  7.)  Replication  to  non-assumpsit  infra  sex  annos. 

To  non-assumpsit  infra  sex  annos,  the  plaintiff  may  by  replication  say, 
that  he  or  she  was  an  infant  covert,  &c.  when  the  cause  of  action  accrued, 
and  sued  within  six  years  after  full  age,  &c.  Lut.  243.  R.  2  Sand.  1 20. 
1  Sid.  453. 

And  though  in  the  proviso  for  infants,  &c.  trespass  only  is  mentioned,  and 
not  trespass  upon  the  case,  yet  all  actions  upon  the  case  are  within  the 
equity  of  this  proviso.  R.  2  Sand.  120,121.  1  Sid.  453.  R.  Lut.  243. 
R.  per  three  J.  2  Mod.  72. 

And  though  the  six  years  elapse  during  the  nonage,  an  infant  may  sue  af- 
terwards during  his  infancy,  without  waiting  until  his  age.  R.  2  Sand.  1 20, 
121. 

So  the  plaintiff  may  reply,  that  the  defendant  was  out  of  the  realm.  R. 
cont.  1  Sho.  99.  R.  cont.  Sal.  420.  R.  cont.  Carth.  137.  Adm.  ace. 
by  the  st.  4  &  5  Ann.  16. 

But  he  cannot  reply,  that  the  defendant  had  privilege  of  parliament.  R. 
1  Sho.  99.     Vide  Carth.  1 37. 

So  the  plaintiff  may  say  by  his  replication,  that  he  purchased  another 
original,  upon  which  the  defendant  was  outlawed,  and  afterwards  the  out- 
lawry was  avoided,  and  he  sued  within  a  year.     Cro.  Car.  294.  Jon.  312. 

And  this,  when  the  outlawry  is  avoided  by  plea,  or  reversed  by  error. 
R*  per  three  J.  R.  Cro.  Car.  295. 

Or  the  plaintiff  may  reply,  that  heretofore  he  obtained  a  judgment,  and 
that  was  reversed,  and  he  now  sues  within  a  year  after  the  reversal. 
Or  that  bp  obtained  a  verdict. 

So  another  action  commenced  by  his  testator,  who  died.     Sal.  425.  (») 
Or  commenced  in  an  inferior  court,  which  was  removed  by  habeas  corpus 
R.  Sal.  424.  (o) 

[*]Or  that  he  had  sued  another  original,  which  was  returned  and  conti- 
nued, and  that  within  six  years  before  that  original  the  defendant  promised. 
Semb.  Lut.  260. 

Or  that  the  plaintiff  sued  a  latitat,  which  was  continued,  and  was  to  the 
intent  that  the  plaintiff  might  declare  upon  it  for  the  same  cause.  2  Mod. 
Int.  140.     1  Sid.  53.  (p) 

Or  a  writ  of  privilege  continued.     Carth.  144. 

That  he  sued  a  writ  for  a  battery  in  London  with  intent  to  declare  for 
trespass,  upon  which  the  defendant  was  outlawed,  and  within  a  year  after 
the  reversal,  he  commenced  this  action  for  trespass  in  Middlesex.  R.  3 
Lev.  245.     R.  Jon.  312.     Vide  Cro.  Car.  294. 

But  the  plaintiff  cannot  reply,  another  original  sued  by  his  testator  who 
died,  and  so  it  abated ;  for  that  is  not  within  the  provision  of  the  st.  21  Jac 
1.16.     R.  Lut.  264.     Semb.  cont.  Sal.  425. 

Or  that  he  sued  a  clausumfregit  with  intent  to  declare  in  the  same  action. 
Dub.  Lut.  254.     2  Vent.  255.     Semb.  Lut.  260,  for  there  it  was  R.  cont. 


•(  \„ J ?7^ ^  of  limitaUom  .tpleaded  to  an  action  by  an  executor  sued  on  a  pro- 
mise to  his  testator ;  a  replication  of  a  subsequent  promise  to  himself  is  a  departing 
Wills*  27.-2.  Bankruptcy  and  assignment  to  the  plaintiff,  and  that  the  cause  of  actioi 
arose  within  six  years  before  the  assignment,  is  not  good.     Str.  556. 

(•)  K  plaint  in  the  sheriff  of  London's  court  in  indebUalui  a* tump  si  L  is  good,  though  the 
action  m  B.  R.  is  on  a  promissory  note.     Str.  719.     L  R    1427  6W«>  WUU5U  "»» 

*f  i2.MrTT  ^  8U6d  ♦I*—*1  aD  intent  t0  ***  *•  Pendant  into  court,  to  enable 
M«*      ^dawf^inrtlimms^wr^rti,  will  not  ayoid  the  statute  of  liadUW 

' [•336] 
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per  three  J.  in  C  B.,  but  that  was  reversed  in  B.  R.,  and  the  reversal  af- 
firmed in  parliament,  though  principally  upon  another  point ;  jet  it  was 
said,  that  it  was  hard  to  be  maintained.     R.  Lut.  280. 

So  if  the  plaintiff  reply,  an  original,  it  is  necessary  that  he  allege  it  to  be 
returned  (y),  or  the  appearances  or  continuances  upon  it.     R.  Lut.  260.(r) 

And  he  must  shew  all  the  continuances  at  large ;  for  talittr  processum 
thereupon,  is  not  sufficient.     R.  Sal.  420. (5) 

So  he  must  shew  a  good  (t)  original,  or  bill  of  Middlesex;  for  if  it  is  re- 
turnable upon  the  day  of  the  teste,  it  is  not  sufficient.     R.  Sal.  421  .(«) 

So  the  plaintiff  cannot  reply,  that  it  was  for  an  account  between  mer- 
chants ;  [*]for  this  exception  goes  only  to  accounts  current,  hot  to  stated 
accounts.     R.  3  Sand.  127.     Vide  ante,  (D) 

So  the  plaintiff  may  reply  generally,  quad  causp  actionis  accrevit  infra 
sex  annos* 

If  the  defendant  plead,  that  the  causes  of  action,  nor  any  of  them,  ac- 
crued within  six  years,  it  is  a  good  replication,  that  the  causes  of  action,  or 
some  of  them,  did  accrue.     R.  Lut.  1607. 

And  if  the  plaintiff  be  entitled  by  administration,  it  is  sufficient,  if  the 
administration  was  granted  within  the  six  years.  R.  Sal.  421.  Carfh.  337. 
j  So,  in  assumpsit  by  an  executor,  on  a  promise  to  the  testator,  which  is 
barred  by  the  statute  of  limitations,  and  a  new  promise  of  the  defendant 
to  the  executor,  it  must  be  alleged  to  have  been  made  to  him  as  executor* 
Beard  v.  Cowman,  3  Har.  &M'Hen.  152.  } 

But  a  replication  to  non-assumpsit  infra  sex  annos  must  conclude  with 
an  averment ;  not  to  the  country.  R.  4  Mod.  376.  Carth*  337.  Vide 
Pleader,  (E  32.) 

(H  8.)  Pleas  in  discharge. 

So,  to  an  assumpsit,  the  defendant  may  plead  in  discharge,  1  •  Tender,  (x) 
— 2.  Within  age. — 3.  Outlawry  or  recusancy  in  the  plaintiff.— 4.  Foreign 
attachment. — 5.  Composition  with  creditors. — 6.  The  statutes  of  usury.— 
7.  The  statutes  of  gaming. — 8.  Accord  with  satisfaction. — 9.  Arbitrament. 
—10.  Insimul  computaverunt. — 11.  A  bond  given  for  the  debt. — 12.  A  dis- 

^ ■    I     ■__ J__B_         I ■ —^^—^ ^_^_  _^ . ^  _  ,    nM-  -,   -,    1  T      ,    r 

(9)  An  action  by  bill  is  well  commenced  and  duly  proceeded  in,  though  the  writ  is  not 
returned.  And  since  a  plaintiff  in  K.  B.  is  not,  unless  non-prossed,  out  of  conrt  until  a  year 
after  the  writ  sued  out ;  where  an  action  is  limited  in  point  of  time,  it  is  duly  brought,  by  su- 
ing oat  a  writ  within  the  period,  and  declaring  within  a  year  after,  though  subsequent  to 
the  period.    7  T.  R.  6. 

(r)  1.  7  Mod.  5.  %  L.  R.  883.  Willes,  255.  7  Mod.  348.  Str.  734.  L.  R.  1441.  1 
Wife.  167.  6  T.  R.  617.  3  B.  &  P.  330.— 2.  The  continuances  must  be  by  writs  of  the 
nme  nature.     3  T.  R.  662. — 3.  They  may  be  entered  at  any  time.    Ibid. 

(*)  If  a  replication  to  a  plea  of  the  statute  of  limitation*,  set  forth  a  writ  returned,  and 
continuances  down  to  the  time  of  declaring,  adding  a  prout  palet  at  the  conclusion ;  this 
averment  will  be  taken  to  refer  to  the  first  writ,  alleged  to  have  been  returned,  as  well  as 
to  the  last.     15  East,  378. 

(0  1.  It  is  not  sufficient  that  the  writ  bears  teste  before  the  expiration  of  the  six  years,  it 
vast  be  really  and  in  fact  taken  out  before,  for  that  is  the  commencement  of  the  suit.     2 

Burr.  950.     Vide  Forrest,  1 10 2.  But  proceedings  commenced  in  an  irregular  way  are, 

until  set  aside,  sufficient  to  save  the  statute  of  limitations.    6  T.  R.  6 17. 

(w)  1.  klattiat,  without  a  bill  of  Middlesex,  saves  the  statute.  Str.  550.  734.  L.  R. 
1441 — 2.  So  a  capiat  without  an  original.  2  Blk.  925.  3  Wife.  461.  Willes,  255*  7 
Mod.  348. — 3.  So  an  attachment  of  privilege,  though  informal,  as  being  returnable  upon  a 
general  return  day.  2  Blk.  1131.  So* capias  returnable  on  a  common  return  day.  Wil- 
led, 255.    7  Mod.  348. 

(?)  A  tender  may  be  pleaded  to  a  quantum  meruit.    Str.  576. 
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charge  of  the  promise,  (y) — 13.  A  release. — 14.  Performance  of  the  prom- 
ise. 

As  to  these  pleas.     Vide  in  Pleader,  (2  G  2.  &c.) 

But  he  cannot  plead  in  abatement,  that  he  was  his  bailiff  to  render  an  ac- 
count.    R.  1  Sal.  9.     Sbo.  71. 

Nor  can  he  traverse  a  consideration  that  is  executed.     1  Sho.  78. 

ACTION   UPON    THE    CASE   FOR    A   CONSPI- 
RACY- 

(A)  WHEN  IT  LIES.  p.  338, 

(B)  WHEN  NOT.  p.  340. 

(C)  THE  PROCEEDING  IN  CONSPIRACY,  OR  IN  AN  ACTION 

UPON  THE  CASE  IN  NATURE  OF  CONSPIRACY. 

(C  1.)  The  Writ.  p.  342. 

(C  2.)  The  Declaration ; 

Must  be  laid  in  the  proper  county,  p.  342. 

(C  3.)  Must  suppose  the  fact  to  be  false  and  malicious,  p.  342. 

(C4.)  Must   shew    the   plaintiff  was  indicted  before  a  proper 
jurisdiction,  ana  upon  a  good  indictment,  p*.  343. 

(C  5.)  And,  that  he  was  lawfully  acquitted,  p.  344. 

THE  PLEA.     Vide  Pleader,  (2  K.) 

[*](A)  WHEN  IT  LIES. 

A  writ  of  conspiracy  lies  when  two  or  more  by  malice  or  covin  conspire 
to  indict  another  falsely  who  is  acquitted*  F.  N.  B.  114.  D.  2  Bui.  27). 
1  Sand.  230. 

If  only  one  person  labour  the  indictment,  conspiracy  does  not  lie,  but  an 
.  action  upon  the  case  (z)  in  nature  of  conspiracy.  F.  N.  B.  114.  D.  1 16. 
L.     Cro.  El.  701 .     Jon.  94.     2  Cro.  1 93.  (a) 

So  if  husband  and  wife  conspire  without  any  other ;  for  they  are  but  one 
person.     F.  N.  B.  116.  L. 

But  for  indicting  for  trespass  or  other  falsity,  conspiracy  lies  against  one  ; 
for  it  is  properly  an  action  upon  the  case.  F.  N.  B.  1 1G.  A.  K.  1  Sand. 
230.(6) 

And  conspiracy,  or  an  action  upon  the  case  in  nature  of  conspiracy,  lies 
for  a  malicious  indictment  for  felony,  if  the  party  be  acquitted  thereof.  R. 
1  Rol.  114.  1.  30. 


(y)  A  plea  quod  exoneravit%  without  shewing  how,  is  bad.     Str.  492. 

(s)  There  is  no  similitude  or  analogy  between  an  action  of  trespass  and  an  action  for  ma- 
licious prosecution.  An  action  of  trespass  is  for  the  defendant's  having  done  that  which  up- 
on the  stating  of  it  is  manifestly  illegal.  The  other  is  for  a  prosecution  which  upon  the  sta- 
ting of  it  is  manifestly  legal.     1  T.  R.  544.  784. 

(a)  Case  in  nature  of  conspiracy  lies  against  husband,  wife  and  servants,  for  giving  mo- 
ney severally  to  an  apprentice  to  spoil  his  master's  goods  in  the  making,  to  ruin  his  trade, 
though  one  only  of  the  defendants  were  present  at  the  time.  Str.  144. 
a  (6)  1.  For  a  conspiracy  to  procure  a  man  to  be  indicted  for  a  capital  offence,  a  strict  ac- 
tion of  conspiracy  lies,  or  an  action  upon  the  case  in  nature  of  conspiracy.  L,  It.  379.— g. 
If  for  an  offence  not  capital,  case  in  nature  of  conspiracy,  only.    Ibid.  * 
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(0  1.  Or  puts  him  to  expence.  Ld.  Raym.  374.-2.  So  if  in  a  prosecution  some  of  the 
charges  are  groundless,  an  action  (all  essentials  concerning)  lies  for  these,  though  the  other 
chargei  were  well  founded.  1  T.  R.  533. — 3.  Hence  an  action  for  a  malicious  prosecution 
for  perjury  may  be  maintained,  if  any  of  the  assignments  of  peTjury  were  malicious  and 
without  probable  cause,  though  some  were  well  founded.  4  Taunt.  616.-— 4.  And  case  in 
nature  of  conspiracy  lies  for  indicting  for  felony,  though  the  court  hare  not  granted  a  copy  of 
the  indictment.  Str.  1122. — 5.  In  case  for  a  malicious  prosecution  for  felony,  the  original, 
or  a  copy  of  the  record  and  acquittal,   must  be  proved.     Secus  if  only  for  a  misdemeanour. 

1  Blk.  358. — 6.  But  the  original  record,  or  a  copy,  must  be  admitted  in  evidence,  however 
surreptitiously  obtained ;  though  if  surreptitiously,  proceedings  will  be  stayed.  14  East, 
302. 

(<0   1.  Case  lies  for  falsely  and  maliciously  arresting  another  without  probable  cause. 

2  Wilg.  302.  376. — 2.  So  for  suing  him  without  cause,  whereby  special  damage  results. 
Ld.  Raym.  380.     Otherwise  not.     Ibid. 
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Though  after  the  indictment  an  appeal  is  brought,  and  the  plaintiff  in  the 
appeal  is  nonsuited  after  the  declaration  or  before  ;  for  upon  nonsuit  in  the 
apjteal,  he  shall  be  arraigned  upon,  the  indictment,  and  being  acquitted,  the 
action  will  lie.     F.  N.  B.  114.  E. 

So,  it  lies,  if  a  man  bring  an  appeal  maliciously  for  felony,  and  is  nonsuit- 
ed; though  there  was  not  any  indictment.  F.  N.  B.  114.  F.  Vide  3  Leo. 
140. 

And,  if  an  appeal  be  against  one  as  principal,  and  another  as  accessory, 
and  the  plaintiff  is  nonsuited,  the  accessory  shall  have  the  action,  as  well  as 
the  principal.     F.  N.  B.  115.  A. 

So,  it  lies,  for  a  malicious  indicting  of  one  as  principal,  and  another  as 
accessory,  by  the  accessory,  if  the  principal  be  acquitted,  whereby  the  ac- 
cessory is  discharged.     F.  N.  B.  115.  A. 

So,  it  lies,  if  the  party  be  acquitted  upon  the  indictment,  though  the  ap- 
peal be  not  determined ;  for  his  life  was  in  jeopardy.     F.  N.  B.  115.  H. 

And,  by  the  st.  8  H.  6.  10.  if  he  be  indicted  or  appealed  for  treason,  fel- 
ony, or  trespass,  in  a  foreign  county,  and  acquitted,  he  shall  have  conspira- 
cy, and  recover  treble  damages.     F.  N.  B.  11 5.  H. 

So,  by  the  st.  18  H.  6.  12.  be  shall  have  conspiracy,  if  he  be  indicted, 
where  there  is  not  any  such  place  within  the  county.     F.  N.  B.  1 1 5.  H. 

So,  it  lies  for  a  malicious  indicting  for  treason.     Cont.  2  Cro.  357.     2  j 

Bui.  270.     1  Rol.    113.  1.  5.     But  R.  ace.  1°  Car  1.     1  Rol.    113.  1.   10. 
Cro.  Car.  15.     2  Bui.  271.     Jon.  95.     Lat.  79.  ] 

So,  it  lies  for  a  malicious  indicting  for  a  trespass.  F.  N.  B.  116.  F.  R.  1  j 

Rol.  112. 1.  43.     R.  2  Mod.  51,  306.     D.  Ray.  176.     R.  1  Sal.  14. 

Or,  for  barretry.  R.  1  Rol.  112.  1.  45.  2Cn>.  32.  Semb.  Ray.  180. 
Dub.  Cro.  El.  564. 

[*]Or,  for  hunting  in  a  park.     F.  N.  B.  1 1 6.  C. 

Or,  for  not  arresting  a  felon,  who  passed  by  the  town.     F.  N.  B.  11 6.  A. 

Or,  for  indicting  upon  the  st.  8  El.  2.  for  arresting  in  another  name.  R. 
Ray.  135. 

Or,  for  a  rescous.     Dub.  Ray.  135. 180,  in  marg.  1  Sid.  261. 

Or,  for  discharging  a  vagrant  contrary  to  law.     R.  Ray.  180. 

Or,  for  any  tiling  that  prejudices  his  reputation.     1  Sal.  14. 

Or,  for  any  thing  that  endangers  his  life  or  liberty,  (c)  1  Sal.  14. 

So,  it  lies  for  procuring  an  action  to  be  brought  against  another,  mali- 
ciously. F.N.  B.  116.  E.  Ray.  176.  (d)  Vide  Action  upon  the  Cam: 
for  a  Deceipt,  (A  4.) 

Or,  for  forging  false  deeds,  giving  them  in  evidence.     F.  N.  B.  116.  D. 

Or,  for  presenting  to  a  benefice  in  the  name  of  another,  and  causing  the 
clerk  to  be  instituted  and  inducted.     F.  F.  B.  1 1 6.  G. 
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Or,  for  causing  a  false  office  to  be  found  for  my  land.     F.   N.  B.  116. 

H.  (e) 

So,  it  lies  for  a  malicious  indicting  before  a  mayor  or  bailiffs  in  a  city  or 

borough,  &c.  who  have  a  power  of  gaol  delivery  5  for  an  acquittal  before 

them  is  a  discharge  of  the  felony.     F.  N.  B.  115.  B.  Reg.  134.  b. 

So,  there  may  be  an  action  upon  the  case  for  a  conspiracy  in  an  indict- 
ment, though  he  be  not  acquitted ;  but  conspiracy  does  not  lie  without  an 
acouittal.     Per  Dodr.  2  Rol.  49. 

So,  an  action  upon  the  case  in  nature  of  conspiracy  lies  for  a  malicious 
prosecution,  though  ignoramus  be  found,  or  he  be  not  indicted.  R.  saepe, 
1  Rol.  114. 1.  15.  25.  35.     Yel.  46.     Lat.  79.    1  Sal.  14.     R.  2  Cro.  490. 

Or,  the  indictment  be  insufficient.     1  Sal.  14.     R.  1  Sal.  15.  in  marg. 

Or,  though  he  be  convicted.     Adm.  1  Rol.  1 12. 1.  50. 

So,  if  he  was  imprisoned,  or  received  other  damage  upon  it,  though  the 
party  proceeded  no  farther.     1  Sal.  14.     Mod.  Ca.  179. 

If  a  nolle  prosequi  be  entered  upon  the  indictment.  Dub.  1  Sal.  21. 
Vide  Mod.  Ca.  261. 

So,  it  lies,  quia  crimen  felonia  imposuit  without  cause.  R.  saepe,  1  RoL 
114.1.40. 

r*]And,  without  other  act  alleged.     R.  Sho.  282. 

Though  he  went  before  a  justice  of  peace.     R.  2  Cro*  191. 

As,  if  a  man  having  losthis  sheep,  sees  another  driving  twenty  sheep  with 
twelve  several  marks,  and  upon  that  takes  a  constable,  and  arrests  him.  R- 
if  the  sheep  are  not  averred  to  be  stolen.     1  Rol.  1 1 3. 1.  45. 

Or,  if  his  goods  are  stolen,  and  he  goes  to  a  justice  of  peace,  and  falsely 
charges  B.  by  express  name  for  the  felony,  and  when  he  is  bound  to  the  ses- 
sions, does  not  prosecute  afterwards.     R.  3.  Leo.  100. 

So,  it  lies  for  a  malicious  conspiracy  to  cause  a  tavern  to  be  reputed  a 
bawdy-house.     R.  2  Mod.  Ca.  215.  (/) 

So,  it  lies  for  a  malicious  presentment  in  the  spiritual  court  for  adultery 
by  a  churchwarden.     R.  1  Rol.  1 12.  1.  35. 

For  a  malicious  exhibiting  articles  there,  with  an  intent  to  defame,  and  a 
special  damage.     Semb.  1  Rol.  112. 1.  5. 

For  a  malicious  citation  there,  upon  which  he  was  excommunicated.  R. 
1  Vent.  86.     Ray.  418. 

For  a  malicious  citation  thereby  an  apparator.  R.  Jon.  312.  1  RoL 
63.  Cro.  Car.  291. 

Vide  post,  (B.) 

{  So,  an  action  for  a  malicious  prosecution  will  lie,  where  the  creditor 
in  an  execution,  directed  the  sheriff  to  seize  and  sell  the  plaintiff's  goods  to 
a  much  greater  amount  than  the  sum  due.  Sommer  v.  Wilt,  4  Serg.  & 
Rawle,  19. 

So,  where  the  defendant  caused  the  plaintiff's  goods  to  be  attached  in  a 
civil  suit,  without  any  probable  cause  of  action.  Shaver  v.  White,  6  Munf. 
1 10.     Vide  Ellis  v.  Tilman,  3  Call,  3.     Young  v.  Gregory,  3  Call,  446.  } 

(c)  Case  lies  for  falsely  and  maliciously  suing  out  a  commission  of  bankrupt  which  was 
superseded,  notwithstanding  the  statutable  remedy  by  taking  an  assignment  of  the  bond.  2 
Wils.  145. 

(y* )  If  A.  brings  rude  persons  into  a  vintner's  house,  and  procures  them  and  the  mob  to  cry 
u  a  bawdy  house,"  by  which  the  mob  throw  stones  and  break  the  windows ;  action  upon 
the  case  lies  for  the  rintner  against  A.  ;  for  this  proceeding  exposed  him  to  prosecution  for  a 
disorderly  house,  since  it  would  bare  been  evidence  of  it.    Fort.  211. 
f*340] 
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(B)  WHEN  IT  DOES  NOT  LIE. 

Bat  if  a  man  be  indicted  for  felony,  and  afterwards  an  appeal  is  sued 
against  him,  and  he  is  acquitted  by  verdict,  he  shall  neither  have  conspira- 
cy, nor  an  action  upon  the  case,  because  he  is  not  acquitted  upon  the  in- 
dictment.    F.  N.  B.  114.  E. 

So  if  an  appeal  is  sued  when  there  is  not  any  indictment,  and  the  defend- 
ant is  acquitted  by  verdict ;  he  shall  not  have  conspiracy  ;  for  he  has  a  rem- 
edy by  the  st.  W.  2.  12.     F.  N.  B.  114.  F. 

So  conspiracy  does  not  lie,  nor  an  action  upon  the  case,  against  a  judge  of 
assize,  justice  of  peace,  or  other  justice  by  commission  upon  record,  who 
is  sworn  for  any  thing  done  in  public,  as  a  judge,  or  justice.     R.  12  Co.  24. 
Mo.  6. 

Though  he  do  that  which  is  illegal.     Lut.  1 56 1  •     R.  2  Mod.  219. 

Nor  against  any  of  the  grand  jury,  or  petit  jury,  for  a  thing  done,  when 
sworn,  though  the  party  be  acquitted.  R.  12  Co.  23.  F.  N.  B.  115.  C. 
D.    R.  Bridg.  131. 

Nor  if  the  party  be  convicted.     R.  12  Co.  23.     Semb.  Ley.  69. 

Nor  against  any  one  who  comes  into  court,  and  discovers  a  felony,  and 
gives  evidence  to  the  inquest.     F.  N.  B.  11 5.  D. 

Yet  if  a  judge  out  of  court  suborn  witnesses,  and  maliciously  threaten  in- 
dictors  to  find  any  one  guilty,  an  action  upon  the  case  lies  against  him.  R. 
12  Co.  24.  a. 

So,  if  a  juror  conspire,  after  he  is  discharged  from  the  jury,  conspiracy 
lies.    F.N.  B.  115.D. 

So,  if  a  justice  of  peace,  without  any  accusation,  send  his  warrant  against 
a  man  for  felony,  whom  he  knew  not  to  be  guilty.  R.  Cro.  El.  130.  1  Leo. 
187.    Vide  supra. 

[*]Or,  refuse  to  do  that  which  is  ministerial ;  as  to  give  an  oath  to  the 
party  robbed.     2  Mod.  220.     Vide  1  Leo.  323,  4. 

So,  it  does  not  lie  for  a  legal  prosecution.  Semb.  1  Rol.  112.  1.  25«  114. 
1.10.    R.  Yel.  105.  116.  (g) 

As,  if  a  man,  upon  a  just  cause  of  suspicion  causes  another  to  be  bound 
by  a  recognizance  to  appear,  and  to  be  indicted.  R.  1  Rol.  1 13. 1.  35,  40. 
R.  2  Cro.  1 30.     R.  Cro.  El.  871 .  900. 

Though  no  felony  was  committed.     R.  1  Rol.  113.  1.  30.  40. 

Though  he  does  not  shew  any  cause  for  his  suspicion.     Cro.  El.  871. 

So,  if  a  man  complain  to  a  justice  of  peace  against  A.  for  barretry,  &c. 
upon  which  process  is  awarded  against  him  to  find  sureties  for  his  good  be- 
haviour.    R.  3  Leo.  123. 

Or,  complain  to  a  justice  that  A.  committed  felony,  and  afterwards  by  the 
command  of  the  justice  prosecutes  him.     R.  Mo.  6. 

So  it  does  not  lie  for  suing  in  London,  for  a  matter  out  of  their  jurisdic- 
tion ;  for  it  might  have  been  pleaded  there.     Semb.  Carth.  190. 

So  an  action  upon  the  case  does  not  lie  for  a  malicious  prosecution,  where 
the  judgment  of  the  court  is  against  the  plaintiff,  for  by  indirect  means  the 
judgment  would  be  avoided  ;  as  after  conviction,  though  the  prosecution 
was  malicious.     Per  Hale,  .Hard.  1 95. 

Nor  after  a  seisure  for  non-payment  of  customs,  and  condemnation  upon 

proclamation.     R.  Hard.  194. 

__« „ __— — _ _ ______—__-— ...  .,    i...  i.  ,—  .       i .        iii 

(g)  Case  in  nature  of  conspiracy  does  not  lie  against  the  exhibitor  of  information  of 
an  intention  to  run  goods,  if  there  is  a  condemnation  by  the  sub-commissioners,  though 
the  condemnation  be  reversed.     1  Wils.  232. 
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So,  conspiracy  does  not  lie  (though  an  action  upon  the  case  will),  if  the 
defendant  he  not  legitimo  modo  acqnietatus*  *  Jon.  94.  (A) 

As,  if  he  be  pardoned  by  acts  of  parliament,  although  he  plead,  and  be  ac- 
quitted, and  will  not  take  advantage  of  the  act,  for  his  life  was  not  in  jeop- 
ardy.    F<N.  B.  115.  G.  .     . 

So  the  accessory  shall  not  hate  conspiracy,  if  the  principal  die,  or  be  par- 
doned,    tf.  N.  B.  115.  F.  ,_....* 

So  conspiracy  does  not  lie  if  the  jury  find  ignoramus  upon  the  indictment. 
R.  2  Cro.  8.  (t)      {  But  vide  Kirtley  v.  Deck,  2  Munf.  10.  } 

Or  the  indictment  be  discharged  by  nolle  prosequi.  Sal.  456.  Mod.  Ca. 
262.      {  Smith  v.  Shackleford,  1  Nott  and  M'Cord,  36.  \ 

Or  upon  a  misprision  of  the  action  recited  in  an  indictment  of  perjury. 
R.  Cro.  El.  725.  (k) 

Vide  ante,  (A.) 

riTHE  PROCEEDING  IN  CONSPIRACY,  OR  IN  AN  ACTION 
UPON  THE  CESE  IN  NATURE  OF  CONSPIRACY. 

(C  1.)  The  writ 

In  an  action  for  a  conspiracy  it  is  necessary,  that  the  writ  be  conspiratione 
inter  cos  habita.     Reg.  134. 

But  in  an  action  upon  the  case  in  nature  of  conspiracy,  these  words  are 
not  necessary. 

Yet  these  words  may  be  in  an  action  upon  the  case  in  nature  of  conspir- 
acy. R.  Per  three  J.  But  Morton  semb.  cont.  and  so  semb.  Sand,  for  he 
says,  that  these  words  shewed  a  formed  action  of  conspiracy.  1  Sand.  22$, 
230. 

An  action  for  a  conspiracy  must  be  against  two  or  more,  but  an  action 
upon  the  case  in  nature  of  conspiracy  may  be  against  one.     Vide  ante,  (A.) 

And  therefore,  in  an  action  for  a  conspiracy,  if  all  are  found  by  verdict 
not  guilty,  except  one,  the  plaintiff  cannot  have  judgment ;  for  his  actios 
fails.  F.N.  B.  115.  E.  Secus  in  an  action  in  nature  of  conspiracy.  1 
Wils.210. 

So  in  an  indictment  or  information  for  doing  a  thing  per  conspirationem 
inter  eos  habitant.     R.  3  Mod.  220. 

Otherwise  in  an  action  upon  the  case  in  nature  of  conspiracy*  R.  1  Rol. 
111.  I.  15.  112.  1.  35.  R*  1  Sand.  230.  1  Vent.  12.  13.  R*  Ray.  176. 
180. 


(K)  1.  To  support  an  action  for  a  malicious  prosecution  or  suit,  the  original  cause  must 
have  terminated.  Dough  215  ;  2  T.  R.  225 2.  But  the  manner  of  its  termination  is  im- 
material ;  as  whether  the  plaintiff  was  acquitted  on  the  merits  or  on  the  grounds  of  vari- 
ance.    4  T.  R.  247. 

(t)  No  action  lies  for  maliciously  preferring  a  bill  of  indictment,  if  the  grand  jury  do  not 
find  it,  unless  it  contains  matter  of  scandal,  &c.     Ld.  Rd.  379.  381. 

(k)   1.  An  action  will  not  lie  for  a  conspiracy,  unless  something  has  been  done  upon  it, 

and  the  party  damaged.     Ld.  Rd.  378 2.  But  an  indictment  will.     Id.  Ita9.8tr.  195 — 

3.  So  no  action  for  vexatious  civil  suit  lies,  where  the  only  damage  sustained  is  the  costs 
incurred  in  defending  it.  1  B.  &  P.  205.— 4.  The  expence  of  extra  costs  is  not  recoverable 
in  an  action  for  a  malicious  arrest.  4  Taunt.  7. — 5.  An  action  dees  not  lie  for  neglecting 
to  countermand  a  writ  properly  sued  out,  after  payment  of  the  debt,  in  consequence  of 
which  the  plaintiff  was  arrested,  without  an  averment  and  proof  of  malice.  3  East,  314. 
JL?i  £  388.-6.  Evidence  of  suing  out  a  writ,  and  ai resting  a  party  thereon,  after  the 
debt  has  been  discharged  and  a  receipt  given,  will  not  maintain  an  action  for  a  malicious 
arrest,  where  actual  malice  is  not  proved,  and  the  facts  of  the  case  preclude  any  infer- 
•*c*  °f  malice.    2B.  &P.  129. 
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So,  in  a  writ  of  conspiracy,  if  one  plead  to  the  writ,  and  the  other  to  mat- 
ter in  law,  and  it  he  found  by  verdict  against  him  who  pleaded  to  the  writ, 
and  adjudged  for  him  who  pleaded  to  the  matter  in  law,  yet  the  plaintiff 
shall  have  judgment  against  the  one  who  pleaded  to  the  writ ;  for  it  may  be, 
that  they  conspired,  though  the  matter  in  law  is  adjudged  for  the  other.  F. 
N.B.  115.  E. 

(C  2.)  The  Declaration  must  be  laid  in  the  proper  county. 

The  declaration  upon  conspiracy  shall  be  laid  in  the  county  where  the 
conspiracy  was,  or  where  the  thing  contrived  to  be  done  was  done.  F.  N. 
B.  116  M.     7  Co.  1.  b.     Vide  Action,  (Nil.) 

But  if  the  conspiracy  be  in  one  county,  and  the  indictment,  without  their 
privity,  in  another,  it  shall  only  be,  where  the  conspiracy  was,  not  where 
the  indictment.     F.  N.  B.  116.  M.     7  Co.  1.  b. 

So  it  shall  not  be  in  the  Marshalsea,  or  an  inferior  court,  when  the  in- 
dictment was  tried  in  B.  R.     2  Mod.  Ca.  307. 

The  declaration  may  suppose  the  conspiracy  in  two  several  places.  F. 
N.B.  116.  M. 

(C  3.)  Must  suppose  the  fact  to  be  false  and  malicious. 

The  declaration  must  suppose  the  fact  done  by  the  defendants  to  be  false* 
and  malicious ;  and  this  in  an  action  upon  the  case,  as  well  as  in  a  writ  of 
conspiracy. 

And  therefore  in  an  action  upon  the  case,  if  the  plaintiff  declare  that  the 
defendant  carried  him  before  a  justice  of  peace,  and  when  he  was  [^dis- 
charged by  the  first  justice,  carried  him  before  another  justice,  and  malitiost 
caused  him  to  be  bound  by  recognizance  to  the  assises,  and  there  falsa  tt 
malitiost  conatus  fuit  to  have  him  indicted  of  felony,  it  is  not  good,  for  the 
falso  tt  malitiost  is  to  endeavour  to  have  him  indicted,  not  to  the  procure* 
meat,  which  was  malitiost,  and  not  f also*  R.  after  verdict.  J  Rof,  1 U*  1« 
2$. 

{  So,  if  the  declaration  in  an  action  for  a  conspiracy,  allege  falso  tt  ma- 
litiose  conati  futrunt,  without  alleging  want  of  probable  cause,  it  is  not  suf- 
ficient. Kirtley  «.  Deck.  2  Munf.  10.  Both  malice  and  want  of  probable 
cause  must  appear,  on  the  trial ;  but  it  seems,  that  malice  may  be  infer- 
red from  the  want  of  probable  cause  ;  yet  the  presumption  of  malice  aris- 
ing from  want  of  probable  cause,  may  be  rebutted  by  other  circumstances* 
Bell  v.  Graham,  1  Nott  and  M'Cord,  278.  \ 

So,  if  the  declaration  say,  falso  tt  injuriost  procured,  &c.  it  is  not  sufc 
ficient.     Semb.  1  Rol.  112. 1.  25. 

But,  that  the  defendant  tx  malitia  sua  dtfamart,  ire.  falso  ttinivdiost  cri- 
men ftlonioi  imposuit,  tt  malitiost  procured  him  to  be  indicted,  is  sufficient, 
for  upon  the  whole  declaration  it  appears  to  be  malicious.  R.  1  Rol.  115. 
1.15. 

Or,  that  the  defendant  malitiost  inttndtns  dtfamart,  #c.  indictari  fecit, 
tt  falso  deposuit.     R.  1  Leo.  108, 

(C  4.)  Must  shew  the  plaintiff  was  indicted  before  a  proper  juris* 

diction,  and  upon  a  good  indictment. 

The  declaration  must  shew,  that  the  plaintiff  was  indicted  before  justices 
who  had  authority  to  take  the  indictment ;  and  therefore,  if  it  allege  an  in- 
dictment for  treason  before  A.  and  B.  justices  of  C.  B.  ad  pactm  tt  aud>  tt 
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terminand.  ad  gerieralem  gaolce  deliberationem,  <frc.  it  is  bad,  for  it  does  not 
shew,  that  A,  and  B.  were  justices  for  gaol  delivery,  but  only,  that  the  in- 
dictment was  found  before  them  at  a  gaol-delivery.  R.  2  Cro.  357.  2  BuK 
271. 

And,  if  it  be  before  justices  of  gaol  delivery,  it  must  shew  that  the  de- 
fendant was  in  gaol  ;  but  ductus  ad  barram  implies  it.     R.  Cro.  Car.  553. 

And,  if  it  allege  an  indictment  for  barretry  before  A.  and  B.  justices  of 
assize,  it  is  bad,  unless  it  say,  justices  of  oyer  and  terminer.     R.  Cro.  El. 
564. 

So,  if  the  declaration  do  not  say  before  what  judge.     R.  Cro.  El.  724,  5« 

But,  if  the  declaration  allege  the  indictment  before  justices  of  oyer  and 
terminer,  it  is  sufficient,  though  it  do  not  shew  that  they  were  such  persona 
as  might  be  justices  of  oyer  and  terminer  ;  for  that  shall  be  intended.  R. 
after  verdict.     1  Sid.  15. 

And,  if  the  commission  be  erroneous,  yet  the  action  lies  ;  for  it  is  a  great 
slander.     Semb.  1  Rol.  111.  1.  45.     1  Sid*  15. 

So,  if  it  do  not  shew  the  authority  of  the  justices  ad  generalem  sessionem, 
ire.  supplies  it*     R.  after  verdict.     Yel.  116.  (/) 

So,  the  declaration  must  shew  a  good  indictment,  otherwise  he  cannot  be 
lawfully  acquitted  ;  and  this  in  an  action  upon  the  case,  which  alleges  that 
he  was  indicted  and  acquitted,  as  well  as  in  conspiracy.  R.  1  Rol.  110. 1. 
45.     D.  cont.  Yel.  46.  (m) 

-  And  therefore,  if  there  be  an  indictment  for  deceipt  in  the  sale  of  one 
stocking,  omitting  pair  ;  an  action  for  conspiring  such  indictment  does  not 
lie.     R.  1  Rol.  110.  1.  50. 

But,  it  is  sufficient  if  an  indictment  be  for  the  goods  of  a  feme-covert ; 
for  it  shall  be  intended  her  goods  when  sole.  R.  after  verdict.  1  Rol.  111. 
I  5, 

[*]So,  if  the  declaration  shew  a  good  indictment,  and  before  justices  who 
have  authority,  if  upon  oyer  by  the  defendant  it  appears,  that  the  indict- 
ment was  before  other  justices  who  have  not  the  same  authority,  the  dec- 
laration is  bad  :  As  if  an  indictment  is  alleged  before  justices  of  assise,  and 
upon  oyer  it  appears  to  be  before  justices  of  gaol  delivery  ;  for  they  have  a 
distinct  authority.     Vide  Yel.  46. 

Otherwise,  if  the  indictment  be  alleged  boforo  jtustieeo-cgcs*  <Hvcrjctafcianiiix$ 

necnon  adpacem,  fyc.  and  upon  oyer,  it  appears  to  be  before  justices  adpa- 
cem  only ;  for  they  have  the  same  authority.  Per  four  J.  Williams  cont. 
Yel.  46.     2  Cro.  32. 

So,  a  small  variation  between  the  indictment  produced,  and  that  alleged 
in  the  declaration,  does  not  prejudice  ;  as,  if  the  name  of  a  juror  be  Lancas- 
ter in  the  record,  and  Lancester  in  the  declaration.     R.  Al.  91  • 

(C  5.)  And  that  he  was  lawfully  acquitted. 

So,  a  declaration  for  a  conspiracy  in  an  indictment,  must  shew,  quod  fuit 
legitimo  modo  acquietatus.     R.  9  Co.  56.     1 2  Co.  23. 

And,  a  declaration  for  a  conspiracy  in  an  appeal,  where  he  was  nonsuited, 
must  shew,  quod  per  considerationem  curia  quietus  recessit ;  for  if  it  be,  that 
he  was  acquitted,  it  is  bad ;  for  it  shall  be  intended  an  acquittal  by  the 
country.     Reg.  1 34.  b.    Vide  F.  N.  B.  1 1 5. 

And,  an  action  upon  the  case  in  nature  of  a  conspiracy  for  indicting,  must 

(0  But  case  lies  though  the  court  had  no  jurisdiction.    2  Wila.  30$, 

(m)  4  T,  R.  247.  contra  m  an  action  upon  the  tote, 
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say  that  he  was  acquitted,  or  ignoramus  found.  Semb.  upon  demurr.     Per 
Twisd.  1  Sid.  1 5.  (n) 

But  the  omission  is  aided  after  verdict,  in  an  action  upon  the  case.  Per 
Twisd.     1  Sid.  15. 

And,  juratorea  dixerimt  quod  ignorabant,  is  tantamount  to  ignoramus*  R. 
Jon.  20. 

And,  quod fuil  acqtrietatus,  without  saying,  inde  acquietatus,  is  sufficient  ib 
conspiracy,  or  action  upon  the  case.  R.  in  the  one,  and  not  in  the  former. 
2  Cro.  131. — R.  in  both.  2  Cro.  230.  Yek  161* — R.  in  action  upon  die 
case.     Cro.  Car.  286,  315,  419.  (o) 

{  The  prosecution  must  be  terminated.  The  refusal  of  a  grand-jury  to 
act  upon  a  memorial  complaining  of  the  plaintiff,  as  a  publick  officer,  is  not 
a  termination  of  the  prosecution.  O'Driscoll  v.  M'Burney,  2  Nott  & 
M'Cord,  54.  The  mere  presentment  of  an  information  or  complaint  to  a 
grand-jury,  without  an  arrest,  is  not  such  a  prosecution  as  is  necessary  to 
sustain  an  action  for  mal.  pros.  Ibid.  So,  a  rejection  of  the  bills  by  the 
grand-jury,  will  not  support  the  allegation  that  the  plamtitf  had  been  legally 
acquitted.     Thomas  v.  De  Graffenreid,  2  Nott  &  M'Cord,  143. 

So,  a  discharge  from  arrest,  by  the  magistrate  before  whom  the  plaintiff 
is  brought  for  examination,  on  a  charge  of  suspicion  of  felony,  on  the  ground 
that  there  is  no  ground  for  suspicion,  is  a  lawful  acquittal.  Secov  v.  Bab- 
pock,  2  Johns.  Rep.  203.  }  N 

TFIE  PLEA. 

Vide  Pleader,  (2  K.) 
Vide  more  of  Conspiracy,  in  Justices  op  Peace,  (B  107.) 

— — i  i  i  ■  .  i.  »  ■     ■  ■  ■  ■— — ^  i      || 

(»)  1.  In  action  for  malicious  prosecution  or  arrest,  St  must  be  shewn  that  the  original 
snit  is  terminated,  otherwise  there  might  be  two  contradictory  verdicts.  Dougl.  215.— -2. 
The  role  holds  in  the  case  of  a  malicious  commitment  under  the  warrant  of  a  magistrate 
upon  a  charge  of  felony,  since  that  is  but  a  preparatory  step  in  order  to  trial.  2  T.  R.  225.— 
3.  In  an  action  for  that  cause,  the  averment  that  the  plaintiff  was  discharged  from  his  im- 
prisonment, without  disclosing  upon  what  grounds,  does  not  sufficiently  shew  that  the  pros* 

SrtS,D.  T?s2?  8&  hen^*sS$tt2a,Tfi  taflbWMira'toftaa.Tiy the  *«rdict  of  a  jwy. 

(o\  I.  The  essential  ground  of  an  action  for  malicious  prosecution  is,  that  a  legal  prosecu- 
tion was  carried  on  without  a  probable  cause.     Every  other  allegata '  "!  *  J^^  ^ 
this ;  but  this  must  be  substantially  and  expressly  proved,  and  cannot  be  implied.     1  1 .  R. 
544.  784-     Vide  Ld.  Rd.  381.  4  Burr.  1071.-2.  Trem  toe  want  of  probable  cause  malice 
may  be/and  usually  is  implied.     1  T.  R.  545.  784.-3.  Though  held  that  an  action  for  ma- 
licious prosecution,  in  indicting  the  plaintiff  for  an  assault  and  battery,  where  the  bill _has  not 
been  found,  cannot  be  supported  without  evidence  of  express  malice,  as  well  as  of  the  want 
of  probable  cause.     1  Mars.  12.  5  Tauot.  187.— 4.  kwmpro*  *B<rt>™^r*™*?*mJ^e- 
4  Taunt.  7—5.  Nor  an  acquittal  from  want  of  prosecution.     9  ****•  *"-  .  \;™  ~pL 
Graham,  1  Nott  and  M'Cord,  278.     O'Driscoll  t>.  M'Burney,  2  Nott  fc  M'Cord,  54.— 6.  The 
commitment  of  the  plaintiff,  or  binding  him  in  a  recognizance  for  his  appearanoe  at  court,  to 
answer  a  charge  of  felony,  although  he  is  acquitted  on  the  trial,  is  sufficient  evidence  of  pro- 
bable cause  in  an  action  for  malicious  prosecution  ;  yet,  the  plaintiff  may JP™*»  »« •»• 
prosecution  was,  in  fact,  without  probable  cause.     Maddox  v.  Jackson,  4  Munf.  462.     bo,  a 
conviction  before  an  inferior  court  of  competent  jurisdiction,  is  conclusive  evidence  of  pro- 
bable cause,  though,  on  an  appeal,  the  plaintiff  is  finally  acquitted  before  a  supenour ^court. 
Whitney  v.  Vcckham,  15  Mass.  Rep.  243.-7.  The  material  allegations  in  an  action  for  ma- 
licious prosecution,  are,  malice  of  the  defendant,  and  want  of  probable  cause.    Cameo  r. 
Meldrum,  1  Marsh.  224.  } 
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H  ACTION  UPON  THE  CASE  FOR  A  DECEIPT. 

(A)  WHEN  IT  LIES.  p.  345. 

(A  1.)  For  deceipt  in  play*  p.  345. 

(A  2.)  Forgery,  &c  p.  346. 

(A  3.)  Personating,  p.  346. 

(A  4.)  Tortious  proceeding  in  law.  p.  346. 

(A  5.)  For  deceipt  in  bis  trust,  p.  348. 

(A  6.)  In  bis  office,  p.  349. 

For  misfeasance  in  an  officer,  yide  Action  upon  the 

Case  for  Misfeasance.  (A.  1.) 
For  neglect  in  an  officer,  vide  Action  upon  the  Case 

for  Negligence,  (A  2.) 
(A  7.)  In  bis  trade,  p.  350. 
(A  8.)  In  a  sale ; 

By  a  false  affirmation,  p.  350. 
(A  9.)  Or  other  falsity,  p.  351. 
(A  10.)  For  a  false  Affirmation  upon  other  occasions,  pw 

352. 
(A  11.)  For  a  false  warranty,  p.  352* 

(B)  AGAINST  WHOM  IT  LIES.  p.  354, 

(C)  BY  WHOM  IT  LIES.  p.  355. 

(D)  AT  what  iimr.ii  L.m,a.  p.  356. 

(E)  WHEN  DECEIPT  DOES  NOT  LIE.  p.  356. 

(E  1.)  For  a  judicial  act.  p.  356. 

(E  2.)  For  a  prejudice  without  a  trust,  p,  356. 

(E  3.)  For   an  unsuccessful  endeavour  in  his  trust,  &c  j* 

(E  4.)  For  a  falsity,  without  warranty,  p.  357. 
(E  5.)  When  there  is  another  remedy,  p,  357. 

(F)  THE  PROCEEDING  IN  AN  ACTION  FOR  A  DECEIPT. 

(F  1.)  The  original,  p.  358. 
(F  2.)  The  declaration ; 
Must  be  laid  in  the  proper  ceunty.  p.  358k 
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(F  3.)  With  a  scienter,  &c.  p.  359, 
(P  4.)  The  plea.  p.  359. 

(A)  WHEN  IT  LIES. 

(A  1.)  For  deceipt  in  play. 

An  action  upon  the  case  for  a  deceipt  lies,  when  a  man  does  any  deceipt 
to  the  damage  of  another. 

[*]As  if  a  man  play  with  false  dice,  and  thereby  win  the  money  of  anoth- 

.    R.  1  Rol.  100.  1.  40.     F.  N.  B.  95.  D.     R.  Cro.  El.  90. 

Though  he  do  not  entice  the  other  to  play ;  for  the  enticement  is  not  the 
cause  of  the  action,  but  the  using  false  dice.     F.  N.  B.  95.  D. 

So,  if  a  man  practise  deceipt  at  cards,  and  thereby  win  money*  R.  Mo. 
776. 

(A  2.)  Forgery,  &c 

So,  if  a  man  forge  a  statute  merchant,  &c.  in  my  name,  and  sue  a  capias 
upon  it,  whereupon  I  am  taken.  F.  N.  B.  96.  B.  Reg.  112.  b.  114.  b. 
1)5.  a. 

Or,  forge  a  grant  of  a  presentation,  and  make  use  of  it  in  a  court  chris- 
tian,   F.  N.  B.  96*  C.     Reg.  1 12.  b.  1 16.  b. 

Or,  forge  letters  of  resignation  of  a  benefice.  F.  N.  B.  99.  K.  Vide 
Reg.  114.  b. 

So,  if  he  obtain  money  from  another  by  counterfeit  letters  to  his  servant. 
R.  2  Cro.  223. 

So,  if  he  rase  the  name  of  the  obligor  out  of  a  bond,  and  insert  the  name 
of  A.,  and  then  sue  him.     1  Rol.  100.  1.  15. 

Or,  if  a  parson  rase  the  name  of  A.  and  insert  B.  and  publish  him  in  the 
church  as  excommunicated.     R.  1  Rol.  100.  1.  20.     Cro.  EL  838. 

(A  3.)  Personating. 

So,  it  lies,  if  a  man  falsely  personate  another :  As,  if  a  man  sue  a  writ  in 
my  name  without  my  privity,  for  which  writ  a  fine  ought  to  be  paid  in 
chancery ;  (as  the  course  is,  for  every  writ  of  debt  of  the  value  of  40/.  or 
more,  and  for  every  praecipe  quod  redact,  except  right  patent,  for  land  of  the 
annual  value  of  five  marks.)     F.  N.  B.  25.  E.     Reg.   112  a. 

Or,  purchase  a  qnare  impedit  in  my  name,  without  my  privity  j  and  then 
abate  it,  or  be  nonsuited.     F.  N.  B.  96.  a.     Reg.  1 12.  a. 

Or,  sue  a  capias,  ire.  in  my  name  against  A.  whereby  he  is  arrested.  7 
Co.  4.  b. 

Though  the  process  be  erroneous  ;  for  the  defendant  cannot  take  advan- 
tage of  the  error.     R.  7  Co.  4.  b. 

So,  if  a  man  appear  in  court  in  the  name  of  another,  and  confess  the 
action.     F.  N.  B.  97.  a. 

Or,  acknowledge  a  fine.     Reg.  113.  b. 

Or,  become  bail  in   an  action  there  depending. 

Or,  acknowledge  a  statute  in  the  name  of  another.  F.  N.  B.  100.  a.  1 
Rol.  Ab.  100. 1.  5. 

Or  a  judgment,  or  recognizance.     1  Rol.  100.  1.  5. 

So,  if  a  man  is  sworn  upon  an  inquest  in  the  name  of  another  who  is  im- 
panelled.    Per  two  J.  Mar.  81. 
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So,  if  a  man  falsely  affirma  to.  A.,  who  has  money  to  deliver  to  B«,  that 
he  is  B.     R.  Mo.  538. 

(A  4.)  Tortious  proceeding  in  law.     Vide  Action  upon  the  Case 

for  a  Conspiracy,  (A.) 

So,  if  a  man  proceed  against  another  at  law  deceptive  ;  as,  if  tenant  in 
ancient  demesne  levy  a  fine  in  C.  B.  to  make  his  land  frank-fee,  the  lord 
shaft  have  deceipt,  and  shall  avoid  the  fine.  2  Inst.  216,  217.  in  [*]marg. 
F«  N.  B.  48.  A.     10  Co.  50.  a.     Vide  in  Ancient  Demesne,  (E  2.) 

So,  if  more  lands  are  inserted  in  a  fine,  than  the  conusor  intended,  deceipt 
lies,  and  the  fine  shall  be  avoided.     2  Inst.  216. 

So,  upon  the  st.  M.  Ch.  9  H.  3.  24.  if  the  tenant  purchase  a  praecipe  in 
capif  e,  by  which  the  lord  loses  his  court,  the  lord  shall  have  deceipt,  and  re- 
cover his  damages,  but  shall  not  avoid  the  judgment.  2  Inst.  39.  1  Rol. 
101.1.25.     F.  N.  B.  98.  M. 

So,  if  a  man  make  use  of  the  process  of  law  for  delay  ;  as,  if  A.  having 
recovered  against  B.  in  an  assise,  remove  the  record  into  B.  R.  or  C.  B.  to 
have  execution  of  the  damages,  and  B.  to  defraud  the  execution  sues  a  writ 
to  remove  the  record  into  Chancery  upon  a  surmise  that  he  will  sue  an  at- 
taint, but  does  not  sue  an  attaint.     F.  N\  B.  96.  E.  Reg.  113. 

If  a  man  sue  a  protection  for  delpy ;  as,  a  protection  quia  moraturus,  when 
he  is  within  the  kingdom.     F.  N.  B.  97.  B.     1  Rol.  100.  I.  25.  3d. 

A  protection  quia  profecturus,  when  he  does  not  go.  1  Rol.  100. 1.  28. 
Reg.  1 13.  b.     Vide  F.  N.  B.  97.  b.  in  marg. 

Otherwise,  if  he  be  stayed  by  sickness.     1  Rol.  100. 1.  30. 

So,  if  he  confess  a  judgment  to  A.  to  defeat  an  action  brought  against  him 
by  B.    R.  Carth.  4. 

So,  if  a  man  procure  a  vexatious  suit ;  as,  if  a  man  sue  a  capias  upon  a 
forged  statute.     F.  N.  B.  96.  b.  (a) 

If  a  man  procure  another  to  commence  an  action  in  any  court  against  A. 
to  vex  him.     F.  N.  B.  98.  N.     2  Inst.  444.     1  Sal.  14. 

Or,  sue  in  the  name  of  another  upon  a  recognizance  satisfied.    F.  N.  B. 
100.  B. 

Or,  sue  in  the  name  of  A.  witliout  his  privity ;  though  it  be  for  a  just  debt. 
R.  Mar.  48.     1  Rol.  101. 1.  50. 

Or,  procure  a  scirefacias  to  be  sued,  and  two  nichils  returned  against  him, 
who  was  not  bail.     R.  Cro.  El.  628, 

Or,  prosecute  the  bail,  when  he  knew  the  principal  was  surrendered.  R. 
2  Cro.  667. 

So,  if  a  man  chase  A.'s  cattle  into  B.'s  close,  per  quod  he  is  subjected  to 
an  action  by  B.     1  Rol.  1 00. 1.  52. 

Or,  make  use  of  process  vcxatiously  ;  as,  if  a  man  after  a  debt  levied  by 
fieri  facias,  knowing  it,  sues  another  fieri  facias  for  vexation.     R.  1  Rol. 
103.  1.  5.  34.  1.  5.     1  Brownl.  12.     K.  Hob.  205.  266. 

Otherwise,  if  he  knew  nothing  of  the  first  execution.     Agr.  Hob.  266. 

So,  if  he  takes  A.'s  goods  scienter,  upon  an  attachment  against  B.  R.  1 
Sid.  183.     1  Lev.  129. 

Though  the  scienter  is  omitted.     1  Lev.  129. 

So,  if  a  man  arrest  another  in  London,  when  he  knows  that  he  was  for- 
merly discharged  upon  an  arrest  there  by  habeas  corpus  for  a  priority  of 
suit.     1  Rol.  102. 1.  10. 


(a)  Vid«  supra. 
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If  the  bail  remove  a  cause  in  London  by  habeas  corpus  into  B.  R.  and 
there  put  in  insufficient  bail,  by  which  the  first  bail  in  London  are  discharg- 
ed, after  a  procedendo.     R.  1  RoL  102*  1.  40.     R.  Cro.  El.  714. 

r*->u°-  if-the  bail  inform  the  c,erks  of  B-  R-  deceptive,  that  the  second 
r  Jpail  is  sufficient ;  though  they  do  not  procure  the  habeas  corpus.  R.  I 
Rol.  102.  1.  50. 

So,  if  a  man  sue  vexatiously  ;  as,  if  he  sue  in  an  inferior  court,  and  has 
judgment,  and  execution,  when  the  defendant  knew  nothing  of  the  suit* 
Lut.  67. 

Or,  sue  in  the  spiritual  court,  till  the  defendant  be  excommunicated,  wha 
knew  nothing  of  the  suit.     R.  1  Sid.  463.     1  Lev*  292. 

Or,  sue  there  upon  the  fame  of  incontinency,  when  there  was  no  such 
feme.     R.  Cro- Car.  291, 

Or,  maliciously  procure  a  false  presentment  there.     Dub.  2  Cro.  356. 

If  he  sue  in  the  spiritual  court,  where  it  appears  by  the  libel,  that  the 
tourt  has  no  jurisdiction.     R.  2  Cro.  134. 

So,  if  he  sue  in  an  inferior  court,  knowing  that  the  cause  of  action  arose 
out  of  the  jurisdiction.  Lut.  1571.  1 566.  1 567.  R.  Skin.  131.  Vide  post 
(El.)  *" 

Otherwise,  if  it  be  not  alleged,  that  the  plaintiff  knew  it,  Lut.  935.  937. 
J566.   1567. 

So,  if  he  lay  his  action  in  a  county,  where  he  knows  the  defendant  doe* 
not  inhabit,  with  intent  to  outlaw  him.     R.  1  Rol.  103.  1.  15.  Lane,  50. 

If  he  allege  damages  to  500/.  where  he  has  not  cause  of  action  for  mora 
than  40/.  with  intent  to  oust  the  party  of  bail.     R.  3  Lev.  211.  Lut.  1572. 

1  Sal.  14,  15.     R.  1  Sid.  424.     1  Mod.  4.     Vide  post,  (A  10.) 

But,  an  attachment  does  not  lie  for  this,  as  a  contempt  to  the  court*     R* 

2  Mod*  Ca.  227. 

So,  if  a  man  exhibit  false  articles  to  a  master  in  chancery  againt  A.  upon- 
which  he  is  bound  to  his  good  behaviour.     R.  1  Rol.  33.  1.  30. 

If  he  sue  for  tithes  in  the  spiritual  court,  when  he  had  made  a  composi- 
tion.    Hob.  205,  6.     Vide  post,  (E  1.) 

So,  if  a  man  cause  another  to  be  arrested  malitiose,  without  cause.     Dub» 

3  Lev.  210-  Semb.  Lut.  68.  Per  Hob.  Hob.  267.  PerPemb.  2  Mod, 
52.  Semb.  per  C.  B.  H.  3.  Ann.  inter  Bird  and  Line,  (Reported  Comyns's 
Reports,  190.  193)    Cont.  1  Sal.  14.     Vide  post,  (E  1  •).(*) 

But  it  does  not  lie  before  the  original  action  is  determined.  R.  in  C.  B. 
H.  8.  Ann.  inter  Bird  and  Line,  (Reported  in  Comyns't  Reports,  190*  193.) 
D.  ijSal.  15. 

Sp,  if  a  man  join  any  one  in  a  suit  by  collusion  ;  as,  if  a  man  sue  two  as 
executors,  and  one  of  them  is  not  an  executor,  and  he  confesses  the  action, 
the  true  executor  shall  have  deceipt,  and  recover  so  much  in  daitoages.  F« 
N.  B.  98.  H. 

So,  if  a  man  imbezil  a  writ,  deceipt  lies  against  him.     F.  N.  B.  98.  E. 

Or,  procure  another  to  imbezil  it,  if  it  be  imbeziled.     F.  N.  B.  98.  E. 
{  No  action  will  He  for  obtaining  a  decree  by  false  and  forged  evidence, 
while  the  decree  remains  in  force.     Peck  v.  Woodbridge,  3  Day,  30.  \ 

m 

(A  5.)  For  deceipt  in  bis  trust 

So,  if  a  man,  being  intrusted  in  his  profession,  deceive  him  who  intrusted 

-  ■        ■    i  —  '    ■  ■ 

(6)  Vide  supra. 
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him  ;  as,  if  a  man  retained  of  counsel,  become  afterwards  of  counsel  with 
the  other  party  in  the  same  cause.     1  Rol.  91. 1.  34. 

[*]Or,  discover  the  evidence,  or  secrets  of  the  cause. 

Or,  being  retained  to  attend  at  such  a  day  at  Guildhall,  does  not  come  ; 
whereby  the  cause  is  lost.     1  Rol.  91.  1.  36. 

So,  if  an  attorney  act  deceptive  to  the  prejudice  of  his  client ;  as,  if  by 
collusion  with  the  demandant  he  make  default  in  a  real  action  ;  whereby 
the  land  is  lost.     F.  N.  B.  96.  D.     1  Rol.  95. 1.  40.     Reg.  113.  a. 

So,  if  he  appear  without  warrant,  and  make  default  by  collusion.  F.  N. 
B.  96.  E.     Reg.  113.  a. 

Or,  61e  a  writ  of  seisin  with  the  sheriff,  when  there  was  no  judgment  •, 
whereby  his  client  is  ousted  of  his  land.     1  Rol.  93.  I.  2. 

So,  if  the  servant  of  a  merchant  put  goods  upon  land  before  the  customs 
paid;  whereby  they  are  forfeited.     R.  1  Rol.  105.  1.  40.  2  Cro.  265. 

If  a  shepherd  procure  sheep  committed  to  his  care  to  be  seised  as  estrays. 
R.  1  Rol.  101. 1.  10.     Al.  3. 

(A  6.)  Id  his  office,  (c) 

So,  if  an  officer,  being  intrusted  by  the  law,  act  deceptive  in  his  office  *,  as 
if  a  sheriff  return  the  tenant  summoned,  by  which  he  loses  the  land,  when  he 
was  not  summoned :  the  tenant  shall  have  deceipt,  and  be  restored  to  the 
land.     F.  N.  B.  97.  C.  D. 

And,  the  tenant  shall  have  deceipt  after  judgment  for  the  demandant  be- 
fore his  entry ;  otherwise  he  may  delay  his  entry  until  the  viewers  and  siiro- 
rooners  are  dead  :  but,  whether  he  was  summoned  or  not,  cannot  be  tried 
but  by  examination  of  the  viewers,  summoners,  and  pernors.  F.  N.  B. 
97.  C. 

And,  if  the  demandant  make  a  feoffment,  deceipt  lies  against  him,  his 
feoffees,  and  the  sheriff.     F.  N.  B.  97.  C. 

And,  if  the  demandant  and  sheriff  are  dead,  it  lies  against  the  heir  of  the 
demandant.     F.  N.  B.  97.  C. 

So,  in  an  execution  upon  a  recognisance,  if  the  sheriff  return  the  defend- 
ant summoned,  when  he  was  not  summoned,  by  which  the  plaintiff  has  exe- 
cution ;  the  defendant  shall  have  deceipt  against  the  plaintiff  and  the  sheriff, 
and  shall  have  restitution;  and  the  sheriff  shall  be  punished  for  his  falsity. 
r.  JN.  Jd.  97.  Dm 

So,  if  the  plaintiff  recover  in  wast,  where  the  defendant  was  not  summon- 
ed.    F.  N.  B.  98.  B. 

So,  if  husband  and  wife  lose  by  default  the  land  of  the  wife,  deceipt  lies 
for  them ;  or  for  the  wife  after  th«  death  of  her  husband.  F.  N.  B.  98.  C. 
99.  B. 

So,  if  a  plaintiff  in  a  quare  impedit  recover  by  default,  when  the  defendant 
was  not  summoned ;  he  shall  have  deceipt,  and  thereupon  a  writ  to  the 
bishop.     F.  N.  B.  98.  G.  r 

So,  in  an  annuity,  and  scire  facias  upon  it,  if  the  plaintiff  recover  by  de- 
fault, when  the  defendant  was  not  summoned.     F.  N.  B,  98.  S. 


(c)  The  foUowingnote  is  in  Serj.  Hill's  copy  :— 

I™?  J'  Buf  ?etvid'  "**•*»•  *  Black«  920'  **ere  an  action  was  adjudged  loiie 
^!^^nmWM0,ierfKaUth0'i2cd^  actof  P^kmentto  pave  streets,  notwiCSding  an 
#Bi-  ?  g,V6!5  £  6i  *?*?Znl>  Jut  there  Werc  no  ne«ative  worda  to  «c^e  the  courts  1 
lESZE^i  %  r6  ^tmtlff  ha,d  8U8lained  *™t  dainage,  and  the  sessions  could  notri^ 
T^bT  ^      wauWI»w  b"tt  b* » inadequate  remedy.  P 
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f         f  *]So,  if  a  vouchee  lose  by  default,  when  he  was  not  summoned.     F.  N. 

f       B.  98.  A, 

And,  if  a  defendant  lose  by  default,  not  being  summoned,  deceipt  lies ; 
though  the  king  was  demandant.     F.  N.  B.  99.  F. 

So,  if  the  escbeator  return  a  writ  directed  to  him,  without  taking  an  in- 
quest; though  he  be  an  officer  of  record.     F.  N.  B.   100.  C  D.     Reg* 

115.  b.  ~      r       ,, 

So,  if  the  under-escheator  make  a  return  different  from  the  office  found  by 

the  escheator-     F.  N.  B.  100.  C.     1  Rol.  92.  1.  20.     9  H.  6.  60. 
So,  if  a  sheriff  act  wrongfully  in  the  county  court,  without  the  assent  of 

the  suitors.     1  Rol.  92.  1.  10. 
If  bailiffs  in  ancient  demesne  proceed  after  the  record  removed.     1  Rol. 

92. 1.  1 5. 
So',  if  a  sheriff  make  a  false  return.     1  Rol.  92. 1.  23.  35.  94.  1.  10,  2 

Inst.  452. 
If  an  officer  of  a  corporation  make  a  false  return  upon  a  mandamus.     1 1 

Co  99  b 
So,  if  a  sheriff  return  a  juror,  who  has  no  issues  ;  hy  which  his  successor 

is  charged  with  the  issues.     1  Rol.  92. 1.  SO. 

Or,  commit  the  return  of  a  pannel  to  another,  who  has  not  the  return  of 
writs :  wherehy  the  pannel  is  quashed.     1  Rol.  93. 1.  5. 

So,  if  a  sumner  in  the  spiritual  court  cite  any  one  into  the  spiritual  court 
for  vexation,  without  process  against  him.     R.  1  Rol.  93.  1.  30. 

Or  return  any  one  warned,  when  he  was  not ;  wherehy  he  is  excommu- 
nicated?R.lRoh  92. 1.  45.     D.  Mar.  plt  169.     R,  %  Cro.  351.    R.  Mo. 

8"  V*ide2fOTmisfetsance  in  an  officer,  Action  upon  the  Case  for  Misfeasance, 
(A  1  )    For  neglect  in  an  officer,  Action  upon  the  Case  for  Negligence. 

(A  2.) 

(A  7.)  In  his  trade. 

So,  if  a  man  who  professes  skill,  deceive  him  who  confides  in  hU  skiU : 
4s  if  a  south  lame  my  horse.     1  Rol.  91. 1.  51.     1  Sand.  32. 

i  a  faSr  4ke  ujin  him  to  cure  my  horse  being  [""j"  »£>  *ft 
and  by  his  negligence  and  imprudence  kill  him.    R.  1  Rol.  91.1.  54.  105. 

1.  15. 

#  Or  kill  him  bv  bad  medicines.     1  Rol.  91. 1.  45.  9 

£;  if  a  clmon  surgeon  maim  my  hand,  by  his  ignorance  »  the  cure. 

?.  Gray,  1  Mass.  Rep.  101.  } 
Vide  post,  (F  3.) 

(A  8.)  In  a  sale— By  a  false  affirmation. 

174.  *•  [*350] 


356    ACTION  UPON  THE  CASE  FOR  A  DECEIPT. 

{  An  action  for  deceit  in  a  sale,  whether  of  provisions  or  other  articles, 
can  only  be  sustained,  where  an  affirmation,  wilfully  false,  or  some  artifice, 
is  proved,  or  is  to  be  presumed  from  the  circumstances  attending  the  trans* 
action,  Emerson  v.  Brigham,  10  Mass,  Ren,  197.  Vide  Van  Bracklin  v. 
Fonda,  12  Mass,  Rep.  468.  \ 

[*]If  a  merchant  sell  cloth,  that  he  knows  to  be  badly  fulled.  1  Rol.  90. 
1.  38.     Kit.  174.  a. 

So,  if  one  sell  stone  for  bezoar,  when  he  knows  it  not  to  be  so.  R.~  2 
Cro.  469.     Vide  2  Cro,  4. 

So,  if  a  man  sell  goods  as  his,  when  they  are  the  goods  of  a  stranger, 
without  an  express  warranty.     Per  two  J.   cont.  2  Cro.  197.     R.  ace.   1 

c   *£f  u  45#  50#     R'  2  Cro'  474*      I  Scott"-  Scott,  2  Marsh.  217.  j 
So,  if  the  seller  say,  that  they  are  tfie  goods  of  A.  which  he  has  authori- 
ty to  sell,  when  they  are  the  goods  of  another ;  though  it  is  not  averred, 
that  he  knew  them  to  be  the  goods  of  a  stranger.     R.  1650.     1  Rol. 
91. 1*  5. 

So, if  he  sell  ahorse,  affirming  him  to  have  been  his  horse  from  a  colt, 
when  he  was  not.    R.  1  RqI.  91. 1,  10. 

If  he  sell  a  stone,  or  jewels,  affirming  them  to  be  good,  when  they  are 
not.  Cont.  without^ warranty  but  And.  ace.  2  Cro.  4.  Semb.  ace.  2  Cro. 
469.     Per  Poph.  Jjy.  75.  a.  in  marg. 

thS^  tjS^  ^nni,«.  *•  ?.nt  *<>  be  so  much,  when  it  is  not :  for 

i  lS?Vo2. iftfah  hi.      m       own  knowledse-    R«  »  Sid-  146- 

potitle3,SeR!aMo.ai26?ling  **  he  had  a  S^  m*>  **»  be  knew  he  had 
If  he  sell  tytbes,  knowing  that  he  had  no  right  to  them.     R.  Mo.  467. 

*W?W  arll^  ***£•  ^  *t  P088e88ion  of  g«od8»  the  bare  affirmation 

rft  ofn^'n  9,U  wT*  to  *""!  an  action  of  deceiPt»  ^  they  are  not. 
R.lSal.210.     R.  3  Mod.  261.     Sho.  68.     Carth.  90.(d) 

er.    R."2  Cro.  *S£  **  a°ti°n  ***  befcfB  the  g0ods  are  ****  b7 the  own' 
And,  though  the  money  is  not  paid  for  them.    R.  9  H.  7.  21 .  b  M 
j  In  an  action  for  the  price  of  a  chattel,  the  defendant  may  Drove  a  do 

T*?£fV?le'£d  Y  ?  WM  °f  no  va,ue  and  A»  defeat^  En  ?£ 
if  the  defect  produced  only  a  partial  diminution  of  the  value,  it  shall  Jo 

in  qut.gat.on  of  damages.    Beecher  *.  Vrooman,  13  John!,  Rep.lS.T 

(A  9.)  Or  other  falsity. 

jus.  *  eves?*  tav  ps  imd  •  -*  ■ft""ri«  «*-■ 
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\  So,  where  A.,  who  was  indebted  to  B.  &  C.  by  covenant,  fraudulently 
obtained  a  release  of  the  covenant  by  Bt,  who  was  insolvent,  and  pleaded 
the  release  in  bar  of  an  action  brought  on  the  covenant*  Coleman  v. 
Woicott,  4  Day,  4. 

So,  deceipt  will  lie  for  fraudulently  selling  land  which  has  no  existence, 
notwithstanding  the  covenants  in  the  deed,  which  the  plaintiff  may  treat  as 
a  nullity,     Wardell  i?.  Fosdick,  13  Johns.  Rep.  325. 

So,  where  one  is  induced  to  purchase  land  by  the  false  representations 
gf  the  vendor,  that  certain  privileges  are  annexed  to  it,  which  are  not  in* 
eluded  in  the  deed.     Monell  v.  Colden,  13  Johns.  Rep.  395.  \ 

So,  if  a  woman  give  a  man  blanda  verba  aquipolleniia  to  a  promise  of 
marriage  ;  whereby  she  obtains  of  hirn  presents,  and  other  services.  R. 
Cro.  El.  79. 

If  a  man,  being  married,  pretended  himself  single,  and  inveigle  another 
to  marriage*     R.  Skin.  119. 

So,  if  a  clothier  sell  bad  cloths,  upon  which  he  put  the  mark  of  another, 
who  made  good  cloths.     R.  2  Cro.  471.(/) 

[*](A  10.)  For  a  false  affirmation  upon  other  occasions. 

So,  if  a  man  by  a  false  affirmance  of  a  thing  within  his  knowledge  pro- 
cure a  fact  to  be  done,  which  otherwise  would  not  be  done :  as,  if  A.  send 
his  servant  to  buy  a  horse,  who  buys  it  and  pays  for  it,  and  the  seller  af- 
firms to  A.  that  he  was  not  paid,  whereby  A.  pays  him.  R.  1  Rol.  106, 
L20. 

)  So,  if  a  stranger  deceitfully  affirm,  the  horse  of  A.  to  be  sound,  which 
is  unsound,  and  B.  is  thereby  persuaded  to  purchase  it,  an  action  will  lie 
for  the  deceit.     Irwin  v.  Sherril,  Tay.  1  • 

So,  it  will  lie,  where  two  persons,   fraudulently,  obtain  a  conveyance  of 
the  real   estate  of  another,  without  an  adequate  consideration,  and  after- 
wards, represent  to  his  creditors  that  he  is  a  bankrupt, '  and  advise  them 

~^— —  —  ■■  ■ ■      _ii.  -        — —  _-.     .  ..-    ..  —  .     _.....    _  —  ......  —     . _  — 

(/)  1.  A  fraudulent  misrepresentation  (and  fraud  is  of  the  essence  of  the  injury)  occa- 
sioning damage,  the  falsehood  whereof  the  person  to  whom  it  is  made  has  no  means  to  de- 
tect, is  actionable  ;  whether  or  not  the  party  is  himself  to  gain  by  it ;  and  if  it  consists  in 
misrepresenting  another's  circumstances,  whether  or  not  there  is  collusion  between  them. 
ST.  R.  51  .—2.  Fraud,  however,  or  the  intention  to  deceive,  is  the  very  essence  of  an  in- 
jury occasioned  by  misrepresenting  another's  circumstances:  if  the  party  was  himself  mis* 
taken,  no  degree  of  blame,  the  essential  in  every  legal  injury,  can  be  imputed  to  him.  3 
T.  R  51.  1  East,  318.  2  East,  92.  3  B.  &  P.  367 — 3.  Yet  whether  or  not  the  party  is 
himself  to  gain  by  it  is  wholly  immaterial..  Ibid— 4.  And  whether  or  not  he  knew  of  the 
real  state  of  things.  12  East,  635.  n.— -6.  But  if  made  in  answer  to  an  inquiry,  the  inquiry 
itself  must  hare  been  made  oonajfofe,  and  not  with  the  view  of  indirectly  obtaining  a  guar- 
antee. 3  B.  &  P.  367.-6.  An  acUon  for  a  fraudulent  misrepresentation  of  another's  credit 
lies,  notwithstanding  the  party,  when  he  made  it,  added,  u  if  he  does  not  pay  you  for  your 
goods,  I  will."  2  N.  R.  241. — 7.  The  question  as  to  the  time  during  which  a  person  shall 
be  responsible  as  for  a  false  representation  upon  a  character  given  to  another,  to  induce 
a  third  person  to  trust  him,  mast  depend  upon  the  particular  circumstances  attending 'the 
representation,  and  the  understanding  and  conduct  of  the  parties.  1  Taunt.  558.  De 
Graves  v.  Smith,  MSS.  Fell  on  Guar.  308.  2  Camp.  533. — 8.  And  though  in  ordinary 
cases  the  person  who  misrepresents  the  circumstances  of  another  is  not  liable  beyond  the  val- 
ue of  the  goods  furnished  on  the  facts  of  the  representation,  (2  Camp.  533.)  ;  yet  circum- 
stances may  exist,  which  will  render  him  liable  to  losses  arising  from  subsequent  dealings  ; 
as  where  it  was  made  known  to  him,  that  the  creditor  intended  to  open  a  general  account 
with  the  party  trusted.  1  Taunt.  558.-*9.  If  one  who  has  sold  goods  on  the  representation 
of  another  concerning  the  borer's  circumstances,  afterwards  tell  the  buyer  that  he  will  sell 
aim  no  more  goods,  without  further  references,  and  after  that  entrusts  him  to  a  greater 
amount,  the  person  making  the  representation  is  not  liable  beyond  the  sum  doe  at  the  time 
of  <he  sellers  making  such  declaration.    1  Taunt,  558. 
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to  seize  his  property,  by  which  he  is  ruined  in  his  business,  and  loses  his  es- 
tate.    Bulkley  r.  Storer,  2  Day,  531. 

So,  where  A.  B.  and  C.  entered  into  a  combination  to  defraud  such  mer- 
chants and  others,  as  they  should  be  able  to  impose  upon,  by  representing  A. 
as  a  man  of  property,  and  worthy  of  credit,  when  in  fact,  he  was  a  bankrupt, 
by  which  A.  obtained  credit  for  goods  to  a  large  amount*  Gardner  v.  Pres- 
ton, 2  Day,  205. 

So,  a  fraudulent  recommendation  of  an  insolvent-person,  as  solvent,  or  a 
suitable  person  for  a  partner  in  trade,  whereby  another  is  induced  to  trust 
him  with  goods,  and  enter  into  partnership  with  him,  is  a  good  cause  of  ac« 
tion.  Bean  v.  Bean,  12  Mass.  Rep.  20.  Upton  v.  Vail,  6  Johns.  Rep* 
181.     Vide  Wardt?.  Center,  3  Johns.  Rep.  269.  } 

If  a  man  affirm  himself  of  full  age,  when  he  is  an  infant ;  and  thereby  pro- 
cure money  to  be  l$nt  to  him  upon  mortgage.     1  Sid.  1 83. 

If  a  man  affirm,  that  a  defendant,  arrested  at  his  suit,  owes  him  5,000/. 
when  he  does  not ;  whereby  he  lies  in  prison  for  want  of  bail.  R.  1  Sid. 
424.     Per  Twisd.  1  Sid.  463. 

{  So,  an  action,  in  nature  of  deceit,  will  lie  for  false  representations  by 
words  and  actions  made  with  intent  to  deceive,  whereby  the  plaintiff  sus- 
tained damage,  though  the  defendant  had  no  interest  in  miking  such  repre- 
sentations.    Hart  ?•  Tallmadge,  2  Day,  381,  \ 

(A  1 1.)  For  a  false  warranty. 

So  deceit  lies,  when  upon  a  sale  a  man  warrants  that,  which  afterwards 
appears  to  be  false :  as,  if  he  warrant  the  cloth  sold,  to  be  of  such  a  length. 
F.  N.  B.  98.  K.     R.  1 1  Ed.  4.  6. 

If  he  warrant  a  horse  to  be  sound.     1  Rol.  96. 1.  20.  97. 1.  15. 

Or,  a  ton  of  wine.     1  Rol.  96.  1.  15. 

Or,  wool  to  be  merchandizable,  when  it  is  full  of  moths.  1  Rol.  96. 
1.  40. 

So,  if  a  common  carrier  of  cattle  over  the  Humber  warrant  the  carriage 
of  a  horse  safely ;  and  he  perishes  by  the  boat's  being  overloaded  with 
other  horses.     1  Rol.  96.  1.  47. 

So,  if  a  man  warrant  a  bale   to  be  only  of  800/6.  weight,  which  is  of 
2,000/6.  whereby  the  carrier  loses  his  horses  by  the  excess  of  weight.  R« 
1  Rol,  97.  1.  5. 

If  he  warrant  rent  to  be  so  much,  when  it  is  not.     R.  1  Sid.  146. 

Or,  land  to  be  of  such  a  value,  when  it  is  not.     Yel.  20. 

[*]And  the  action  lies,  though ^the  warranty,  be  by  parol.     F.  N.  B.  98.  K. 

And  saying,  that  the  goods  are  his,  is  sufficient,  where  the  seller  has  the 
possession.     R.  1  Sal.  210.(g) 

But  where  the  seller  has  not  the  possession,  there  must  be  an  express  (A) 
warranty,  that  he  has  the  property  of  the  goods.     R.  1  Sal.  210. 

So,  a  warranty  of  land  must  be  express,  whether  the  seller  be  in  posses- 
sion or  not.     R.  1  Sal.  210. 


(g)  1.  Generally  no  implied  warranty  arises  on  a  sale.    2  East,  314. 448.  n.  448, 
But  it  arises  from  the  non-observance  of  the  usage  of  trade  in  specificating  defects.  4  Taunt. 


847-— 3.  And  a  subsequent  acknowledgment  is  evidence  of  a  previous  warranty.    3  Smith* 

►74.— 4.  If  A.  offers  for  sale  a  sword  to  B.  with  warranty  that  the  hilt  is 


131.    7  East,  274.-4.  If  A.  offers  for  sale  a  sword  to  B.  with  warranty 

silver  $— refuses  the  money  offered  ; — goes  away,— then  returns  and  sells  it  to  B.   for  l**m 

money  without  warranty ;  the  first  warranty  will  not  extend  to  this  sale.     Str.  414. 

(h)  An  affirmation  made  at  the  time  of  sale  is  a  warranty  if  so  intended,  though  the  Yea- 
dor  is  not  in  possession.      3  T.  R.  57,  58 . 
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Though  the  warranty  extend  to  a  future  time*     F.  N.  B. 

As,  if  a  man  warrant,  that  a  ship  shall  return  safe.     R.  1  Rol.  97.  1#  27. 

That  A.  shall  live  for  a  year ;  though  it  is  uncertain,  and  not  in  his  pow- 
er.    R.  1  Rol.  97. 1.  30. 

That  sheep  are  sound,  and  will  continue  so  for  a  year.  Per  two  J.  1 
Rol.  97.  1.  25. 

Though  the  illness  was  secret,  and  not  known  to  the  seller.  Semb.  Dy. 
75.  a.  in  marg. 

So,  if  the  malady  by  possibility  was  not  visible  ;  as,  if  a  man  warrant  an 
horse  to  be  sound  (wind  and  limb),  and  he  had  but  one  eye  ;  for  that  per- 
haps was  not  discerned,  and  it  shall  be  intended  that  it  was  not,  when  the 
jury  find  quod  warrantizavit.     R.  1  Sal.  211. 

But,  the  words  of  a  warranty  shall  have  a  reasonable  construction  ;  as,  if 
a  man  take  sheep  to  depasture,  and  warrant  that  he  will  keep  them  sound 
in  his  land  ;  that  shall  be  intended,  that  his  pasture  shall  not  infect  them  ; 
but  an  action  does  not  lie,  if  they  were  unsound  at  the  time  of  the  warran- 
ty.    R.  1  Rol.  97.  1.  35.  (i) 

The  warranty  must  be  made  upon  the  bargain,  and  at  the  time  of  the 
bargain ;  otherwise  it  is  not  good,  without  deed.  F.  N.  B.  98.  K.  R.  2 
Cro.  630.     Vide  post,  (F  3.)  (k) 

And  therefore,  if  a  man  affirm  himself  owner,  and  sell  seven  days  after- 
wards ;  deceipt  does  not  lie  upon  this  affirmance.     Semb.  2  Cro.  197. 

If  he  sell  goods  to  be  delivered  afterwards,  and  at  the  time  of  the  de- 
livery warrant  them  to  be  good,  the  warranty  is  void.     Dy.  76.  a. 

So,  it  must  be  made  by  him  who  sells  ;  and  therefore,  if  a  servant,  or  ap- 
prentice, upon  a  sale  of  goods  for  his  master  warrant  them,  it  will  be  a  void 
warranty  ;  for  it  is  the  sale  of  the  master.     2  Rol.  270. 

Yet,  if  a  man  warrant  an  horse  to  be  sound  before  sale,  upon  which  the 
other  buys  him  ;  an  action  lies ;  for  the  warranty  was  the  cause  of  the  buy- 
ing.    Adm.   1  Rol.  96.  1.  5. 

[*]Or,  before  the  money  paid ;  for  that  completes  the  bargain.     R.  1 
.  211. 

So,  a  warranty  to  do  a  thing  in  futuro  does  not  bind  without  deed  ;  for 
it  sounds  in  covenant :  As,  if  a  man  warrant,  that  he  will  purchase  such  a 
manor  ;  an  action  does  not  lie,  if  he  do  not.     1  Rol.  96.  1.  37. 

Or,  if  a  counsel  warrant,  that  he  will  gain  such  a  cause,  and  do  not.  1 
Rol.  96.  1.  32. 

Or,  if  a  man  warrant,  that  such  seed  will  grow.     1 1  Ed.  4.  6. 

That  an  horse  will  carry  him  ten  miles  in  two  hours.  Kit.  174.  b.  II 
Ed.  4.  6. 

So,  a  warranty  does  not  bind,  when  it  is  apparently  false  in  the  view,  or 
knowledge  of  the  vendee  ;  As,  if  a  man  warrant  a  horse  apparently  blind 
to  be  sound,  and  the  vendee  sees  him.     Kit.  174.  a.     2  Rol.  5. 

Or,  warrant  cloth  to  be  murray,  when  it  is  blue,  and  the  vendee  sees  it. 
Kit.  174.  b.     11  Ed.  4.  6.  b. 

But,  if  a  man  sell  a  horse,  that  has  a  false  or  counterfeit  eye,  an  action 
lies.     2  Rol.  5.  (/) 


(i)  A  condition  annexed  to  a  warranty  of  soundness,  does  not  extend  to  one  of  age.    2  T. 
R.  745. 

(k)  A  warranty  made  before  sale  is  obligatory,  provided  the  sale  is  bottomed  thereon.     3 
T.  R.  59,  60. 

-  (0  1.  Vide  supra,  action  upon  the  case  upon  assumpsit  (A  \.) — 2.  If  the  falsehood  of  a 
warranty  is  known  to  the  vendor,  the  vendee  may  resoisd.    2  Taunt.  2.-3.  On  a  warrant y 
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(B)  AGAINST  WHOM  IT  LIES. 

Deceipt  shall  be  brought  against  all  the  parties  to  the  deceipt. 

As,  if  a  sheriff  return  the  tenant  summoned,  when  he  was  not  summon- 
ed ;  whereby  the  demandant  recovers  by  default ;  it  shall  be  brought  against 
the  demandant,  and  the  sheriff.     F.  N.  B.  97.  C. 

And,  if  the  demandant  afterwards  enfeoff  A.  it  shall  be  brought  against 
the  demandant,  feoffee,  and  sheriff.     F,  N.  B.  97.  C. 

And,  if  the  demandant  die,  it  shall  be  brought  against  his  heir.  F.  N« 
B.  97.  C. 

So,  if  one  of  the  coroners  sees  the  party,  and  they  all  return  non  est  in- 
ventus ;  an  action  upon  the  case  lies  against  them  all  for  a  false  return, 
Semb.  2  Mod.  23. 

So,  if  one  of  the  coroners  permit  an  escape.  Dub.  if  the  other  know* 
nothing  of  it,  nor  joins  in  the  return.     3  Lev.  399. 

So,  if  an  attorney  file  an  habere  facias  possessionem  with  the  sheriff,  when 
there  is  no  record  of  it ;  it  shall  be  brought  against  the  attorney,  and  the 
sheriff.     F.  N.  B.  98.  O. 

If  a  man  act  only  as  a  servant,  the  action  shall  be  brought  against  his 
master  :  as,  if  the  servant  of  a  taverner  sell  corrupted  wine;  though  his 
roaster  do  not  command  him  to  sell  it  to  such  particular  person.  1  Rol. 
95. 1.  1 5. 

Though  the  servant  knew  it  to  be  corrupted ;  for  he  did  it  not  only  as  a 
servant.     1  Rol.  95.  I.  20. 

So,  where  a  servant  in  any  case  sells  by  the  command  and  covin  of  his 
master ;  for  it  is  the  sale  of  the  master.     1  Rol.  95.  1.  10. 

If  a  servant  of  a  goldsmith,  by  order  of  his  master,  sell  plate  or  jewels  for 
good,  which  are  false.     R.  2  Cro.  471.     2  Rol.  5.  26. 

So,  in  all  cases  where  a  servant  acts  in  execution  of  an  authority  [*]giv- 
en  by  his  master,  the  master  shall  be  charged  by  his  act.  R.  1  Sal.  282.  2 
Sal.  440. 

If  a  factor  sell  one  sort  of  goods  for  another,  the  merchant  shall  be  charg- 
ed.    R.  1  Sal.  289. 

So,  if  a  bailiff  permit  an  escape,  an  action  lies  against  the  sheriff.  1  Rol. 
94.  ,1.  30.     1  Sal.  18. 

So,  if  an  under-sheriff  make  a  mandavi  ballivo  to  one,  who  has  no  return ; 
whereby  the  pannel  is  quashed.     R.  1  Rol.  94.  1.  25. 

Or,  if  the  sheriff  take  upon  him  to  return  the  answer  of  an  old  bailifl  of  a 
franchise  after  his  removal,  which  is  false.     1  Rol.  99. 1.  35. 

But,  if  a  servant  is  guilty  of  a  deceipt  without  the  covin  of  his  master,  ail 
action  lies  against  the  servant ;  for  it  is  a  personal  wrong,  and  falsity :  as,  if 
a  servant,  who  is  my  merchant,  sell  false  merchandize  in  a  fair  of  his  own 
head  ;  for  the  master  does  not  command  him  to  sell  to  any  one  in  particular. 
9  H.  6.  53  b.     R.  Bridg.  127.     1  Rol.  95.  1.  5.     Vide  Str.  653. 

If  an  under-sheriff  imbezil  a  writ,  an  action  lies  against  him.  Semb.  1 
Rol.  94. 1.  20. 

Or,  upon  a  writ  delivered  to  him  make  a  summons,  and  do  not  return  the 
writ ;  for  perhaps  the  sheriff  had  not  notice  of  it.  R.  1  Rol.  94.  1.  35.  1 
Leo.  146#     Cro.  El.  175. 

If  an  under-bailiffupon  a  warrant  levy  the  debt,  and  afterwards  conceals 
the  writ.     R.  1  Rol.  94. 1.  45. 

of  a  bono  sold  proving  false,  a  tender  back  must,  in  order  to  recover  for  his  keep  be  made 
on  discovering  the  unsoundness.     1  Taunt*  566. 
[•355 j 
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If  an  under-sheriff  stifled  an  escape,  the  party  may  charge  him,  if  he  will. 
R.  1  Leo.  146. 

If  the  under-steward  of  an  inferior  court  proceed  after  an  habeas  corpus 
delivered.     R.  3  Leo.  99. 

If  the  servant  of  a  post-master  steal  goods  delivered  to  him  to  be  carried 
by  the  post.     Sal.  441. 

If  a  servant  act  contrary  to  the  direction  of  his  master,  and  his  master  die- 
agree  to  it.     R.  Sal.  442. 

So,  if  a  servant  make  an  express  warranty :  as,  if  a  servant  lease  land  for 
his  masterr  reserving  the  rent  to  his  master,  and  to  invite  the  lessee  to  take 
the  lease,  promise  that  he  shall  enjoy  it  without  incumbrance  ;  if  the  land 
be  incumbered,  an  action  may  be  against  the  servant.     R.  1  Rol.  95.  1.  30. 

So,  if  a  gaoler  permit  a  voluntary  escape,  an  action  lies  against  him  > 
though  not  for  a  negligent  escape.     Sal.  1 8. 

If  a  servant  directed  by  a  goldsmith,  his  master,  to  sell  a  false  jewel  to  the 
king  of  Barbary,  procure  A.  without  the  privity  of  his  master  to  sell  it,  who 
was  afterwards  imprisoned  till  he  refunded  the  money  paid,  A.  shall  not 
have  an  action  against  the  master.     R.  2  Rol.  5.  26.     2  Cro.  468. 

{  Deceit  will  lie  against  an  infant  on  a  warranty  on  the  sale  of  a  horse  ; 
even  where  the  form  of  the  action  is  ex  contractu,  and  the  substance  ex  delic- 
to.   Word  v.  Vance,  1  Nott  and  M'Cord,  197.  } 

(C)  BY  WHOM  IT  LIES. 

If  a  man  lose  by  default  in  a  pracipt  quod  reddat,  his  heir  after  his  death 
may  have  deceipt.     F.  N.  B.  98.  Q. 

So,  if  there  be  execution  by  default  upon  a  recognizance,  and  the  defend- 
ant die,  his  executors  shall  have  deceipt,  and  shall  be  restored.  F.  N.  B. 
98.  R. 

If  tenant  for  term  of  life,  or  in  fee  in  ancient  demesne,  levy  a  fine  at 
Hcommon  law,  the  lord  being  only  tenant  for  life  shall  have  deceipt  to  an- 
nul the  fine.     F.  N.  B.  99.  E. 

And,  after  his  death,  he  in  the  reversion.     F.  N.  B.  99.  E. 

But  he  in  the  reversion  shall  not  have  deceipt,  if  the  tenant  for  life  lose  by 
default.     F.  N.  B.  99.  E. 

So,  if  a  man  apply  bad  medicines,  to  the  maiming  of  a  servant,  the  mas- 
ter shall  have  an  action  ;  for  he  has  a  prejudice  by  the  loss  of  his  service. 
R.  1  Rol.  98.  1.  15. 

So,  if  a  servant  be  cozened  of  his  master's  money,  the  master  shall  have 
the  action.     R.  1  Rol.  98. 1.  1 2. 

(D)  AT  WHAT  TIME  IT  LIES. 

If  there  be  judgment  against  the  tenant  by  default,  who  was  not  summon- 
ed, deceipt  lies  before  the  entry  of  the  demandant,  otherwise  he  may  delay 
his  entry,   until  the  sumraoners  and  viewers  are  dead.     F.  N.  B.  97.  C. 

So,  if  A.  sell  goods  as  his,  when  they  are  not,  deceipt  lies  before  the  own- 
er seizes  the  goods,  for  if  he  wait  till  an  interruption  by  the  owner,  the  par- 
ty may  be  dead.     R.  1  Rol.  98.  D. 

If  a  man  make  a  sale  with  warranty,  an  action  lies  before  the  money 

paid,  for  the  defendant  may  haVe  debt  for  his  money.     Kit.  174.  b.  vide  1 

Sal.  211. 

Vide  ante,  (A  4.) 
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(E)  WHEN  DECEIPT  DOES  NOT  LIE. 

(E  1.)  For  a  judicial  act.     Vide  ante,  (A  4.) 

But  aeceipt  does  not  lie  against  him,  who  acts  judicially;  although  he 
prejudices  another  :  As,  if  a  judge  of  record  give  a  False  judgment.     1  Rol. 

92.  1.  7. 
If  the  sheriff,  with  the  assent  of  the  suitors,  quash  an  essoin  erroneously. 

1  Rol.  92.  1.  10. 

If  a  sheriff  has  a  court  hy  prescription,  and  executes  process,  an  action 
does  not  he  for  any  thing  that  he  doe3  there.     R.  1  Rol.  29.  1.  25. 

Nor,  against  him,  who  sues  in  a  proper  court  without  cause :  As,  if  one 
9ue  in  the  spiritual  court  for  tithes,  after  payment.  R.  Cro.  El.  836. 
Vide  Hoh.  205,  6.     Vide  ante,  (A  4.) 

Nor  for  tithes  of  gross  trees.     R.  2  Cro.  134.     Hoh.  205.  in  mai£.  Per 

Hale,  Hard.  196.  .  . 

If  he  sue  in  an  inferior  court,  without  any  cause  of  action  within  the  ju- 
risdiction.    Lut.  1570.     Semh.  Sho.  254.     4  Mod.  13.     Vide  ante.  (A  4.) 

(E  2.)  For  a  prejudice  without  a  trust. 

Nor,  against  him  who  is  not  specially  intrusted,  nor  professes  skill,  though 
he  does  a  prejudice :  As,  if  a  man  not  retained,  discover  the  evidence 
shewn  to  him.     1  Rol.  91. 1.  40. 

Or,  afterwards  become  of  counsel  with  the  other  party.     1  Rol.  91. 1.  40. 

If  a  man  not  professing  the  cure,  kill  an  horse  by  bad  medicines.     1  Rol. 

91.1.45. 

[*]Or,  maim  the  hand  of  another  by  ignorance  in  the  cure*     1  Rol.  91  •  I. 

47. 

(E  3.)  For  an  unsuccessful  endeavour  in  his  trust,  &c. 

Nor,  against  a  man  intrusted,  if  be  doet  his  endeavour,  though  he  do  not 
succeed :  As,  an  action  does  not  lie  against  a  counsel  retained  in  such  a 
cause,  if  he  does  his  duty,  though  he  do  not  prevail.     1  Rol.  91.1.  30. 

Nor,  against  a  surgeon  who  uses  his  diligence,  though  he  do  not  cure.  1 
Rol.  105. 1.  20. 

Nor  does  it  lie  against  a  man  intrusted,  for  the  neglect  of  a  thing,  which 
he  was  not  bound  to  do  :  As,  if  an  attorney  make  default  at  nisiprius;  for 
he  was  not  bound  to  go  to  nisiprius.     1  Rol.  95.  1.  47. 

So,  if  conusance  be  demanded  by  a  franchise,  and  he  make  default  there; 
for  though  he  remains  attorney,  he  is  not  bound  to  go  thither.  1  Rol.  95. 
1.  45. 

(E  4.)  For  a  falsity,  without  warranty.     Vide  supra. 

Nor  does  it  lie  against  him  who  sells  without  warranty,  if  the  thing 
sold  had  a  visible  malady,  which  the  vendee  had  an  opportunity  of  discov- 
ering :  As,  if  a  man  sell  a  horse,  that  he  knew  to  be  lame,  or  that  had  splint,. 
spavin,  &c  which  the  vendee  might  perceive  by  inspection.  Kit.  174. 
]  Sexias  v.  Woods,  2  Caines'  Rep.  48.  Snell  t>.  Moses,  1  Johns.  Rep. 
96.  Perry  v*  Aaron,  Ibid.  129.  Defreeze  t.  Trumper,  Ibid.  274.  Hol- 
den  v.  Dakin,  4  Johns.  Rep.  421.  Scuyler  v.  Russ,  2  Caines9  Rep.  202. 
Davis  v.  Meeker,  5  Johns.  Rep.  354.  Sands  v.  Taylor,  5  Johns.  Nor  will 
deceit  lie  against  the  vendor  of  real  estate,  for  fraudulent  representations 
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respecting  its   quality  and  location.    Sherwood  r.  Salmon,  2  Day,  128. 
The  principle  of  the  preceding  case  was  afterwards  overruled  on  an  ap- 

(lication  of  the  defendant  to  the  court  of  chancery  to  set  aside  the  contract* 
ide  5  Day,  439.     Moore  v.  Turbeville,  2  Bibb,  602. 

A  fair  price  paid  for  an  article  does  not  imply  a  warranty  of  soundness. 
Sexias  v.  Woods,  2  Caines'  Rep.  48.  Holden  ?.  Dakft,  4  Johns.  Rep. 
421.  Butsemb.  cont.  Barnard  v.  Yates,  1  Nott&  M'Cord,  142.  Miss- 
room  t>.  Waldo,  2  Nott  &  M'Cord,  76.  Rose  v.  Beattie,  2  Nott  &  M'Cord, 
538.  The  doctrine  of  implied  warranty,  applies  as  well  to  sales  by  execu- 
tors and  administrators  as  others,  ut  semb.  Eastland  v.  Longshorn,  1  Nott  & 
M'Cord,  194.  Duncan  v.  Bell,  2  Nott  £  M'Cord,  153.  But  they  are  not  lia- 
ble in  their  own  capacity,  unless  for  misrepresentations  ;  the  estate  alone  is 
liable.     Duncan  v.  Bell,  ubi  supra.   \ 

So,  if  a  man  sell  corrupted  wine,  if  the  vendee  or  his  servant  taste,  and 
approve  of  it.     Kit.  174. 

If  he  sell  land,  to  which  he  had  not  a  good  title  ;  when  he  does  not  offer 
it  to  sale,  but  the  other  proffers  himself  to  be  a  purchaser.  Per  Gawdy, 
Mo.  126. 

So,  if  the  malady  be  internal,  and  not  visible  to  the  vendee  :  As,  if  a  man 
•ell  a  horse  sick  in  his  body.  Cont.  20  H.  6.  35.  Semb.  ace.  1  Rol.  90. 1.  41. 

Nor  does  it  lie,  though  the  vendor  affirm  falsely  of  the  value  :  As,  if  he 
affirm,  that  land  or  jewels  are  of  so  much  value,  when  they  are  not.  R.  1 
Sid.  146.     1  Lev.  102.     R.  YeL  20. 

.So,  if  he  affirm  falsely  of  his  right,  when  another  has  the  possession:  As, 
if  a  parson  say,  that  he  is  incumbent,  and  has  a  right  to  sell  the  tithes  and 
apon  that  sells  them,  when  he  was  not  incumbent.  R.  per  two  J.  2  Cro. 
197. 

So,  if  he  affirm,  that  he  was  offered  so  much  by  A.  for  the  thing  sold  ;  when 
he  was  not.    R.  1  Rol.  101.  1.  40.     1  Sid.  146, 

So,  if  he  knew  not  the  defect  at  the  time  of  the  sale,  an  action  does  not  lie. 

So,  if  the  vendor  affirm,  and  sell  a  horse  for  his  own  goods,  if  he  did  not 
know  the  contrary.    R.  Al.  91. 

If  he  affirm  a  stone  sold  by  him  to  be  bezoar,  when  it  was  not ;  for  per- 
haps he  did  not  know  it.  R.  cont*  in  B.  R.  But  the  judgment  was  revers- 
ed. 2  Cro.  4.     2  Rol.  5. 

(E  5.)  When  there  is  another  remedy. 

Nor  does  it  lie  for  a  falsity,  when  the  party  may  avoid  it  by  plea  :  As,  if 
a  man  counterfeit  my  name  fo  a  bond  ;  for  I  may  plead,  mm  est  factum*     1 

Rol.  100.1.  10. 

[*]If  a  man  sue  for  tithes  in  the  spiritual  court,  and  when  the  defendant 
had  two  witnesses,  to  prove  payment,  discontinues,  and  after  the  death  of 
one  of  the  witnesses,  sues  again.  R.  1  Rol.  102.  1.  2.  Cro.  El.  836.  for 
the  defendant  may  have  a  prohibition. 

So,  if  a  man  after  the  payment  of  a  debt,  and  a  release  given,  be  taken 
in  execution  again  ;  for  he  may  have  an  audita  querela*     R.  1  Rol.  102. 1. 

15. 
So,  if  a  man  be  taken  up  by  erroneous  process  ;  for  he  may  be  aided  by  a 

writ  of  error.     R.  1  Rol.  102.  1.  25. 

Otherwise,  when  he  cannot  take  advantage  by  writ  of  error,  R»  7  Co. 
4.  b. 

So,  if  a  bailiff  make  a  false  affidavit  upon  an  arrest ;  whereby  A.  is  com- 
mitted to  prison.     R.  1  Rol.  33. 1,  35.  for  he  may  be  indicted  for  ncrjury. 
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So,  if  an  executor,  pending  an  action  against  him,  make  a  fraudulent  tale 
of  his  goods  ;  for  it  will  be  a  devastavit.     Dub.  2  Rol.  292,  3. 

(F)  THE  PROCEEDING  IN  AN  ACTION  FOR  A   DECEIPT.  (m) 

V  (F  1.)  The  original. 

An  action  for  a  deceipt  shall  be  sued  by  original  out  of  the  chancery.  F. 
N.  B.  99.  G. 

And  the  writ  is  without  vi  et  armis  ;  as  in  other  actions  upon  the  case. 
F.  N.  B.  92.  E.     95.  E.  Ant.  143.  (c.  3.)  (c.  4.) 

And,  if  the  deceipt  be  to  the  court,  the  writ  shall  be  ad  respondendum 
tarn  regi  quam  parti.     F.  N.  B.  95.  E.     Reg.  112.  a.  113.  b.  116.  a. 

And  the  process  in  a  writ  of  deceipt  is  attachment,  and  distress*  F.  N. 
B.  100.  D. 

But  sometimes  the  party  may  sue  by  original,  or  by  a  writ  judicial  out  of 
the  court,  where  the  deceipt  was  committed,  .at  his  election  :  as,  if  the  ten- 
ant  lose  by  default,  not  being  summoned,  he  shall  sue  by  original,  or  by  writ 
out  of  C.  B.,  at  his  pleasure.     F.  N.  B.  99.  G. 

So,  in  a  scire  facias  upon  a  recognizance,  if  the  plaintiff  has  execution  by 
the  default  of  the  defendant,  who  was  not  summoned,  the  defendant  shall 
sue  by  original,  or  by  writ  out  of  B.  R.  or  C.  B.     F.  N.  B-  99.  H. 

And  sometimes  a  writ  of  deceipt  shall  be  in  nature  of  an  audita  querela. 
F.  N.  B.  99.  I, 

As,  if  the  demandant  and  his  attorney  file  a  warrant  of  attorney  for  the 
defendant,  who  was  essoined ;  whereby  the  essoin  is  quashed,  and  the  tenant 
loses  by  default.     F.  N.  B.  99. 1.     Reg.  1 14.  a. 

Or,  if  a  man  acknowledge  a  statute  in  the  name  of  another.  Reg. 
114.  b. 

Or,  sue  a  precipe  in  capite  upon  a  false  suggestion.     Reg*  1 1 4, 1 15. 

■ 

(F  2.)  The  Declaration. — Must  be  laid  in  the  proper  county. 

Deceipt  shall  be  brought  in  the  county,  where  the  deceipt  is  supposed  to 
be  done.     F.  N.  B.  98.  L.     Vide  Action,  (N  5.) 

And,  the  venue  shall  not  be  changed.     Vide  Action,  (N  1 3.) 

[*](F  3.)  With  a  scienter,  &c. 

The  declaration  regularly  ought  to  charge,  that  the  defendant  was  scien* 
of  the  matter,  by  which  he  deceived.(n)  {  Vide  Hickman's  Adms.  v.  Han- 
ley,  4  Bibb,  359.  Bacon  v.  Brown,  3  Bibb,  35.  } 

And  that  he  did  it  falso  (o)  etfraudulenter. 

It  ou^it  regularly  to  shew,  in  what  the  deceipt  consisted  :  as,  if  it  be  for 


(m)  Where  a  warranty  proves  false,  no  preliminary  steps,  such  as  tender  back  of  th«  arti- 
cle sold,  are  requisite  to  the  vendee's  suit.     1  H.  B.  17. 

(n)  l.  In  declaring  on  a  loarranty,  the  averment  ef  scienter  is  unnecessary,  and  therefore 
£hen  made  surplusage.  2  East,  446.  448—2.  But  where  on  the  sale  of  personal  property 
there  is  no  warranty,  no  action  lies  against  the  vendor  unless  he  knew  of  the  defect,  whether 
t  *  e^«rqaai^7J  ^^^  when  sued,  his  knowledge  must  be  averrod  and  proved.  » 
fc*st,  448.  n.  Aleyn.  91.  2  East,  448,  9—3.  "  Undertook  that  he  coidd  warrant"  (in  an 
action  on  the  warranty)  is  aided  by  verdict.  7  Taunt.  405.  1  B.  Moore,  109. 
Taunt  ^iT^  °n  *  warrant*  P^tiff  *«>*  positively  prove  it  false  at  the  time  ef  sale.    2 
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requiring  extravagant  bail,  it  ought  to  shew,  how  much  the  debt  was,  what 
process  was  sued,  and  what  bail  demanded.     R.  1  Sal.  15. 

Bat  it  may  be  supplied  by  matter  tantamount  :  and  therefore,  if  the  plain- 
tiff  declare,  that  the  defendant  improvide  et  incaute  absque  considerations  loci 
drove  his  horses  upon  the  plaintiff,  it  is  well ;  though  he  do  not  allege,  that 
he  knew  the  horses  to  be  unruly.     R.  2  Lev.  1 72. 

So,  if  he  allege,  that  the  defendant  did  it  falso  et  fraudulenter,  that  im- 
ports, that  he  was  sciens,  after  verdict.     Dan.  178. 

So,  scienter  supplies  the  omission  of  falso  et  fruudulenter,  after  verdict* 
R.  1  Sid.  146. 

And,  if  he  allege,  that  the  defendant  was  sciens  of  the  defect,  there  is  no 
necessity  for  a  more  express  averment,  that  there  was  such  a  defect.  R.  Mo. 
467.     Dan.  178. 

So  if  scienter ,  and  falso  et  fraudulenter  are  omitted,  it  is  good,  after  ver- 
dict    R.  3  Mod.  261. 

If  the  plaintiff  declare  upon  a  warranty,  he  must  say,  warrantizando  ven- 
didit ;  whereby  it  may  appear  to  the  court,  that  the  warranty  was  at  the 
time  of  the  sale.     Per  two  J,  2  Cro.  630.     Vide  ante,  (All.) 

If  he  declare  of  a  deceipt  by  one,  who  professed  skill,  as  of  a  taylor  for 
inartificially  making  his  cloaths,  he  must  shew,  that  he  delivered  materials 
to  him  for  the  making  of  them.  R.  1  Vent.  269. 
So,  he  must  shew  the  particular  defects.  R.  1  Vent.  269. 
{  In  deceit  for  a  false  affirmation  as  to  title,  on  the  sale  of  a  chattel, 
the  consideration,  or  price  paid,  need  not  be  alleged.  Barney  v.  Dewey, 
IS  Johns.  Rep.  224.  ] 

(F  4.)  The  plea,  &c. 

To  an  action  for  deceipt  the  defendant  shall  plead  generally,  not  guilty. 
Pal.  393.(/>) 

Vide  in  Pleader,  (2  H.) 

Vide  more  of  deceipt,  in  Covin. — Fraud. — Justices  of  peace,  (B.  30, 
&c.)— Leet,  (L.  6  &c.) — Parliament,  (L.  38.) 

HACTION  UPON  THE  CASE  FOR  DEFAMA- 


(A)  WHEN  AN  ACTION  FOR  DEFAMATION  LIES.  p.  362. 

(B)  DE  SCANDALIS  MAGNATUM.  p.  362. 

(B  1.)  For  whom  it  lies.  p.  362. 

(B  2.)  For  what  words,  p.  363. 

(B  3.)  How  the  proceeding  shall  be.  p.  364. 

(C)  TO  THE  SLANDER  OF  A  TITLE,  p.  364. 

(C  1.)  When  it  lies.  p.  364. 
(C  2.)  When  not  p.  365. 


(p)  The  measure  of  damages  in  an  action  for  a  breach  of  warranty,  is,  if  the  chattel  hat 
been  returned,  the  price  given ;  otherwise  the  difference  between  that  and  its  value.  1 
Taunt.  566. 
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(D)  TO  THE  SLANDER  OF  A  COMMON  1PERSON.  p.  365. 

(D  1.)  Words  which  endanger  his  life. — Charge  of  trea- 
son, p.  365. 

(D  2.)  Of  murder,  p.  366. 

(D  3.)  Of  ether  felony.— By  statute,  p.  366. 

(D  4.)  By  the  common  law.  p.  367. 

(D  5.)  Words  which  endanger  corporal  punishment. — 
Charge  of  perjury,  p.  369. 

(D  6.)  Or,  subornation,  p.  369. 

(D  7.)  Or  words  that  import  perjury,  p.  369. 

(D  8.)  Charge  of  forgery,  p.  370. 

(D  9.}  Charge  with  words,  that  subject  to  an  indictment, 
p.  371. 

(D  101)  Or,  to  punishment  by  the  custom  of  a  place,  p. 
371. 

(D  11.)  Words  which  tend  to  his  disherison,  p.  372. 
(D  12.)  But   where   the  disherison  is  not  apparent,  they 
are  not  actionable,  p.  372. 

(D  13.)  Words  which  slander  a  man  in  his  office.— -As,  a 
judge,  p.  373. 

(D  14)  Member  of  parliament,  p.  373. 

(D  15.)  Justice  of  peace,  p.  373. 

(D  16.)  Clergyman,  p.  374. 

(D  17.)  Commissioner  for  examining  witnesses,  p.  374. 

(D  18.)  Receiver,  p.  374. 

(D  19.)  Parish-officer,  p.  374. 

(D  20.)  Juryman,  p.  374. 

(D  21.)  Steward,  &a  p.  374. 

,  (D  22.)  Words  which  slander  him  in  his  professioa — As,  a 

counsellor,  p.  374. 

(D  23.)  Physician,  &c.  p.  375. 

(D  24.)  Attorney,  p.  375. 

(D  25.)  Words   which  slander  him  in  his  trade ; — As,  if 

they  import,  that  he  is  a  bankrupt,  p.  376. 
[*](D  26^  That  he  uses  deceipt.  p.  376. 
(D  27.)  Or  other  mal-practice.  p.  377. 

(D  28.)  Words,  which  charge  him  with  an  infectious  di* 
ease ; 

As,  leprosy,  plague,  &c  p.  377. 

(D  29.)  French  poi.  p.  377, 
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(D  30.)  Words,  by  which  the  party  has  a  special  damage, 
p.  378. 

(E)  MANNER  OF  SPEAKING. 

(E  1.)  In  an  oblique  way.  p.  379. 

(E  2.)  By  way  of  question,  p.  380. 

(E  3.)  Or,  conjecture,  p.  380. 

(E  4.)  As,  epithet,  p.  380. 

(E  5.)  Or,  report,  p.  38a 

(E  6.)  Or,  exclamation-  p.  381. 

(E  7.)  Where  the  person  is  indirectly  described,  p.  381, 

(E  8.)  Where  the  slander  is  by  antithesis,  p.  381. 

(E  9.)  Or,  the  words  import  a  time  past.  p.  382. 

*  (F)  WHAT  WORDS  ARE  NOT  ACTIONABLE. 

(F  1.)  If  they  do  not  import  a  certain  charge ;  Of  treason. 

p.  382. 

(F  20  Of  murder,  p.  382. 

(F  3.)  Of  Felony.— By  statute,  p.  382. 

(F  4.)  By  the  common  law.  p.  383. 

(F  5.)  Of  perjury,  p.  383. 

(F  6.)  Of  forgery,  p.  384. 

(F  7.)  Or  general  misfeasance,  p.  384. 

(F  8.)  So,  general  words  of  any  in  office ; — As  a  justice 
of  peace,  &c  p.  384. 

(F  9.)  Attorney,  p.  385. 

(F  10.)  Trader,  p.  385. 

(F  1 1.)  A  person  affected  by  a  malady,  p.  385. 

(F  12.)  Or  which  charge   only  with  an  inclination,  p.  386, 

(F  13.)  Or  denote  only  the  opinion  or  suspicion  of  him 
who  speaks,  p.  386. 

(F  14.)  Or  charge  no  person  certain,  p.  386. 

(F  15.)  Or  are  explained  by  other  words,  p.  386. 

(F  16.)  Or  may  be  taken  in  mitiorisensu  /—Though  they 
sound  near  to  treason,  p.  387. 

(F  17.)  Or  to  felony,  p.  387. 

(F  18.)  Or  to  perjury,  &c.  p.  388. 

(F  19.)  Or  as  charging  with  a  disease,  p.  388. 

(F  20.)  Or  do  not  import  any  temporal  damage,  p.  388. 

(F  21.)  Or  the  temporal  damage  is  remote,  p.  389. 
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(F  22.)  When  spoken  in  a  course  of  justice,  p..  389* 

[*](G>  DECLARATION  FOR  WORDS; 

(G 1.)  Must  shew  the  plaintiff  to  be  of  good  fame.  p.  391. 

(G  2.)  Cannot  be  for  or  against  two.  p.  391. 

(G  3.)  If  the  charge  be  in  respect  of  an  office,  &c.  must 
shew  his  office,  &c.  p.  391. 

(G  4.)  Must  shew  a  publication,  p.  392. 

(G  5.)  Must  shew  a  malicious  intent,  p.  392. 

(G  6.)  Must  allege  expressly  what  words  were  spoke  a  p. 

392. 

(G  7.)  And  that  they  were  spoken  of  the  plaintiff,  p.  393. 

(G  8.)  When  an  averment  is  necessary.  p>  393, 

(G  9.)  When  not  p.  394. 

(G  10.)  Words  explained  by  an  innuendo,  p.  395. 

(G  11.)  Special  damage  alleged,  p.  396. 

PLEA  TO  AN  ACTION  FOR  WORDS. 
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(G  12.)  Of  the  evidence,  p  396. 
(G  13.)  Of  the  costs,  p.  396. 


-(A)  WHEN  AN  ACTION  FOR  DEFAMATION  LIES. 

An  action  upon  the  case  lies  for  defamation,  if  a  man  defame  another  bj 
slanderous  words*  (9) 

Or,  if  by  any  means  he  publish  slander  of  another ;  as,  if  a  minister  in  hie 
pulpit  pronounce  a  man  to  be  excommunicated,  when  he  was  not.  1  Rol. 
37. 1.  5. 

If  a  man  by  letter  write  slander  of  another,  to  a  third  person.  1  And* 
119. 

If  he  insert  slander  of  him  in  an  affidavit,  foreign  to  the  matter  of  the 
affidavit     Dub.  3  Mod.  108. 

(B)  DE  SCANDALIS  MAGNATUM. 

(B  1.)  For  whom  it  lies.     Vide  libel,  (C  5  ) 

By  the  st.  2  R.  2.  5.  confirmed  by  the  st.  1 2  R.  2.  1 1 .  None  shall  devise 
or  speak-false  news,  lies,  or  other  such  false  things  of  the  prelates,  dukes, 
earls,  barons,  and  other  nobles  and  great  men  of  the  realm,  and  of  the  chan- 
cellor, treasurer,  clerk  of  the  privy  seal,  steward  of  the  king's  house,  jus- 
tices of  the  one  bench  or  the  other,  and  other  great  officers  of  the  realm  j 
and  he  that  doth  shall  incur  the  pain  of  stat.  W.  1. 

Any  great  man  or  officer  of  the  realm  shall  have  an  action  tarn  pro  rege 
qnam  pro  seipso  upon  the  st.  2  R.  2.  5.  if  words  are  spoken  to  the  slander 
— a  -  . .  . — , . 

(jq)  Any  words  from  which  damage  results  are  actionable*    1  Taunt.  44. 
[*S62J 
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of  him.  4  Co.  13.  a.  Cromwell.  R.  2  Mod.  152. 159.  1  Rol.  78.  Vide 
Vid.  Ent.  72.  74.     Vide  Action  upon  statute,  (E  2.) 

So,  a  viscount  may  have  it ;  though  this  dignity  was  created  since  the  stat- 
ute.    R.  Cro.  Car.  1 36.     Ley,  82.     Pal.  565. 

So,  a  baron  of  the  exchequer ;  though  the  statute  mentions  only  justices 
of  the  one  bench  or  the  other.     Per  Crew,  Pal.  565.     Semb.    12  Co.  134. 

[*]But  an  action  upon  the  st.  2  R.  2.  5.  does  not  lie  for  words  to  the 
slander  of  the  king ;  but  they  shall  be  punished  by  the  stat.  W.  1.  34.  3 
Inst.  228.     12  Co.  133,  134. 

So,  it  does  not  lie  for  a  peer :  if  he  was  not  so  at  the  time  of  the  speak- 
ing.    Pal.  566. 

(B  2)  For  what  words. 

Scandalum  magnatum  lies  if  a  man  speak  against  them  any  words,  which 
are  actionable  when  spoken  against  a  common  person. 

So,  though  the  words  are  not  so  certain  as  to  maintain  an  action  against  a 
common  person  ;  yet  if  they  sound  in  slander,  scandalum  magnatum  lies ;  as, 
if  a  man  say,  My  lord  P.  sent  after  me  to  take  my  purse  ;  though  he  do  not 
say  feloniously.     R.  1  Lev.  277.   1  Sid.  434.     R.  1  Vent.  60. 

My  lord  P.  is  an  unworthy  man,  and  acts  against  law  and  reason.  R.  per 
three  J.  Atkins  cont.  2  Mod.  150.  167.     1  Mod.  233. 

My  lord  has  no  more  conscience  than  a  dog.     3  Bui.  226.     Dan.  165. 

My  lord  is  no  more  to  be  valued  than  a  dog.     2  Mod.  260.     1  Lev.  148. 

If  a  man  speak  of  a  bishop,  You  writ  a  letter  which  is  against  the  word  of 
God,  the  queen's  authority,  and  to  the  maintenance  of  superstition.     R. 

Cro.  El.  1.  - 

My  lord  imprisoned  me,  until  I  made  him  a  release.     R.  1  Leo.  336. 

My  lord  A.  sent  for  us,  and  put  some  in  the  stocks,  and  me  in  a  place  call- 
ed little  ease.     1  Leo.  336. 

If  he  speak  of  a  bishop,  He  is  a  papist.     1  Leo.  336. 

He  is  a  wicked  man.     D.  2  Mod.  160.     Vide  infra. 

My  lord  bid  me  compound  the  robbery.     2  Mod.  164.     R.  Cro.  El.  68. 

My  lord  cares  not  how  he  comes  by  goods.     2  Mod.  164. 

I  met  A.  whom  I  do  not  know,  but  my  lord  sent  after  me  to  take  my 
purse.     R.  1  Lev.  277.     1  Vent.  59.     1  Sid.  434. 

I  have  learnt  your  unchristian  dealing  to  take  my  good  name,  life,  land, 

goods,  &c.     R.  1  And.  121. 

He  is  a  base  earl  and  a  paltry  lord,  and  keeps  none  but  rogues  and  ras- 
cals like  himself.     Semb.  2  Cro.  1 96. 

So,  it  lies  for  words  in  the  course  of  a  judicial  proceeding,  where  the 
court  has  not  jurisdiction.  2  Inst.  223.  Vide  post,  (F  22.)  Vide  Action 
upon  the  Case  for  a  Conspiracy,  (B.)  .    ,.  .  ,  j 

But  an  action  upon  the  st.  2  R.  2.  5.  does  not  he  for  a  judicial  proceed- 
ing against  a  peer  by  action,  appeal,  indictment,  &c.  though  he  be  acquit- 
ted.    2  Inst.  228.     Hob.  266.     R.  Kel.  26,  27.     Dy.  285.  a. 

So,  it  does  not  lie,  where  the  words  do  not  import  slander,  as  if  a  man 
say,  the  earl's  men  by  his  command  took  goods  by  a  forged  warrant ;  for  li 
he  did  not  know  it  to  be  forged,  it  is  no  offence.     Dan.  165. 

If  a  man  say  of  an  archbishop,  He  is  a  covetous  mahcious  bishop.     K. 

Mo    38 
If  A. 'say,  that  a  peer,  being  a  subject,  ought  to  obey  the  kipg's  order;  to 

which  B.  answers,  that  is  his  grief.     Poph.  67.  r#oc<>i 

Vol.  I.  47  L  S«3J 
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[+](B  3.)  How  the  proceeding  shall  be. 

If  in  the  declaration  the  statute  be  misrecited  in  a  material  point,  it  is  bad. 
R.  4  Co.  1 2.  b.     Pal.  565.     Vide  Cro.  Car.  1 36. 

As  nuncia  for  tnendacia.     4  Co.  12.  b.     Vide  Action  upon  statute,  (1.) 

But  the  declaration  need  not  recite  the  statute  at  large.  Vid.  Ent  74. 
Vide  Action  upon  Statute,  (H.) 

So,  if  it  say  debates  for  slander,  it  is  not  a  material  variance.  Cro.  Car. 
135. 

Nor  if  it  say,  discordia  inter  magnates  et  communitatcm,  for  discordia  in- 
fra hoc  regnum.     R.  Cro.  Car.  135,  6. 

Nor  misrecite  the  preamble  or  a  part,  that  does  not  vary  the  offence.  R. 
Ley,  82.     Pal.  565. 

Nor  say,  tnendacia  for  scandahm.     Jon.  1 94. 

[ncendia  dotnorum,  where  the  stat.  says,  incendia  only.     2  Mod.  99. 

If  it  say,  contrafaciat  tnendacia,  for  devise  lies.     2  Mod.  98. 

If  it  omit,  (and  other)  great  men,  &c.     2  Mod.  98. 

(C)  TO  THE  SLANDER  OF  A  TITLE. 

(C  1.)  When  it  lies. 

So  an  action  upon  the  case  lies  for  slander  of  a  title  ;  as  if  a  man,  intend- 
ing to  sell  land,  another  says,  that  he  has  a  lease  of  it  for  ninety  nine  years. 
Semb.  Cro.  El.  197.     2  Cro.  163. 

Or  that  A.  has  a  rent-charge  out  of  the  land,  whereby  the  owner  cannot 
sell  it.    Cro.  EL  1 97. 

I  know  one  who  hath  two  leases  of  this  land,  which  he  will  not  part  with. 
R.  Cro.  Eh  427. 

It  is  troubled  with  more  incumbrances  than  it  is  worth.     2  Leo.  1 12. 

Think  you  the  land  is  his  ?  It  is  a  compact  between  his  brother  and  him. 
R.  2  Leo.  111,112. 

B.  forged  a  deed  to  cheat  me  of  my  estate,  and  gave  A.  40*.  for  inirrossinr 
it.     R.Ray.  4.     1  Sid.  16.  5      ~e 

So,  if  a  man  say,  B.'ftland  is  lawfully  assured  to  C.  though  C.  has  a  void 
limitation  of  it,  which  might  give  a  colour  for  the  words ;  for  he  takes  upon 
him  the  knowledge  of  the  law.     R.  1  Co.  1 77. 

So,  if  a  man,  knowing  A.  to  be  in  communication  for  selling  his  estate, 
publish  a  lease,  which  he  himself  has,  and  which  he  knows  to  be  counterfeit, 
for  a  good  lease.  R.  4  Co.  18.  b.  Vide  Dan.  164.  Vide  Cro.  El.  197. 
2  Cro.  163. 

So,  if  he  speak  of  a  lease  as  subsisting,  without  mentioning  of  his  title  to 
it.    R.  2  Cro.  164.  & 

So,  an  action  upon  the  case  lies  for  slander  of  a  title,  when  the  wonts  are 
spoken  to  a  stranger,  and  not  to  him  who  intended  to -purchase.  R.  2  Leo. 
112.    Dan.  164. 

So>  an  action  upon  the  case  lies  for  the  slander  of  a  title,  though  the  party 
tos  a  remedy  agamat  him,  who  wrongfully  disturbed  his  possession.     Per 

.  {If  one  slander  the  plaintiff's  tide  by  writing  a  letter,  he  shall  be  liable 
for  the  injury  sustained,  though  no  injury  was  intended.  Ross  v.  Pine*. 
o  i^aJlr  568.  I 

[*364] 
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H(C2.)  When  not. 

But  if  a  man  say,  that  he  himself  has  a  title  to  the  land,  though  it  be 
false,  an  action  upon  the  case  does  not  lie  for  the  slander.  R.  4  Co.  18.  a. 
Per  two  J.     1  Rol.  409.     Cro.  El.  197.     R.  Cro.  El.  427.     1  Sal.  14.(r) 

And  though  it  appears  by  the  bar  of  the  defendant  himself,  that  he  has 
no  title ;  for  a  bar  shall  not  make  a  count  insufficient  to  maintain  the  action 
to  be  a  good  one.     R.  4  Co.  18.  b. 

So,  if  a  man  say,  I  know  one  who  hath  title,  he  may  justify  by  shewing, 
that  he  himself  has  title.     Per  two  J.     Poph.  cont.  Mo.  410. 

So,  if  the  words  themselves  appear  not  to  impeach  the  title,  an  action 
upon  the  case  does  not  lie :  as  if  the  plaintiff  declare,  that  A.  by  fine  settled 
land  to  himself  for  life,  remainder  to  the  first  son  then  after  to  be  begotten 
in  tail,  remainder  to  the  plaintiff,  and  that  the  defendant  after  the  death  of 
A.  in  slander  of  his  remainder  said,  that  B.  is  the  lawful  son  of  A.  begotten 
after  his  marriage,  ubi  revera  he  is  not  so  ;  an  action  upon  the  case  does  not 
lie ;  for  if  he  was  his  son  after  marriage,  unless  he  was  born  after  the  fine 
levied,  it  is  no  prejudice  to  the  plaintiff's  remainder.     R.  Dal.  103. 

So,  if  the  words  are  not  a  direct  slander  to  the  title ;  as  if  A.  had  sold 
land  to  B.  who  had  a  mind  to  sell  it  to  D.,  and  a  man  says  to  a  stranger,  that 
A.  was  a  bastard,  whereby  D.  did  not  purchase  it ;  an  action  does  not  lie 
by  B.  Per  Poph.  Cro.  El.  346.     Vide  post,  (D  1 1 ,  1 2.) 

So,  if  A.  and  his  wife  were  in  treaty  for  the  sale  of  lands  in  right  of  his 
wife  to  B.  and  another  says,  that  the  wife  has  another  husband,  t>ub.  Cro, 
El.  346. 

He  hath  no  authority  to  sell.     Per  three  J.     Yel.  80. 

A.  shall  be  brought  to  inherit  that  estate.     R.  Yel.  88. 

So,  if  it  do  not  appear  that  the  plaintiff  has  a  damage,  the  action  does 
not  lie;  and  therefore  the  plaintiff  ought  to  aver,  that  by  the  speaking  he 
could  not  sell,  or  lease,  &c.  R.  Cro.  El.  197.  R.  Cro.  Car.  140.  R.  2 
Cro.  484. 

So,  if  the  plaintiff  say  only,  that  he  had  an  intent  to  sell,  without  alleging 
a  communication  for  a  sale.     R.  1  Rol.  244.     2  Cro.  484. 

Or,  if  he  shew  only  an  intent  to  make  a  voluntary  settlement.  1  Rol. 
244.     Yel.  89. 

So,  if  the  words  are  spoken  by  a  counsel  to  his  client,  who  advises  with 
him  upon  the  purchase.     R.  Mo.  187. 

Or  by  an  attorney,  with  whom  he  advises  upon  the  purchase,  R.  Mo, 
187.(5) 

(D)  TO  THE  SLANDER  OF  A  COMMON  PERSON. 

(D  1.)  Words  which  endanger  his  life.— Charge  of  treason.  Vide 

post,  (F.  1.  16.) 

So  an  action  upon  the  case  lies  for  words  spoken  against  a  common 
person,  which  charge  him  with  treason;  as,  thou  art  a  traitor.      4  Co* 

17.  b. 

{  Words,  to  be  actionable"  in  themselves,  must  contain  an  express  im- 
putation of  some  indictable  offence,  involving  moral  turpitude,  or  which 

(r)  Slander  of  tide  under  a  claim  of  right  is  not  actionable.    Semb.  L.  R.  37». 
(«)  That  dander  of  title  may  be  actionable,  a  malicious  motive  ueuentiak    4  Bum 
242$.    3  Taunt.  346.  f*365l 


372  ACTION  UPON  THE  CASE  FOR  DEFAMATION. 

will  subject  the  party  to  an  infamous  punishment.  Brooker  v.  Coffin,  5 
Johns.  Kep.  191.  Shaffer?.  Kintzer,  1  Binn.  542.  M'Clury  v.  Ross,  5 
Binn.  213.  \ 

[*]He  hath  committed  treason.     1  Sid.  53. 

Thou  art  a  traitorly  knave.     R.  1  Sid.  103. 

He  did  treason  in  the  Low  Countries ;  for  it  is  triable  by  st.  35  H.  8.  R. 
1  Rol.  63.  1.  45. 

I  accuse  Justice  Hutton  of  high  treason.     R.  Hut.  131.     Cro.  Car.  504. 

He  is  a  traitor  and  rebel.     Ray.  23. 

I  am  no  traitor,  but  have  seen  thee  in  relWlion.     R.  1  Sid.  381. 

Thou  art  a  rebel  and  all  that  keep  thee  company,  and  no  friend  to  the 
queen.     R.  1  Rol.  69.  1.  16* 

He  would  have  taken  away  the  king's  life ;  for  the  intent  is  treason. 
Serob.  Ray.  20. 

Thou  hast  set  thy  hand  to  bring  the  late  king  to  justice.     R.  1  Sid.  131. 

Thou  and  thy  crew  brought  the  late  king  to  death.     R.  Hard.  203. 

Thou  didst  harbour  A.  the  Jesuit,  knowing  him  to  be  one,  without  say- 
info  that  he  was  born  in  England.     R.  1  Rol.  69.  1.  30.     Lat.  1.  Jon.  68. 

That  the  plaintiff  said,  10  Jac.  There  is  no  prince  in  England;  for  it 
shall  be  taken,  that  he  denied  the  son  of  the  king  to  be  prince.  R.  1  Rol. 
69.  1.  5.     Vide  1  Rol.  444.  r 

He  is  to  be  hanged  for  counterfeiting  the  king's  hand  and  seal.  R, 
Ray.  17.  * 

Thou  art  a  clipper,  and  shalt  be  hanged  for  it ;  for  it  shall  not  be  intended 
a  clipper  of  any  thing,  but  money.     R.  3  Lev.  166.     Skin.  1 84. 

Thou  wert  burnt  in  the  hand  for  coining ;  though  he  could  not  have 
clergy.     R.  2  Cro,  536. 

Thou  art  a  clipper,  and  thy  neck  shall  pay  for  it.  R.  Ski  n.  1 83.  3  Lev. 
166, 

I  will  hang  him,  for  he  hath  spoken  treason,     2  Cro.  276. 

He  hath  spoken  treason,  and  1  will  prove  it.     R.  2  Cro.  275,  G. 

(D  2.)  Of  murder.     Vide  post,  (F  2.) 

Or,  which  charge  with  murder  ;  as,  You  poisoned  your  husband :  if  the 
husband  be  dead.     R.  1  Rol.  71.1.  50.  72. 1.  5.  20. 

Thou  hast  killed  A.     R.  1  Rol.  72. 1. 10.     R.  2  Mod.  Ca.  24. 
Thou  didst  help  to  murder  A.     R.  1  Rol.  72. 1.  15. 

Rri^lTS*)  *  maD "'  With°Ut  mentionin6  an7  on*  *  particular.    R 

mu^deeJ,r°kR.hi8  V^uf*'  °f  "^  **  died ;  he  ""*  be  hM«*  for  «* 

E1H82 £iUed  m7  Wife  5  Wi*°Ut  "  averment>  **  she  "■  dead.     R.  Cro. 
He  dispatched  his  wife,  and  will  dispatch  me  too.     R.  l  And.  1 20, 

(D  3.)  Of  other  felony— By  statute.     Vide  post,  (F.  3. 17.) 

1  Jac  T?*A??f7  withotherI5elo.ny  5  **>  ^th  witchcraft  within  the  [*]stat. 

RoT  u  1 40    mm  8ay' He  ,s  a  witch> and  did  bewitch  m?  cbi,d-  R- 


i 


you 
959. 


9  a  go  witnouta  hangman,  I  will  hang  7ou;  actionable.    Cowp.  275.    %  Blk. 
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Though  he  do  not  shew  any  damage  consequent.     1  Rol.  44. 1.  40.  45. 1. 
5.  46.  1.  5,  50.     Cro.  El.  571. 

Ho  is  a  witch,  and  bewitched  me.     D.  1  Rol.  44. 1.  45.     Cont.  17  Jac 
but  R.  ace.  8  Car.     1  Rol.  45. 1.  20. 

He  is  a  witch,  and  bewitched  my  wife's  milk.     R.  1  Rol.  45. 1.  32. 

Or,  my  mother's  drink.     R.  1  Rol.  45.  1.  35.     Cro.  Car.  141. 

Or,  my  cattle,  mare,  &c.     R.  1  Rol.  46.  1.  25. 

Or,  He  is  a  strong  witch,  and  bewitched  me,  and  my  aunt,  therefore  I 
will  not  marry  him.     R.  Cro.  Car.  474,  480.     1  Rol.  46. 1.  5. 

She  is  a  witch,  and  was  convicted  at  the  assises.  R.  1  Rol.  45*  1.  52. 
Jon.  325. 

The  devil  appears  to  thee,  and  Thou  conferrest  with  him,  and  whatever 
Thou  askest,  he  gives  thee.     R.  1  Rol.  46.  1.  30.     Mo.  868. 

She  sacrificed  her  child  to  the  devil,  of  intent  to  bewitch  A.  R.  1  RoL 
44. 1.  50. 

So,  if  one  say,  Thou  art  a  witch,  and  shall  suffer  for  it.  Per  three  J. 
Powel  cont.     3  Lev.  394. 

Or,  Thou  art  a  witch,  and  deservest  to  be  hanged.  R.  1  Sid*  53. 
Ray.  35. 

Or,  She  is  a  witch,  and  if  she  cross  me,  I  will  hang  her  for  it.  R.  1  Sid. 
386.     1  Lev.  255.  (u) 

So,  if  he  charge  with  felony  within  any  other  statute  ;  as,  if  he  say,  he 
hath  two  wives,  and  I  will  hang  him.     R.  1  Rol.  76. 1.  5. 

If  he  say,  He  hath  harboured  a  Jesuit,  seminary  priest,  &c.  R.  Lat*  1. 
Jon.  68.     1  Rol.  69.  1.  30.  35. 

Though  he  do  not  say,  that  he  was  born  in  England ;  which  is  necessary 
to  make  it  felony.     R.  Lat.  2.     Jon.  68.     1  Rol.  69. 1.  30.  35. 

Though  he  do  not  shew,  that  the  words  were  spoken  before  the  st.  27  £1. 
2.  for  it  shall  not  be  intended  before,  at  this  time.  Lat.  2.  Jon.  68.  1 
Rol.  69.  1.  30.  35.     Anno  1  Car. 

(D  4.)  By  the  common  law.     Vide  post,  (F  4.  17.) 

So,  if  he  charge  with  burglary;  He  is  in  the  church,  robbing  the  church. 
R.  1  Rol.  76. 1.  20. 

He  is  a  rogue,  and  broke  open  a  house.     R.  Skin.  364. 

So,  if  he  charge  with  robbery ;  as,  if  he  say,  He  went  to  A.  and  would 
have  him  rob  B.'s  house,  and  he  did  rob  him ;  without  saying  who  did  the 
robbery.     R,  2  Lev.  205. 

He  set  on  me  in  the  highway,  and  took  my  purse ;  though  he  did  not  say 
that  he  robbed  him.     R.  1  Rol.  74. 1.  5.     Jon.  302.  (x) 

He  would  have  given  D.  money  to  rob  A.  and  he  did  rob  him.  R.  1 
Vent.  323. 

He  lay  in  wait  to  rob  him,  and  set  on  him  in  the  highway.  R.  Cro.  Car. 
140. 

[*]He  set  upon  me  to  rob  me.     Cro.  Car.  1 40. 

He  hath  picked  my  pocket  of  silver  and  gold.  R.  1  Rol.  68.  1.  45.  Cont. 
73. 1.  40. 


(u)  l.*The  statute  of  witchcraft  has  been  since  repealed  by  9  Geo.  2.  c.  5 — 2.  But  the 
pretending  to  witchcraft  is  by  the  same  statute  made  punishable  by  imprisonment  and  pil- 
lory. 

Or)  He  was  put  into  the  round-house  for  stealing;  ducks  at  X. ;  actionable.  2  Wils.  300. 
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So,  if  He  charge  with  larceny  ;  He  is  a  thief  and  stole,  or  (for  he  stole) 
my  trees,  furze,  dung,  turnips,  corn,  grass,  or  other  thing  of  which  felony 
may  be  committed.  R.  1  Rol.  51.  1.  40.  50.  52. 1.  5.  10.  15.  20.  7a  1.  35. 
R.  2Cro.  39.  166.  R.  Cont.  Hob.  331.  R.  ace.  2  Cro.  114.  2  Rol. 
440.     Jon.  43.     Vide  Al.  31.  (y) 

Though  the  charge  amounts  only  to  petit  larceny.     R.   1  Rol.  43. 1.  40. 

As  he  stole  my  corn  out  of  my  barn,  without  saying  the  value.  R.  1  Rol, 
43. 1.  47. 

He  feloniously  stole  my  corn.     1  Rol.  70. 1.  45. 

He  stole  corn  from  A.     1  Rol.  70.  1.  47. 

He  stole  three  pecks  of  corn  sent  to  his  mill.     R.  1  Rol.  73. 1. 25. 

He  did  break  open  my  chest,  and  steal  my  deeds  ;  for  that  is  felony.  R» 
1  Rol.  73. 1.  30. 

He  hath  stolen  my  wood.  R.  1  Rol.  70.  1.  27.  30.  Per  three  J.  2 
Cont.  2  Cro.  66.     Vide  2  Cro.  166. 

He  stole  my  box-wood.     R.  Mod.  Ca.  23.     Sal.  695,  6. 

Stole  lead  out  of  my  master's  house.     R.  1  Lev.  156. 

Stole  our  bees,  and  art  a  thief.     R.  Ray.  33. 

By  a  feme  covert,  You  stole  my  faggots  \  for  she  may  have  property,  and 
it  is  a  common  way  of  talking.     R.  Pal.  358. 

So,  if  one  say,  He  was  a  thief  and  stole  my  gold.     R.  2  Cro.  622. 

So,  if  he  say,  He  is  a  thief,  and  stole  lead  off  the  house,  which  is  not  felo- 
ny (z)  ;  the  former  words  are  actionable  by  themselves.  R.  2  Cro.  114* 
154.  231. 

So,  if  he  charge  with  felony  generally ;  as,  he  is  a  thief.  R.  1  Rol.  49.. 
1.  45, 

Thou  art  a  whore  and  a  thief.     R.  1  Rol.  42.  1.  51. 

Thou  art  a  whore-thief.     R.  1  Rol.  42.  1.  49. 

I  charge  thee  with  felony.     R.  1  Rol.  43. 1.  5.     Cont.  73..  1.  50. 

He  stole  the  colonel's  cloth,  without  saying  what  colonel.  R.  3  Mod. 
280. 

So,  an  action  upon  the  case  lies,  quia  crimen  felonies  imposuit  generally, 
without  saying  what  felony.     1  Vent.  264.  (a) 

So,  if  he  accuse  one  of  an  attempt,  which  makes  him  accessory  to  a  felo- 
ny ;  as,  he  lay  in  wait  to  rob,  &c.  R.  1  Rol.  50.  1.  45.  50.  Jon.  195. 
Cro.  Car.  140. 

He  set  them  on  to  rob  me.     R.  1  Rol.  51.  1.  10.     Vide  Mo.  63. 

He  persuaded  A.  to  rob  me.     R.  1  Rol.  5.1  •  1.  20.     Cro.  El.  710. 

She  attempted  to  kill.     R.  1  Rol.  51.  1.  25. 

A.  stole  sheep,  and  B.  by  compact  took  a  meadow  to  cloak  the  felony. 
R.  1  Rol.  67.  1.  45. 

Thou  didst  receive  stolen  goods  knowing  them  to  be  stolen.  Cont.  for 
that  does  not  make  him  accessory,  unless  he  aids  felony.  1  Rol.  68. 
[•]].  10.  Cont.  1  Vent.  1 8.  But  now  by  the  Stat.  (3  &  4  W.  &  M.  9)  such 
a  receiver  is  an  accessory. 

He  maintains  thieves  or  pirates,  &c.  against  the  law,  and  proclamation  ; 
though  he  do  not  say,  that  he  knew  them  to  be  pirates ;  for,  against  law,  im- 
ports it     R.  Cro.  El.  52. 


(jA  "  Thou  art  a  thief."— «  Of  what  ?"— «  Of  every  thing  ;*  actionable.     Btr.  148. 
(*)  It  has  since  been  made  felony. 

(a)  Vide  1  Sid.  05.    T.  Raym.  61.    27  Hen.  8.  East,  27,  p.  11.    Cro.Uac.  490.    1  R<& 
Abr.  1 14.    (R)  pi.  6.    Hett.  165.     1  Vent.  264.     ctiam  wpra. 
f*369]  r 
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A.  stole,  &c.  and  thou  wert  partner  with  her.     R.  1  Sid.  413.  1  Vent. 
18. 

He  would  hare  robbed  me,  if  A.  would  consent ;  he  pursuaded  A.  to  do 
it.    R.  Cro.  El.  710.     1  Rol.  51.  1.  20. 

He  writ  a  letter  to  A.  to  desire  him  to  kill  his  wife.     R.  Cro.  El.  747. 

He  is  a  smotherer,  and  maintainer  of  felonies.     R.  2  Cro.  267. 
{  I  have  every  reason  to  believe  he  burnt  said  barn.     Logan  v.  Steele^ 

1  Bibb,  593. 

M.  took  corn  from  A's.  crib,  twice  ;  he  looked  round  to  see  if  any  person 
saw  him.  Jones  ?.  M'Dowell,  4  Bibb,  188.  In  regard  to  cases  of  this  class, 
vide  Dexter  r.  Taber,  12  Johns.  Rep.  239.  Van  Ankin  v.  Westfall,  14 
Johns.  Rep.  233.     Boonman  v.  Boyer,  3  Binn.  515.  } 

(D  5.)  Words  which  endanger  corporal  punishment— -Charge  of 

perjury.     Vide  post,  (D  7. — F  5.  18.) 

Or,  words  which  charge  with  a  crime,  that  subjects  one  to  a  corporal  pun- 
ishment ;  as  if  he  say,  He  is  perjured.     R.  1  Rol.  39, 1.  25. 

I  can  prove  him  perjured.     R.  1  Rol.  39.  1.  30.  35. 

I  will  prove  him  perjured  by  two  witnesses  ;  without  saying,  in  what  court, 
or  how.     R.  1  Rol.  39.1.  40. 

She  is  a  perjured  whore.     R.  Hard.  7. 

He  was  perjured  in  Tottenham  Court ;  for  it  shall  be  intended  a  court  suf- 
ficient.    R.  1  Rol.  39. 1.  47. 

Or,  in  the  hundred  court ;  for  that  is  within  the  stat.  5  El.  R.  1  Rol.  42. 
1.  40. 

Thou  art  a  perjured  knave  ;  for  thou  swearest  at  the  leet,  I  bake  bread, 
when  I  do  not.     R.  Cro.  El.  709. 

He  is  forsworn  and  took  a  false  oath  at  T.  in  his  deposition,  when  he 
waged  his  law  against  me.     R.  2  Cro.  204. 

He  is  perjured  in  A.'s  will ;  for  it  shall  be  construed  concerning  that  will. 
R.  1  Rol.  39.  1.  5. 

\  So,  that  he  had  sworn  falsely,  in  detailing  his  testimony  ;  referring  to 
the  testimony  of  the  plaintiff  in  a  cause  pending  before  a  court  of  competent 
jurisdiction.     Gibbs  v.  Tucker,  2  Marsh.  219. 

So,  you  swore  false  in  two  particulars  in  one  oath  in  court.  Hamilton  t. 
Dent,  I  Hayw.  1 1 6.     Fowle  v.  Robbins,  1 2  Mass.  Rep.  498. 

So,  words  charging  a  person  with  false  swearing  before  a  church,  conven- 
ed for  the  purpose  of  administering  discipline  among  its*  members,  are  ac- 
tionable, without  the  averment  or  proof  of  special  damage.  Chapman  v. 
Gillet,  2  Conn.  Rep.  40. 

So,  words  charging  a  person  with  false  swearing  before  an  arbitration,  are 
actionable.  Lyman  v.  Wetmore,  2  Conn.  Rep.  42.  in  nota.  Vide  Fowle 
v.  Robbins,  12  Mass.  Rep.  498.  Hopkins  v.  Beedle,  1  Caines9  Rep.  347. 
Pelton  v.  Ward,  3  Caines9  Rep.  73.  M'Claughry  t.  Wetmore,  6  Johns. 
Rep.  82.  Miller?.  Miller,  8  Johns.  Rep.  58.  Niven  v.  Munn,  13  Johns. 
Rep.  48.     Chapman  v<  Smith,  13   Johns.  Rep.  78.     Kean  ?.  M'Laughlin. 

2  Serg*  &  Rawk,  469.     Rue  v.  Mitchell,  2  Dal).  58.  I 

(D  6.)  Or  Subornation. 

Vide  post,  (F  12.) 
So,  if  he  charge  with  subornation  of  perjury. 
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As,  if  he  say,  thou  hast  procured  false  witnesses  to  swear  in  such  a  cause 
Mod.  Ca.  201 .     Cro.  El.  93. 

He  suborned  A.  to  forswear  himself  before  the  chief  justice.  R.  2  Rol. 
410. 

Thou  procuredst  A.  to  come  thirty  miles  to  commit  perjury  before  th« 
bishop  of  W.  and  hast  given  him  10/.  for  that  purpose.  R.  though  the  per- 
jury is  not  alleged  to  have  been  committed,  2  Cro.  158.t 

(D  7.)  Or  words  that  import  perjury. 

Vide  post,  (F  5.  18.)  Ante,  (D  5.) 

So,  if  he  say  that  A.  was  forsworn,  and  add  such  words  as  denote  htm  to 
be  perjured  ;  as,  if  he  say,  he  was  forsworn  in  the  ecclesiastical  [*}court ; 
for  it  is  a  court  well  known.     R.  1  Rol.  40. 1.  6.     Cro.  El.  185. 

In  the  court  of  requests.     1  Rol.  40. 1.  50.  69. 1.  54.     Cro.  El.  135. 

In  the  court  of  the  counsel  of  the  marches  of  Wales.  R.  1  Rol.  40. 1. 10. 
Hard.  151.     Hob.  283. 

In  chancery  ;  for  it  is  a  court  of  record.  R.  1  Rol.  40.  1.  53.  41.  1. 
10. 

He  gave  10/.  to  B.  for  forswearing  himself  in  chancery.  R.  1  Rol.  41. 
L  20. 

He  was  forsworn  in  his  answer  to  A.'s  bill  in  chancery  ;  if  he  allege,  that 
A.  exhibited  his  bill,  to  which  the  plaintiff  answered,  though  he  do  not  say, 
in  a  point  material  ;  and  it  shall  not  be  intended  another  suit.  R.  1  Rol. 
42.  1.  5.  78.  1.  40.     Cro.  Car.  322. 

Forsworn  in  the  star-chamber.     Cro.  El.  1 35. 

He  is  a  forsworn  fellow,  and  hanged  as  honest  a  man  as  himself  by  his  false 
oath.     R.  Cro.  El.  572. 

Thou  wert  forsworn  in  the  action  at  the  assizes,  having  discourse  of  an  ac- 
tion, and  his  testimony  there  ;  though  he  do  not  say,  in  what  particular. 
R.  1  Rol.  41. 1.  25. 

At  the  sessions,  having  discourse  of  the  sessions  of  P.,  though  no  action 
was  tried  there.     R.  1  Rol.  39.  1.  10.  41.  1.  40. 

At  Hereford  assises,  if  he  allege,  that  he  was  a  witness  there.  R.  1  Rol. 
42.  1.  25. 

Thou  art  forsworn.  Where  ?  In  llston  court ;  innuendo  a  court  leet.  R. 
Cro.  El.  720. 

Thou  wast  forsworn  in  the  leet.  R.  Cro.  El.  492.  Mo.  404.  537.  Noy, 
34. 

Thou  tookest  a  false  oath  before  justice  W.  having  discourse  of  articles 
sworn  before  him.     R.  1  Rol.  38.  1.  50.     D.  3  Lev.  166.     R.  Jon.  352. 

Though  the  perjury  is  not  within  the  stat.  5  Eh,  for  he  shall  be  punished 
by  the  common  law.     R.  1  Rol.  42.  1.  1 5. 

So,  he  is  forsworn  in  a  court  of  record,  without  saying  in  what  court.  R* 
1  Rol.  42. 1.  1 0. 

He  is  forsworn  on  record.     R.  1  Rol.  42.  1.  30.     Cro.  El.  583. 

He  wis  forsworn,  indicted,  and  compounded  for  it.     R.  1   Rol.  40.  1.  2. 

Thou  wert  forsworn,  and  I  will  set  thee  on  the  pillory  for  it.  R.  1  Rol. 
40.  1.  15.70.  1.  25. 

He  is  forsworn,  and  shall  lose  his  ears.     R.  1  Rol.  70. 1.  10. 


t  (In  5  Jac — Vide  S.  C.  Coot,  in  3  Jac.    Tsl.  72.     I  Rol.  51. 1.  5. — And  Mod.  Ca.  201. 
citet  it  both  ways.) 
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He  was  forsworn,  and  I  will  prove  him  perjured*  or  pay  his  charges.  R. 
Cro.  EL  429.  ™  ^ 

He  is  forewom  in  every  thing  be  swore  in  the  cause,  without  saying  upon 
what  matter  the  issue  was.     R.  2  Jon.  5. 

So,  with  an  inducement,  that  he  was  a  witness  in  a  suit  in  the  county  court 
such  a  day  against  the  husband,  if  his  wife  say,  Thou  art  forsworn,  thou 
tookest  a  false  oath  against  my  husband  and  me  this  day.    R.  Hard.  151. 

(D  8.)  Charge  of  forgery,  &c. 

Vide  post,  (F  6,  7.) 

So,  if  he  charge  with  forgery ;  as,  if  he  say,  he  forged  an  obligation.  R. 
1  RoL  65.  1.  25. 

[*]I  found  the  record  he  forged.     R.  1  Rol.  65. 1.  5. 

He  forged  an  .acquittance.     R.  1  RoL  66. 1.  1 1 . 

A  privy  seal,  and  commission.     R.  1  RoL  68.  L  35.     Jon.  325. 

A  licence  I  had  in  the  Exchequer.     R.  1  RoL  65. 1.  35. 

He  forged  two  writs  ;  though  the  forgery  of  a  writ  is  not  within  (he  stat. 
5  EL  nor  1  H.  5,    R.  1  RoL  65. 1.  15. 

Thou  bast  forged  a  deed  to  cheat  A.  of  his  land.    R.  1  Sid.  16. 

That  deed  is  forged,  and  B.  made  it.     R.  1  RoL  65.  1.  45. 

So,  thou  hast  forged  a  deed,  generally.     1  Sid.  1 6. 

Thou  hast  caused  a  deed  to  be  forged.     R.  1   RoL  66.  L  20. 

Thou  hast  forged  my  father's  will  to  deceive  me.     Semb.  Lat.  21. 

Thou  hast  forged  a  warrant  in  such  a  suit.     Per  Twisd.  1  Sid.  16. 

He  forged  B.'s  will.     1  Vent.  149.  • 

You  made  a  false  record,  &c.     R.  1  And.  121. 

This  is  a  counterfeit  warrant  made  by  B. ;  for  the  word,  counterfeit,  is 
known  in  the  law.     R.  2  RoL  266.(6) 

So,  if  there  be  a  discourse  of  the  plaintiff,  and  his  office  as  deputy  clerk 
to  A.,  and  the  defendant  say,  he  is  a  cozening  knave,  a  cheater,  and  hath 
cozened  his  master.     R.  Cro.  Car.  563.  480.     Vide  post,  (D  21.  F  7.) 

So,  if  he  say,  thou  art  a  branded  rogue  ;  for  it  shall  be  intended  that  he 
was  branded  according  to  the  statute.     1  RoL  43.  1.  25. 

Thou  art  a  rogue  on  record.     R.  1  RoL  43.  1.  30. 

A  runagate  rogue,  and  deservest  to  be  hanged.  Qu.  2  Lev.  214.  Vide 
post,  (F  7.) 

(D  9.)  Charge  with  words  that  subject  to  an  indictment. 

Vide  post,  (F  20.) 

* 

So,  if  he  say,  he  made  such  a  libel,  and  shew  the  effect  of  the  libel ;  fol^ 
for  that  he  shall  be  fined,  and  imprisoned.      Semb.  1  RoL  46.  L  15.    \  An- 
dres v.  Hoppenheafer,  3  Serg.  &  Rawle,  255.  \ 

He  conspired  the  death  of  B.     4  Leo.  54. 

He  is  a  false  poller  and  extortioner.     R.  1  And.  120. 

So,  if  he  say  she  keeps  a  bawdy-house  ;  for  it  is  indictable.  R.  1  RoL 
44. 1.  15.  61. 1. 15.  R.  cont.  Cro.  EL  643.  R.  1  Bui.  138.  Per  Glanvil, 
Anderson  cont.  Noy  73.     R.  Noy  1 17. 

An  house  worse  than  a  bawdy-house.     R.  1  RoL  68. 1.  15. 


<m*im 


(b)  You  are  a  rogue,  and  I'll  prove  yoa  a  rogue,  for  you  forged  my  name ;  actionable,    g 
Wil».  87. 
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A  fortiori,  if  the  party  keeps  an  inn.     Adm.  Cro.  El.  582.    Vide  1  Bui. 

138. 
So,  if  he  say,  she  kept  a  bawdy-house ;  for  it  shall  not  be  intended  of  a 

time  before  a  general  pardon,  &c.     R.  2  Lev.  233. 

k\&  to  the  class  of  cases  which  are  included  under  this  subdivision,  vide 
er  v.  Winn,  8  Mass.  Rep.  248.  Widring  v.  Oyer,  13  Johns.  Rep.  124. 
Martin  v.  Stillwell,  13  Johns.  Rep.  275.  } 

(D  10.)  Or,  to  punishment  by  the  custom  of  a  place. 

So,  in  London,  where  by  the  custom  a  common  harlot  shall  be  carted,  X 
he  say,  thou  art  a  common  whore,  and  I  will  have  a  bason  tingled  before 
thee.     R.  1  Rol.  36. 1.  40.     Vide  1  Rol.  550.  A. 

A  bawd,  and  I  will  have  thee  carted.     R.  1  RoU  36. 1.  50. 

[*]Thou  art  a  whore,  and  my  husband's  whore.  Per  three  J.  Hide  conk 
Ray.  81.     Vide  1  Rol.  550.  1.  22. 

So,  in  Southwark,  &c.  where  there  is  the  like  custom.  Semb.  1 
Sid.  97. 

So,  if  such  action  for  these  words  be  commenced  in  London,  it  shall  not 
be  removed  by  habeas  corpus  ;  or  after  removal,  a  procedendo  shall  be  award- 
ed. R.  2  Rol.  69.  B.  Cont.  4  Co.  18.  a.  Cont.  Cro.  Car.  350.  R.  Ace. 
Cro.  Car.  487. 

But  the  defendant  may  plead  the  speaking  in  another  place,  and  traverse 
the  speaking  in  London.     1  Lev.  116. 

Or,  if  it  appear  upon  the  evidence,  the  defendant  shall  be  not  guilty. 
Semb.  1  Lev.  116.     £ 

So,  if  the  plaintiff  do  not  shew,  that  her  residence  in  London  continue*, 
judgment  shall  be  stayed.     1  Sid.  97. 

Or,  if  she  allege  the  custom  to  be,  quod  cxercenUs  artem  meretricii  et  con* 
servatores  lupanarum  shall  be  carted,  in  the  conjunctive.     R.  1  Sid.  97. 

So,  if  the  words  do  not  charge  directly,  that  the  woman  is  a  whore,  but 
only  tantamount,  the  custom  of  London  does  not  extend  to  them.  Semb. 
Lut.  1042. 

So,  if  a  woman  has  a  copyhold  dum  casta;  and  one  say,  Thou  art  a 
whore,  I  will  throw  thee  out  of  thy  living.  R.  1  Sid.  214.  R.  1  Le*« 
134. 

So,  when  the  ordinance  was  in  force  against  adultery,  to  say,  Thou  art 
a  whore,  and  gettest  thy  living  by  thy  tail,  was  actionable.     Hard.  107, 

So,  in  Yorkshire,  to  say,  Thou  hast  trained  a  mare,  with  an  averment, 
that  in  that  country,  that  imports  sodomy.     Pal.  64. 

(D  11.)  Words  which  tend  to  his  disherison. 

Or  words  which  tend  to  his  disherison  ;  as,  if  he  say  of  one  who  fates 
land  by  descent,  He  is  a  bastard.     R.  1  Rol.  37. 1.  27. 

Or,  of  an  heir  apparent  who  has  an  expectancy,  which  is  endangered  by 
the  words.     R.  1  RoL  38.  1,  5.  15.     Jon.  388.  *  R.  Godb.  451. 

Or,  oi  one  who  purchased  land ;  for  then  his  land  will  not  descend  to 
the  heir  general.     Per  Chamberlain,  2  Rol.  249. 

So,  if  he  say  of  a  woman  who  has  a  copyhold  dum  sola  et  casta  vixerit,  she 
is  a  whore,  an  action  will  lie.     R.  1  Lev.  134.     1  Sid.  214* 

And  the  action  lies,  though  he  do  not  allege,  that  he  lost  his  estate,  or 
suffered  other  special  damage.     R.  2  Rol.  249* 

And,  though  he  has  no  present  estate  or  title.     R,  2  Cro.  213. 
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(Dl2.)  But  where  the  disherison  is  not  apparent,  they  are  not 

actionable. 

But  the  words,  He  is  a  bastard,  if  they  are  spoken  of  an  heir  apparent 
generally,  without  other  averment,  are  not  actionable,  for  he  has  no  present 
damage.     1  Rol.  37.  1.  3$.  r 

So  if  he  say,  He  is  base  born  j  for  it  shall  be  taken  in  mitiori  stnsu.  R. 
J  Rol,  37,  1.  30. 

[*XD  13.)  Words  which  slander  a  man  in  his  office.— As,  a  judge. 

Or  words  Which  slander  a  man  in  his  office ;  as,  if  he  say  of  a  judge  he 
is  a  corrupt  judge.    R.  4  Co.  16.  a.  IS.  a.     1  Leo,  3?6,  (c)         : 

(D  14.)  Member  of  parliament, 

If  he  speak  of  a  member  of  parliament,  He  is  a  papist,  and  goes  to  mass, 
and  was  a  pensioner.     R.  2  Vent.  265. 

Or,  of  any  candidate  for  an  election  to  parliament.  R.  3  Ley.  30.  R.  3 
Mod.  26.  (d) 

Or,  He  is  a  jacobite,  and  for  bringing  in  the  Prince  of  Wales  and  popery. 
B.  Sal.  695.  r  r    j 

(D 15,)  Justice  of  Peace. 

Vide  post,  (P  8.)  • 

If  Jie  speak  of  a  justice  of  peace,  He  covereth  felonies,  and  is  not  worthy 
to  be  a  justice*    R.  4  Co.  16.  a. 

He  hath  taken  money  of  a  thief  to  keep  him  from  gaol.  R.  1  Rol.  57. 1. 
15* 

By  your  means  I  had  wrong  at  the  sessions,  you  caused  one  to  swear  false 
against  me.     R.  1  Rol.  57. 1.  25. 

I  could  never  have  justice  of  him,  but  always  injustice*  R.  1  Rol.  57.  L 
53.     Cro.  Car.  14. 

He  makes  use  of  the  king's  commission  to  worry  men  out  of  their  estates* 
R.  3  Mod.  71. 

He  is  a  forsworn  justice,  and  not  fit  to  be  a  justice.  R.  1  Mod.  22. 1  Vent. 
50.     1  Sid.  432. 

A  partial  justice.    R.  2  Cro.  90. 

He  discharged  A.  arrested  as  accessary  to  a  felony  by  air  agreement  of  3/. 
R.  Cro.  El.  536. 

He  useth  corrupt  practices,  &c.  None  of  conscience,  or  who  fears  God, 
would  do  the  like.     R.  1  And.  1 20. 

He  sent  a  warrant  for  A.  for  suspicion  of  felony,  and  sent  6.  to  give  him 
warning  to  be  absent.    R.  2  Cro.  143. 

He  wrests  the  law  and  perverts  justice  to  serve  his  own  turn.  R.  2  Cro. 
240. 

He  of  his  own  head  put  into  A.'s  examination,  that  he  confessed  he  stole 
a  lamb.     R.  1  Rol.  58. 1.  5. 

He  is  a  papist.  R.  2  Vent.  265.  Ray.  483.  Vide  3  Mod.  103.  3 
Lev.  30.  Dub.  2  Sho.  1 40.  Vide  2  Sho.  250.  R.  cont.  2  Cro.  484,  5r 
R.  ace.  Skin.  68.  88. 

(c)  Words  which  may  occasion  the  loss  of  an  office  of  profit,  are  actionable.    3  Wils. 
1«7.  2  Blk.  760. 
09  Vide  3  Wilt.  177. 
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His  maid  saw  a  priest  give  him  the  eucharist,  and  extreme  unction.    R. 

Skin.  98.  111. 

He  is  a  corrupt  man,  a  vermin,  &c.     Dub.  1  Rol.  51. 1.  20. 

A.  thrice  attempted  to  murder  me,  and  this  was  by  instigation  of  just.  B. 
.  Per  three  J.  2  cont.  2  Cro.  56.     Yel.  57. 

He  is  a  busy  knave  for  searching  after  me,  he  shall  give  me  satisfaction. 
Dub.  3  Mod.  163. 

[*]His  witnesses  were  perjured,  and  he  is  the  upholder  of  them.  R*  p« 
two  JBar.  cont*  Hard.  501  •  (c) 

(D  16.)  Clergyman. 

If  he  speak  of  a  clergyman,  he  preacheth  lies  in  the  pulpit ;  for  it  is  a 
cause  of  deprivation.     R.  1  Rol.  58. 1.  30. 

Yonder  is  doctor  A.  robbing  the  church  ;  he  hath  robbed  the  church.  R. 
Jon.  366.  {  To  call  a  clergyman  a  drunkard,  is  actionable.  M'Millan  v. 
Birch,  1  Binn.  178.  Also,  to  call  him  a  liar  and  preacher  of  the  devil;  ut 
Semb.  Ibid.  } 

(D  17.)  Commissioner  for  examining  witnesses. 

If  he  speak  of  a  a  commissioner  for  examining  witnesses,  he  hath  taken 
bribes  to  favour  B.  in  execution  of  this  commission.  R.  1  Rol.  56. 1.  20.  2 
Cro.  65.     Yel.  62. 

He  hath  put  out  some  depositions,  and  added  others  not  taken.  R.  1  Rol. 
57. 1. 30.     Pal.  67. 

(D  18.)  Receiver. 

If  he  speak  of  a  receiver  in  the  court  of  wards,  Mr.  Deceiver  hath  co- 
zened the  king.    R.  1  Rol.  57. 1.  40. 

(D  19.)  Parish  officer. 

If  he  speak  of  an  overseer,  or  churchwarden,  thou  hast  cheated  the  parish 
of  40/.  R.  1  Rol.  58. 1.  20.     R.  Cart.  1 . 

* 

(D  20.)  Juryman. 

If  he  speak  of  a  juryman,  thou  art  a  common  juror,  and  hast  seen  many 
overthrown  by  thy  false  and  subtle  means.     R.  1  Rol.  41. 1.  35.  Mo.  876. 

(D  21.)  Steward,  &c. 

If  he  speak  of  a  steward  of  a  court  leet,  or  court  baron,  He  put  a  present- 
ment into  the  jury's  verdict,  without  the  consent  of  the  Suit.  R.  1  Rol. 
56.1.45.  J    J 

Thou  art  a  bribing  corrupt  knave,  hast  wronged  me  in  the  court  of  P. 
(where  he  was  steward,)  and  hast  not  performed  thy  office  according  to 
law.     R.  1  Rol.  56. 1.  10.  ^ 

Of  a  custom-house  officer,  He  took  bribes.     1  Sid.  342. 
Vide  ante,  (D  8.) 

{  In  relation  to  words  imputing  to  a  publick  officer,  malpractice  in  his 

(«)  1.  Speaking  of  him  in  relation  to  his  office,  to  say  he  is  a  rascal— villain— liar,  is  ac- 
tionable.   Fort.  206.  Ld.  Rd.  1360.  Str.  617— 2.  Speaking  of  a  warrant  granted  by  him,to 
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office,  Vide  Doods  v.  Henry,  9  Mass.  Rep.  262.     Oakleyv.  Farrington,  1 
Johns.  Rep.  129.     Dole  r.  Van  Rensselaer,  1  Johps.  Cas.  330.  \ 

(D  22.)  Words,   which  slander  him  in  his  profession. — As  a  conn* 

sellor. 

Or,  words  which  slander  him  in  his  profession  (/) ;  as,  if  he  say  of  a  coun- 
sellor, Thou  art  no  lawyer,  canst  not  make  a  lease,  they  are  fools  who  come 
to  thee  for  law.     R.  1  Rol.  54.  1.  47. 

Thou  a  barister  ?  Thou  a  barreter ;  thou  art  put  from  the  bar.  R.  1  Rol» 
55.  1.  40. 

He  is  a  dunce,  and  will  get  nothing  by  the  law.  R.  1  Rol.  55.  1.  5.  Cro. 
Gar.  382. 

He  has  no  more  law  than  a  jackanapes,  &c.     Godb.  44 1  • 

C*]He  will  deceive  you ;  he  was  my  counsel,  and  revealed  the  secrets  of 
my  cause.     R.  1  Rol.  57. 1.  50.    Co.  Ent.  22. 

He  will  give  vexatious  and  ill  counsel,  stir  up  suits,  and  milk  your  purse, 
(written  in  a  letter  to  his  client.)     Per  three  J.  Vau.  cont.  2  Vent.  26. 

He  is  a  dafly-down-dilly ;  which  signifies  an  ambidexter.  R.  1  RoL  55. 
1.  15. 

He  hath  undone  many.    Mar.  8. 

But  it  is  not  actionable  to  say  of  a  counsellor,  He  has  no  more  wit  thaa 
a  jackanapes.    Godb.  441* 

He  hath  nothing  but  what  he  got  by  swearing  and  forswearing.  Co.  Ent. 
91,  22. 

He  is  a  paltry  lawyer.     R.  2  Cro.  267. 

(D  23.)  Physician,  &c.     Vide  post,  (F  15.) 

If  he  speak  of  a  physician,  he  is  a  quack-salver.     R.  1  Rol.  54. 1.  25. 

He  is  an  empiric,  a  mountebank.     R.  l'Rol.  54.  1.  35. 

Thou  never  wast  a  scholar.     R.  1  Rol.  54.  1.  30.     Godb.  441. 

Thou  gavest  phytic  which  thou  knewest  to  be  contrary  to  the  disease. 
R.  1  Rol.  71.  1.25. 

If  he  say  to  a  surgeon,  Thou  art  no  good  subject,  for  thou  poisonest  A.'* 
wound  to  get  more  money  of  him.     R.  Sav.  126. 

Of  a  midwife,  She  is  ignorant  and  unfortunate  in  her  way.  R.  1  Vent.  21. 

(D  24.)  Attorney.     Vide  post,  (F  9.  18.) 

If  he  speak  of  an  attorney,  You  may  be  ashamed  to  employ  that  knave, 
&c.  R.  1  Rol.  52. 1.  35.     Vide  Mo.  61. 

He  is  a  base  knave,  and  maintains  his  wife  by  knavery,  and  cheating  tricks. 
R.  1  Rol.  52. 1.  50. 

He  is  a  cozening,  cheating  knave.     R.  1  RoL  53.  1.  5.  15. 

Thou  art  a  knave,  and  such  knaves  made  my  husband  spend  his  estate. 
R.  1  Rol.  53.  1.  52.     Al.  13. 

He  is  a  cheating  knave,  and  maintains  his  family-  by  cheating.  R.  Cro. 
Car.  515. 

A  bribing  knave.     R.  Hob.  9.  Mo.  855.     1  Rol.  53. 1.  35.  54*  1.  40. 

A  corrupt  man,  and  deals  corruptly.    Hob.  9. 

Thou  art  an  ambidexter.     R.  Godb.  214. 

He  is  a  cheating  attorney.     1  Rol.  53. 1.  25. 

■  '■"  *  I, .  .  i    i.      mi  .I. ,  >i  ■  i  i  ■  mi  i  ,i  hi. 

CO  Words  of  an  injurious  tendency  to  one.  in  a  profession  are  actionable.  3  Wils.  187. 
2B&.750. 
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Your  attorney  hath  taken  20/.  of  you  to  cozen  me.    R.  1  Rol.  53. 1.  35. 
54.  1.  40.     Hob.  9.     Mo.  855. 
He  hath  cozened  him  10/.  in  a  bill  of  costs.     R.  1  Rol.  53.  I.  50.  55. 

1.  45. 

He  deals  on  both  sides,  and  deceives  those  who  put  him  in  trust.  Noy .  1 1  • 

He  is  a  forging  attorney.     Lat.  21. 

He  is  a  forging  knave.     R.  1  Brownl.  16. 

Tell,  the  knave  R.  I  will  teach  him  or  any  attorney  to  sae  oat  &  writ ;  for 
it  is  tantamount  to  knave  attorney.     1  Vent.  1 1 7. 

He  is  a  champertor.  R.  1  Rol.  53. 1.  40.  55. 1.  30.  1  Brownl.  15,  16. 
Mo.  867. 

A  common  barretor.  R.  1  Rol.  54.  1.  51.  Cro.  Car.  192.  Vide  Hut. 
104. 

He  stirreth  up  men  to  suits.     R.  1  Rol.  54. 1.  10. 

[*]He  is  a  common  maintainer  of  suits,  and  a  ehaqipertor,  I  will  have 
him  thrown  over  the  bar.     R.  Mo.  867. 

A  base  rascal,  I  will  make  him  lose  his  ears.    R.  Ley  70. 

He  hath  the  falling  sickness ;  for  that  disables  him  in  his  profession.  1 
Rol.  55. 1.  35. 

He  cannot  read  a  declaration.  R.  1  Mod.  272.  1  Lev.  29s*  Dub*  1 
Vent.  98.     R.  Ray.  196. 

He  hath  no  more  law  than  a  goose,  bull,  &c.     R#  1  Sid.  327, (g) 

(D  25.)  Words  which  slander  him  in  his  trade.— As  if  thej  im- 
port that  he  is  a  bankrupt. 

Or,  words  which  slander  him  in  his  trade  ;  as,  if  he  say  of  a  merchant, 
or  tradesman,  He  is  a  bankrupt.     R.  1  Rol.  61.1.  35.  40. 

He  is  a  broken  bankrupt,  and  run  his  country  ;  without  mentioning  any 
certain  trade.     R.  1  Rol.  60. 1.  40. 

He  is  a  beggarly  knave,  not  able  to  pay  his  debts ;  with  an  averment,  that 
this  imports  a  bankrupt.  R.  1  Rol.  61.  1.  10.  1  Sid.  424.  1  Lev.  276. 
R.  Cro.  Car.  472.     R.  Carth.  330.     Vide  Jtav.  1 84. 

Or,  not  able  to  pay  2*.  6d.  in  the  pound.     Jv.  1  Rol.  61.1,  5. 

Buy  po  more  for  him ;  he  will  never  pay,  and  is  not  worth  a  penny.  R. 
1  Rof.61.1.  45. 

Thou  owest  more  than  thou  art  worth  ;  whereby  he  could  not  be  trusted. 
R.  1  Rol.  61.1.50. 

Of  a  scrivener,  he  is  a  broken  runaway,  and  dares  not  shew  his  face. 
R,  1  Rol.  59. 1. 40. 

Of  a  farmer,  carpenter,  &c.  R.  3  Mod.  112.     Dub.  3  Mod.  155. 
j  So,  of  a  drover.     Lewis  v.  Hawley,  2  Day,  495.     As  to  words  which 
slander  a  man  in  his  trade,  and  are  actionable  per  *e,  vide  Davis  v.  Davis, 
1  Nott  &  M 'Cord,  290.  j 

He  is  fled  and  gone,  and  I  shall  lose  my  money.  R.  1  Lev.  276*  Ray. 
184.  * 

He  is  run  away,  and  never  will  return.    Semb.  3  Mod.  155. 


(g)  1.  Mr.  H.  is  a  rogue  for  taking  your  money,  and  hai  done  nothing  for  it ;  he  has  not 
entered  an  appearance  for  yon.  He  is  no  attorney  at  law  ;  he  don't  dare  to  appear  before 
a  judge.  What  signifies  going  to  him  ;  he  is  only  an  attorney's  clerk  and  a  rogue  ;  he  is 
no  attorney :  actionable.  Str.  1 138.— 8.  What,  does  he  pretend  to  be  a  lawyer  ?  he  is  no 
more  a  lawyer  than  the  devil :  actionable.    3  Will.  69. 

[*376] 


To  the  slander  of  a  common  person.  883 

Many  merchants  have  lately  failed,  and  I  expect  no  other  of  A.  R* 
Ray.  207. 

He  is  a  bankrupt  slave.     R.  2  Cro.  578,  9. 

Or,  a  bankrupt  rogue.     R.  Cro.  Car.  31 . 

He  is  broke,  and  dare  not  appear  at  the  trial.     Pal.  63. 

He  is  a  broken  merchant.     Jon.  321. 

Of  an  innkeeper,  Deal  not  with  A.,  he  is  broke ;  there  is  no  entertainment 
for  man  or  horse.     R.  Ray.  231  .(A) 

(D  26.)  That   he  uses  deceipt. 

So,  if  he  charge  him  with  deceipt  in  his  trade  ;  ad,  if  he  Speak  of  a 
weaver  he  pawneth  the  goods  of  his  customers,  and  is  not  to  be  trusted.  R. 
1  Rol.  59.  1.  25. 

Of  a  bailiff,  You  cozened  your  master  of  a  bushel  of  barley  ;  innuendo, 
barley  intrusted  with  him.     K.  1  Rol.  59. 1.  35. 

Of  a  journeyman  shoemaker,  Whoever  hath  him,  he  will  cut  him  out 
[*Jof  doors ;  with  an  averment,  that  the  words  signify,  he  will  undo  his  mas- 
ter.    R.  1  Rol.  60. 1.  5. 

He  hath  cozened  his  master  of  600/.     R.  1  Rol.  60. 1. 15. 

Of  a  partner  in  trade,  He  hath  cheated  his  partner,  for  he  received 
20/.  in  partnership,  and  gave  account  but  of  5/.  R.  1  Rol.  60.  1.  3(7. 
{  VideHoyle  v.  Youngs  1  Wash,   152.  } 

Of  a  goldsmith,  He  is  a  cozening  knave,  he  sold  a  chain  of  copper  for 
gold.      R.  1  Rol.  62.  1.  35. 

Of  a  leather-seller,  He  will  cozen  you,  he  sold  lamb  for  shamois  skins. 
R.  1  Rol.  63.1.  15. 

Of  a  maltster,  He  is  a  cheat,  and  will  cheat  you ;  he  cheated  all  the 
formers  at  A.,  and  is  come  to  cheat  at  B.       R.  2  Lev.  62. 

A  cheating  knave,  and  keeps  a  false  book.     R.  1  Vent.  117.  263. 

A  cheating  knave,  and  hath  cheated  me  with  brass  money.     R.  Ray*  62*. 

He  keeps  false  books,  deal  not  with  him.     Pal.  65. 

(D  27.)  Or  other  malpractice. 

Or,  if  he  charge  him  with  mal  practice  in  his  trade  ;  as,  if  he  say  of  a 
brewer,  His  beer  is  unwholesome.     R.  1  Rol.  62. 1.  40. 

Of  one  who  sells  woad,  He  mixes  black  mould  with  his  woad,  and  sells  it 
for  woad.     R.  1  Rol.  63.  1.  25. 

Of  one  who  keeps  a  boarding-house,  You  have  starved  children,  you 
starved  A.'s  child  to  death.     R.  1  Rol.  63.  1.  5. 

So  words  that  defame  a  man  in  his  trade  are  actionable ;  though  the 
trade  be  mean  or  base.     Per  three  J.  1  Lev.  115.     Ray.  87. 

But  words  not  actionable  in  themselves,  are  not  actionable,  when  spoken 
of  one  in  an  office,  profession,  or  trade,  unless  they  touch  him  in  his  office, 
&c.  Mod.  Ca.  202.     Ray.  75. 

So  words  of  a  groom,  porter,  &c.  are  not  actionable,  in  respect  of  his 
employment.     1  Vent.  275,  6. 

Or  words  spoken  of  a  woman  who  taught  dancing,   that  she  is  an  her- 
maphrodite, and  got  A.  with  child  ;  without  a  special  damage.     R.  2  Lev. 
233. 
^        '  -  -      -  -  't  —  — .- .    _  —^ 

(h)  1.  You, are  a  rascal  and  next  door  to  breaking  ;  actionable  :  L.  R.  610. — 2.  So  you 
are  a  sorry  pitiful  fellow,  and  a  rogue,  and  compounded  your  debts  for  5*.  in  the  pound. 
Str.  76?.  L.  R.  1480. 
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(D  28.)  Words  which  charge  him  with  an  infectious  disease.     As* 

leprosy,  plague,  &c.     Vide  post,  (F  11.) 

Or  words  that  charge  him  with  an  infectious  disease,  which  prevents  his 
conversing  with  others  ;  as,  He  is  a  leper,     R.  1  Rol.  44.  1.  5. 

A  leprous  knave,  R.  2  Cro.  144.     1  Rol.  44. 1.  5. 

He  buried  people  who  died  of  the  plague  in  his  house  ;  whereby  guests 
refused  his  house.     Kit.  1 73.  b. 

(D  29.)  French  pox.    Vide  post,  (F  19.) 

He  hath  the  grand  pox,  or  French  pox.     R.  1  Rol.  43. 1.  50.  53. 

She  is  a  whore,  and  hath  the  pox ;  for  that  by  the  word  whore,  is  explain- 
ed to  be  intended  of  the  French  pox.  R.  1  Rol.  66. 1.  37.  45.  1  Sid.  50. 
2  Cro.  430. 

She  is  eaten  up  or  rotten  with  the  pox.  1  Rol.  66.  1.  41.  67. 1.  15.  25. 
Per  Dod.  1  Rol.  42Q,     Vide  Cro.  El.  648. 

He  is  pocky,  and  the  pox  haunts  him  twice  a  year.  R.  1  Rol.  66*  I. 
65. 

He  was  laid  of  the  pox.     R.  1  Rol.  67. 1.  5.     Lat.  2.    2  Cro.  430. 

[*]Infected  of  the  pox,  and  his  wife  is  laid  of  it.  R.  1  Rol.  67. 1.  10. 
Cro.  JEL  289. 

A  pocky  rogue,  and  for  ought  I  know  hath  filled  my  bed  with  French  pox. 
R.  1  Rol.  67. 1.  35. 

A  pocky-ars'd  whore.     R.  1  Sid.  50. 

He  got  the  pox  of  a  red-haired  wench.     R.  1  Lev.  205. 

He  is  burnt  and  hath  the  pox.     R.  Cro.  £1.  2. 

She  is  a  lewd  woman,  or  common  woman  of  her  body,  and  hath  the  pox. 
Per  Croke,  1  Rol.  420.     1  Rol.  66.  1.  37. 

Go  to  thy  pocky  wife,  her  nose  is  eaten  with  pox,  and  thou  art  a  pocky 
knave,  R.  in  an  action  by  the  husband  for  the  words  spoken  of  him.  Cro* 
El.  878. 

She  is  a  whore,  and  a  pocky  whore.     R.  Cart.  55. 

He  hath  the  pox,  and  lives  incontinently.     Pal.  64. 

(D  30.)  Words  by  which  the  party  has  a  special  damage.      Vide 

poet,  (F  20,  21.) 

Or  any  words  by  which  the  party  has  a  special  damage  ;  (t)  as  Thou  art 
a  whore  ;  whereby  she  lost  her  marriage.  1  Rol.  35. 1.  15.  34.  1.  40.  Het* 
18. 

Or  A.  had  use  of  thy  body.     1  Rol.  35.  1.  5. 

Or  A.  did  get  thee  with  child.     1  Rol.  35.  1.  2.     4  Co.  16.  b. 

She  had  two  bastards,  or  she  had  a  child.  R.  Cro.  El.  639.  Vide  3  Bui. 
48. 

Thou  art  a  whore,  and  thy  children  by  thy  first  husband  are  A.'s  bas- 
tards ;  per  quod,  &c.     R.  Cro.  Car.  322. 

{  But  it  seems,  that  words  charging  a  man  or  woman  with  a  violation  of 
chastity,  are  actionable  in  themselves.  Frisbie  v.  Fowler,  2  Conn.  Rep* 
707.  Vide  cont.  Wilson  v.  Lyles,  2  Nott  &  M'Cord,  204.  Ace.  Andres  v. 
Koppenheafer,  3  Serg.  &Rawle,  261.     Brown  v.  Lamberton,  2  Binn.  34.  j 

** — — —  ■  ■      ■     I  ■  ^^— — —  n  i  m  ii     i  ■■■■,»■  ,  ^— .^^F— 

(i)  1.  Taunt.  44. 
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She  lay  with  A.  in  a  ditch,  and  his  breeches  were  down,  and  they  were  ai 
it  ;  per  quod,  frc.     R.  1  Rol.  66,   1.  32.      1  Rol.  420, 

She  4s  a  bursten  bellied  quean  ;  by  which  elie  lost  her  marriage. 

She  is  a  man,  not  a  woman  ;  per  quod,  <$rc. 

So,  if  hfe  say  of  a  man*  Thou  art  a  whore-master,  and  hast  lain  with  A's 
wife,  whereby  he,  lost  his  marriage.  1  Rol.  35.  1.  10.  R.  2  Cro.  323.  2 
Bui.  89.     R.  3  Bui.  48. 

Or  was  found  in  bed  with  A.'s  wife.     R.  1  RoL  35.  1.  25.  Cro.  Car.  269. 

So,  he  had  two  bastards.     1  Rol.  35.  1.  45.     3  Bui.  48. 

He  was  harsh  to  his  former  wife,  and  would  not  allow  her  necessaries  ; 
per  quod,  fyc. 

So,  it  the  words  are  written  in  a  letter;     Vide  Libel,  (B  1 .) 

So,  if  she  lose  her  nlarriage,  it  is  a  temporal  damage,  though  the  words 
are  not  spoken  to  the  suitor,  but  to  a  stranger.     R.  Cont.  Cro.  El.  787* 

So,  if  by  the  words  the  party  lose  consortium  vicinorum  ;  as,  She  is  with 
child.  1  Rol.  3$.  1.  20.  Semb.  cont.  1  Sid.  396.  1  Vent.  4.  I  Lev. 
261.     If  he  lose  the  place  of  chaplain  to  a  nobleman.     R.  1  Lev.  248. 

So,  if  by  the  words  the  party  be  accused,  and  put  to  expence  for  his  pur- 
gation ;  as,  He  ha  \  use  of  my  wife's  body  by  force,  whereby  he  was  accused 
of  a  rape.     1  Rol.  35. 1.  35.     Vide  Litt.  337. 

If  a  parson  declare  a  man  to  be  excommunicated  when  he  was  not ;  where- 
by he  was  removed  from  the  church  and  sacraments,  and  put  to  expence  for 
hi*  vi  ndication*     R.  1  Rol.  37.1.  5. 

[*]But  it  is  not  a  sufficient  special  damage,  that  a  discord  happened  be- 
tween him  and  his  wife,  and  he  was  in  danger  of  a  divorce.  1  Rol.  34.  L 
35.    Vide  post,  (F  20.) 

That  her  father  was  in  a  passion,  and  put  her  out  of  his  house.  R.  i. 
Vent  4.     1  Sid.  396.     I  Lev.  261.     Vide  post,  (F  20.) 

That  she  lost  consortium  vicinorum*     1  Sid.  396,  7.     Vide  supra. 

That  the  plaintiff  himself,  of  whom  the  words  were  spoken,  refused  the 
marriage.     R.  1  Rol.  35.  1.  50. 

That  she  was  in  danger  of  the  stat.  18  Eliz.  for  having  a  bastard-  Cont. 
4  Co.  16.  But  this  reason  was  added  by  Coke,  and  not  by  the  court  1 
Vent.  4.     1  Sid.  397. 

That  all  persons  refused  marriage  with  him ;  without  alleging  any  partic- 
ular person.     R.  1  Rol.  36.  1.  15.     Vide  post,  (F  21.) 

That  he  lost  the  affection  of  his  mother,  who  intended  him  100/.  R. 
Cart.  1. 

(K)  MANNER  OF  SPEAKING.  (*) 

(E  1.)  lu  an  oblique  way. 

And  if  words  are  slanderous,  it  is  not  material,  though  they  are  spoken 
Indirectly  and  obliquely :  as,  I  will  make  thee  an  example  for  a  perjured 
knave.     R.  1  Rol.  49.  1.  45.     Yel.  160. 

She  went  to  the  Spaw  to  be  cured  of  the  French  pox.  R.  1  Rol.  49. 
1.50. 


~  •■*  -  -  i 


(*)  1.  Words  shall  be  interpreted  in  that  sense  in  which  they  are  commonly  apprehend- 
ed. 2  T.  R.  473.  5  fast*  463.  2  Smith,  28.  9  East,  W — 2.  Only  that  when  equally  sus- 
ceptible of  two  sense*,  the  one  not  defamatory  shall  be  preferred;  hence  to  say  that  another 
i»  forsworn  is  not  actionable.     6  T.  R.  691. 
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I  accuse  thee  of  poisoning  A.     R.  1  Rol.  49. 1.  54. 

Of  high  treason.     R.  Hut.  131. 

1  will  prove,  or,  I  make  no  question  to  prove  he  poisoned  A.  R.  1  Rol. 
50.  1.  1.  5.     Yel.  160.     Cro.  El.  569. 

He  was  whipt  for  stealing,  &c.     1  Rol.  50. 1«  1 1 . 

I  arrest  thee,  or,  I  charge  thee  with  felony.  1  Rol.  72. 1.  45.  cont.  73. 
1.  50.     R.  Jon.  302. 

He  is  in  gaol  to  be  hanged  for  counterfeiting  the  king's  hand  and  seal.   R. 

Ray.  17. 

You  will  lie  with  a  cow  again  as  you  did.     R.  1  Sid.  220. 

You  deserve  to  be  hanged  for  stealing.     R.  Pal.  68,  9. 

You  may  well  spend,  &c.  for  you  can  coin,  &c.  for  that  imports  that  he 
had  coined  ;  otherwise  he  could  not  spend,  &c.     R.  Sal.  697. 

So,  you  have  forgot  since  you  lived  at  B.  there  you  could  clip,  &c.     R. 

Sal.  697. 

You  never  thought  well  of  me,  since  B.  stole  my  lamb ;  B.  shall  have  an 

action.     R.  Cro.  El.  289. 

If  you  had  had  your  deserts,  you  had  been  hanged  before  now.  R.  Cro. 
El.  62.  * 

Bear  witness,  he  did  steal.     2  Rol.  165. 

Was  that  all  the  spite  that  bastard  could  do  me  ?  2  Rol.  165. 

Bring  home  the  40/.  you  stole.     R.  2  Rol.  165. 

He  is  in  gaol  for  stealing.     R.  cont.  Hut.  2.     R.  ace.  2  Cro.  247. 

[*]He  was  arraigned  at  the  assizes  for  stealing.  R.  Jon.  299.  (/)  Vide 
post,  (F  4.)  {  Vide  Nye  v.  Otis,  8  Mass.  Rep.  122.  } 

(E  2.)  By  way  of  question. 

Or,  by  way  of  question ;  as,  When  wilt  bring  the  stolen  sheep  thou  stol- 
est  from  A  ?     R.  1  Rol.  48.  1.  5.     Mar.  pi.  18.   'R.  Pal.  66.  2  Rol.  165. 
Why  will  he  hang  A  ?  for  stealing,  &c.     R.  1  Rol.  50.  1.  20. 
Where  is  young  A  ?  he  is  a  thief.     R.  1  Rol.  82. 1.  10. 
Did  you  not  hear  A.  stole,  &c.     12  Co.  134. 
Vide  ante,  (El.) 

(E  3.)  Or,  conjecture.     Vide  post,  (F  13.) 

Or,  by  way  of  conjecture  :  as,  I  think  in  my  conscience,  if  he  might  have 
Iris  will,  he  would  kill  the  king.     R.  1  Rol.  49.  1.  20.     2  Cro.  407. 

Or,  if  he  say,  If  he  might  have  his  will,  he  would  do  so.  R.  1  Rol.  48. 1. 
25.  49.  1.  5.     2  Cro.  407. 

So,  if  he  say,  He  will  be  a  bankrupt,  or,  will  rob  A.  &c.  in  two  days.  R. 
t  Rol.  49.  i;  10.  15. 

I  do  not  know  but  A.  sent  B.  to  rob,  &c.     R.  1  Vent.  59. 

He  hides,  and  for  ought  I  know  is  a  bankrupt.     1  Vent.  60. 

(E  4.)  As,  epithet.     Vide  post,  (F  12.) 

Or,  by  way  of  adjective,  or  epithet  to  other  words  :  as,  Thou  art  a  bank- 
rupt knave.     1  Rol.  47.  1.  15.  20. 

*  * 

(I)  1.  He  was  in  Winchester  gaol,  and  tried  for  his  life,  and  would  have  been  hanged, 
had  it  not  been  for  Leggat,  for  breaking  open  the  granary  of  farmer  B.  and  stealing  his  ba* 
coo,  actionable.    C.  T.  H,  339 — 2.  He  was  put  in  the  roand-house  for  stealing  ducks  at 
Crowland,  actionable.    2  Will.  300. 
[*380] 
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A  steal-sheep.    R.  1  Rol.  47.  1.  35. 

A  murdering  rogue.     R.  1  Rol.  47. 1.  40.     Cro.  Car.  318.     Jon.  326, 
A  traitorly  knave.     R.  1  Sid.  103.     1  Lev.  90. 
A  thieving  rogue.     1  Sid.  373. 
A  buggering  rogue.     R.  I  Sid.  373. 
A  perjured  whore.     R.  Hard.  7. 

So,  if  the  epithet  be  joined  to  the  scandalous  words :  as,  Thou  art  a 
whore-thief.     I  Rol.  47.  1.  55. 
A  coney-catching  cheating  thief.     1  Rol.  47.  1.  50.     (Vide  Hard.  7.) 

(E  5.)  Or,  report 

Or,  by  way  of  report :  as,  if  he  say,  A-  spoke  such  words ;  an  action  lies, 
with  an  averment,  that  A.  did  not  speak  them.  R.  1  Rol.  64. 1.  5.  R.  12 
Co.  134.     R.  2  Cro.  162,  3.  406.     3  Bui.  225. 

Or,  A.  told  him  B.  stole,  &c.  when  A.  did  not  say  so.  R.  1  Rol.  64.  U 
15.     R.  1  Lev.  82.     2  Rol.  165,  6. 

A  woman  told  me,  she  heard  one  say.     R.  1  Rol.  64. 1.  25. 

I  heard  a  bird  sing,  or,  I  dreamed,  &c.     1  Lev.  277. 

So,  if  he  say,  A.  told  me  B.  stole,  &c.  but  1  don't  believe  it.     Mar.  8. 

But  if  a  man  say,  A.  told  me  B.  stole,  &c.  when  A.  did  really  say  so,  [*]an 
action  lies  against  A.  but  not  against  the  relator ;  for  he  names  his  author. 
R.  1  Rol.  64.  1.  20.  (m) 

You  stole  a  mare,  unless  A.  be  forsworn.     Vide  2  Cro.  530. 

(E  6.)  Or  exclamation. 

Or,  by  way  of  exclamation  :  as,  That  perjured  villain !  R.  1  Rol.  76* 
1.  46.  &4.  1.  40. 

(E  7.)  Where   the  person  is  indirectly  described.     Vide   post, 

(F  14.) 

So,  it  is  not  material,  if  the  person  of  whom  the  words  are  spoken,  be 
described  indirectly,  when  the  person  is  ascertained :  as,  My  master  Mr. 
B.  hath  robbed,  &c.  an  action  lies  by  B.  with  an  averment,  that  he  was 
master  to  the  person  speaking.  R.  1  Rol.  75.  1.  35.  or,  without  the  aver- 
ment.    R.  1  Rol.  79.  1.  50.  80.  1.  5. 

So,  if  he  say,  Thou  servest  a  traitor ;  the  master  shall  have  an  action. 
1  Rol.  75.  1.  25. 

One  of  us  is  perjured ;  B.  answers,  It  is  not  I.  A.  replies,  Nor  I.  B. 
shall  have  an  action.     Dub.     1  Rol.  75.  1.  40. 

If,  upon  a  discourse  of  a  bill  in  chancery,  a  man  say,  Those  defendants 
murdered,  &c.  each  defendant  shall  have  an  action.  1  Rol.  75.  1.  45.  82. 
1.  25.     R.  Cro.  Car.  512.     Vide  Jon.  409. 

Thy  landlord  A.  is  a  thief,  A.  shall  have  an  action,  with  an  averment, 
that  the  speaking  was  of  him.    R.  1  Rol.  79.  1.  50.  80.  1.  5. 

This  baker  hath  perjured  himself.  A.  a  baker  shall  have  an  action,  with 
an  averment,  that  the  speaking  was  of  him.     R.  1  Rol.  80. 1.  15. 


(m)  The  only  conditions  upon,  which  the  republication  of  another's  slander  is  justifiable 
(admitting  that  it  is  so,)  are,  1.  That  the  name  of  the  original  defamer  was  given  up  at  the 
time.    7  T.  R.  17.    5  East,  463.    2  Smith,    28.-2.  And  that  the  identical  expressions 
used  were  repeated.    2  East,  426. 

[*3811 


388  ACTION  UPON  THE  CASE  FOR  DEFAMATION. 

So,  Thy  brother,  or,  Thy  son  is  a. thief;  the  brother,  or  the  son  shall 
have  an  action,  with  an  averment,  that  the  speaking  was  of  him,  R,  1 
Rol.  80.  1.  20.  35.  84.  1.  35.     R.  2  Cro,  107. 

He  that  goes  before  thee  is  perjured ;  A  shall  have  an  action,  ^rith  an 
averment,  that  the  speaking  was  of  him,  et  quod  Hie  pr<zivit%  #c.     R,  1  Rol. 

81.1.5. 

Where  is  that  long-lockt  murdering  rogue  ?  And  being  asked,   whoi  he 

answered  A.     A.  shall  have  an  action.     R.  1  Rol.  81.  1.  15. 

IVfr.  Deceiver  hath  deceived  th,e  king ;  with  an  averment,  that  lie  was 
Jung's  receiver,  and  the  speaking  was  of  him.  R.  1  Rol.  82.  1.  35.  Pal.  69. 

He,  (innuendo  the  plaintiff,)  and  one  Allen  are  perjured.  R,  2  Cjo. 
1 02. 

(E  8.)  Where  the  slander  is  by  antithesis. 

So,  where  the  words  are  spoken  by  way  of  antithesis  ;  as,  I  am  no  traitor, 
but  have  seen  thee  in'rebellion.     R.  1  Sid.  381.     1  kev,  251. 

He  gaith,  I  am  perjured,  He  is  perjured  as  well  as  I.  R„  1  Lev.  65* 
Ray.  51. 

[*]I  know  what  I  am,  I  know  what  A.  is,  I  never  buggered  a  mare.  R. 
3  Lev.  150.     1  Vent  276. 

I  am  a  true  subject,  Thou  art  none.     Godb.  441. 

(E  9.)  Or  the  words  import  a  time  past. 

So,  if  the  words  import  a  time  past ;  He  was  a  thief,  and  stole,  &c.  R« 
2  Cro.  622. 

He  came  a  broken  merchant  from  H.  R.  per  three  J.  Cro.  Car.  3A  7. 
Jon.  321.     tfut,  125, 

(F)  WHAT  WORDS  ARE  FOT  ACTIONABLE. 

(F  1.)  If  they  do  not  import  a  certain  charge. — Of  treason.  Vide 

ante,  (D  1,)  post,  (F  16.) 

But  words  are  not  actionable,  if  they  do  not  import  a  certain  charge  of 
some  offence  (n)  ;  as,  He  is  disaffected  to  the  government.  R.  Cont.  and 
affirmed  upon  error  in  the  exchequer,  but  reversed  in  parliament.  Ca. 
Pari.   14. 

Thou  servest  no  true  subject.  Cont.  per  two  J.  Fenner  ace.  1  Leo, 
336.     2  Cro.  202. 

Thou  art  no  true  subject  to  the  king,  and  that  1  will  prove.  R.  2  Crof 
202.     Yel.  104. 

Who  is  not  the  queen's  friend,  nor  a  true  subject.     R.  Cro.  El.  268, 

(F  2.)  Of  murder,  vide  ante,  (D  2.)  post,  (G  9.) 

So,  if  a  man  say,  He  poisoned  A.  without  an  averment,  that  he  is  dead. 
Semb.  1  Rol.  77.  1.  45.  50.     Cont.  Cro.  El,  823, 

She  threw  her  bastard  into  the  dock,  with  an  averment,  that  a  dead  child 
was  found  there  ;  for  it  does  not  appear,  that  the  same  child  was  intended. 
R.  1  Rol.  79.1.  10. 


(n.)  1  That  words  not  attended  with  special  damage  may  be  actionable,  they  must  impute 
the  commission  of  a  crime  punishable  by  law.  3  Wils.  186.  2  Blk.  750.  3  B,  &  P.  37* .— 
?.  The  imputation  of  moral  deficiency  is  not  actionable-.     Ibid. 
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She  had  a  child,  and  made  it  away.     Per  three  J.  Bridg.  Cont.  Cart.  55* 
He  cleaved  his  head,  one  part  lay  on  one  shoulder,  another  part  on  the 

other ;  without  saying,  that  he  was  dead.     R.  2  Cro.  1 84. 
He  murdered  A.'s  child  modo  de  fund,     without  saying,  that  the  child 

was  dead  at  the  time  of  the  speaking.     R.  2  Cro.  215.  343. 

(F  3.)  Of  felony.— By  statute.     Vide  ante,  (D  3.)  post,  (F  17.) 

So,  if  he  say,  You  bewitched  my  ware,  I  can  take  no  fish.     1  Rol.  45. 

1.18. 

Thou  art* a  witch,  I  will  make  thee  say,  God  save  my  mare.  R.  1  Rol. 
45. 1.  40.     Cro.  Car.  320. 

Thou  art  a  witch,  and  by  thy  means  I  lost  my  mare  ;  without  saying,  that 
he  lost  her  by  her  sorcery.     R.  2  Cro.  531  • 

Thou  incnantest  my  hull,  and  made  him  run  mad  about  the  common. 
R.  1  Sid.  424.    1  Lev.  276. 

(*]Thou  art  a  sorcerer  and  inchanter.     1  Rol.  45. 1.  1 0. 
Fe  run  away  from  his  captain,  and  deserves  to  be  hanged ;  without  say- 
ing, that  he  was  pressed.     K.  1  Rol.  63.  1.  50. 

(F  4.)  By  the  common  law.     Vide  ante,  (D  4.)  post.  (F  17.) 

So,  if  he  say,  He  was  whipt  for  stealing,  or  burnt  in  the  hand  or  shoul- 
der ;  for  he  shall  not  be  burnt  in  the  shoulder  for  felony.  R.  1  Rol.  48.  1. 
20.  .  Jon.  308. 

He  is  in  gaol  for  stealing  ;  for  perhaps  he  is  not  guilty.  R.  1  Rol.  49. 1. 
30.  Pal.  68,  9.  R.  cont.  2  Cro.  154.  247.  Vide  ante,  (E  1.)  Com.  2 
Wife.  300. 

He  was  taken  for  stealing,  and  I  have  long  suspected  him.  R.  1  Rol. 
49. 1.  35.     Qu.  if  heavers,  that  he  never  was  taken.     1  Rol.  64. 1.  45. 

I  charge  thee  with  felony.     1  Rol.  73.  1.  50. 

He  stole  by  the  highway  side  ;  for  it  might  be  a  stick  or  an  apple.  1  Rol. 
73. 1.  2. 

He  pilfered  away  my  goods.     R.  1  Rol.  73.  1.  1 5. 

He  did  filch  4/.  from  A.     R.  1  Rol.  73.  1.  20. 

You  use  me  as  your  wife  did,  when  she  stole  my  cushion,  without  an 
averment  of  the  stealing.     1  Rol.  78.  1.  25. 

He  is  infected  with,  or  smells  of  the  robbery  of  A.     Kit.  173.  b. 

He  was  arraigned  for  stealing.     Pal.  68.     Vide  ante,  (E  1 .) 

A.  lost  plate  and  he  hath  it,  and  will  be  hanged  for  it.     Pal.  65. 

He  was  robbed  and  received  the  cloth  back,  and  bears  with  the  Chief.  R. 
1  Rol.  67.  1.  50. 

I  was  robbed  of  a  cloak  and  A.  was  present,  and  carried  home  the  cloak, 
and  compounded  for  the  robbery.     R.  1  Rol.  68.  1.  5. 

He  was  in  Newgate  for  a  highwayman.     Dub.  Sho.  291. 

Thou  hast  committed  burglary  in  breaking  his  house  ;  without  speaking 
of  any  one.     R.  1  Rol.  71.  1. 30, 

He  is  a  cheat,  and  stole  two  bonds  from  me.     R.  1  Sid.  35.  (o) 

He  is  a  thief,  and  stole  my  furze  ;  of  which  felony  cannot  be  committed. 
R.  Jqn^  1 1 .     Vide  2  Cro.  114. 


(«)  1.2Salk.  694.  5  Mod.  398.  1  Show.  181.  2  Saund.  307.  1  Vent.  117.2  Str. 
1169.— 2.  You  are  a  swindler  ;  not  actionable.  2  H.  B.  531 3.  You  cheated  iho  law- 
yer of  hii  linen,  and  stood  bawd  to  your  daughter  to  make  it  tip  with  him.  You  cheat  ev- 
ery body.  You  cheated  me  of  a  sheet.  You  cheated  Mr.  *V.  and  I  will  let  htm  know  it; 
not  actionable.— Str.  1169.                              / 
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And  stole  my  corn  in  my  field  ;  for  it  shall  be  intended,  standing  com. 
2  Cro.  205. 

And  stole  iron  bars  out  of  my  window  ;  for  it  shall  be  intended,  bars  fixed 
to  the  house*     R.  2  Cro.  205. 

He  stole  lord  A.'s  deer.     R.  Sal.  696. 

He  is  a  thief,  for  he  broke  the  chest  of  A*  and  took  40/.  for  it  does  not 
appear,  that  he  took  it  feloniously.     R.  2  Cro.  687. 

{  If  the  words  do  not  import  a  direct  charge  of  felony,  they  are  not  ac- 
tionable.    M'Clurg  v.  Ross,  5  Binn.  218.  } 

(F  5.)  Of  perjury.     Vide  Ante,  (D  5.  7.)     Post,  (F  18.) 

So,  if  he  say,  He  is  forsworn,  generally,  (p) 

He  is  forsworn,  for  he  set  his  hand  to  a  bond,  and  swore  nay.  1  Rol.  70*. 
1.  5.  {  Vide  Watson  v.  Hampton,  2  Bibb,  319.  Hopkins  v.  Beedle,  1 
Caines'  Rep.  347.  Martin  v.  Melton,  4  Bibb,  99.  Stafford  v.  Green,  1  Johns. 
Rep.  505.  Ward  v.  Clark,  2  Johns.  Rep.  10.  Brookerv.  Coffin,  5  Johns. 
Rep.  188.  Dexter  v.  Taber,  12  Johns.  Rep.  239.  Crookshank  v.  Gray, 
20  Johns.  Rep.  344.  Shaffer  v.  Kintzer,  1  Binn.  537.  Packer  v.  Spangler, 
2  Binn.  60.  It  seems,  that  all  words  are  not  actionable,  which  import  an  in- 
dictable offence,  and  which  are  punishable  by  fine  and  imprisonment; 
as  if  one  charge  another  of  an  assault  and  battery,  forcible  entry,  &c.  An- 
dres v.  Koppenheafer,  3  Serg.  and  Rawle,  256,  261.  Besides  being  punisha- 
ble by  fine  and  imprisonment,  there  must  be  something  in  the  offence,  .of  an 
infamous  nature.     Ibid.  { 

[*]He  delivered  untruths  in  his  answer  in  chancery.  R.  1  Rol.  70, 
1.  15. 

He  was  reproved  in  his  oath  at  the  assises.     R.  1  Rol.  73. 1.  5. 

He  perjuredly  presented,  &c.  for  this  is  not  a  direct  charge.  R.  2  Cro. 
80,120.     Yel.  72. 

I  hare  indicted  A.  of  perjury,  and  doubt  not  to  prove  it.     R.  1  Sid.  220. 

So,  if  he  say,  He  perjuredly  presented  me  at  a  visitation ;  and  do  not 
shew  for  what  offence,  by  which  it  may  appear  to  be  within  his  office.  R.  2. 
Cro.  80.  1 20.  Yel.  72. 

He  is  perjured,  for  he  was  forsworn  in  the  bishop  of  Gloucester's  court 
without  saying  what  court.     R.  2  Cro.  436.  190. 

(F  6.)  Of  forgery.     Vide  ante,  (D  8.) 

• 

So,  if  he  say,  He  forged  the  queen's  evidence.     R.  1  Rol.  65. 1.  30. 

He  forged  writings,  (without  saying,  what)  for  which  he  should  lose  his 
ears.     R.  1  Rol.  66.  1.  5.     1  Sid.  16. 

He  forged  this  warrant ;  for  the  word  (warrant)  is  uncertain.  R.  1  Rol. 
GG.  1.  25.     1  Sid.  16. 

He  put  presentments  into  the  jury's  verdict  without  their  consent  if  he  be 
not  an  officer.     R.  1  Rol.  65. 1.  50. 

B.  hath  found  forgery  against  him,  and  can  prove  it.     R.  Hob.  305. 

He  hath  recovered  400/.  by  forgery,  &c.     K.  3  Leo.  138. 

He  forged  false  letters.     R.  1  Sid.  155.     Vide  1  Lev.  112. 

He  gave  me  a  false  and  forged  acquittance.     1  Sid.  1 55.  1  Lev.  1 1 2. 

He  sued  upon  forged  bonds.     R.  1  Vent.  3. 

(p)8T.  R.  691. 
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He  is  a  knave  upon  record,  a  forgering  knave*  Dub.  Lat.  21.  (q)  {  Vide 
Mills  v.  Taylor,  3  Bibb,  469.  } 

(F  7.)  Or  general  misfeazance.     Vide  ante,  (D8.  ) 

So  if  he  say,  Thou  art  an  arrant  rogue.     R.  1  Rol.  43. 1.  22. 

A  cozening  rogue,  and  cozened  me  of  30/.  R.  1  Rol.  68.  1.  24.  Kit. 
1 73.  b. 

A  scurvy  bad  fellow.     1  Rol.  43. 1.  15. 

A  common  wrong-doer  or  villain.     Kit.  1 73.     Vide  Mo.  29. 

A  false  knave,  rogue,  usurer,  &c.     Kit.  173.  a.  b.     Mo.  29.  79. 

A  cheating  knave.     R.  1  Sid.  35.  48.     R.  Sho.  181. 

A  forsworn  fellow.     R.  1  Sid.  48. 

Of  a  trader,  He  is  a  very  varlet  and  a  knave.     R.  2  Cro.  204. 

You  be  a  cheat,  and  have  been  a  cheat  many  years.     R.  Sal.  694.  (r) 

A  cozening  rogue,  a  cut-purse  rogue.     R.  2  Cro.  536.     Pal.  10.  (s) 

Of  a  merchant,  without  a  colloquium  of  his  trade,  He  is  a  cheating  rogue, 
a  runagate  rogue.     R.  Hard.  8.     Vide  2  Lev.  214. 

He  is  a  filching  fellow.     R.  Pal.  29 . 

Mr.  Mayor  hath  cozened  the  town  and  county.     R.  Jon.  308. 

(F  8.)  So  general   words   of  any  in  office. — As  justice  of  peace, 

&c— Vide  ante,  (D  15.) 

So,  if  he  say  of  a  justice  of  peace,  He  is  a  blood-sucker,  and  will  take  a 
couple  of  capons.     1  Rol.  56.  1.  52. 

He  is  not  worthy  to  live  in  a  commonwealth.     R.  1  Rol.  57.  1.  5. 

Thou  lost  the  presentation  by  being  a  recusant.     1  Rol.  56. 1.  40. 

[*]He  is  not  worth  a  groat,  and  gone  to  the  dogs.     R.  1  Vent.  258. 

He  is  a  rascally  villain,  and  keeps  a  company  of  thieves  and  traitors  to  do 
mischief.  R.  per  three  J.  2  cont.  2  Cro.  59.  {  Vide  Oakley  v.  Farring- 
ton,  1  Johns.  Cas.  129.  \ 

You  would  be  a  justice  like  A.  a  fool,  an  ass,  a  huffle-head  justice.  R.  I 
Sid.  67.     1  Lev.  52. 

He  was  a  debauched  man,  not  fit  to  be  a  justice  ;  for  he  speaks  of  a  time 
past.     1  Vent.  50. 

So,  want  of  ability  in  a  justice  of  peace  is  not  actionable ;  for  it  is  an  office 
of  honour  only ;  as,  He  is  a  beetle-headed  justice,  an  ass,  a  coxcomb,  &c . 
Sal.  695.     1  Sid.  67.     1  Lev.  52. 

He  is  a  vermin,  corrupt  man,  and  a  hypocrite.     R,  1  And.  120. 

(P  9.)  Attorney.     Vide  ante,  (D  24.)  post,  (F  18.) 

So,  if  he  say  to  an  attorney,  I'll  have  thee  picked  over  the  bar.  R.  1 
Rol.  55.  1.  20. 

H.  hath  found  forgery  against  him.     R.  Hob.  305. 

He  keeps  his  house,  and  compounds  with  his  creditors.     Pal.  65.  (/) 

J  Words  spoken  of  an  attorney  or  counsellor,  are  not  actionable  unless 
they  charge  hirn  with  ignorance  or  want  of  skill,  in  general,  or  want  of  integ- 
rity, in  general  or  in  ^particular  case.   Foot  v.  Brown,  8  Johns.  Rep*  50.  { 


(q  )  I  will  take  him  to  Bow-street  on  a  charge  of  forgery.    7  Taunt.  431. 
fo  Supra. 

I?)  Your  father  was  a  horse-stealing  rogue,  and  you  are  a  great  rogue.    Sir.  304. 
(0  Words  charging  the  having  given  2002.   for  a  warrant  to  he  purser  of  a  man  of  war, 
w>t  specUjiogjar  implying  to  whom  it  was  given,  are  not  actionable.    5  Burr.  io9U. 
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(F  10-)  Trader.     Vide  ante,  (D  25.) 

So,  if  he  say  of  a  man,  who  does  not  buy  nor  sell,  He  is  a  bankrupt.  1 
Rol.  44. 1.  10. 

So,  if  he  say  of  a  tradesman,  He  cheated  me  a  noble  in  such  goods  ;  for 
if  he  cozened  him  in  the  price,  it  is  no  slander.      R.   1  Rol.  55.  1.  50.  62. 

I.  15. 

His  shop-book  is  a  false  book.  R.  1  Rol.  62.  1.  2.  Pa).  65.  \  Vide 
Backus  v.  Richardson,  5  Johns.  Rep.  476.  Burtch  v.  Nickerson,  17  Johns. 
Rep.  21  7.  J 

He  hath  cozened  me  in  my  measure.     R.  1  Rol.  62.  ].  10. 

He  hath  cozened  me  of  500/.  without  speaking  of  his  trade.  R.  1  Rol. 
62.  I.  20.  30.  68.  1.  26.     Jon.  366. 

He  knows  not  how  to  make  a  good  piece  of  work  ;  without  saying,  what, 
or  a  discourse  of  his  trade.     1  Mob.  19. 

He  is  a  cheat,  and  I  will  prove  him  a  cheat.  R.  5  Mod.  398.  R.  Ray. 
169.     Hard.  8. 

He  is  a  varlet,  suppressed  his  brother's  will,  and  is  a  hypocrite.  R.  Pal. 
21. 

Of  a  brewer,  My  mare  pisses  as  good  beer  as  he  brews.  R.  1  Rol.  58.  1. 
35.     Jon.  444. 

Of  a  livery-stable-keeper,  He  buys  only  stinking  rotten  hay ;  for  it  is  not 
a  trade.     R.  1  Rol.  59. 1. 52. 

Of  a  carrier,  He  is  a  baretor.     1  Rol.  59. 1.  20.  (ti) 

(F  11.)  A  person  affected  by  a  malady.     Vide  ante,  (D  28,  29.) 

Post,  (F  19.) 

So,  if  he  say  Thou  hast  the  falling  sickness.     1  Rol.  44. 1.  7.  (z) 

[*](F  12.)  Or,  which  charge  only  with  an  inclination. 

Vide  ante,  (E  3,  4.) 

Or,  if  he  charge  only  with  an  inclination  :  As,  Thou  art  a  thievish  rogue. 
1  Sid.  373.     Pal.  64. 

Thou  would'st  have  killed  me.     R.  1  Rol.  51. 1.  23. 

Thou  art  a  murd'rous  queen.     1  Rol.  47.  1.  30. 

Thou  keepest  men  to  rob  me.     R.  1  Rol.  51.1.  1* 

Thou  procuredst  A.  to  come  thirty  miles  to  commit  perjury ;  without 
saying,  that  the  perjury  was  committed.  R.  1  Rol.  51.  1.  5.  Vide  ante, 
(D6.) 

Thou  didst  go  to  D.  and  wouldst  have  given  him  money  to  rob  A.,  and 
be  did  rob  him.     R.  Jon*  64. 

Thou  didst  suborn  witnesses  to  swear,  &c.  if  he  do  not  shew  a  perjury 
committed.     Semb.  Mod.  Ca.  202. 

Or,  He  is  a  rare  chancellor  to  suborn  witnesses,  &c.  for  it  is  only  a  de- 
scription of  the  person,  and  does  not  charge  him  with  any  offence  in  his  of- 
fice of  chancellor.     Per  two  J.  2  Cont.  Sal.  696.     Mod.  Ca.  202,  3. 

Thou  art  a  bankruptly  knave.     1  Rol.  47.  1.  25. 


(u)  Of  a  carpenter,  he  hat  charged  A.  for  forty  days  work,  and  received  the  aioney  for 
the  work  that  might  have  been  done  in  ten  days  ;  and  he  is  a  rogue  for  hit  pains.  Str.  797. 

(x)  The  imputation  of  having  had  an  infectious  disease  i&  toot  actionable.  Str.  11 8f.  % 
T.  R.473. 

[*386] 


What  words  are  not  actionable.  393 

Thou  hast  thievishly  taken,     2  Cro.  81 . 
Thou  hast  dealt  traiterously.     2  Cro.  81. 

(F  13.)  Or,  denote   only  the  opinion,  or  suspicion  of  him,  wha 

speaks. 

Or,  if  the  words  denote  only  the  suspicion  of  him,  who  speaks  :  As,  He 
deserves  to  be  hanged.     1  Rol.  43.  1.  JO.  15. 

I  count  thee  to  be  a  witch.     I  Rol.  46. 1.   35. 

If  a  man  advise  another  to  call  in  money  from  a  tradesman,  and  to  takg 
heed  how  he  trust   him.     R.  1  Rol.  61.  1.  30. 

If  he  say,  I  will  prove  thee  a  thief,  I  will  prove  it  by  thy  son,  or  send  bim 
to  the  devil ;  for  the  last  words  denote  his  doubt.     R.  2  Cro.  214. 

(F  14.)  Or,  charge  no  person  certain.     Vide  ante,  (E  7.) 

Or,  if  the  words  charge  no  person  certain:  As,  One  of  my  brothers  is, 
&e.  where  he  had  several  brothers.     R.  1  Rol.  81.1.  25. 

If  he  say  to  three  witnesses,  One  of  you  is  perjured ;  none  of  them  shall 
have  an  action.     R.  1  Rol.  81. 1.  35. 

So,  if  he  say,  My  enemy  is,  &c.  no  one  shall  have  an  action.  1  Rol.  81. 
L40. 

The  boxes  are  traitors  ;  none  of  that  name  shall  have  an  action.  1  Rol. 
80.1.40. 

She  had  a  child,  and  she  or  some  body  else  made  it  away.  Per  three  J. 
Bridg.  cont.  Cart.  55. 

If  words  are  uncertain,  and  cannot  design  any  particular  person,  no  aver* 
ment  shall  make  them  actionable.     R.  1  Rol.  81. 1.  25.    Vide  post,  (G  9.) 

(F  15.)  Or,  are  explained  by  others  words. 

Or,  are  explained  by  other  words  to  a  different  sense  :  As,  He  is  a  thief, 
and  stole  my  corn  of  my  land.     1  Rol.  70.  1.  37. 

"*]Or,  half  an  acre  of  my  corn ;  for  it  shall  be  intended,  growing.  R. 
70.1.41. 

He  is  a  thief,  and  took  my  goods  in  execution.     R.  1  Rol.  51.  1.  45. 

He  is  a  thief,  and  stole  my  furze,  corn,  tree,  &c.     R.  Hob.  331* 

And  stole  my  bonds.     1  Sid.  35.  (y) 

Of  a  physician,  He  killed  A.  with  physick.     R.  1  Rol.  71. 1.  15. 

So,  if  they  are  explained  by  precedent  words :  Thou  art  drunk,  and  I 
shall  not  hold  up  my  hand  at  the  bar,  as  thou  didst ;  for  that  perhaps  was 
fcr  drink.     1  Rol.  71.1.  7. 

He  is  a  knave,  and  consented  to  take  20s.  out  of  A.'s  pocket.  1  Rol. 
71. 1.  10. 

He  stole  my  piece,  and  I  charge  him  with  felony ;  for  the  first  words  are 
insensible.     K.  1  Rol.  72.  1.  50. 

Yet,  where  defamatory  words  are  in  a  distinct  clause,  they  shall  not  be 
explained  by  the  addition  of  another  clause,  which  seems  to  make  a  quali- 
fication :  As,  Thou  art  a  perjured  whore,  and  forsworest  thyself  at  W.  R. 
Hard.  7. 

(F  16.)  Or,  may  be  taken  in  mitiori  sensu.     Though  they  sound 

near  to  treason.    Vide  ante,  (D  1.— F  1.) 


,a 


(if)  Thii  offence  i»  bow  made  felony. 
Vot.  I.  50  [*3»7J- 
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Or,  may  taken  in  mitiori  sensu :  As,  you  are  no  true  subject  to  the  king; 
forperhaps  he  had  not  paid  taxes.     1  Rol.  43.  1.  20.  69.  1.  20. 

Thou  art  a  rebel ;  for  it  may  be,  that  a  commission  of  rebellion  issued 
out  of  chancery.     R.  1  Rol.  69. 1.  12.     R.  Cro.  El.  878. 

Thou  art  a  coiner  of  money ;  for  it  shall  be  intended,  in  the  mint.  R. 
1  Rol.  72.  1.  40,  (z) 

A  rebel  against  the  king.     R.  1  Sid.  1 32. 

Thou  hast  sitten  on  the  pillory.     R.  Cro.  El.  62. 

Thy  warrants,  (to  Serjeant  Heale,)  have  undone  many  ;  for  his  warrant 
as  a  justice  of  peace  may  be  intended.  R.  cont.  in  B.  R.  but  reversed  in 
the  exchequer.     Pal.  65. 

)  But  words  are  not  to  be  taken  in  a  milder  sense  after  verdict ;  for  then 
they  will  be  deemed  to  have  been  spoken  maliciously.  Beers  v.  Strong, 
Kirby,  12. 

They  are  to  be  understood  according  to  their  usual  import,  or  in  the  sense 
in  which  they  ought  to  be  understood  by  the  person  to  whom  they  are  spo- 
ken. Hogg  v.  Wilson,  1  Nott  &  M'Cord,  217.  Sawyer  v.  Eifert,  2  Nott 
&  M'Cord,  511.  Vide  Walker  t>.  Winn,  8  Mass.  Rep.  248.  Hogle  v.  Yotwg, 
1  Wash.  152.  } 

(F  17.)  Or,  to  felony.     Vide  ante,  (D  3,  4.— F  3,  4.) 

So,  if  one  say,  You  are  a  witch,  generally,  without  charging  with  an  act 
within  stat.  1  Jac.  12.  R.  1  Rol.  44. 1.  52.  45.  1.  2.  15.  25.  R.  1  Sid. 
52.  R.  cont.  2  Cro.  150.  306.  R.  ace.  2  Cro.  531.  R.  ace.  Cro.  Car. 
282.  324. 

She  can  witch,  and  unwitcb.     R.  1  Rol.  45.  1.  10. 

Thou  committest  sacrilege  every  day.     R.  1  Sid.  376. "  1  Lev.  250. 

So,  if  he  say,  Thou  hast  stolen  my  furze ;  for  it  shall  be  intended,  growing. 
R.  1  Rol.  70. 1.  51.  Hob.  331. 

He  burnt  my  barn ;  for  it  shall  not  be  intended,  with  corn.  R.  1  Rol. 
73.  1.  35.  37. 

1  charge  him  with  felony  for  taking  money  out  of  A.'s  pocket ;  for  it 
might  be  only  a  trespass.     R.  Hob.  305. 

He  stole  my  lead  from  my  house.     1  Sid.  104.  (a) 

Or,  He  stole  the  shutters  of  my  window ;  for  they  are  parcel  of  hi&  house. 
R.  1  Sid.  104. 

[*]He  is  a  pick-pocket,  he  picked  my  pocket,  and  took  away  my  money. 
R.  2  Lev.  51.     1  Vent.  213. 

It  shall  go  hard  with  him  for  his  life,  but  his  estate  he  shall  lose  for  mark- 
ing mysheep.     Ray.  12. 

{  That  Hughey's  boys  did  frequently  come  to  our  house,  and. hire  our 
negroes  and  take  the  dogs  and  go  down  into  the  river  bottom,  and  kill  cat- 
tie  no  more  their's  than  mine.  For  the  words  import  no  more  than  a  tres- 
pass.    Porter  v.  Hughey,  2  Bibb,  232.  } 

(F  18.)  Or,  to  perjury,  &c.     Vide  ante,  (D  5.  7.— F  5.) 

If  he  say,  Thou  art  forsworn,  generally  ;  for  it  shall  not  be  intended  in 
a  case  where  perjury  may  be  committed.     R.  1  Rol.  39. 1.  45.(i) 

Thou  art  forsworn  in  L.  court ;  which  does  not  appear  to  be  a  court  of 
record.     R.  1  Rol.  39.  I.  50.  40.  1.  20.  41.1.  6.  69.  1.  50. 
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Or,  if  it  do  not  appear  that  the  matter,  in  which  the  oath  was,  wall  with* 
in  the  jurisdiction  of  the  court.     1  Rol.  40.  1.  25. 

Or,  if  it  is  not  averred  to  be  at  a  trial,  Ac.  R.  1  Rol.  42. 1.  25.  79.  1. 
15.  25. 

•  Or,  if  he  say,  He  is  forsworn,  for  he  said,  the  wood  was  worth  40*.  when 
it  was  dear  of  13*. ;  for  he  does  not  directly  say,  that  it  was  not  worth  40*. 
R.  1  Rol.  40. 1.  40. 

So,  if  he  say,  You  lost  the  patronage  by  being  a  recusant;  for  it  shall  mot 
be  intended  a  popish  recusant.     R.  1  Rol.  38.  1.  35* 

If  he  say  to  an  attorney,  You  are  a  maintainer  of  suits,  it  shall  be  in- 
tended in  his  practice.  Hob.  117.  1  Rol.  53.  1.  40.  55.  1.  25.  {  Vide 
Ashbell  v.  Witt,  2  Nott  &  M'Cord,  364.  \ 

(F  19)  Or,  as  charging  with  a  disease.     Vide  ante, 

(D  28,  29— F  11.) 

So,  if  he  say,  He  is  full  of  the  pox.  4  Co.  17.  1  Rol.  67.  1.  20.  Mo. 
573. 

Thou  art  a  pocky  whore,  go  to  the  leach  for  the  pox.     1  Rol.  67. 1.  30. 

A  scurvy  pocky  whore  ;  lor  it  does  not  appear  by  any  circumstance,  that 
he  meant  the  French  pox.     R.  2  Cro.  499. 

Thou  art  M.'s  hackney,  thou  art  a  thieving  whore,  a  pocky  whore.  R. 
2  Cro.  514.     Godb.  27S. 

So,  {{  Cornish  or  Welch  words  have  a  double  intendment,  and  import 
sometimes  a  mere  taking,  sometimes  a  felonious  taking,  they  shall  be  con- 
strued in  mitiori  sensu.     Pal.  64.  Vide  1  Rol.  71. 1.  37. 

Yet  words  shall  not  be  strained  contrary  to  the  usual  construction  of  them. 
R.  1  Rol.  71.1.  45. 

(F  20.)  Or,  do  not  import  any  temporal  damage.     Vide   ante, 

(D  10.  30.) 

Or,  if  the  words  do  not  charge  with  an  offence,  for  which  the  party  shall 
have  a  temporal  damage,  though  they  are  contra  bono*  mores  ;  as.  You  are 
a  whore.  1  Rol.  34.  1.  40.  \  Vide  Elliott  v.  Ailsberry,  2  Bibb,  473. 
Buys  v.  Gillespie,  2  Johns.  Rep.  1 15.  Brooker  v.  Coffin,  5  Johns.  Rep. 
188.  \ 

A  whore-master.     1  Rol.  34.  1.  40.    Vide  Mo.  10.  29. 

A  bastard-bearing  whore.     R.  1  Rol.  36.  1.  5. 

An  adulterer.     Kit.  173.  a.     R.  Mo.  29.  Vide  27  H.  8.  14.  b. 

You  are  a  whore,  and  A.  had  the  use  of  thy  body.  R.  Cro.  El.  582.  R. 
1  Sid.  61.  62.     Cont.  3  Mod.  120. 

[*]  You  was  got  with  child  by  A. ;  whereby  her  father  discarded  her.  R. 
1  Vent.  4.     1  Sid.  396.       - 

Thou  art  a  whore,  and  hadst  a  bastard  by  A. ;  for  it  is  no  temporal  damage, 
if  no  charge  to  the  parish.     R.  Sal.  696.  693. 

Thou  art  a  common  whore,  and  N.'s  whore.     R.  2  Mod.  196. 

Thou  hadst  a  bastard  ;  if  it  does  not  appear,  that  it  may  be  a  charge  to 
the  parish.     R.  1  Rol.  37.  1.  40.  38. 1.  25.     Sal.  694. 

He  is  the  reputed  father  of  A.'s  bastard.     R.  1  Rol.  37.  1.  45.     Cro. 

Car.  436. 

Thou  hadst  two  bastards  36  years  ago ;  whereby  there  was  discord  be- 
tween him  and  his  wife.     1  Rol.  34. 1.  50.     2  Cro.  473.     2  Rol.  24.  Poph. 

140.     Godb.  27a. 
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Thou  art  a  bawd.     R.  1  Rol.  44. 1.  22.     1  Sid.  241. 

A  pimp.     R.  1  Rol.  44.  1.  30.  35.     Cro.  Car.  393. 

Thou  tookest  5*f  to  help  two  rogues  and  whores  to  a  clean  pair  of  sheets. 
1  Sid.  241.     Ray.  115. 

A  bawd  and  pimp,  and  broughtest  young  gentlewomen  to  gentlemen*  R. 
1  Sid.  438.     1  Vent  53.     1  Mod.  31.  cont. 

Thou  art  an  heretic.     Kit.  173.  b.     R.  27  H.  8.  14.  b. 

So,  if  he  say  of  one  not  a  trader^  You  are  a  bankrupt.     1  Rol.  44.  1.  10. 

Of  one  not  of  a  profession,  You  are  a  common  barretor.  1  Rol.  44.  U 
12.     Kit.  173.  a, 

(F  21.)  Or,  the  temporal  damage  is  remote.     Vide  ante,  (D  30*} 

So,  if  the  temporal  damage  is  not  of  moment,  or  is  remote  ;  as,  if  the 
party  allege,  that  by  reason  of  the  words  all  honest  persons  matrimonium 
hucusque  recusavcrunt,  etadkuc  recusant,  without  speaking  of  any  particular 
marriage.     R.  1  Rol.  36. 1.  15.  though  it  be  found  by  verdict. 

That  she  lost  her  marriage,  without  alleging  any  particular  suitor.  R.  9 
Cro.  499. 

That  he  said  of  a  butcher,  speaking  of  his  meat,  The  cow  died  in  calv- 
ing, whereby  he  lost  his  customers.     R.  Sal.  693. 

So,  if  the  temporal  damage  is  not  present;  as,  if  one  say,  He  was  not  fit 
to  be  a  justice  ;  for  he  may  be  now  fit.     1  Rol.  48. 1.  15. 

So,  if  he  say,  He  lost  the  patronage  by  simony ;  for  he  lost  it  only  unica 
vice.     R.  1  Rol.  38.  1.  35. 

So,  He  had  the  French  pox ;  for  he  may  now  be  cured.  R.  1  Rol.  48.  U 
20.  67. 1.  31 .     R.  Noy,  151,     Per  two  J,  Al.  30. 

So,  if  the  damage  be  by  accident,  and  not  a  direct  consequence  of  the 
words ;  as,  if  a  man  say  to  a  servant,  Thy  mistress  is  a  whore,  whereby  she 
loses  her  marriage ;  if  the  words  are  not  spoken  to  the '  person  in  treaty 
for  the  marriage*     R.  Cro.  EL  787. 

If  he  say  of  a  school-mistress,  You  are  a  whore ;  if  no  special  damage  is 
alleged.     1  Vent.  21. 

So,  if  the  verdict  find  for  the  defendant  as  to  the  special  damage ;  though 
it  find  the  speaking  of  the  words.     R.  2  Mod.  296. 
> 

(F  22.)  When  spoken  in  a  course  of  justice ;  or  in  confidence. 

Or,  are  spoken  in  a  course  of  justice  :  as,  if  a  man  object  to  a  witness, 
that  he  is  perjured;  though  it  be  false.     1  Rol.  33.  1.  5.     Vide  2  Cro.   91. 

[*JOrsay,  That  an  affidavit  against  him  is  false.  R.  1  Rol.  33.1.45. 
87.  f.  30.     Jon.  431.  J 

So,  if  a  man  exhibit  an  indictment,  appeal,  &c.  of  murder,  felony,  per- 
jury, &c.  of  which  the  party  is  acquitted.  Vide  2  Inst.  S}28.  Vide  Action 
upon  the  case  for  a  Conspiracy,  (B.)(c) 

So,  if  a  man  speak  scandalous  words  to  his  counsel,  solicitor,  &e.  in  order 
to  have  an  action,  or  other  prosecution  in  a  course  of  justice  against  a  per- 
son.    2  Inst.  228. 

Or,  deliver  them  in  evidence  to  a  jury.     2  Inst.  ?28. 

So,  if  a  counsel  speaks  words  material  to  the  issue ;  though  they  are  false 
and  scandalous.     1  Rol.  87.  1.  5.     2  Cro.  90.     Vide  Mo.  79. 


(0  If  on  motion  for  information  against  a  justice,  supported  by  tho  affidavit  of  A.  defend- 
ant in  his  affidarit  in  answer  denies  the  charge,  calling  it  what  •&  hat  *•  faltcly  sworn 
agatntt  him  /  no  action  lies.    3  Burr.  807.  ' 
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As,  where  the  question  is  of  the  bankruptcy  of  A.  if  a  counsel  say  ex- 
pressly, That  he  is  a  bankrupt,  though  he  be  not.     R.  1  RoL  33. 1.  20. 

So,  though  the  words  are  not  directly  material  to  the  issue ;  as,  in  false 
imprisonment,  the  defendant  justifies,  that  the  plaintiff  did  not  find  sureties 
for  his  good  behaviour,  issue  de  son  tort,  and  at  the  trial  a  counsel  says, 
That  the  plaintiff  was  a  man  of  bad  fame,  and  had  committed  felony.  R.  1 
Rol.  87. 1.  20.     9  Cro.  90. 

So,  if  a  man  deliver  a  petition  containing  scandalous  matter,  by  way  of 
complaint  to  the  members  of  parliament.     K.  1  Lev.  240.     1  Sand.  131. 

Though  it  be  printed,  and  delivered  to  the  members ;  for  the  usage  of  par- 
liament warrants  the  printing,  whereof  the  court  will  take  judicial  notice. 
R.  1  Sand.  131.     1  Lev.  240. 

Otherwise,  if  he  deliver  it  to  others.  Semb.  1  Sand;  131.  1  Lev. 
240,  1. 

So*  if  he  deliver  a  petition  or  bill  to  the  king,  which  contains  defama- 
tion ;  for  he  is  the  fountain  of  justice.     3  Leo.  1 38. 

Otherwise,  if  he  afterwards  publish  the  contents  to  others.     3  Leo.  138. . 

So,  if  by  a  suggestion  defamatory  to  B.  any  one  obtains  the  revocation  of 
a  patent  to  B.  and  a  grant  to  himself,  and  afterwards  upon  a  reference  to 
the  attorney  general  says,  that  the  suggestion  is  true.  K.  cont.  but  judg- 
ment afterwards  reversed.     Hard.  223,  4. 

So,  if  a  defendant  in  trespass  plead,  that  the  plaintiff,  is  a  bankrupt,  Ihoilgh 
he  be  not,  an  action  does  not  lie.     2  Cro.  432. 

So,  if  upon  a  libel  in  the  spiritual  court  A.  be  produced  as  a  witness,  and 
the  defendant  make  an  allegation  in  writing,  that  he  was  perjured,  in  order 
to  avoid  his  testimony  ;  though  the  allegation  be  false,  an  action  does  not 
lie  for  this  against  the  defendant.     1  Rol.  33. 1.  5.     2  Cro.  432. 

But,  if  a  counsel,  &c.  offer  in  evidence  scandalous  matter,  which  is  not 
.material,  nor  pertinent  to  the  issue,  an  action  lies  against  him,  if  it  be  not 
true ;  for  it  shall  be  intended  to  be  spoken  malatiose.     Semb.  2  Cro.  90.(  J) 

|  So,  for  slanderous  or  libellous  words  used  in  the  regular  course  of  jus- 
tice ;  as  in  a  civil  action,  where,  by  the  writ,  the  party  was  required  to  an- 
swer in  a  plea  of  trespass  vi  et  armis,  assault  and  battery,  false  imprisonment 
and  robbery,  Hardin  v.  Comstock,  2  Marsh.  480.  Vide  Bunton  v.  Worlcy, 
A  Bibb.  38.     But  an  action  will  lie  upon  charges  made  before  a  court  mar- 


(d)  1  •  Where  the  avowed  object  of  the  communication  is,  to  warn  the  party  to  whom  it 
is  made  from  a  snare  into  which  he  might  otherwise  fall,  the  probabilities  are  that  the 
speech  was  not  malevolent,  and  the  law  therefore  holds  the  plaintiff,  who  considers  himself 
aggrieved  by  such  confidential  communication,  to  the  proof  of  express  malice.  Vide  2 
Brownl.  161.—?.  So  that  an  action  cannot  be  maintained  by  a  servant  against  his  late  mas- 
ter, for  words  spoken,  or  a  letter  written  by  him,  riving  a  character  of  the  servant  to  one 
requiring  it,  with  the  view  of  hiring  the  servant,  unless  it  be  expressly  shown,  not  only  that 
the  charge  is  false,  but  that  it  was  dictated  by  malice.  4  Burr.  2425.  B.  N.  P.  ft.  1  T. 
B#  110.  1  B.  ft  P.  594.-3.  Even  though  the  master  made  specific  charges  of  fraud.  I 
X-  R*  Id.—- 4.  For  the  occasion  prima  fact  t  evinces  that  they  were  spoken  confidential  ly^ 
and  net  for  the  purpose  of  defaming  the  plaintiff,  and  the  difficulty  in  proving  the  truth 
of  the  charge  might  be  insuperable,  as  the  knowledge  of  the  facts  may  often  happen  to  lie 
only  with  the  master  and  servant.— «5.  But  although  a  master  is  not  in  general  bound  to 
prove  the  truth  of  a  character  given  by  him  to  a  person  applying  for  the  character  of  his 
servant,  yet  if  he  officiously  state  any  trivial  misconduct  of  the  servant  to  a  former  master, 
in  order  to  prevent  him  giving  the  servant  a  second  character,  and  then  him5elf,  upon  ap- 
plication for  a  character,  gives  the  servant  a  bad  one,  the  truth  of  which  he  is  not  able  to 
substantiate,  the  jury  may  from  these  circumstances  infer  malice.  3  B.  Ac  P.  587.  Vide 
1  Camp.  267.  269. — 6.  That  slander  may  be  actionable,  a  malicious  motive  is  essential. 
So  that  words  spoken  in  confidence.  B.  N.  P.  8.  ;  or  in  passion  merely,  2  N.  R.  335.  are 
not  actionable. 
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iial,  which  are  false  and  malicious,  although  on  a  subject  of  military  cog- 
nizance.    Milom  v.  Burnsides,  1  Nott  &  M'Cord,  426,  in  nota. 

So,  a  member  of  a  legislative  body  is  not  liable  for  slanderous  words  ut- 
tered in  the  due  execution  of  his  publick  trust,  though  spoken  maliciously ; 
secus,  if  the  words  are  uttered,  maliciously,  not  in  discharge  of  the  func- 
tions of  his  office.     Coffin  v.  Coffin,  4  Mass.  Rep.  1. 

Where  words  pertinent  to  the  issue  are  spoken  by  the  counsel,  or  a  par- 
ty, in  the  trial  of  a  cause  in  a  court  of  justice,  they  cannot  be  the  subject 
of  an  action ;  but  they  may  not  make  this  privilege  a  cover  for  malicious 
ulander.  Swearingen  v.  Birch,  4  Yeates,  322.  Vigours  x>.  Palmer,  1 
Browne,  40.  Vide  Kean  v.  M'Laughlin,  2  Serg.  &  Rawle,  469.  M'Mil* 
Ian  v.  Birch,  1  Binn.  178.  } 

[*](G)  DECLARATION  FOR  WORDS. 

(G  1.)  Must  shew  the  plaintiff  to  be  of  good  fame. 

A  declaration  for  words  usually  shews,  that  the  plaintiff  is  of  good  fame, 
and  clear  of  the  crimes,  for  which  he  is  defamed,  (e)  \  But  evidence  of  the 
plaintiff's  general  bad  character,  is  admissible  in  mitigation  of  damages, 
though  evidence  of  the  commission  of  a  crime  distinct  from  that  which  is 
charged,  is  not  admissible.  Buford  v.  M'Luny,  1  Nott  &  APCord,  268. 
Sawyer  v.  Eifert,  2  Nott  &  M'Cord,  511.  For  the  same  purpose,  facts  and 
Circumstances,  shewing  a  ground  of  suspicion,  though  not  amounting  to  full 
evidence  of  guilt,  may  be  given  in  evidence.  M'Lung  v.  Bufo  rd,  wit  in* 
pra.  \ 

(G  2.)  Cannot  be  for,  or  against   two.     Vide  supra,  Abatement, 

And  two  cannot  join  in  it ;  for  the  wrong  to  them  is  several.  R.  Dy. 
J  9.  a. 

Nor  can  it  be  against  two  for  the  same  words  jointly.  Dy.  1 9.  a.  in 
marg. 

Though  it  be  against  husband  and  wife  for  speaking  by  both.  Dy.  19.  a. 
in  marg. 

(G  3.)  If  the  charge  be  in  respect  of  an  office,  &c.  must  shew  bis 

office,  &c. 

So,  if  the  charge  be  in  respect  of  an  office,  profession,  trade,  &c.  it  must 
shew  his  office,  &c. 

And  generally,  it  ought  to  shew,  that  he  was  in  office  at  the  time  of  the 
speaking ;  as,  if  one  says  of  a  justice  of  peace,  He  takes  bribes,  it  must  shew, 
that  he  was  then  in  the  commission.     R.  Yel.  159. 

And,  camper  multos  annos  jam  elapsos  extiUrit,  &c.  is  not  sufficient.  R« 
2  Rol.  84.     R.  Cro.  Car.  282.     Vide  Yel.  159. 

So,  if  he  say,  He  is  a  bankrupt,  the  declaration  must  shew  that  he  was 
then  a  trader.     Dan.  170.     Cro.  Car.  282.     Vide  Yel.  159. 

If  he  speak  of  a  barrister,  or  physician,  ,&c.  it  must  shew,  that  he  was 
then  a  counsellor,  or  licentiate.     Dan.  169.     Vide  Yel.  159. 

So,  if  he  charge  with  words  not  actionable,  but  in  regard  of  his  trade,  pro- 
fession, &c.  it  is  not  sufficient  to  allege  the  speaking  of  him,  without  a  col- 
loquium of  his  trade,  &c.     R.  1  Lev.  250. 

(«)  The  averment  of  falsehood  in  the  charge,  if  implied  in  the  terms,  "  malicious,  injuri- 
ous, and  unlawful."     1  M.  &  S.  504. 
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But  so  exact  an  allegation  of  a  continuance  in  office,  &c.  is  not  necessa- 

2,  where  the  words  import  it :  As,  if  he  say  of  an  attorney,  He  is  an  atnbu 
xter.     2  Rol.  85, 

So,  speaking  to  a  servant,  Thy  master ;  it  is  not  necessary  to  say,  that  he 
was  servant  at  the  time  of  the  speaking.     Vide  Ley  82. 

[*]  And  after  a  verdict,  cvmfuit  mercator,  &c.  seems  good  ;  for  it  shall  be 
intended  that  he  continued  his  trade,  &c.  Dan.  169.  R.  1  Sid.  425.  R.  2. 
Cro.  222. 

So,  if  the  speaking  be  alleged  to  be  of  the  plaintiff  and  his  art,  it  is  suffi- 
cient, without  an  express  colloquium  of  his  trade.  Dub.  1  Lev.  115.  Ray* 
87.  R.  2  Cro.  241.  673.  (/) 

So,  a  colloquium  of  office,  trade,  &c.  is  not  necessary,  when  the  words 
import  it.     R.  1  Lev.  280.  •    R.  2  Lev.  62. 

(G  4.)  Must  shew  a  publication. 

And  the  declaration  must  shew  a  publication  of  the  slander :  And  there- 
fore, the  plaintiff  shall  say,  that  the  defendant  inprasentia,  et  auditu  diverso- 
rum  ligeorum  dixit,  &c. 

And,  if  the  words  are  Welch,  or  Latin,  he  must  aver,  that  the  hearers  un- 
derstood such  language.  Hob.  268.  R.  1  Rol.  74.  A.  Mar.  2.  16.  Dan. 
140. 

And  an  averment,  that  they  understood  linguam  Romanam,  is  not  suffi- 
cient, where  the  words  were  Latin  ;  for  that  imports  Italian.  1  Rol.  74. 
1.  30. 

But,  if  he  allege  the  speaking  to  be  palam,  etpublice,  &c.  it  is  sufficient, 
without  saying  in  prasentia,  et  auditu.  R.  after  verdict.  Cro.  EL  861. 
Dan.  168. 

So,  speaking  in  prasentia,  without  saying,  auditu;  for  it  shall  be  intended 
in  their  hearing.  R.  after  verdict.  Cro.  El.  486.  Noy  57.  R.  2  Cro.  39. 
R.  Cro.  Car.  199.     Dan.  168. 

And,  if  in  the  first  count  it  be  said,  inprasentia  et  auditu,  and  omitted  in 
flie  second  count,  yet  it  is  sufficient.     R.  2  Lev.  193.  , 

So,  if  the  words  are  English,  though  peculiar  to  the  dialect  of  any  country, 
the  signification  need  not  be  explained ;  for  the  court  ought  to  take  notice 
of  the  signification  of  all  English  words.     Dan.  161*     Vide  post,  (G  6.) 

(G  5.)  Must  shew  a  malicious  intent. 

So  the  declaration  must  shew  a  malicious  intent  in  the  defendant* 
But  it  is  sufficient  to  say, /a/so  dixit,  without  malUiose.     R.  Mo.  459*  Ow. 
51.    Noy  35, 

Or,  machinans  ptjorare  dixit.     Dan.  166. 

(G"6.)  Must  allege  expressly,  what  words  were  spoken. 

So  the  declaration  must  expressly  allege,  what  words  were  spoken. 

And  therefore,  if  it  says,  quod  defendens  dixit  hose  verba,  vel  consimilia,  it 
is  bad  for  the  uncertainty.     K.  Cro.  El.  645. 

Or,  verba,  quorum  tenor  sequiturin  hcec  ?er6a,  thou,  &c.  1^.  Cro.  EL  645. 
S57. 


(/)  An  allegation  that  words  were  spoken  of  a  tradesman  concerning  his  state,  is  equiva- 
lent to  an  allegation  that  they  were  spoken  concerning  his  trade.    I*d.  Rd.  6  JO. 
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Or,  ad  tenorem  et  tfftctum  sequentem.  R.  3  Mod.  72*  Adm.  though 
tenor  is  sufficient  for  a  libel ;  for  tenor  imports  a  copy  or  transcript ;  and 
therefore,  if  the  words,  quoram  tenor,  &c.  are  alleged,  it  may  be  compared 
with  the  original  libel ;  but  there  cannot  be  a  tenor  of  words  ;  and  [^there- 
fore, if  words  are  alleged  juxta  tenorem  sequentem,  it  has  never  been  allow- 
ed. Sal.  661. 

{  But  where  it  was  alleged,  that  words  were  spoken    "  in  substance  as 
follows,1'  &c.  it  was  held  to  be  well.     Kennedy  v.  Lowry,  1  Binn.  393.  } 

But  it  is  sufficient  to  say,  quod  dixit  verba  prout  in  his  Anglicanis  verbis  se- 
quentibus.     R.  Cro.  El.  572. 

And  theplaintiffneed  not  give  the  signification  of  any  English  words  though 
they  are  unusual,  and  peculiar  to  a  particular  country  ;  as  healer  of  thieves, 
&c.     1  Rol.  86. 1.  5.     Vide  ante,  (G  4.) 

So,  though  they  are  Welch  words,  he  need  not  give  the  signification  in  his 
declaration.     R.  1  Rol.  86.  1.  50.  (g) 

(G  7.)  And  that  they  were  spoken  of  the  plaintiff,  and  the  intra- 

ductory  matter. 

The  words  must  be  expressly  alleged  to  bespoken  of  the  plaintiff;  and 
therefore,  if  the  declaration  does  not  say,  quod  defendens  dixit  de  querente, 
or  words  tantamount,  it  is  bad,  generally.     R.  1  Rol.  85. 1.  20. 

Though  it  be  dixit  he  (innuendo,  the  plaintiff.)     R.  2  Cro.  126. 

But  if  the  declaration  be,  quod  dixit  eidem  querenti,  Thou,  &c.  that  is  tan- 
tamount, as  if  it  had  said,  de  querente.     R.  2  Cro.  39. 

So,  if  the  words  are  in  the  second  person,  Thou,  &c.  and  the  plaintiff  al- 
lege a  colloquium  cum  querente,  it  is  sufficient ;  though  he  do  not  say,  that 
the  speaking  was  de  querente,  or  eidem  querenti.     R.  1  Rol.  85.  1.  30. 

So,  if  he  allege,  that  the  speaking  was  de  querente,  though  the  words  are, 
Thou,  &c.  it  is  sufficient.  R.  2  Cro.  39.  {  Vide  Wolf  v.  Rodifer,  1  Uar. 
&  Johns.  409.     Miller  v.  Miller,  8  Johns.  Rep.  58.  \ 

Yet,  a  colloquium  de  querente  is  not  sufficient,  where  the  words  are  in  the 
third  person,  He,  &c.  without  saying  also,  that  the  speaking  was  de  querente, 
or  eidem  querentu     R.  1  Rol.  85.  1.  25.     1  Sid.  52. 

it  is  not  necessary  to  allege  with  whom  the  colloquium  was  $  for  perhaps 
he  did  not  know.     K.  2  Jon.  5. 

And  a  general  allegation  is  sufficient ;  as  habens  colloquium  de  arte  sua. 
Dub.  Ray.  86,  7.  (i) 

(g)  1.  It  has  been  considered  that  either  the  words  themselves  may  be  given,  or  their 
substance;  C.  T.  H.  305. — 2.  And  that  if  the  very  words  are  given,  they  must  be  proved 
as  laid.  C  T.  H.  305.— 3  Though  a  variation  in  the  order  of  the  words,  where  the  words 
themselves  are  given,  is  immaterial,  if  the  substance  is  preserved.  C.  T.  H.  305.— 4  On 
the  other  hand  it  has  been  held  that  the  words  should  be  given  as  they  were  spoken,  since 
proof  of  equivalent  words  will  not  do.  2  East,  434. — 5.  And  that  it  is  not  allowable  to  state 
what  legal  effect  the  words  amounted  to,  as  that  the  accusation,  being  in  fact, Ci  you  are  not 
worth  a  penny,11  was  of  insolvency.  3M.  &  S.  110. — 6.  The  omission  of  immaterial  worcjf 
will  not  hurt.  C.  T.  H.  305 — 7.  Nor  need  the  plaintiff  prove  all  the  words  laid.  2  Blk. 
790.  2  East,  434 — 8.  Words  spoken  in  the  third  person  are  misdescribed  as  spoken  in  the 
second  ;  and  vice  versa.  B.  N.  P.  5.  4  T.  R.  217.  Accord.  C  T.  H.  305.  Contra. — 9. 
Words  laid, — I  will  hang  Asm.  Words  proved,— -I  wiU  hang  I  hem  both.  Variance  fatal. 
C.  T.  H.  305. 

(t)  The  averment w  of  and  concerning,'1  he.  is  necessary  to  connect  the  introductory  mat- 
ter with  the  defamation,  (and  by  its  relation  to  which  alone,  it  is  now  assumed,  the  words 
are  actionable),  nor  will  an  innuendo  supply  its  place.    8  East,  427. 
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(G  fc.)  When  an  averment  is  necessary. 

If  the  speaking  be  of  a  man  by  a  character  or  description,  which  may  be 
affixed  to  several,  it  is  not  sufficient  to  say,  quod  dixit  de  querente,  or  yue- 
renti,  or  that  he  had  a  colloquium  de  querente  ;  as  if  he  [*]say,  Thy  son,  fero- 
ther,  landlord,  &c.  or  My  father,  son,  &c.  is  a  thief ;  but  the  declaration 
must  Aver,  that  the  plaintiff  was  his  brother,  landlord,  father,  &c.  R.  af  er 
verdict.  1  Rol.  84. 1.  15.  30.  50.  85.  1.  15.  Dub.  after  verdict.  Cro.  Car* 
177;  R.  after  verdict.  Cro.  Car.  443.  Jon.  376.  R.  Cro.  El.  416.  Vide 
1  Rol.  79.  H. 

But  where  the  speaking  denotes  any  particular  person,  though  it  be  by  his 
trade,  profession,  &c.  it  is  sufficient  to  allege  a  colloquium  de  querente,  with* 
out  other  averment ;  as  if  one  say,  Captain  T.  the  villain  T.  &c.  it  is  not 
necessary  to  aver,  that  he  was  a  captain,  &c.  R.  1  Rol.  84;  1.  43.  85.  1;  $• 
15.     Vide  1  Rol.  79.  H. 

So,  if  he  say,  T.  innuendo,  the  plaintiff,  where  the  speaking  is  alleged  of 
the  plaintiff,  it  is  sufficient.     R.    1  Sid.  55. 

So,  if  the  speaking  is  alleged  of  the  plaintiff,  and  it  is  said,  T.  is  thy  bror- 
ther,  He,  (innuendo  the  plaintiff,)  &c.  it  is  sufficient,  without  other  averment; 
R.  Cro.  El.  429. 

If  an  action  de  scandalis  magnatitm  allege  the  speaking  to  the  servant  of  an 
earl,  and  speaking  of  the  earl,  it  is  sufficient,  without  an  averment,  that  he 
was  an  earl  at  the  time  of  the  speaking.     R.  Cro.  Car.  136.  Jon.  194. 

If  the  words  have  relation  to  another  fact,  there  must  be  an  averment  of 
such  fact ;  as  if  one  say,  He  is  as  great  a  thief  as  any  in  England,  or  in  such 
a  gaol,  &c.  it  must  be  averred,  that  there  are  thieves  in  England,  or  in  the 
said  gaol.     R.  Cro.  El.  214.  Yel.  90.  Dan.  151.  R.  2  Cro.  687.  Hut.  72. 

There  was  no  robbery  within  40  miles  of  W.  but  thou  hadst  an  hand  in  it ; 
it  must  be  averred,  that  a  robbery  was  committed  within  40  miles  of  W. 
R.  Cro.  El.  308.  342.     2  Rol.  92. 

He  took  a  false  oath  at  the  assises ;  it  must  be  averred,  that  he  was  sworn 
there.     R.  Mar.  7. 

If  the  words  import,  That  A.  said  the  words  to  him ;  it  must  be  averred, 
that  A.  did  not  say  them.     R.  1  Lev.  82.  (k) 

Where  an  averment  is  necessary,  it  shall  not  be  supplied  by  an  tnnuen  * 
do.     1  Rol.  83*  1.  10  ad  40.  84.  1.  25.     Hob.  6. 

(G  9.)  When  not. 

But  where  the  words  admit,  or  import  such  fact,  no  averment  of  the  fact 
is  necessary  ;  as  if  one  say,  He  killed  A.  No  averment  is  necessary,  That 
A.  was  killed  or  is  dead.  Dan.  150.  1  Sid.  53.  1  Vent.  171.  R.  Cro. 
El.  823. 

So,  if  he  say,  He  poisoned  A.  if  he  does  not  appear  upon  the  record  to  be 
alive.     Dan.  151.     R.cont.  Hob.  6.     Ace.  1  Sid.  227. 

I  have  indicted  A.  for  perjury  ;  there  is  no  need  of  an  averment,  that  he 
.  was  indicted.     Semb.  1  Sid.  227.  (/) 


(*)  t.  In  Baits  for  slander  of  title,  it  seems  that  the  averment  of  title  must  be  special,  and 
not  of  a  lawful  possession  generally.  1  M.  k  S.  304.— 2.  In  an  action  by  a  dissen'ing  minis- 
ter for  slandering  him  in  that  character,  he  need  only  arer  that  he  is  such  -without  shewing 
that  he  is  qualified  pursuant  to  the  statute.     8  T.  R.  130. 

(Ji  Yon  have  been  in  gaol  and  tried  for  your  life— need  not  aver  that  he  never  was  in  gaol 
nor  tried.    C.  T.  H.  339. 
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He  cannot  read  a  declaration  ;  there  is  no  need  of  an  averment,  that  he 
can.     R.  1  Lev.  297. 

So,  if  he  say,  A.  will  prove  the  plaintiff  said,  he  killed  a  man,  &c.  [*]it  is 
not  necessary  to  aver,  that  no  one  can  prove  it ;  for  the  words  are  not  spo- 
ken as  the  relation  of  another,  hut  his  own  undertaking,  that  such  a  person 
will  prove,  &c.     R.  3  Lev.  171. 

So,  where  the  words  have  relation  to  a  thing  apparent,  it  need  not  be 
averred.     Vide  Pleader,  (C  78.) 

As,  if  one  say,  As  sure  as  God  governs  the  world,  he  is  a  traitor ;  there 
is  no  need  to  aver,  that  God  governs  the  world.     1  Sid.  53. 

He  is  a  witch  as  sure  as  A.  who  was  hanged  for  it ;  it  is  not  necessary  to 
aver,  that  A.  was  hanged.     1  Sid.  52. 

So,  where  it  was  said,  As  sure  as  King  James  governs  this  realm  ;  an 
averment  was  not  necessary.     1  Sid.  53. 

He  is  a  perjured  rogue  as  well  as  I ;  there  is  no  need  of  an  averment,  that 
he  is  perjured  :  for  it  is  admitted  by  the  speaking.     R.  1  Lev.  65. 

So,  where  the  words  are  actionable  without  those  that  are  relative,  there 
id  no  need  of  an  averment  of  the  thing,  to  which  the  relation  is  made  ;  (m)  as 
if  one  say,  He  is  a  thief,  and  hath  stole  more  goods  than  1  am  worth  ;  an 
averment  is  not  necessary  of,  How  much  he  is  worth.     R.  2  Bui.  142. 

When  words  are  uncertain  in  themselves,  an  averment  cannot  ascertain 
them.     1  Rol.  79.  H.  81. 1.  25.     Vide  ante,  (F  14.) 

As,  if  a  man  say,  Thou  didst  throw  thy  bastard  into  the  dock  at  W.  an 
averment,  that  a  child  was  found  there  dead,  does  not  make  the  words  ac- 
tionable.    R.  1  Rol.  79.  1.  7. 

So,  an  averment  shall  not  enforce  words  contrary  to  their  proper  signifi- 
cation,    1  Rol,  86.  1.  30. 

(G  10.)  Words  explained  by  an  innuendo. 

The  plaintiff  must  explain  the  words  by  an  innuendo. 

But  the  innuendo  only  explains,  and  does  not  enlarge  the  words*  1  RoL 
82. 1.  46.  51.  83.  1.  L  (n)  \  Vide  Vaughan  v.  Havens,  8  Johns.  Rep.  84.  \ 

As,  He  forged  this  warrant,  warrantum  per  vicecomitem  super  capias  tn- 
nuendo,  is  not  sufficient.     Hob.  2. 

So,  an  innuendo  does  not  ascertain  words,  which  are  uncertain  in  them- 
selves.    1  Brownl.  7. 

As  a  priest,  (innuendo  a  popish  priest)  gave  him  the  eucbarist,  and  ex- 
treme unction.     Cont.  3  Lev.  68. 

He  was  forsworn  before  justice  S.  innuendo  A.  S.  justice  of  peace.  R. 
3  Lev.  166. 

He  swore  A.  was  at  N.  j  innuendo  N.  in  Com.  D.  uhi  r  ever  a  nonfuit  apudN. 
prced.  R.  Sal.  513. 

Thy  father,  innuendo  the  plaintiff,  is  a  thief;  without  an  averment,  that 
the  speaking  was  to  the  son  of  the  plaintiff.     R.  Cro.  Car.  92. 


(in)  Words  actionable  p$r  /c,  are  not  made  less  so,  because  laid  as  spoken  of  the  plain- 
tiff in  a  particular  relation.     1  N.  R.  47. 

(n)  1*  The  office  of  an  innuendo  is  this — it  serves  to  explain  by  reference  to  introductory 
matter,  an  ambiguous  charge.  1  T.  R.  63.  Cewp.  684 2.  It  may  explain  by  adding  ma- 
terial circumstances  implied  by  the  introduction.     1  T.  R.  63 3.  It  may  be  defined— that 

which  performs  the  office  of  an  interpreter,  ghring  to  words  a  definite  meaning  which  with- 
out it  would  be  ambiguous.  ^  Vide  Bornmau  t.  Boyer,  3  Bina.  517.  Shaffer  ».  Kinuer. 
1  Bmn.  542.  ftTClurg  v.  Ross,  5.  Binn.  219.  }• 
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And,  if  the  innuendo  be  repugnant,  it  is  void.     1  Rol.  83. 1.  50.  84. 1.  5. 
[*]As,  if  a  feme-covert  say,  You  stole  my  faggots,  innuendo  the  faggots  of 
the  husband  and  his  wife.     R.  Pal.  358.  (o) 

(G  11.)  Special  damage  alleged. 

If  there  be  an  action  for  words,  which  are  not  actionable  without  a  spe- 
cial damage,  the  plaintiff  must  allege  the  particular  damage  he  has  sustained. 
Jon.  196. 

So,  in  an  action  upon  the  ease  for  the  slander  of  a  title.     R.  Jom  196. 

And  it  is  not  sufficient  to  say,  per  quod  he  lost  the  sale  of  his  land.  R. 
Jon.  196.  (p) 

But  in  an  action  upon  the  case  for  ^lander  of  a  person,  it  is  sufficient  to 
say,  ad  damnum,  &c.  without  shewing  any  special  damage.     R.  Jon.  196, 

Though  it  be  for  words  against  him  in  his  profession.     Jon.  1 96. 

PLEA  TO  AN  ACTION  FOR  WORDS, 

(G  12.)  Of  the  evidence.     Vide  Pleader,  (2  L.  2.  &c.) 

The  general  rule  is,  that  malice  and  falsehood  will  be  implied  ;  and  the  ex- 
ception has  been  noticed,  supra.  The  presumption  of  malice  must  be 
drawn  from  all  the  circumstances  of  defendant's  conduct  and  situation, 
(here  in  an  action  for  slander  of  title)  and  not  formed  by  reference  to  the. 
standard  of  action  by  which  a  man  of  sound  judgment  would  regulate  his 
conduct.  1  M.  &  S.  639.  \  The  words  need  not  be  proved  precisely  as 
laid ;  but  if  they  are  substantially  proved,  it  is  sufficient.  Hume  v.  Area- 
smith,  1  Bibb,  165.  Miller  v.  Miller,  8  Johns.  Rep.  58.  Eastland  v< 
Caldwell,  2  Bibb,  21.  Kennedy  v.  Lowry,  1  Binn.  395.  Brown  v.  Lam* 
berton,  2  Binn.  34.     Vide  Johnston  v.  Tait,  6  Binn.  121. 

So,  for  charging  the  plaintiff  with  adultery  with  8.  the  defendant  cannot 
prove,  in  mitigation  of  damages,  adulterous  acts  with  others.  Matthews  v. 
Davis,  4  Bibb,  1 73. 

Words  laid  as  having  been  spoken  in  the  third  person  which,  by  the  evi- 
dence, appear  to  have  been  spoken  in  the  second  person,  are  substantially 
proved.  Huffman  ?.  Shumate,  4  Bibb,  515.  But  semb.  cont.  Miller  v* 
Miller,  8  Johns.  Rep.  59. 

In  actions  of  slander  for  words  not  actionable,  the  proof  of  damage  must 
be  confined  to  the  particular  damage  alleged.  Herrick  v.  Lapham,  10 
Johns.  Rep.  281.  Vide  Wallis  v.  Mease,  3  Binn.  550.  Kean  v.  M'Laugh- 
lin,  2  Serg.  and  Rawle,  469.  } 

(G  13.)  Of  the  costs. 

Where  all  the  words  are  actionable  per  se,  and  the  verdict  under  405. 
an  allegation  of  special  damage  will  not  carry  full  costs.  3  Burr.  1688. 
2  Blk.  1062.  Secus  where  only  some  are  so,  though  the  special  damage 
is  laid  as  occasioned  by  all.     2  H.  B.  531. — Though  a  plea  in  justifica- 


.* 


(o)  Circumstances  added  by  the  innuendo,  not  implied  in  the  introductory  matter,  may 
be  rejected  as  surplusage,  provided  they  are  not  essential  to  the  case.  1  T.  R.  63.  or 
blended  with  preceding  matter.     9  East,  93. 

(p)  1.  If  the  special  damage  consists  in  the  loss  of  customers,  their  names  must  be  given « 
*  T.  R.  130.— 2.  And  a  general  description,  where  the  loss  is  the  only  cause  of  action,  is 
not  aided  by  verdict.    3  B.  &  P.  372 , 
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*  * 

tioH  is  found  for  the  plaintiff,  be  is  not  therefore  entitled  to  full  costs.     4 

East,  567. 

ACTION  UPON  THE  CASE  FOB  A  DISTURB-! 

ANCE. 

(A)  WHEN  IT  LIES, 

(A  1.)  For  a  disturbance  in  a  common,  p.  397. 

(A  2.)  In  a  way.  p.  397. 

(A  3.)  In  a  seat  in  a  church,  p.  397. 

(A  4.)  In  foldage.  p.  398. 

(A  5.)  In  an  office,  p.  398. 

(A  6.)  Or,  other  possession,  p.  398. 

[*](B)  THE  PROCEEDING  IN  AN  ACTION  FOR  A  DISTURBANCE, 

(B  1)  The  declaration,  p.  399. 
(B  2.)  The  plea,  &c  p.  399. 

(A)  WHEN  IT  LIES. 

(A  1.)  For  a  disturbance  in  a  common. 

So  an  action  upon  the  case  lies  for  a  disturbance  in  the  enjoyment  of  that, 
in  which  a  man  has  a  right  or  interest :  as,  in  disturbance  of  his  common 
fcy  ah  inclosure,  per  quod  uti  non  possit*     Vide  2  Cro.  629. 

Or,  by  ploughing  it.     2  Leo.   184.     Cro.  El.  198. 

Or,  by  putting  cattle  there,  per  quod  in  tarn  amplo  modo  habere  non  possit. 
R.  9  Co.  112.     Lut.  102,  3.  r 

Or,  by  putting  conies  there,  per  quod,  &c.  1  Rol.  106;  I.  25.  Dan.  175. 
R.  cont.  Cro.  Car.  387.     Vide  infra. 

Or,  by  digging  turfs,  and  carrying  them  away  with  horses  herbam  ibidem 
conculcando,  per  quod,  #c.  for  though  the  common  has  no  damage  by  the  dig- 
ging and  carrying  away  the  turfs,  yet  the  coming  with  horses  and  carts  upon 
the  grass  is  a  prejudice  to  the  common.     R.  1  Rol.  89.  1.  40.     Dan.    174. 

Or,  by  surcharging  the  common ;  whereby  he  has  not  sufficient  common. 
Lut.  107.    Vide  common,  (I.) 

But  it  does  not  lie,  if  the  lord  of  the  manor  put  conies  upon  the  com- 
mon.    R.  Lut.  107,  8.     Cont.  Jon.  12.     Vide  supra. 

Or,  if  the  lord  put  his  cattle  there,  per  quod  tarn  amplo  modo  uti  non  potest. 
R.  Lut.  107.  r 

(A  2.)  In  a  way. 

So,  for  a  disturbance  in  the  enjoyment  of  his  way,  by  stopping  it,  per 
uti  quod  non  possit.     3  Lev.  266.     1  Vent.  275.     R.  2  Vent.  186. 

Beit  a  way  by  reservation,  or  grant,  or  prescription.     1  Rol.  109.  1. 45. 

bo  for  ploughing;  up  the  land,  through  which  the  way  lies.  2  Rol.  140.  1. 
7.     Semb.  Cro.  El.  1 98. 

/^hN0Ugo lt^  a™a^  tQ  his  freeho,d>  for  whi<*  an  assize  lies.     R.  Cro.  El. 
(466.)     R.  Cro.  El.  845.     1  Rol.  104.  1.  30.     Semb.  Cro.  El.  199. 
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(A3.)  In  a  seat  in  a  church. 

So,  for  a  disturbance  in  a  seat  in  the  aisle  of  a  church,  where  a  man  has  a 
right  by  prescription.  R.  1  Sid.  88,  203.  Ray.  52.  1  Lev.  71.2  Jon.  3, 
4.     R.  2  Lev.  193.     R.  3  Lev.  73.     Vide  Esglise,  (G  3.) 

Or,  in  nave  tcchsia.     Serab.  Hob.  69. 

Or,  in  the  chancel.     Semb.  Noy  1 33. 

Or,  for  the  first  place,  &c.  in  a  seat.     Vide  1  Sid.  89.     Vide  Nojr  133, 

And  against  a  stranger,  it  is  sufficient  to  declare  upon  his  possession, 
without  alleging  usage  to  repair,  prescription,  or  other  ground  of  the  action ; 
for  it  id  sufficient  to  be  proved  in  evidence.  R.  3  Lev.  73,  4.  [*]R.  2  Lev. 
193.     R.  1  Lev.  71 .     1  Sid.  88,  203.     Vide  in  Pleader,  (C  39.)  (a) 

So,  it  is  sufficient  to  say,  that  the  defendant  disturbed  him,  witnout  men- 
tioning specially,  how  the  disturbance  was.     R.  Bridg.  4. 

(A  4.)  In  foldage. 

So,  for  a  disturbance  in  his  foldage,  by  putting  cattle  into  the  land,  where 
sheep  to  be  folded  ought  to  feed,  per  quod  faldagium  habere  non  potuiU 

By  erecting  herdals  in  his  land,  where  the  foldage  ought  to  be,  without  li- 
cence of  the  Lord  contrary  to  the  custom*    R.  1  Leo.  11  • 

(A  5.)  In  an  office. 

So,  for  a  disturbance  in  the  enjoyment  of  the  profits  of  his  office.  Mo. 
706. 

But,  it  does  not  lie  for  a  disturbance  in  the  office  of  parish  clerk  ;  unless 
he  shew,  that  he  was  chosen  by  the  parish,  and  had  certain  fees.  Dub.  Sal. 
468. 

So,  it  lies  if  a  man  disturb  another  in  the  execution  of  his  office ;  as,  if 
when  an  officer  is  taking  the  poll  for  an  election  of  a  new  officer,  A.  takes 
his  papers  from  him.     R.  2  Mod.  228. 

So,  if  a  man  do  not  pay  to  the  post-master  the  antient  fees  of  his  office. 
Ut.  87.  (r) 

(A  6.)  Or  other  possession. 

Or,  other  possession  ;  as,  if  a  lord  of  a  manor  prescribe  to  have  toll,  and 
be  disturbed  in  the  collecting  of  it.     1  Rol.  106.  1.  40.  43. 

Or,  prescribe  for  him  and  his  tenants  to  be  quit  of  toll,  and  toll  is  collect- 
ed of  them.     R.  1  Rol.  105.  k  10.  107. 1.  5. 

So,  if  the  lord  of  a  leet  be  disturbed  in  holding  his  court.  1  Rol.  106.  1. 
49. 

Or,  in  collecting  the  fines,  amerciaments,  &c.  imposed  at  the  leet.  1  Rol. 
106. 1.  45. 

Or,  his  tenants  are  impoverished  by  distresses  to  come  to  another  court. 
lRol.  106.1.  52. 

So,  if  a  man  disturb  the  servants  of  another  in  the  collecting  of  his  tithes 
due.     1  Rol.  107. 1.  7. 

(g)  1.  In  declaring  against  a  stranger  for  disturbing  a  pew,  it  is  not  necessary  to  set  forth 
so  strict  a  title  as  in  actions  against  the  ordinary.  1  T.  R.  430. — 2.  If  in  case  for  disturbing 
a  pew,  the  plaintiff  rely  upon  a  presumptive  title,  the  defendant  will  succeed  by  proving 
that  the  pew  originated  within  time  of  memory.    6  T.  R.  296. 

(/)  No  action  lies  for  procuring  the  soliciting  of  a  bill  in  parliament  to  be  taken  from  one 
attorney  and  deputed  to  another,  against  one  of  a  committee  entrusted  with  such  power  of 
removal.     15  East,  501. 
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Or,  disturb  a  lessor  in  bis  entry  to  view,  whether  the  lessee  hath  commit- 
ted waste.     R.  1  Rol.  109. 1.  5. 

If  a  man  take  toll  of  him,  who  ought  to  pass  a  ferry  toll-free.  R.  1  Sal. 
12. 

If  a  man  prevent  a  parishioner  from  entering  into  the  vestry  room,  where 
he   had  a  right  to  be  present.     2  Mod.  Ca.  52,  354.  (s) 

\  So,  for  casting  stones  into  a  natural  pond  situated  in  the  highway,  ad- 
joining the  plaintiff's  land  ;  whereby,  he  is  interrupted  in  the  enjoyment  of 
the  water,  &c.  Wetmore  v.  Robinson,  2  Conn.  Rep.  529.  But  the  mere 
denial  of  a  right  does  not  constitute  a  disturbance  oi  the  exercise  of  that 
right.     Downing  v.  Baldwin,  1  Serg.  and  Rawle,  298.  \ 

[*](B)  THE  PROCEEDING  IN    AN    ACTION    FOR  A  DISTURB- 
ANCE. 

(B  1.)  The  declaration. 

In  an  action  upon  the  case  for  a  disturbance  against  a*  wrong-doer,  it 
is  sufficient,  that  the  plaintiff  in  his  declaration  says,  habere  debet  ;  with- 
out shewing  *  title  by  grant,  or    by   prescription.      Vide    in    Pleader,. 

jfC39.)(<) 

Though  the  plaintiff  be  a  copyholder.      Lut.  125. 

Yet  he  may  intitle  himself  by  custom,  or  prescription. 
And,  a  variance    found  by  verdict    from  the  prescription  alleged,   n 
•nly  inducement,  and  does  not  hurt.       R.  2  Cro.  630.  (u) 

And   in  «uch   case,  the  custom   cannot   be   applied  to  a    particular 
house,  &c.  R.  Lut.  127,  8. 

So,  it  is  sufficient,  that  the  plaintiff  alleges  a  seisin  in  fee  of  the  messuage, 
&c.  to  which  the  thing  in  which  he  was  disturbed  belongs ;  without  saying, 
that  it  was  an  ancient  messuage,  &c.     R.  2  Cro.  605. 

So,  it  is  sufficient  to  allege  a  disturbance  generally ;  without  shewing  the 
particular  manner  of  the  disturbance.     R.  2  Cro.  606.     Vide  Bridg.  4. 

But  the  declaration  ought  to  shew  the  certainty  of  the   thing,  in  which 
the  disturbance  is  alleged ;  as,  in  an  action  upon  the  case  for  stopping  his 
\?ay,  it  ought  to  allege  the  terminus  ad  quern  the  way  goes.     R.  after  verdict, 
lBrownl.  6.     Yel.  164. 
And  likewise  the  terminus  a  quo.     Yel.  164.     Vide  in  Chimin,  (D  2.) 
And,  whether  it  be  a  foot-way,  horse-way,  or  cart-way.      Yel.    164. 
So,  if  the  plaintiff  allege  a  way  in  pecia pastures,  it  is  bad  for  the  uncertain- 
ty.   R.  after  verdict,  Lut.  124. 

So,  if  the  plaintiff  prescribe  for  a  way  to  such  a  close,  he  must  shew  a  title 
to  the  close.     Lat.  160. 

Otherwise,  if  the  way  claimed  be. to  a  High-street. 

Or,  to  a  common  field.     R.  Lat.  1 60. 

So,  if  he  allege  a  prescription,  he  must  shew  a  seisin  in  fee  in  B.  to  the 


(/)  Where  the  practice  of  the  court  warrants  the  inserting  in  a  writ  in  the  first  instance- 
the  non  tmittas  clause,  no  action  lies  by  the  lord  of  the  liberty.  9  East,  330. — 2.  A  wilful 
disturbance  of  an  ancient  decoy,  as  by  knowingly  firing  too  near  it,  is  aotionable.  II  East, 
571,  574.  n. 

(/)  Vide  supra.  (A  3.) — f.  In  an  action  by  a  commoner  against  the  lord  for  disturbing 
Jus  right  of  common,  he  must  set  forth  his  title  ;  but  in  suing  a  stranger  he  need  only  state 
his  possession.     Willes  619. 

(w)  Vide  supra.    (A  3.) 
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close  to  which,  &c.  and  derive  a  title  under  B.  for  it  is  not  sufficient 
to  shew  a  particular  estate,  without  saying  from  whom  it  is  derived.  Mod. 
Ca.  4. 

So,  if  a  parishioner  allege  a  disturbance  of  his  entry  into  the  vestry-room, 
he  must  shew,  that  he  had  a  right  to  enter  there.     R.  2  Mod.  Ca.  354. 

(B  2.)  The  plea,  &c. 

To  an  action  upon  the  case  for  a  disturbance,  the  defendant  shall  plead 
the  general  issue,  not  guilty.     Lut.  125.  6. 

So  the  defendant  may  plead,  that  he  put  his  cattle  there  as  lord,  or,  by  the 
leave  of  the  lord  of  the  manor.     2  Mod.  6. 

[*]And  he  must  allege,  that  the  plaintiff  hath  sufficient  common.  2 
Mod.  6.  (x) 

So,  for  a  disturbance  in  a  common,  he  may  plead  specially,  that  the  de- 
fendant, or  such  an  one  under  whom  the  defendant  claims,  has  common 
there.    Lut.  103. 

And,  if  the  action  be  for  surcharging  the  common,  the  plaintiff  may  tra- 
verse the  sufficiency  ol  the  common.     R.  Lut.  107. 

Otherwise,  if  the  action  be  for  a  disturbance  whereby  he  has  it  not  in  tarn 
amplomodo.     R.  Lut.  107. 

but  the  defendant  cannot  plead,  that  being  lord  of  the  manor  he  dug 
there  for  coal,  &c.  for  if  it  be  a  good  plea,  it  amounts  to  the  general  issue, 
not  guilty.     R.  1  Sid.  106.     Vide  in  Pleader,  (E  14.) 

That  he  erected  a  bridge  in  the  place  of  a  ferry.  R.  3  Mod.  294.  Vide 
1  Sal.  12. 

So,  for  a  disturbance  in  a  way,  the  defendant  may  plead  not  guilty. 

Or,  that  A.  had  a  right  to  a  way  there,  and  the  defendant  used  it  as  ser- 
vant to  him.     Lut.  112. 

To  which  the  plaintiff  may  reply,  that  the  way  was  used  to  other  land. 
Lut  113. 

0 

So,  if  the  plaintiff  claim  a  way  for  necessity,  the  defendant  may  plead, 
that  the  plaintiff  has  another  convenient  way.     R.  Mod.  Ca.  4. 

Otherwise,  where  he  claims  by  grant,  or  prescription.     Mod.  Ca.  4. 

In  an  action  for  disturbance  in  a  seat  in  a  church,  it  is  not  sufficient  to 
say  by  the  plea,  that  A.  lord  of  the  manor  was  seised  of  the  chancel,  aisle, 
&c.  where  the  seat  is,  and  by  his  command  the  defendant  sat  there,  which 
is  the  same  disturbance ;  for  the  freehold  of  the  church  cannot  be  in  the 
lord.    R.  Bridg.  5.     Vide  ante,  (A  3.) 

ACTION  UPON  THE  CASE  FOR  MISFEASANCE* 

(A)  WHEN  IT  LIES. 

(A  1.)  For  misfeasance  in  an  officer,  p.  401. 

(A  2.)  In  any  person,  contrary  to  the  obligation  of  the  law. 

p.  401. 
(A  3.)  Contrary  to  his  undertaking,  p.  402. 


(r)  Willcs,619;  and  if  he  do  not,  the  plaintiff  need  not  reply,  that  sufficient  common 
was  not  left.    Ibid. 
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(A  4.)  And  an  action  lies  for  misfeasance,  though  the  da- 
mage happen  by  misadventure,   p.  403, 

(A  50  In  contempt  of  the  process  of  the  law.  p.  403. 
(A  6.)  For  a  malicious  misfeasance,  p.  404. 
(A  7.)  For  an  injury  resulting  from  the  disposition  of  one's 
own  property,  p.  405* 

(B)  WHEN  IT  DOES  NOT  LIE,  p.  405. 

[*](A)  WHEN  IT  LIES. 

(A  1.)  For  misfeasance  in  an  officer.; — Vide  Action  upon  the  Case 
for  Deceipt,  (A  6.) — For  Negligence,  (A  2.) 

So  an  action  upon  the  case  lies  for  misfeasance  ;  as,  if  an  officer  misde- 
mean  himself  in  his  office  by  any  fahity ;  de  quo,  vide  Action  upon  the  Case 
for  Deceipt,  (A6.) 

Or,  otherwise  misbehave  himself  in  his  office(a) ;  as,  if  a  sheriff  imbezil 
a  writ  delivered  to  him.     1  Rol.  93. 1.  1 1.     2  Inst.  45 1. 

Or,  return  too  small  issues.     1  Rol.  93. 1.  45.     Vide  2  Inst.  452. 

Or,  return  a  juror,  who  shewed  him  his  charter  of  exemption,  and  de- 
livered him  the  writ  de  allocando.     2  Inst.  130.(6) 

So,  if  a  prothonotary  of  C.  B.  award  a  supersedeas  irregularly,  to  process 
upon  which  A.  is  arrested  at  the  suit  of  another.     Semb.     Lut.  96. 

So,  if  th$  mayor  of  London,  at  the  election  of  a  bridge-master,  refuse  a 
poll)  where  by  custom  it  ought  to  be  grantecLper  quod  the  plaintiff  lost  his 
office.  Per  three  J*  et  aff.  in  error  per  tot.  Cur.*  1  Vent.  206.  2  Vent. 
25.     2  Lev.  50. 

If  a  mayor  refuse  the  vote  of  a  freeman,  at  the  election  of  a  new  mayor. 
Semb.  2  Lev.  250. 

So,  if  a  mayor,  at  the  election  of  a  burgess  for  parliament,  refuse  the  vote 
of  a  freeman.     Cont.  per  three  J.  but  Holt  ace.  and  the  judgment  was  re- 
versed in  parliament,  between  Ashby  and  White.  6  Mod.  45.  1  Sal.  20.(c) 
{  Lincoln  v.  Hapgood,  1 1  Mass.  Rep.  350.  Custis  ?.  Lane,  3  Munf.  579*  \ 
Vide  Action  upon  the  Case,  (B  8.) 

So,  if  a  justice  of  peace  refuse  an  examination  upon  the  st.  27  EJiz.  af- 
ter a  robbery ;  for  it  is  only  ministerial,  and  not  judicial.  Semb.  1  Leo. 
323.  Vide  Hundred,  (C  4.)  {  Vide  Hardison  v.  Jordan,  Cam.  and  Nor. 
454.  } 

If  a  judge  of  an  inferior  court  proceed  to  judgment,  and  execution,  after 
an  habeas  corpus  delivered  to  him.     R.  3  Leo.  99.(rf) 

For  neglect  in  an  officer,  vide  Action  upon  the  Case  for  Negligence, 
(A  2.) 

(a)  It  it  a  general  rale,  that  every  breach  of  public  duty  or  neglect  of  what  the  party  is 
bound  by  law  to  perform,  working  wrong  and  loss  to  another,  is  injurious  and  actionable.  1 
T.  R.  509.      2  T.  R.  667.     Vide  Bunb.  80. 

(6)  Or  remove  goods  taken  in  execution  before  the  landlord  has  been  satisfied  his  year's 
rent,  pursuant  to  8  Ann.  c.  17.    Str.  2 IS. 

(c)  2  Ld.  Rd.  938. 

(d)  Where  a  court  or  judge  has  jurisdiction  over  the  subject  matter  of  a  suit,  but  pro- 
ceeds erroneously,  or  what  is  termed  invert*  enfini,  no  Action  lies.    3  M.  fc  S.  41 1.  Cowp. 
172.     «j  Gregory  *,  Brown,  4  Bibb.  26.  }> 
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{  An  action  will  lie  against  a  publick  officer  acting  in  a  ministerial  capa- 
city, for  a  misfeasance.  Preston  v.  Bo  wen,  6  Munf.  271.  Swift  v.  Cham- 
berlain, 3  Conn.  Rep.  537.  Monroe  v.  Webb's  Exrs..4  Munf.  73.  McMil- 
lan v.  Eastman,  4  Mass.  Rep.  378.  Livermore  v.  Baglej,  3  Mass.  Rep. 
487.  Weld  v.  Bartlett,  10  Mass  Rep.  470.  Purrington  v.  Loring,  7  Mass. 
Rep.  388.  Winslow  v.  Lowring,  7  Mass.  Rep.  392.  M'Intyre  v.  Trum- 
bull, 7  Johns.  Rep.  35.  Jenn«r  t>.  Joliffe,  9  Johns.  Rep.  381.  Kidzie 
v.  Sackritfer,  14  Johns.  Rep.  195.  P*  No  action  will  lie  at  the  suit  of  an 
individual,  against  the  managers  of  a  lottery,  for  misfeasance,  unless* the 
plaintiff  can  show,  a  special  damage  to  himself.  Butler  v.  Kent,  19  Johns. 
Rep.  223.  | 

* 

(A  2.)  In  any  person,  contrary  to  the  obligation  of  the  law. 

So  an  action  upon  the  case  lies  for  misfeasance  in  any  person,  contrary 
to  the  obligation  of  the  law  :  As,  if  tenant  by  statute  merchant  cut  down 
timber  trees,  the  value  may  be  recovered  in  a  scire  facias  ad  computandttm  ; 
but  for  the  damage  over  and  above  the  value  of  the  trees,  an  action  lies  by 
him  in  the  reversion.     1  Rol.  103.  1.  35. 

If  the  lord  of  a  manor  cut  down  timber  growing  upon  copyholds  within  a 
manor,  where  the  copyholders  prescribe  to  have  the  toppings,  though  the 
lord  take  tody  the  bodies.     R.  1  Rol.  108.  1.  10.     Vide  Copyhold,  (K  7.) 

[*]So  it  lies  by  a  copyholder  against  a  stranger,  that  cuts  down  his  trees. 
3  Lev*  131. 

If  a  copyholder  for  life  commit  waste,  an  action  upon  the  case  lies  by  him 
in  the  remainder.  Dub.  3  Lev.  131.  Vide  in  Copyhold,  (K  7.)  Vide 
post,  (A  6.) 

If  an  under-lessee  take  planks,  &c.  fixed  to  the  freehold,  an  action  upon 
fire  case  lies  against  him  by  the  first  lessee.     R.  Jon.  224. 

So,  if  a  lessee  for  life,  or  years,  commit  waste,  the  lessor  may  waive  his 
action  for  the  waste,  and  have  an  action  upon  the  case.     3  Lev.  131. 
'    So  the  lord  of  a  manor  may  have  an  action  upon  the  case  against  a  stran- 
ger, who  cuts  down  trees   upon  a  tenement  of  his  copyholder,  for  the  pre- 
judice to  his  inheritance.     3  Lev.  131. 

So  a  reversioner,  (as  well  as  a  lessee  for  years  in  respect  of  his  posses- 
sion,) may  have  an  action  upon  the  case  for  surrounding  his  land,  whereby 
his  trees  became  corrupt  and  putrid,  for  the  prejudice  to  his  inheritance. 
R.  3  Lev.  209. 

Or,  for  a  house  built,  or  other  prejudice  to  his  inheritance.     3  Lev.  131. 

So,  if  a  man  enter  upon  the  king's  farmer,  and  take  the  profits,  per  quod 
the  farmer  cannot  pay  his  rent.     1  Rol.  106.  1.  2. 

So,  if  the  king  grant  the  sole  manufacture  of  such  a  commodity,  (suppos- 
'  ingthe  grant  good,)  an  action  upon  the  case  lies  by  the  grantee  against  any 
other,  who  manufactures  it.     1  Rol.  106.  1.  15. 

If  the  lord  of  a  manor  seize  goods  as  waife,  estray,  &c.  an  action  upon 
the  case  lies  for  misusing  of  them,  if  there  was  fresh  suit ;  or  it  was  .within 
a  year.     R.  2  Leo.  1 92,  3.     Vide  in  Waife,  (A  2.— F.) 

If  the  owner  of  a  ferry  extort  toll  for  passage  not  due.     Carth.  194. 

(  A  3.)  Contrary  to  his  undertaking.     Vide  Action  upon  the  Case 
for  a  Deceipt,  (A  5.) — For  Negligence,  (A  4.) 

So  an  action  upon  the  case  lies,  if  any  one  act  contrary  to  his  undertak- 
ing :  As,  if  goods  are  delivered  to  another  to  keep  them  safely,  he  under- 
Vol.  I.  52  [*402] 
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takes  to  keep  them  against  all  events  ;  and  therefore,  if  they  are  lost  or 
stolen,  he  shall  answer  for  them.  Co.  Lit.  89.  a.  R.  4  Co.  83.  b.  Cro.  El. 
815.  If  there  was  a  voluntary  default  in  him,  and  not  otherwise;  per 
Holt  between  Coggs  and  Bernard,  in  B.  R.  Pasch.  2  Ann.  (Reported 
Comyns's  Reports,  133.  135.  Ld.  Rd.  909.) 

So,  if  they  deliver  to  him  generally,  to  keep  ;  for,  to  keep,  and,  to  keep 
safely,  are  all  one.  Co.  Lit.  89.  a.  4  Co.  83.  b.  Cont.  per  Holt  et  Cu- 
riam, Pasch.  2  Ann.  between  Coggs  and  Bernard ;  for  he  is  bound  only  to 
keep  them  as  his  own.  (Reported  Comyns's  Reports,  133,  134,  135.  Ld. 
Rd.  909. 

Otherwise,  if  they  are  delivered  to  be  kept  as  his  own  goods  ;  for  there 
he  shall  not  answer  for  them,  if  they  are  stolen.  Co.  Lit.  89.  a.  4  Co. 
83.  b. 

Or,  if  they  are  delivered  as  a  pledge,  and  are  stolen  before  the  money 
tendered.     Co.  Lit.  89.  a.  4  Co.  83.  b. 

Cont.  if  they  are  stolen  after  a  tender.  29  Ass.  pi.  28.  Co.  Lit.  89.  a*  4 
Co.  83.  h. 

Or,  if  they  are  delivered  in  a  chest,  of  which  the  bailor  has  the  key } 
though  the  chest  be  stolen,  the  bailee  shall  not  answer ;  for  he  had  not  the 
foil  trust  of  it.     Co.  Lit.  89.  b.     4  Co.  83.  b. 

[*]And  in  these  cases  the  bailee  shall  not  be  charged  upon  a  stealing* 
though  there  was  a  neglect  in  him  ;  as,  if  he  did  not  shut  the  door,  &c.  for 
he  is  not  bound  to  keep  them  with  more  care  than  he  does  his  own.  Per 
Cur.  Pasch.  2  Ann.  B.  R.  between  Coggs  and  Bernard.  (Reported  Co- 
myns's Reports  133,  134, 135.  Ld.  Rd.  909.) 

So,  if  any  one  undertake  to  carry  goods,  &c.  for  others,  and  they  miscar- 

?r,  or  are  lost  by  his  default,  an  action  upon  the  case  lies  against  him.     R. 
asch.  2  Ann.  B.  R.  between  Coggs  and  Bernard.     1  Sal.  26.    .(Reported 
Comyns's  Reports,  133.  Ld.  Rd.  909.) 

Though  he  carry  them  without  hire  ;  for  he  undertakes  to  carry  them,  and 
therefore  ought,  at  his  peril.  Vide  Coggs  and  Bernard,  (Reported  Co- 
myns's Reports,   1 33.  1 36.)  Sal.  26.  (Ld.  Rd.  909.)  (c) 

So,  if  any  one  lends  a  horse,  or  other  thing  for  hire,  and  the  person  mis- 
uses it,  an  action  upon  the  case  lies  against  him.     Lut.  98.  R.  2  Leo.  104. 
Or,  if  he  undertake  to  keep  it  safely,  and  it  is  stolen.     Dub.  Mo.  543. 

(A  4.)  And  an  action  lies  for  misfeasance,  though  the  damage  hap- 
pen by.  misadventure. 

Though  the  misfeasance  be  by  misadventure  :  As,  if  a  man  shoot  with  a 

Sin  at  a  bird,  and  thereby  lights  a  fire  which  consumes  the  house  of  another. 
.  Cro.  El.  10. 

So,  if  a  lessee  for  years  permit  his  house  to  be  consumed  by  fire.  Per 
two  J.  Cro.  El.  (461.)  but  there  was  no  judgment  ut  dicitur.  Cro.  El. 
777.     Vide  Action  upon  the  Case  for  Negligence,  (A  3.) 

(A  5.)  In  contempt  of  the  process  of  the  law. 
So  an  action  upon  the  case  lies  for  misfeasance  in  contempt  of  the  process 


'  (0  !•  In  the  ease  of  a  simple  depositum  without  reward,  the  law  raises  a  promise  not 
grossly  to  neglect,  or  abuse  the  deposit,  and  if  it  is  abused,  an  action  lies.  Str.  1099— 2. 
No  action  lies  for  non-performance  of  a  promise  made  without  consideration.  7  T.  R.  350. 
If  however  the  promise  is  executed  in  a  manner  different  to  that  stipulated  for,  whereby  the 
plaintiff  la i  injured,  an  action  for  misfeasance  lies.  Ld.  Rd.  909.  1  Salk.  So*.  5T.  R.  148. 
[*403] 
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of  the  law;  as,  if  a  man  proceed  in  the  admiralty,  or  spiritual  court,  &c» 
after  a  prohibition  delivered,  (when  a  prohibition  lies.)     1  Rol.  109.  1. 

15. 

So,  if  a  sheriff  permit  an  escape.    Vide  Action  upon  the  case  for  Negli 
gence,  (A  2.) 

So,  if  a  pnsoner  escape,  whereby  the  sheriff  is  charged,  an  action  upon 
the  case  lies  by  the  sheriff  against  the  prisoner.  D.  3  Co.  52.  b.  Mo. 
660.     R.  Mo.  597.     Cro.  El.  237.     Adm.  Lut.  64. 

So,  if  agoaler  permit  a  voluntary  escape,  an  action  lies  against  him.  1 
Salr18. 

So3  if  a  man  make  rescue  of  a  person  arrested  upon  mesne,  or  judicial  pro- 
cess. R.  2  Cro.  419.  R.  2  Cro.  486.     R.Cro.  Car.  109,  Vide  in  Rescous, 

(D2.) 

Or,  of  goods  taken  in  execution. 

Or,  of  goods  distrained  for  rent,  or  other  duty,  or  damage-feasant*  F.  N- 
B.  101,  102.     Reg.  117. 

[*JAnd  direscous  to  the  servant  is  a  rescous  to  the  sheriff  himself.  39  H. 
6.  42.  a. 

And  the  action  lies  by  the  party  to  the  suit,  in  which  the  arrest  was.  R« 
2  Cro.  486.    Cro.  Car.  109.     2  Rol.  $5G,  1,  25.  35. 

Or,  by  the  sheriff. 

(A  6.)  For  a  malicious  misfeasance. 

So  an  action  upon  the  case  lies  for  any  malicious  act  to  the  damage  of 
another  ;  as,  if  a  man  pulls  Jlown  tiles,  or  the  wall  of  a  house,  whereby  the 
timber  is  rotted,  or  corrupted.     R.  1  Rol.  104.  1.  5. 

{  So,  where  the  assignee  of  a  judgment,  which  was  a  lien  on  the  land  of 
B.,  was  ^bout  to  seize  a  certain  lot,  in  execution,  and  C,  malitiose,  pulled 
down  andTcarried  away  certain  buildings  from  the  land,  by  which,  the  bene- 
fit of  the  judgment  was  lost.     Yates  v.  Joyce,  1 1  Johns.  Rep.  137. 

So,  it  will  lie  for  the  assignee  of  a  mortgagee,  against  a  subsequent  pur- 
chaser of  the  equity  of  redemption,  for  removing  buildings  from  the  premi- 
ses, after  they  had  been  advertized  for  sale,  under  the  power  in  the  mort- 
gage, whereby  they  were  rendered  inadequate  to  the  payment  of  the  mort- 
gage debt.  It  seems,  that  the  insolvency  of  the  mortgagor,  must  be  alleged 
and  proved.     Lane  ?.  Hitchcock,  14  Johns.  Rep.  213.  { 

If  a  man  lie  in  wait  to  take  another  for  his  villein.     1  Rol.  107. 1.  50. 

If  he  threaten  the  tenants  of  another,  whereby  they  depart  from  their  ten- 
ures.    1  Rol.  108. 1.  2. 

If  he  tear  off  the  seal  of  a  deed  ;  and  it  is  not  necessary  to  shew,  that  it 
was  the  seal  of  the  party,  or,  that  the  deed  thereby  lost  its  force.  R.  2  Cro. 
255.  [  So,  it  will  lie  by  tenants  in  common  and  heirs,  for  the  destruction 
of  title  deeds.     Daniels  v.  Daniels,  7  Mass.  Rep.  1 35. 

So,  for  a  violation  of  an  elector's  privilege  ;  as  for  an  arrest  on  a  day  ap- 
pointed for  the  election  of  publick  officers,  if  done  maliciously,  although 
the  process  is  lawful.     Swift  v.  Chamberlain,  3  Conn.  Rep.  537.  } 

If  he  threaten  the  workmen,  and  customers  that  come  to  hls_8tonepitf 
whereby  he  loses  the  profit  of  it.     R.  2  Cro.  567.     2  Rol.  162.     Dan.  201. 

If  a  man,  who  was  permitted  to  occupy  a  house,  pull  down,  or  delace  tne 

windows.     R.  Cro.  Car.  187.  r  . 

So  a  lessor  may  maintain  an  action  upon  the  case  against  a  lessee  tor  waste 
done,  and  need  not  bring  an  action  of  waste.  Per  Pemberton,  3  Lev.  131« 
Vide  ante,  (A  2.)    Vide  Action  upon  the  Case  for  Negligence,  (A ^3.) 
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So  he,  who  has  the  reversion,  or  remainder  in  fee  of  a  copyhold,  against 
the  tenant  for  life  of  the  same  land,  if  he  cuts  down  timber.  Dub.  3  Lev. 
131.   Vide  Copyhold,  (K  7.)     Vide  ante,  (A  2.) 

So,  if  a  stranger  hinder  the  lessor  from  entering  upon  the  land  to  view 
whether  waste  be  committed.     R.  1  Rol.  109.  1.  5. 

If  a  parson  permit  his  tithes  after  notice  to  lie  upon  the  land  to  the  preju- 
dice of  the  owner,  unless  he  hinders  the  removal.  R.  1  Rol.  109. 1.  30. 35. 
Lat.  8. 

So,  if  the  owner  hinder  the  parson  from  carrying  off  his  tithes.  2  Inst. 
650. 

So,  if  a  parishioner  by  custom  ought  to  deliver  to  the  parson  so  many 
cheeses  in  lieu  of  tithe-milk,  and  he  tender  them  to  the  parson,  who  refuse's 
them,  and  permits  them  to  remain  at  his  house,  whereby  his  house  is  dama-> 
ged;  an  action  lies  against  the  parson.  Semb.  Godb.  329.  Pal.  341.  Ley. 
69.     2  Rol.  328, 

If  a  parson,  &c.  remove  a  grave-stone,  orcoat-armour  of  one  deceased  out 
of  the  church.     Godb.  200. 

So,  if  a  man  entice  a  servant  or  apprentice  out  of  another's  service.  2 
Rol.  556.  1.  20.      {  Scidmore  v.  Smith,  13  Johns.  Rep.  322.  { 

Or,  retain  him,  knowing  that  he  departed  without  licence.  R.  2  Lev.  63. 
Semb.  1  Leo.  240.  (/) 

{  Or  entice  away  another's  wife.  Hulcheson  v.  Peck,  5  Johns.  Rep. 
196. }  * 

So,  if  a  man  maltiwt  take  a  false  oath  before  a  committee,  whereby  the 
plaintiff  is  damaged :  but  whether  it  lies  before  a  conviction  for  this.     Dub. 

1  Sid.  50. 

[*]If  a  man  malitiose  claim  a  woman  to  be  his  wife,  whereby  she  loses 
her  marriage.     R.  1  Sid.  79,  80.     1  Lev.  53. 

If  a  man  make  a  false  affidavit,  and  petition  the  commissioners  of  the  cus- 
toms upon  it,  whereby  another  loses  his  office.     R.  1  Lev.  1 1 9. 

{  So.  if  an  officer  execute  legal  process  in  an  oppressive  and  unreasona- 
ble manner  he  is  liable  to  damages.  Rogers  v.  Brewster,  5  Johns.  Rep, 
125.  . 

So,  where  a  person,  fraudulently,  destroys  the  buildings  on  a  lot  of  land, 
to  the  damage  of  an  assignee  of  a  judgment,  ^hich  is  a  lien  upon  the  land, 
an  action  will  he.     Yates  ?.  Joyce,  1 1  Johns.  Rep.  136.  } 

(A  7.)  For  an  injury  resulting  from  the  disposition  of  one's  own 

property. 

If  the  dogs  of  A.  are  enticed  into  traps  set  in  the  grounds  of  B.  by  the 
bait  placed  therein,  an  action  lies  against  B.     9  East,  277.  * 

Quaere,  whether  a  person  for  the  preservation  of  game,  be  justified  in 
placing  dog-spears  in  his  woods  to  kill  dogs  that  may  be  in  pursuit  thereof? 

2  Mars.  577.     7  Taunt.  489.  '  1  B.  Moore,  203.  ' 

i  *  i  j  ,f  ^e  own?r  of  8°°ds  Put  then*  oli  boarf  a  vessel,  without  the 
knowledge  of  the  master,  which,  by  being  imported  into  a  foreign  country, 
would  subject  her  to  seisure  and  condemnation,  and  by  reason  of  which,  the 
vessel  is  seised,  and  great  damage  is  sustained,  an  action  will  lie  against  the 

owner  of  the  goods.     Smith  v.  Elder,  3  Johns.  Rep.  1 05.  * 

»        -        . 

(/)  8T.R  2M.  Vide  2  H.  BJ.  611.  as  to  the  plaintiff »«  erMence  in  a  particular  case. 
[*405]  ^ 
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(B)  WHEN  IT  DOES  NOT  LIE.    Vide  supra. 

But  an  action  upon  the  case  does  not  lie  for  *  riding  skimmington,  &c9 
whereby  the  plaintiff  is  disgraced*     R.  |lay.  401.     1  Vent.  348. 

So  an  action  upon  the  case  does  not  lie,  where  a  man  has  not  sufficient 
notice  of  his  duty. 

As  if  a  sheriff  return  a  juror,  who  shewed  him  a  charter  of  exemption,  if 
he  had  not  the  writ  de  allocando  ;  for  the  sheriff  cannot  make  a  judgment  of 
the  validity  of  the  charter.     2  Inst.  130. 

{  But  an  actiop  on  the  case  for  misfeasance,  cannot  be  sustained  without 
proof  of  malice  either  express  or  implied.  Jenkins  v.  Waldron,  \  1  Johns, 
Rep.  114. 

No  action  will  lie  against  a  person  for  suborning  a  witness  to  swear  false- 
ly, whereby,  a  judgment  is  obtained  contrary  to  justice.  Smith  v.  Lewis, 
3  Johns.  Rep.  1 57.     Vide  Butler  v.  Kent,  1 9  Johns.  Rep.  223..  \ 

As  to  the  declaration,  and  plea,  in  an  actipn  upon  the  case  for  misfea- 
sance, vide  in  Pleader,  (2  O.)   * 

Vide  more  concerning  Misfeasance,  or  Misdemeanor ;  Leet  (L  2.  &c.) 
■"-Officer  (K  3.) — Parliament  (G  3. — L  34.  35.  44.) — Prerogative 
(t)  54.)— Viscount  (D  2.) 

For  Misdemeanor,  in  an  Attorney.     Vide  Attorney  (B  15.) 
.  in  a  Coroner.     Vide  Officer  (G  14.  15.) 

t in  a  Judge,  or  Officers.     Vide  in  Courts  (P  16.) —  Of- 
ficer (K  3.) 
r— ..  in  a  Jury,  or  Party.     Vide  Pleader  (S  46.  47.) 

■  in  Labourers,  and  Servants.     Vide  Justices  of  Peace 

(B  b%.  62.) 

ACTION  UPON  THE  CASE  FOR  NEGLIGENCE. 

(A)  WHEN  IT  LIES.  p.  406. 

(A  1.)  For  negligence  in  a  man's  trust,  p.  406. 

(A  2,)  In  his  office,  p.  406. 

(A  3.)  For  a  neglect  in  doing  that,  which  by  law  he  ought 

to  do.  p.  408. 

(A  4.)  For  a  neglect  to  do  that,  which  he  has  undertaken, 
p.  409. 

As  to  declarations,  and  pleas  in  the  above  actions 
upon   the  case  for  negligence,    Vide  Pleader, 
(2  PL) 
[*](  A  5.)  For  a  neglect  in  taking  care  of  his  dog,  horse,  cat- 
tle, &c.  p.  410. 

As  to  the  declaration,  and  pleading  in  this  action, 
Vide  Pleader,  (2  P  2.) 
(A  6.)  In  keeping  his  fire  ; 
Declaration,  p.  411. 

[*406] 
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As  to  more  of  declaration,  and  pleading  in  this  ae* 
tion,  Vide  Pleader,  (2  P  3.) 

<B)  ACTION  AGAINST  A  COMMON  INNKEEPER  } 

(B 1.)  When  it  lies, 

Declaration,  p.  412. 
(B  2.)  When  not  p.  413. 

As  to  pleas  in  this  action,  Vide  Pleader,  (2  Q). 

(B  3.)  When  an  innkeeper  shall  detain  a  horse  for  his  eat 
ing.  p.  414. 

(C)  ACTION  AGAINST  A  COMMON  CARRIER. 

(C  1.)  When  it  lies,  p.  415. 

When  an  action  lies  against  him,  who  undertakes  to 
carry,  Vide  Action  upon  the  Case  for  Misfea- 
sance, (A  3.) 

%  (C  2.)  Declaration,  p.  417. 
(C  3.)  Plea.  p.  418. 

(A)  WHEN  IT  LIES. 

(A  1.)  For  negligence  in  a  man's  trust — Vide  Action  upon  the 

Case  for  a  Deceipt  (A  5.) 

So  an  action  upon  the  case  lies  for  a  negligence  in  a  man's  duty,  though  it 
be  a  nonfeasance,  as,  if  by  the  negligence  of  a  servant,  cattle  perish.  1 
Rol.  105. 1.32. 

{  So,  if  an  attorney,  by  negligence  lose  the  debt  of  his  employer,  he  is 
liable  ;  but  he  is  not  liable  for  the  loss  of  the  evidence  of  the  debt,  if  the 
party  has  another  sufficient  remedy.     Huntington  v.  Rumrill,  3  Day,  390. 

And  so,  for  an  act  of  misfeasance  ;  as  if  the  defendant's  servant,  negligent- 
ly, drive  against  the  plaintiff's  chaise,  whereby  he  sustains  damage,  an  ac- 
tion will  lie.     Barnes  v.  Hurd,  1 1  Mass.  Rep.  57.  \ 

(A  2.)  In  his  office. — Vide.  Action  upon  the  Case   for  Deceipt 

(A  6  )— For  Misfeasance  (A  1.) 

So  it  lies  against  an  officer  for  a  neglect  of  the  duty  of  his  office  :  (a)  As, 
if  a  sheriff  do  not  return  a  writ  1  Rol.  93.  1.  1 1 .  20.  {  Or  is  guilty  of  any 
negligence  in  the  performance  of  his  official  duty.  Jenner  u.  Joliffe,  9 
Johns.  Ren.  381.  Barnard  v.  Ward,  9  Mass.  Rep.  269.  Baker  v.  Cook, 
1 1  Mass.  Rep.  236.  Selfridge  v.  Lithgow,  2  Mass.  Rep.  374.  Maccubbin 
v.  Thornton,  1  Har.  and  M'Hen.  194.  Burk  v.  Campbell,  15  Johns.  Rep. 
456.     Lamed  v.  Allen,  13  Mass.  Rep.  295.     White  v.  Wilcox,   1  Conn. 


(a)  It  is  a  general  rule  that  every  breach  of  public  duty,  or  neglect  of  what  the  party  it 
bound  by  law  to  perform,  working  wrong  and  lost  to  another,  is  injurioqs  and  actionable.  1 
T.  R.  509.  2  T.  R.  667. 
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Rep.  347.     Ronald  u.  Bentley,  4  Hen.  and  Munf.  461.     Work  v.  Hoofha- 
gle,  1  Yeates,  506.  } 

Do  not  levy  expensas  militis.  1  Rol.  93. 1.  42. 

Do  not  summon  the  tenant  in  a  real  action,  whereby  he  loses  by  default* 
1  Rol.  105. 1.  45. 

Will  not  execute  a  writ  of  seisin.     2  Vent.  26. 

Or,  return  a  writ  de  coronatore  eligendo.     2  Vent.  26. 

So,  if  he  do  not  deliver  to  the  new  sheriff  a  supersedeas,  &c.  by  reason  of 
which  the  plaintiff  is  taken  in  execution  de  novo.  1  Mod.  222.  2  Mod. 
217.  {  Vide  Richards  v.  Porter,  7  Johns.  Rep.  137.  Rawson  v.  Turner, 
4  Johns.  Rep.  469.  } 

So,  if  an  officer,  whose  business  it  is,  refuse  to  inroll  a  deed  within  the  six 
months.     R.  1  Rol.  108.  1.  42. 

{  So,  if  the  clerk  of  a  court  issue  a  scire  facias  for  too  little,  he  is  liable  to 
the  party  injured.     Russell  ?.  Clayton,  3  Call.  41.  } 

[*]If  an  archdeacon  will  not  induct  a  clerk  admitted  and  instituted.  R. 
1  Rol  108. 1.  50. 

If  an  ordinary  admit  the  clerk  of  another  patron,  contrary  to  a  verdict  in 
a  jure  patrxmatus.     2  Vent.  26. 

If  he  do  not  take  caution  of  a  person  excommunicated,  before  he  be  as- 
soiled,  if  it  be  required.     D.  Ray.  226. 

So,  if  a  mayor  at  the  election  of  a  bridge-master  refuse  a  poll,  which  is 
usual,  and  return  another  elected.  Per  three  J.  and  affirmed  in  error  per 
tot'  cur\  1  Vent.  206.  2  Vent.  25.  2  Lev.  50.  Vide  Action  upon  the 
Case  for  Misfeasance,  (A  1.) 

If  a  lord  in  ancient  demesne  refuse  to  hold  his  court.  1  Rol.  108.  1.  15. 
Vide  Action  upon  the  Case,  (B  8.) 

If  the  chief  magistrate  of  a  borough  refuse  the  vote  of  him,  who  has  a 
right.  Cont.  per  three  J.  Holt  ace.  in  B.  R.  but  this  judgment  was  in  the 
house  of  peers  reversed  by  fifty  peers,  and  all  the  other  judges,  except  Tre- 
vor and  Price,  and  sixteen  peers.  1  Sal.  20.  Vide  Action  upon  the  Case, 
(B  8.)     Vide  Action  upon  the  Case  for  Misfeasance,  (A  1.) 

So,  if  a  sheriff,  &c.  permit  an  escape  upon  mesne,  or  judicial  process,  an 
action  upon  the  case  lies  against  him  by  the  common  law.  .  2  Inst.  382.  R. 
1  Rol.  99.  1.  10.  15.  2  Cro.  289.  Lut.  71,  129.  {  Vide  Bowen  x>.  Hunt- 
ington, 3  Conn.  Rep.  423.  Colby  t>.  Sampson,  5  Mass.  Rep.  310.  De 
Grand  v.  Hunnewell,  11  Mass.  Rep.  160.  Clap  v.  Cofran,  7  Mass.  Rep. 
101.  Randall  v.  Bridge,  2  Mass.  Rep.  549.  Kellogg  v.  Gilbert,  10 
Johns.  Rep.  220.  Rawson  v.  Dole,  2  Johns.  Rep.  454.  Van  Slyck  x>. 
Hogeboom,  6  Johns.  Rep.  270.  Dash  v.  Van  Kleeck,  7  Johns.  Rep. 
477.  j |  . 

So,  if  he  permit  a  rescous  upon  judicial  process.  R.  Mar*  1 .  R.  3  Lev. 
46.     Vide  Ac  Lion  upon  the  Case  for  Misfeasance,  (A  5.) 

Otherwise,  if  the  rescous  be  upon  mesne  process.     Mar*  1.  R.  3  Lev.  46. 

So,  if  he  permit  the  escape  of  a  man  committed  by  the  commissioners 
of  bankrupt.     Lut.  123. 

Or,  of  a  man  taken  upon  an  excommunicato  capiendo*     R.  Lut.  1 23. 

Or,  taken  upon  a  capias  ullagatum  before,  or  after  judgment.  Lut.  109. 
111. 

So,  if  the  postmaster  permit  letters-  with  exchequer  bills  inclosed  to  be 
opened,  and  embezzled  by  his  servants  in  his  house;  for  by  the  stat.  12 
Car.  2.  35.  he  is  intrusted  with  the  receipt,  and  dispatch  of  letters.  Cont. 
per  three  J.  but  Holt  ace.  Pasch.  13  W.  3.  Lane  against  Cotton  and  Frank- 
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lin.     BiR.Rot.40K     Sal.  17,  441.     Carth.   487.     (Reported  Comyns's 
Reports  100.) 

Otherwise,  if  they  miscarry  upon  the  road.  Semb.  per  Holt*  Sal.  17. 
(Vide  Comyns's  Reports  104.)  (b) 

So,  if  a  custos  brevium  keep  records  in  bis  office  tarn  negligenter  that  they 
are  altered  ;  though  they  do  not  appear  to  be  so  by  his  consent,  and  attor- 
nies  have  always  recourse  to  the  records  there;  Semb.  per  two  J.  Twis- 
den  cont.  1  Lev.  64. 

So,  in  every  case,  where  an  officer .  is  intrusted  by  the  common  law,  or 
by  statute,  an  action  lies  against  him  for  a  neglect  of  the  duty  of  his  office- 
Per  Holt,  1  Sal.  18. 

So,  an  officer  shall  be  responsible  for  a  neglect  in  his  servants.  Per 
Holt,  1  Sal.  17,  18.     Vide  Action  upon  the  Case  for  Deceipt,  (B.) 

So,  for  every  fraud,  or  neglect  in  the  execution  of  his  office.     Lat.  1 87. 

But,  a  sheriff  shall  not  be  indicted,  or  imprisoned  for  the  fault  of  the  un- 
der-sheriff.    Lat*  187. 

|  But  an  overseer  of  highways  is  not  liable  to  a  civil  action,  for  suffering 
a  bridge  to  be  out  of  repair,  by  which,  an  individual  receives  an  injury ; 
the  remedy,  if  there  be  any,  is  upon  the  statute,  (sess.  36.  c.  35.  2  N.  K* 
L.  270.)  Bartlett  v.  Crozier,  17  Johns.  Rep.  439.  \ 

[*](A  3.)  For  a  neglect  in  doing  that,  which  by  law  he  ought  to  doi* 

So  it  lies  against  him,  who  neglects  to  do  that,  which  by  law  he  ought  to 
do  :  As,  if  a  man  is  bound  by  prescription  to  pay  toll,  and  refuses  the  pay- 
ment.    R.  1  Rol.  103. 1.  ult.  106. 1.  37.    Dub.  3  Lev.  400. 

Or,  to  provide  beer  for  the  beadle  of  the  hundred,  and  does  not  do  it.  1 
Rol.  106.  1.  35. 

So,  if  the  parson  is  bound  by  prescription  to  find  a  bull  and  a  boar  yearly 
for  the  increase  of  the  cattle  within  his  parish,   and  does  not  do  it.     R. 

1  Rol.  109. 1.  20.  Mo.  355.     4  Mod.  241.     Cro.  El.  569. 

But  it  does  not  lie,  unless  the  plaintiff  show  a  prescription  for  it.  R.  4 
Mod.  241.     Skin.  399. 

{  Nor  will  it  lie  against  a  publick  officer  who  is  by  law  required  to  act, 
in  certain  cases,  according  to  his  judgment,  for  any  negligence  or  omission,  if 
it  be  done  by  mistake  or  want  of  skill.  Seaman  v.  Patten,  2  Caines'  Rep. 
312. 

Judges  acting  in  their  judicial  capacity,  are  not  liable  to  an  action  ;  but  if 
they  are  guilty  of  corruption,  they  are  only  liable  to  impeachment.  Yates 
v.  Lansing,  9  Johns.  Rep.  395.     S.  C.  5  Johns.  Rep.  282.  \ 

And  a  consideration  for  such  prescription  ;  as,  that  the  parson  has  an  in- 
crease in  his  tithes,  &c.     4  Mod.  241.     Vide  1  Rol.  109.  1.  20. 

So,  if  a  man,  bound  by  prescription  to  grind  at  a  mill  all  grain  trituraC 
spent  in  his  house  in  the  same  town,  do  not  grind  there.     Adm.  Hob.  1 89. 

2  Sand.  116.     R.  2  Bui.  196.     Vide  1  Vent.  167. 

But  a  prescription  is  not  good,  for  all  corn  sold,  or  used  in  his  house.  R. 
Hob.  189.     Mo.  887. 

Nor,  for  all  corn  used  in  his  house ;  for  then  he  cannot  use  any  not 
ground.     R.  2  Sand.  117.     2  Lev.  27. 

Nor,  for  all  corn  used,  or  sold  by  the  defendant.  R.  Mo.  887.  Dub. 
Hard.  67. 


(6)  Nor  is  the  postmaster  general  liable  for  the  misconduct  of  a  servant  in  the  office. 
Cowp.754. 
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So,  if  two  join,  as  they  may,  for  not  grinding  at  the  one  or  the  other  mill, 
it  is  not  well  to  say,  quod  molire  debent  at  those  two  mills,  or  one  of  them  ; 
but  "they  must  say,  that  all  corn  not  ground  at  the  one,  ought  to  be  ground  at 
the  other.     R.  2  Lev.  27.  -^ 

So,  if  a  man,  bound  by  prescription  to  repair  fences  against  another,  doe 
pot  do  it ;  whereby  the  cattle  of  the  other  perish.     R.  1  Vent.  265* 

Or,  whereby  cattle  enter,  and  do    dainage.     1   Rol.   105.  1.  50.**  R.   K 
Sal,  335. 

So,  if  bound  to  the  repair  of  a  bridge,  by  the  neglect  whereof  A.  has  a 
special  damage.     3  Lev.  400.     1 1  H.  4.  82.  b. 

Or,  bound  to  repair  a  bank,  does  not  do  it,  whereby  the  land  of  another 
is  surrounded.     1  Rol.  105*  1.  52* 

If  a  man,  who  has  the  upper  room  of  a  house  does  not  repair  it,  to  the  da- 
mage of  him,  who  has  the  under  room.  Dan.  200.  pi.  20.  Per  two  J.  Kel« 
98.  b.     Dub.  Sal.  361. 

So  if  he,  who  has  the  under  room,  does  not  under- pin,  and  support  it# 
Dan.  200.  pi.  21.     Per  two  J.  Kel.  98.  b. 

If  a  man  does  not  repair  the  wall  of  his  bouse,  whereby  his  privy  annoy* 
his  neighbour.     R.  1  Sal.  22,  360. 

So  if  a  parson  does  not  repair  his  parsonage,  an  action  lies  by  hid  succes- 
sor for  dilapidations.  R.  3  Lev.  268.  Lut.  116,  7.  (c)  And  if  he  [*]be 
afterwards  sued  in  the  spiritual  court,  a  prohibition  lies.     R*  3  Lev.  41 3. (d) 

If  a  parson  does  not  remove  tithes  set  out  within  a  convenient  time,  af- 
ter notice  and  request.  («)  Vide  Action  upon  the  Case  for  Misfeasance, 
(A  6.) 

So,  if  an  under-lessee  for  years  permit  his  bouse  to  be  burnt,  an  action 
upon  the  Case  lies  against  him.     4  Mad.   12.  R.  Cro.  El.  (461,)  777.  Sho. 
315.  Hern.  Plead.  16L   Vide  Action  upon  the  Case  for  Misfeasance,  (A  6.) 

So,  if  an  under-lessee  at  will  permit  waste.     R.  Cro.  Car.  1 87.  Jon.  224. 

So,  where  by  custom  a  man  is  obliged  to  do  a  thing,  if  he  does  it  not,  an 
action  upon  the  case  lies. 

As,  where  by  the  custom  of  the  realm  the  major  part  of  part-owners  bind 
the  whole,  if  the  greater  number  of  part-owners  in  a  ship  agree  to  a  voy- 
age, and  the  others  dissent,  an  action  upon  the  case  lies  against  the  dissen- 
tient.    Per  Holt,  Carth.  26,  27. 

If,  by  custom,  every  inhabitant  of  an  antient  tenement  in  such  a  town 
ought  to  bake  at  one  bakehouse  there,  an  action  upon  the  case  lies  against 
him,  who  does  not  do  so.     R.  2  Bui.  195* 


(*>  1.  The  rule  that  the  executor  of  an  incumbent  if  liable  to  make  good  dilapidation! 
to  the  benefice,  holds  against  the  incumbent  himself,  where  he  vacates  it  in  hi*  life-time.. 
2  T.  R.  630.— 2.  A  party  cannot  separate  one  entire  cause  of  action  into  parts,  and  sue  for 
one  part  on  oneoqcasion  and  the  other  at  another;  the  first  suit  or  recovery  will  be  an  an- 
swer to  the  second.  The  right  of  action,  however,  which  the  neglect  by  a  rector  to  repair 
distinct  portions  of  the  rectory,  for  example,  the  rectory-house,  and  the  chancel  of  the 
church,  is  not  one  entire  right ;  therefore  his  successor  may  have  a  separate  action  against 
him,  or  his  executor  if  deceased,  for  such  neglect.  The  omission  to  repair  one  is  not  the 
omission  to  repair  the  other.     4  M.  &  S.  163. 

frfj  So,  against  a  prebendary  for  dilapidations  of  prebendal  house.    %  I .  K.  o JV. 

U)  1.  The  remedy  for  not  removing  tithes  is  by  action  or  distress.  Cannot  turn  in  cat- 
tle upon  the  land  out  of  which,  &c.  8  T.  R.72.— 2.  A  general  notice  to  remove  a  1  the 
titheiof  his  lands,  having  a  few  days  before  been  preceded  by  a  notice  thatthey  would  be 
set  out,  specifying  their  kind,  and  from  what  land,  is  sufficient.  11  East,  358.— 3.  "***? 
tHhe.  are  wtout  on  the  da>  specified  in  a  previous  notice,  *  »?^  "^  *  "™£ 
them,  though  they  hare  then  become  rotten,  is  sufficient  to  maintain  an  action  for  neglect. 

HEast,35«.  nMnal 

Vel.  L  M  L*409] 


420  ACTION  UPON  THE  CASE    FOR  NEGLIGENCE, 

And  an  action  lies  by  a  lessor  for  damages  to  his  inheritance,  though 
there  be  a  lease  in  esse  of  the  house  burnt.  R.  3  Lev.  359,  360.  1  Sal. 
13.  19. 

So  it  lies  by  the  lessor  against  his  lessee  for  years,  if  he  shew  the  reversion 
to  be  in  him.     R.  1  Sal.  13. 

So,  if  the  lessee  for  years  demise  to  B.  at  will,  it  lies  by  the  lessor  against 
B.     R.  1  Sal.  19* 

Or,  by  the  lpasde  for  years  ;  for  he  is  ^nswprable  to  his  lessor.  R.  f  Sal. 
19. 

So  it  lies  by  a  stranger  against  B.  if  his  house  be  burnt  by  the  fire  of  B. 
R.  1  Sal.  19.     3  Lev.  359. 

But  the  action  lies  only  against  pqtremfumUias,  not  against  his  wife,  or 
servant.     R.  1  Car,     1  Rol.  2. 1.  5. 

And  it  lies  not,  when  the  fire  is  kindled  by  a  stranger,  who  enters  his  house 
against  his  will*     1  Rol.  1. 1,  32. 

So,  it  lies  not,  if  it  appears  that  a  fire,  lighted  for  the  burning  of  stubble, 
&c.  by  a  sudden  wind,  or  other  inevitable  accident,  without  the  fault  of  the 
defendant  or  his  servants,  burns  the  clothes  of  another.  Semb.  Per  Cur. 
between  Turbervill  and  Stamp.  Jtf.  9  W.  3.  (Reported  Comma's  Reports, 
32.)     Vide]  Sal.  13. 

So  it  lies  not  upon  the  custom  of  the  realm,  if  a  man  shoots  a  gun  at  £*]a 
fowl,  and  thereby  light  a  fire  which  bums  the  house  of  another.  Semb.  Cro. 
El.  10. 

Yet  an  action  upon  the  case  lies  generally.  Cro*  El.  10.  Vide  Action 
upon  the  case  for  Misfeasance,  (A  4.) 

So  it  does  not  lie  by  a  lessor  in  fee  against  his  tenant  at  will  for  negligent- 
ly keeping  his  fire,  whereby  his  house  is  burnt.  R.  1  Sal.  19.  3  Lev.  359. 
Vide  Estates,  (H  5.)  Vide  Action  upon  the  Case,  (B  3.) 

And  now  by  the  st.  6  Ann.  31.  no  action  shall  lie  against  any  person,  in 
whose  house  or  chamber  any  fire  accidentally  begins,  nor  any  recompence 
be  made  by  him  for  any  damage  occasioned  thereby ;  which  act  continued 
three  years,  and  by  the  st.  10  Ann.  14.  was  made  perpetual. 

Declaration.  _ 

If  the  declaration  say,  quod  cum  secundum  legem  el  consuetudinem,  fyc.  it 
is  sufficient ;  without  saying,  de  tempore  cujus  contrarium,  &c.  for  the  com- 
mon  custom  of  the  realm  is  the  common  law.  Per  tot.  Cur.  2  H.  4.  18.  a. 

So  if  it  say,  ignem  suum  improvide  custodivit,  it  is  good,  though  a  man  has 
no  property  in  fire.     R.  2  H.  4.  18.  a. 

And,  m  damnum  alicui  eveniat,  is  as  well  as,  aKcui  vicino.  R.  3  Lev. 
359. 

Per  quod  domusfuit  combust,  viz.  inpariet.  ornament,  be.  though  the 
words  after  the  videlicet  are  uncertain.  R.  5  Mod.  181. 

As  to  more  of  declaration,  and  pleading  in  this  action  vide  in  Pleader  (2 

(B)  ACTION  AGAINST  A  COMMON  INNKEEPER, 

(B  1.)  When  it  lies, 

So  an  action  upon  the  case  lies  upon  the  common  custom  of  the  realm 

**?lJl<Jt  common  innkeeper,  *f  the  goods  of  bis  guest  are  stolen  or  lost  by 
r*412j 
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the  negligence  of  him  or  bis  servants*     R.  1  Rol.  2. 1,  35.  47.  8  Co,  32. 
Calye.     Dy.  266.  b.  in  marg, 

A  man,  who  continues  for  a  week,  or  more  in  term,  is  a  guest.  Dy.  158, 
b.  in  marg. 

Soldiers  quartered  there  for  fourteen  days  are  guests.  Per  Whitfield, 
1647.  (m) 

And  an  innkeeper  is  chargeable  for  deeds,  obligations,  and  all  other  move- 
able goods.  8  Co.  33.  a. 

Though  the  guest  has  the  key  of  his  chamber  delivered  to  him,  and  does 
not  shut  the  door  of  his  chamber.  1 1  H.  4.  45.  Bro.  Act.  upon  the  Case, 
15.     8  Co.  33.  a. 

Or,  if  the  guest  goes  to  view  the  town  for  any  time.     R.  2  Cro.  189. 

Or,  goes  out,  and  says  that  he  will  return  at  night.  Dy*  158.  b.  in  marg. 
2  Cro.  189.     Mo.  877. 

Or,  is  absent  for  two  or  three  days,  if  the  goods  are  beneficial  to  the  inn- 
keeper in  the  mean  time  ;  as  a  horse,  &c.  Per  Cur.  1  Rol.  3. 1.  20.  2  Cro. 
189.     Lat.  127,     Cont.  per  Dodd.  Lat.  88.     R.  Mo.  877. 

[*]So  it  lies,  though  the  guest  stays  for  a  week,  or  more.  D.  cont.  Lat* 
88.  Ace.  Lat.  127. 

So  it  lies,  though  the  goods  are  put  by  the  innkeeper  out  of  his  inn ;  as, 
if  a  horse  be  put  into  a  pasture,  without  the  direction  of  the  owner.  R.  8 
Co.  32.  b.     1  Roh  4*  1-  7. 

|  So,  if  wheat  be  put,  by  the  guest,  in  an  out-house  appurtenant  to  the 
inn,  where  goods  of  that  description  are  usually  deposited,  and  it  is  stolen 
in  the  night,  an  action  will  lie.     Clute  v.  Wiggins,  14  Johns.  Rep.  175. 

But  if  goods  are  deposited  in  an  inn  and  the  trust  of  the  depositor  is  re- 
posed in  a  person,  other  than  the  inn-keeper,  who  resides  in  the  same  house, 
the  case  is  taken  out  of  the  general  rule.  Sneider  t>.  Geiss,  LYeates  34.  \ 

Or,  by  his  direction,  and  there  lost  by  thje  fault  of  the  innkeeper  or  his 
servants,  who  leave  the  gate  open.     Per  Poph.  1  Rol.  4.  1.  10. 

So  it  lies,  though  the  innkeeper  be  of  nonsane  memory,  and  though  guest 
knows  it.     R.  1  Rol.  2. 1.  40.  Cro.  El.  622. 

Or,  be  an  infant.     Copt,  1  Rol.  2.  1.  43. 

Or,  absent ;  for  his  servants  ought  to  have  the  care  of  his  guests  in  his 
absence.     1 1  H.  4.  45.     1  Rol.  4.  1.  25. 

Though  the  absence  be  by  action  of  law.  Cont.  11  H.  4.  45.  Semb. 
ace.  1  Rol.  4.  I.  30. 

So  it  lies,  though  the  innkeeper  do  not  know  any  of  the  robbers.  8  Co. 
33.  a.  (n) 

The  master  may  have  an  actiqn  for  goods  lost  at  an  inn,  where  his  ser- 
vant was  a  guest.  1  Rol.  3.  1.  40.  R.  Lat.  127.  R.  2  Cro.  224.  Yel. 
162.     Dal.  8.     Dy.  158.  b.  in  marg. 

So,  if  his  friend,  who  carries  money  for  him,  be  the  guest.  Semb.  Yel. 
162. 

So,  if  a  common  carrier  be  robbed  in  an  inn,  wherein  he  is  a  guest,  the 
owner  shall  have  the  action.     Per  two  J.  Dal.  8. 


(m)  An  innkeeper  who  refuses  to  take  charge  of  a  traveller's  goods,  for  a  specified  time,  on 
the  ground  that  his  inn  is  fall,  is  nevertheless  answerable  for  them  in  his  character  of  inn- 
keeper, whilst  the  owner  remains  as  a  guest.     5  T.  R.  273. 

(n)  Where  the  goods  of  a  guest  at  an  inn  are  lost,  and  the  cause  is  unknown,  the  loss  must 
be  ascribed  to  the  negligence  of  the  host.  It  is,  in  all  cases,  for  him  to  shew  why  he  ought 
act  to  be  charged.    4  M.  fe  ».  906. 
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Declaration. 

The  declaration  must  say,  that  the  defendant  has  commune  hosnitium,  but 
it  need  not  be  said  in  the  writ.     Dy.  266.  b.  8  Co.  32.  b.   1 1  H.  4.  45. 

And,  if  the  custom  be  alleged  for  a  common  inn,  and  then  it  is  said,  that 
the  plaintiff  hospitatus  fuit  m  hospitio  defend,  without  saying,  in  communi  kos- 
pitio,  it  is  sufficient  after  verdict.     R.  Hob.  245. 

And  a  mis-recital  of  the  custom  does  not  hurt ;  for  it  is  the  common  law. 
Lat.  127. 

And  therefore,  if  the  plaintiff  allege,  that  the  defendant  ought  to  keep  the 
goods  of  his  guests,  et  omnium  aliorum  subditorum  brought  into  his  inn,  it  is 
good ;  for  sufficient  is  alleged  to  maintain  his  action.     R.  2  Cro.  224. 

(B2.)  When  not 

But  an  action  does  not  lie,  if  it  be  not  a  common  inn  ;  as,  if  a  man  lose 
goods,  who  lodges  at  a  private  house.  8  Co.  32.  a.  1  Rol.  2.  1.  35.  R. 
2  H.  4.  7.  b. 

Or,  who  has  a  lodging  assigned  him  per  hospitatorem  domini  regis*  1  Rol. 
2.  1.  47.     Dy.  158.  b.  in  marg. 

So  it  does  not  lie,  if  a  man  hire  a  chamber  in  an  inn  for  the  term ;  for  he 
is  a  lessee.     R.  Mo.  877.  (o) 

[*]So  it  lies  not,  if  a  man  be  at  a  common  inn  as  a  friend,  or  a  neighbour, 
not  as  a  guest.     R.  1  Rol.  3.  1.  25.     8  Co.  32.  b. 

Or,  if  a  man  be  a  guest,  but  deliver  goods  to  the  innkeeper  upon  another 
account.     1  Rol.  3.  1.  5. 

Or,  leave  goods  there,  and  is  absent  for  two  or  three  days,  and  they  are 
lost  in  his  absence,  when  the  innkeeper  had  no^benefit  by  them  in  his  ab- 
sence.    R.  1  Rol.  3.  1.  10.     2  Cro.  189.     Mo.  877.     Noy  126.   Lat.  127. 

So  it  does  not  lie,  if  the  goods  are  lost  without  any  fault  of  the  innkeeper ; 
as,  if  the  guest  order  his  horse  to  be  put  to  pasture,  and  he  is  lost  there, 
without  any  neglect  in  the  innkeeper.     R.  8  Co.  32.  b.  1  Rol.  4.  1.    2.  (p) 

If  the  guest  be  robbed  by  his  own  servant,  or  companion.     8  Co.  33.  a. 

Or,  by  any  one  whom  the  guest  desires  to  be  lodged  with  him.  8  Co. 
33.  a. 

Or,  if  the  innkeeper  is  desirous  of  locking  up  the  goods,  saying,  that  he 
cannot  otherwise  warrant  them,  and  the  guest  refuses.  Per  Cur.  Dy.  266. 
b.  (q) 

So,  if  the  innkeeper  says,  that  his  house  is  full,  and  the  guest  oflers  to  be 
lodged  among  the  other  guests  ;  for  an  action  lies  for  the  refusal,  if  the  inn 
be  not  full.  Per  Cur.  Dy.  158.  b.  1  Rol.  3. 1.  45.  4. 1.  19.  1  And.  29. 
Bend.  60. 

So,  if  the  innkeeper  say3,  that  he  is  obliged  to  be  absent,  and  cannot  take 
care  of  his  goods.     11  H.  4.  45.     Semb.  cont.  1  Rol.  4. 1.  30.  (r) 

(o)  Ad  innkeeper  is  only  bound  to  find  lodging  rooms  for  his  guests,  not  rooms  in  which  to 
exhibit  their  wares.  If  the y  hare  a  room  for  this  latter  purpose,  the  relation  of  innkeeper 
and  guest  quoad  hoc,  does  not  subsist  between  them.     4M.&S.  306  • 

O)  Vide  5  T.  R.  276.     4  M.  &  S.  306. 

(?)  The  guest  may,  by  his  own  conduct  exonerate  the  innkeeper  from  liability.  As 
where  the  guest  takes  upon  himself  the  charge  of  his  goods  ;  and  whether  he  has  done  so  or 
not,  being  a  question  as  to  his  intention,  it  is  for  the  jury  to  determine.  Or  where,  having 
noticed  circumstances  of  suspicion,  he  neglects  to  exercise  an  ordinary  care  in  the  securing' 
of  his  property.     4M.&S.  306. 

(r)  An  innkeeper  may  stipulate  with  his  guest,  that  he  shall  take  charge  of  his  own  goods j 
and,  if  he  consents,  the  innkeeper  is  not  answerable  for  them.    4  If .  &  S.  306* 
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So,  if  the  inn  be  broke  open  by  the  king's  enemies.     PL  Com.  9.  b. 
As  to  pleas  in  this  action,  vide  PJeader,  (2  Q.) 

(B  3.)  When  an  innkeeper  shall  detain  a  horse  for  his  eating. 

If  a  horse  be  sent  to  a  common  inn  by  a  guest,  the  innkeeper  may  detain 
him,  till  he  is  paid  for  his  eating,  by  the  custom  of  London  ;  and  he  has  the 
horse  as  a  distress  until  payment,  (s) 

So,  by  the  common  custom  of  the  realm.     2  Rol.  438.  (t) 

So,  if  an  horse  be  sent  to  a  common  inn  by  the  owner.     R.  1  Rol.  449. 

Or,  if  the  owner  agree,  that  the  innkeeper  shall  detain  him  fill  he  is  paid.' 

2  Rol.  438. 

So,  if  a  horse  be  sent  to  a  common  inn  by  a  stranger.  Per  Dod.  but  three 
J.  semb.  cont.     1  Rol.  449.  (u) 

[*]And,  though  the  owner  direct  that  his  horse  shall  not  have  any  more 
food,  he  shall  pay  for  it  afterwards,  otherwise  the  innkeeper  will  lose  the 
horse,  which  is  his  security.     Per  Holt,  Skin.  648. 

(C)  ACTION  AGAINST  A  COMMON  CARRIER. 

(C  1.)  When  it  lies. 

So  an  action  upon  the  case  (x)  lies  against  a  common  carrier  {y)  who 
carries  goods  for  hire,  if  the  goods  miscarry.  1  Rol.  2  1.  10.  2  Vent.  73. 
Bro.  R.  1 1 .  (z) 

So,  against  a  common  hoy-man.     1  Rol.  2.  1.  15.  1  Sid.  36.  R.  Hob.  18. 

So,  against  a  master  of  a  ship  for  goods  which  he  carries ;  for  he  has  hire, 
though  he  be  paid  by  the  owner,  and  the  owner  is  paid  by  the  merchant* 
R.  1  Vent.  190.  238.     Ray.  220.     2  Lev.  69. 

So,  against  a  stage-coachman  for  goods,  which  he  carries  for  hire.  1  Sal. 
282.(o) 

So,  against  the  part-owners  of  a  ship,  as  well  as  against  the  master.     R. 

3  Lev.  259.  Sho.  29.  101.  Carth.  62.  {  Vide  M'Clures  v.  Hammond, 
1  Bay,  96.  Richards  v.  Gilbert,  5  Day,  415.  Clark  r.  Richards,  1  Conn. 
Rep.  54.     Barber  ?.  Brace,  3  Conn.  Rep.  9.  \ 


(0  So  the  goods  of  the  guest  for  his  debt.     Salk.    388.     Vide  3  Bulst.  289. 

(/)  1.  But  he  cannot  sell  it.  Str.  556.-2.  Unless  in  London.  Ibid.  Skin.  648.  1  Vent. 
71.  3  Bulst.  207. — 3.  And  if  he  sell,  he  cannot  retain  more  of  the  price  than  what  is  due 
for  that  particular  horse.     1  Bulst.  207. 

(«)  But  if  the  horse  is  once  out,  it  cannot,  on  coming  in  again,  be  detained  for  what  was 
due  before.     Str.  556. 

(ar)  And  trover  will  not  lie  where  the  goods  are  not  converted,  but  lost  by  the  carrier.  5 
Burr.  2827. 

(y)  1'  If  goods  are  delivered  to  a  carrier  going  between  X,  and  Y,  to  be  carried  to  Y,  and 
thence  forwarded  by  another  carrier  to  L,  and  the  carrier  on  his  arrival  at  Y.  puts  them  into 
his  warehouse  to  wait  an  opportunity  of  forwarding  them,  his  responsibility  as  a  carrier  is 
thereby  terminated.  4  T.  It.  501. — 2.  But  the  responsibility  of  a  carrier  as  such,  is  not  at 
an  end  on  his  arrival  at  the  place  of  destination ;  it  continues  until  he  has  delivered  the 
goods  to  the  consignee  ;  at  least  if  it  be  in  the  general  course  of  his  dealing  to  deliver  them, 
which  is  proved  by  his  charging  cartage  from  the  place  where  he  puts  up,  though  the  profits 
of  such  cartage  are,  within  the  consignee's  knowledge,  allowed  to  a  third  person.  5  T. 
R  .  389. 

(•)  A  common  carrier  is  bound  to  deliver  goods  if  it  has  been  the  Usual  and  accustomed 
course  of  his  trade  to  do  so.     3  Wils.  429.     2  Blk.  916. 

(a)  A  parcel  delivered  to  the  guard  of  a- mail  coach,  and  by  him  to  the  partner  of  the  inn 
where  the  mail  stops,  whose  business  it  is  to  carry  out  the  parcels  brought  by  the  coach,  re- 
ceiving for  such  duty  a  portion  of  the  sum  demanded  for  carriage,  does  not  make  such  por- 
ter personally  resposible  for  its  loss.     1  Price,  328. 
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But  all  the  part  owners  ought  to  be  joined.  R.  3  LeV.  259.  She  29. 
101  .,    3  Mod.  321 .     2  Sal.  440.     Carth.  62.     Skin.  279. 

Though  the  plaintiff  did  not  know,  that  there  were  more  owners  than  the 
defendants  ;  for  if  he  takes  notice  of  any,  he  ought  to  take  notice  of  all.  R. 
3  Lev.  259.     Sho.  29.(6) 

So  it  lies  against  the  executor  or  administrator  of  a  carrier ;  for  it  is  found- 
ed upon  the  contract.  5  Mod.  92.  \  Vide  Sanderson  v.  Lamberton,  6 
Binn.  129.  } 

And  it  lies,  though  there  was  no  agreement  for  a  price  certain ;  for  a  com-* 
mbn  carrier  may  have  a  quantum  meruit.     R.  1  Sid.  36; 

Though  the  carrier,  hoy-man,  master,  &c.  has  the  usual  number  of  ser- 
vants to  take  care  of  the  goods.     R.  2  Lev.  69. 

Though  the  owner  be  present  with  the  goods ;  as,  if  the  owner  goes  in  a 
stage  coach ;  if  the  coachman  has  a  distinct  price  for  his  goods.  Per  Holt 
at  Guildhall,  1  Sal.  282. 

Though  the  owner  after  the  delivery  of  the  goods  to  the  hoy-man  [*]goes 
in  the  same  boat,  and  there  asks  another  to  hold  them  in  the  boat ;  if  the 
hoy-man  be  not  discharged.     R.  1  Rol.  2. 1.  20. 

Otherwise,  if  the  owner  goes  in  the  coach,  &c.  though  the  goods  were 
delivered  to  the  servant,  and  he  gave  him  a  gratuity.     1  Sal.  282. (c) 

Though  the  carrier  be  robbed.  R.  Mo.  462.  1  Rol.  2.  1.  25.  Vent. 
239.  R.  2.  Mod.  270.  Co.  Lit.  89.  a.  R«  because  he  has  hire.  1  Sal. 
143.(<*) 

And  had  a  sufficient  number  of  servants  to  conduct  the  waggon,  or  ship, 
but  they  are  vanquished  by  force.     1  Vent.  239.     Moll,  de  jur.  M.  209. 

So,  though  a  ferry-man,  not  knowing  the  value  of  the  goods,  in  a  tempest 
throws  them  into  the  sea.     R.  AJ.  93.     Cont.  R.  2  Bui.  280.    1  Rol.  79. 

Yet  the  master  of  a  ship  shall  not  be  charged  if  he  be  robbed  upon  the 
high  sea.     Per  Holt. 

Or,  throws  out  goods  in  a  tempest  for  the  safeguard  of  the  ship,  and  their 
lives.  R.  2  Bui.  289.  (e)  \  Vide  Baker  v.  Brace,  3  Conn.  Rep.  9.  Smith 
p.  Wright,  1  Caines*  Rep.  43.  } 

So  it  lies,  though  the  carrier  did  not  know  what  the  goods  were.  R.  Al. 
93.  {/) 

-  ■ —  _ 

(fr)  Carriers  in  partnership  must  he  sued  jointly  in  case  on  the  custom  of  the  realm ;  or  the 
non-joinder  may  he  pleaded  in  abatement.    6  T.  R.  349. 

(c)  1.  Com.  25. — 2.  Or  sends  his  servant  with  them  who  locks  them  up  m  the  lighter. 
Str.  690. 

(d)  1 .  A  common  carrier  being  in  the  nature  of  an  insurer,  is  answerable  for  the  loss  or 
destruction  of  goods  in  his  charge  in  all  cases,  except  those  in  which  it  was  occasioned  by 
the  act  of  God  or  the  king's  enemies.  1  Wils.  281.  1  T.  R.  27.  2  Smith,  205 — •{  Rich- 
ards 9.  Gilbert,  5  Day,  415.  Williams  v.  Grant,  1  Conn.  Rep.  487.  Colt  v.  M'Mechen, 
6  Johns.  Rep.  160.  Elliott  v.  Rosseli,  10  Johns.  Rep.  1.  Murphy  r.  Staton,  SMunf.  238. 
Harrington  r.  Lyles,  2  Nott  &  M'Cord,  88.  }>  — 2.  In  a  case,  therefore,  where  they  are  burn- 
ed by  an  accidental  fire,  and  Where  no  negligence  can  be  imputed  to  him.  (The  reason 
of  the  rule  seems  originally  to  have  been  to  guard  against  fraud  on  the  part  of  the  carrier.  ^— . 
3.  And  that  effect  is  the  act  of  God,  which  is  prod  need  without  the  intervention  of  any  hu- 
man agency.  1  T.  R.  27.-4.  Ship-owners  shall  not  be  responsible  for  the  consequences 
of  masters1  or  mariners'  misconduct  beyond  the  value  of  ship  and  freight.  St.  7  Geo.  2.  c, 
15.— 5.  Thus,  in  case  of  a  robbery  through  a  mariner's  information,  who  afterwards  share* 
the  spoil."    1  T.  R.   18. 

(c)  Str.  128. 

(/)  1.  Unless  he  accepts  conditionally.    Str.  145. — %  Oris  not  paid  according  to  the 
usual  rate  for  such  articles.     4  Burr.  2298. 
L*416] 


Action  against  a  common  carrier*  425 

And  if  the  carrier  demands  what  the  goods  are,  and  is  answered,  Silks,  or 
such  like  goods,  when  it  was  money,     K.  1  Vent.  238.  (g) 

Otherwise,  if  the  carrier  declares  that  he  will  not  answer,  if  they  are  other 
goods  than  such.     1  Vent.  238.     Semh.  Al.  93.  (A) 

And  if  the  carrier  be  misinformed  of  the  value  or  quality  of  the  goods, 
this  may  be  in  mitigation  of  damages.    'Per  Rol.  AL  93.  (t) 

If  a  person  delivers  goods  to  be  carried  to  the  servant  of  a  stage-coach 
above  the  usual  weight  in  Such  stage,  without  an  agreement  to  pay  for 
them,  the  master  shall  not  be  charged,  if  they  are  lost.  Per  Holt,  Skin* 
625. 

So,  if  money  is  delivered  in  a  bag  to  a  carrier  for  £00iL  and  carriage  [*]is 

Said  only  for  so  much,  the  carrier  being  robbed  shall  not  answer  for  more. 
t.  Carth.  486.  (k) 

When  an  action  lied  against  him  who  Undertakes  to  carry.  Vide  Action 
upon  the  case  for  Misfeasance.     (A  3.) 

)  The  master  and  owners  of  a  vessel  are  liable  for  goods  which  they  have 
undertaken  to  carry,  if  they  are  embezzled  by  the  crew,  or  any  other  per- 
son or  lost,  through  no  fault  or  negligence  may  be  imputed  to  them.  Schief- 
felin  v.  Harvey,  6  Johns.  Rep.  170.  Walkinson  v*  Laughton,  8  Johns. 
Rep.  164.     Vide  Cook  z>.  Darby,  4  Munf.  444. 

The  owners  of  a  vessel  are  liable,  as  common  carriers  of  money,  re- 
ceived by  the  master,  on  the  sale  of  goods  shipped  by  the  plaintiffs,  of  which 

(g)  Contra.  Str.  145.    4  Burr,  2298. 

(  \n)  1.  A  common  carrier  ia  justified  in  refusing  to  take  charge  of  goods,  when  the  car- 
riage wiU  be  attended  with  a  risk,  against  which  his  precautions  may  he  inadequate  to  se- 
cure them.  1  East,  604. — 2.  Nor  is  he  liable  for  the  loss  of 'goods  from  a  risk  to  which  the 
customer,  when  he  delirered  them,  knew  that  they  were  likely  to  be  exposed,  and  of  which 

circumstance  he  did  not  inform  the  carrier.     1  East,  604. 

it)  Vide  supra, 
k)  1.  If  a  carrier  accepts  the  goods  specially,  he  shall  be  answerable  no  further  than  he 
undertakes.  4  Burr.  2298.  B.  N.  P.  71 — 2.  And  if  the  terms  of  his  notice,  that  he  will 
not  be  accountable  for  any  parcel  above  such  a  value,  unless,  &c.  are  not  complied  with, 
the  owner  of  a  parcel  above  that  value,  lost,  can  recover  nothing.  1  H.  B.  298.  4  East, 
370.  5  East,  507.— 3.  His  notice  too  protects  him  from  the  consequences  of  his  own  personal 
neglect.  5  East,  597.  2  Smith,  107.  3  Taunt.  264 — 4.  Held,  however,  that  in  every 
contract  for  the  carriage  of  goods  by  water,  it  is  a  term  implied  by  law,  that  the  vessel  is 
in  all  respects  adequate  for  the  purposes  of  the  conveyance,  and  the  carrier  will  be  respon- 
sible in  default  thereof,  though  he  has  given  notice,  that  he  will  not  be  answerable  for  any 
loss  or  damage  unless  occasioned  by  want  of  ordinary  care  in  the  master  or  crew  of  the  vessel ; 
since  the  object  of  such  notice  is  to  limit  his  responsibility  in  those  cases  only  where' the  law 
would  otherwise  have  made  the  carrier  answerable  for  the  neglect  of  others,  and  for  ac- 
cidents unavoidable  by  ordinary  caution.  5  East,  428.  1  Smith,  478. — 5.  If  he  gives  notice 
that  he  will  not  bo  responsible  unless  an  insurance  is  paid  on  the  value  of  goods  he  is  dis- 
charged by  non  payment ;  though  a  higher  fare  is  charged  upon  the  goods  on  account 
of  their  superior  value.  3  Taunt,  264. — 6.  And  a  notice  that  he  will  not  be  answerable  for 
the  loss  or  damage  of  goods,  unless  it  was  occasioned  by  the  negligence  of  his  servants,  of 
which  notice  customers  are  aware,  is  not  waived  altogether  by  his  paying  for  goods  lost  or 
damaged,  without  inquiring  whether  it  was  occasioned  by  the  negligence  of  his  servants  ;  this 
is  but  carelessly  settling,  his  accounts  ;  he  may  waive  a  right  pro  hae  trice,  without  abandon- 
ing it  altogether.  2M.&S.  \. — 7.  A  notice  by  carriers  that  they  will  not  be  answerable 
for  any  package  above  such  a  price,  unless,  the  value  be  declared  and  a  premium  paid  above 
the  common  fare,  does  not  apply  to  goods  which  from  their  appearance  must  be  known  to 
exceed  the  specified  value.  16  East,  244. — 8.  Though  it  was  considered,  that  notice  by 
a  carrier,  that  he  will  not  be  responsible  for  goods  sent  to  be  conveyed  by  bis  coach,  unless 
paid  for  according  to  their  value,  is  not  defeated  by  proof  that  the  book-keeper  who  receiv- 
ed them  might  have  inferred  their  value.  1  Price,  280. — 9.  Semble,  that  a  carrier  who 
continues  the  business  of  another  carrier  is  protected  by  a  notice  given  and  signed  by  the  for- 
mer carrier,  limiting  his  resposibility,and  which  the  new  carrier,  within  the  customer's 
knowledge,  keeps,  hung  up  in  his  office.    2  M.  &  B.  1. 
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he  was  robbed,  though  no  compensation  is  received  by  the  owners  except, 
the  freight  of  the  goods.     Kemp  v.  Coughtry,  11  Johns.  Rep.  107. 

A  common  carrier,  by  water,  is  bound  to  provide  a  seaworthy  vessel,  and 
furnished  with  sufficient  sails,  well  manned,  &c.  ;  and  if  a  loss  happened 
through  any  defect  or  negligence,  he  is  liable.  Bell  v.  Reed,  4  Binn.  127. 
A  carrier's  vessel  must  be  seaworthy,  or  he  must  answer,  although  the  loss 
does  not  arise  from  that  cause.     Ibid. 

Where  goods  are  delivered  over  from  one  carrier  to  another,  without  the 
knowledge  of  the  bailor,  the  last  bailee  is  liable  in  case  of  a  loss.  San- 
derson v.  Lamberton,  6  Binn.  129. 

Where  a  comm6n  carrier  pays  for  the  loss  of  goods,  he  is  entitled  to 
freight,  in  the  same  manner  as  if  they  had  been  safely  delivered.  Mam- 
mon v.  M'Clures,   1  Bay,  99. 

It  is  the  duty  of  a  common  carrier  to  deliver  the  goods  to  the  consignee  ; 

I mtting  them  on  the  wharf  is  not  a  delivery ;  and  evidence  of  a  usage  to  de- 
iver  goods  in  this  manner,  is  immaterial.     Ostrander  v.  Brown,  15  Johns. 
Rep.  39. 

A  person  who  receives  and  forwards  goods,  for  which  he  receives  a  com- 
pensation but  who  has  no  concern  in  the  vessel  in  which  they  are  transport- 
ed, nor  interest  in  the  freight,  is  not  a  common  carrier.  Roberts  v..  Tur- 
ner, 1 2  Johns.  Rep.  232. 

Any  person  who  carries  goods  for  hire,  is  liable  for  all  losses  not  within 
the  general  exception  :  as  a  boatman  or  owner  of  a  ferry.  Gourdine  v» 
Cook,  1  Nott  and  M'Cord,  19.  in  no ta.  Harrington  v.  Lyles,  2  Nott  and 
M'Cord,  88.  \ 

(C  2.)  Declaration. 

The  declaration^)  must  be  upon  the  custom  of  the  realm.     1  Sid.  245. 
And  must  express  the  goods  with  the  same  certainty  as  in  trover.     Semb. 
2  Vent.  78.(m) 

[*](C  3.)  Plea. 

To  this  action  the  defendant  may  plead  not  guilty*  2  Vent.  77.  5 
Mod.  92. 

But  antiently  the  defendant  answered  to  the  neglect  'particularly.  5 
Mod.  92. 


(1)  1.  An  action  against  a  common  carrier  for  not  delivering  goods  sent  by  him,  may  be 
brought  in  the  name  of  the  consignor.  5  Burr.  2680. — 2.  Where  a  tradesman  m  the  conn- 
try  gave  an  order  for  goods  from  London,  and  directed  them  to  be  sent  by  a  particular  car- 
rier, to  whom  they  were  accordingly  delivered  by  the  vendor,  who  had  them  booked, 
andfpaid  for  it  j  held,  that  by  the  delivery  to  a  particular  carrier,  according  to  the  vendee's 
direction,  the  property  rested  in  him  and  of  course  he  must  stand  to  the  risk  ;  that  the  money 
for  booking  was  paid  by  the  vendor,  as  agent  of  the  vendee,  and  therefore  that  the  action 
against  the  carrier  for  the  loss  of  the  goods  could  only  be  maintained  by  the  vendee.  8  T . 
R.  330. — 3.  The  consignor  of  goods  i»  liable  to  the  carrier  for  their  hire,  whatever  private 
agreement  may  subsist  between  the  consignor  and  consignee.  Therefore  in  an  action  by  the 
consignor  against  the  carrier,  he  may  declare  that  the  defendant's  undertaking  was  for  cer- 
tr.r.  hire  te  be  paid  by  himself,  though  the  consignee  has  agreed  to  pay  the  fare.  IT.  H. 
659. 

(m)  1.  A  declaration  against  a  carrier  for  the  loss  of  goods  must  shew  that  he  accepted 
them.  12  East,  89.-2.  In  assumpsit  in  the  common  form  against  a  common  carrier  for 
not  delivering  a  box  delivered  to  him  to  be  carried  safely,  the  plaintiff,  if  the  defendant 
proves  a  notice  not  to  be  accountable  for  more  than  52.,  unless  the  goods  are  entered  accord- 
ing to  their  value,  may  recover  the  said  5/.  although  the  declaration  contains  no  special 
count  in  atrumpsii  upon  the  notice  of  5/.    %  Smith,  622.    6  East,  6Q4.  2  East,  128. 
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So,  if  he  plead  rum  assumpsit,  it  is  bad.     Dub.  after  verdict     2  Mod. 
Ca.  178. 

ACTION  UPON  THE  CASE  FOR  A  NUISANCE* 

(A)  WHEN  IT  LIES.  p.  418. 

(B)  BY  WHOM  OR  AGAINST  WHOM  IT  LIES.  p.  419. 

(C)  WHEN  IT  DOES  NOR  LIE.  p.  420. 

(D)  WHAT  REMEDY  FOR  A  NUISANCE,  p.  422. 

(D  1.)  Assize  or  action  upon  the  case.  p.  422, 

(D  2.)  Qpod  permittat.  p.  422. 

(D  3.)  Indictment,  p.  432. 

(D  4.)  Prohibition  for  removal  p.  422. . 

(E)  THE  PROCEEDING  IN  AN  ACTION  UPON  THE  CASE  FOR 

A  NUISANCE,  p.  423. 

(E  1.)  The  declaration,  p.  423. 
(E  2.)  The  Plea,&cT  p.  424, 

(A)  WHEN  IT  LIES. 

So  an  action  upon  the  Case  lies  for  a  nuisance  to  the  habitation  or  estate 
of  another ;  as,  if  a  man  build  an  house  hanging  over  the  house  of  another, 
whereby  the  rain  falls  upon  it.  5  Co.  101.  2  Rol.  140.1.  50.  1  Rol. 
107.  1.  47.     2  Leo.  93.(n) 

If  a  man  dig  a  pit  io  his  land  so  near  that  my  land  falls  into  the  pit.  2 
Rol.  565. 1.  10. 

So,  if  he  stop  the  antient  lights  of  another  house*  R.  9  Co.  58.  a.  2 
Rol.  140.  1.  45.  R.  1  Leo.  168.  1  Sid.  167.  1  Lev.  122.  1  Rol.  107. 
1.  45.     Jon.  326.      {  Story  v.  Odin,  12  Mass.  Rep.  157.  \ 

So,  if  a  man  build  a  new  house,  [and  sells  it,]  and  afterwards  grant  the 
adjacent  soil,  and  the  grantee  by  an  edifice  upon  it  stop  the  lights  of  the 
other  house,  though  it  was  not  an  antient  house.  R,  1  Vent.  237.  239,  1 
Sid.  167.     Ray.  87.     1  Lev.  122.  R.  Mod.  Ca.  J16, 

And,  if  by  throwing  logs,  &c,  be  stop  the  lights  of  the  other  house*  1 
Sid.  167.     1  Lev.  122. 

So  a  custom,  that  one  may  build  upon  a  new  foundation  to  the  obstruc- 
tion of  antient  lights,  is  void.  R.  1  Rol.  558,  1.  46.  566.  1.  5.  Yel.  216, 
Vide  London,  (N  5.) 

[*1So,  if  a  man  erect  any  thing  offensive  so  near  the  house  of  another, 
that  it  becomes  useless  thereby ;  as  a  swine-sty.  R.  9  Co.  59.  a.  2  Rol.  141, 
I.  13. 

Or  a  lime-kiln,     9  Co,  59.  a.     2  Rol.  141.  L  5, 

Or  a  dye-house.     Hutt,  1 36. 


(a)  Or  fixes  a  spout  to  hit  own  house,  whence  the  rain  falls  into  the  yard  of  another,  anjl 
injures  the  foundation  of  bis  buildings.    Fort.  212. 
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Or  a  tallow-furnace.  Cro.  Car.  510.  1  Rol.  88. 1.  41.  But  if  he  be  a 
chandler,  quart.     1  RoL  88. 1.  48.     2  Rol.  139. 1.  2. 

Or  a  privy  or  brewhouse.     Hutt.  1 36*     R.  Pal.  539, 

Or  a  tan-fa tt.     Hutt.  136.  - 

Or  a  smelting-house.     1  Rol.  89. 1.  15. 

Or  a  smith's  forge.    Lut.  70. 

So,  if  a  man  erect  a  wash-house,  stable,  &c.  and  put  filth  in  it,  to  the  an- 
noyance of  a  garden,     Lut.  92. 

So,  if  a  parson  permit  the  tithes  to  continue  upon  the  soil ;  whereby  the 
grass  there  is  corrupted. 

Or  a  vendee  of  hay  after  the  time  agreed,  for  carrying  it  away.  R.  2 
Leo.  93. 

So,  if  a  lessee  overcharge  his  room  with  weight,  whereby  it  falls  upon  the 
cellar  beneath ;  an  action  upon  the  case  lies  against  him.  R.  2  Leo.  95« 
Popb.  46t 

So,  an  action  upon  the  case  lies,  if  a  man  erect  a  mill  so  near  to  my  an- 
tient  mill,  that  the  water  to  my  mill  is  obstructed  or  diverted.  2  Rol.  140. 
1.  35.  1  Rol.  107. 1.  35.  R.  1  Leo.  273.  J  Vide  Ingraham  v.  Hutchin- 
$  >a,  2  Conn.  Rep.  584.  Sackrider  v.  Beers,  10  Johns.  Rep.  241.  Palmer  vv 
Mulligan,  3  Caines'  Rep.  S07.  Platte.  Johnson,  15  Johns.  Rep.  213. 
Merritt  t>.  Brinkerhoff,  17  Johns.  Rep.  306.  Thompson  v.  Gregory,  4 
Johns.  Rep.  81.  } 

So,  if  there  be  a  new  mill  upon  a  stream  that  did  not  use  to  be  diverted* 
Per  Hale,  1  Vent.  237, 

So,  if  part  only  of  the  stream  is  diverted.     Dy.  248.  b. 

So,  if  he  stop  a  watercourse,  whereby  land  is  overflowed.  2  Ro).  140. 
J.  30. 

{  Or  if  he  obstructs  a  water-course,  whereby  the  land  below  is  deprived 
of  the  benefit  of  the  water.     Anon.  4  Dall.  147.  [ 

So,  if  one  erect  a  ferry  so  near  to  my  antient  ferry,  2  Rol.  140. 1.  20. 
Hard.  162.    {  Stark  v.  M'Gowen,  1  Nott  &  M'Cord,  387.  { 

So,  if  without  warrant  he  erect  a  market  to  the  prejudice  of  another  mar* 
ket.     %  Sand.  172.     1  Lev.  296. 

So,  if  he  has  a  patent  for  a  fair  or  market  in  the  next  town  to  my  fair  or 
market,  and  upon  the  same  day.     2  Rol.  140. 1.  10. 

So,  if  it  be  upon  another  day,  and  at  seven  miles  distance,  being  without 
warrant,  find  found  to  my  prejudice ;  though  no  prejudice  appears.  R.  af- 
ter verdict.     2  Sand.  1 72.     1  Lev.  296.     Ray.  1 95. 

So,  if  water  currere  consuevit  to  a  well,  tt  abinde  to  his  house  for  his  use, 
and  .one  diverts  the  stream  from  coming  to  the  well.     R,  Skin.  389. 

If  the  soil,  over  which  another  has  a  way,  be  ploughed  by  the  tenant  of 
the  land,  it  is  a  nuisance.     2  Rol,  140.  1.  7. 

{  So,  an  individual  may  maintain  an  action  on  the  case  for  a  publick  nui- 
sance, if  he  has  sustained  special  damage.  Harrison  v.  Stevett,4  Har.  & 
M'Hen.  540.  Stcus,  if  no  special  injury  is  sustained.  Barr  t>.  Stevens, 
1  Bibb,  29?.    Hughes  v.  Heister,  1  Binn.  463. 

An  action  will  lie  for  every  fresh  continuance  of  a  nuisance  ;  and  the  rule 

of  damages  explained.     1>.  Deberry,  1  Hayw.   248.     Carruthers 

P.  Tillman,  1   Hayw.  501.     Bradley  t;.  Amis,  2  Hayw.  399,  } 

(B)  BY  WHOM  OR  AGAINST  WHOM  IT  LIES. 

If  the  nuisance  is  to  the  damage  of  the  inheritance,  he  in  reversion  shall 
b*ve  an  action  for  it,    R,  3  Lev,  209, 
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And  likewise  the  tenant  in  possession  for  the  damage  to  his  possession. 
R.  3  Lev.  209.     Adm.  Jon.  326. 

So,  for  a  nuisance  in  the  life  of  a  testator  continued  afterwards,  the  devi- 
see shall  have  an  action.     2  Cro.  231. 

*  An  action  upon  the  case  lies  for  a  nuisance  to  the  freehold,  though  the 
plaintiff  might  have  an  assize,  or  quod  perrmttat.  R.  cont.  Cro.  £1.  520. 
[*]  R.  ace.  1  Rol.  104.  L  37.  47.  Semb.  ace.  Cro.  El.  199.  R.  ace.  Cro. 
El.  (466.)  R.  ace.  Cro.  El.  845.  Ace.  21  H.  7.  30.  a.  R.  1  Leo.  247. 
R.  2  Leo.  184.     Vide  post,  (D  1.) 

An  action  upon  the  case  lies  against  him  who  erects  the  nuisance. 

So  against  him,  who  continues  a  nuisance  erected  by  another  ;  as,  if  A. 
divert  water  by  a  pipe  and  cock  to  his  house  :  an  action  lies  against  his  wife 
after  his  death,  if  she  lives  in  the  house,  and  uses  the  water  ;  for  every  turn- 
ing of  the  cock  is  a  new  nuisance.  R.  Dy.  320.  a.  {  Vide  Staple  v*  Spring, 
10  Mass.  Rep.  72.  \ 

So,  if  a  man  erect  a  house  or  mill,  to  the  nuisance  of  another ;  every  oc- 
cupier afterwards  is  subject  to  an  action  for  the  nuisance.  Dub.  2  Cro. 
373.     R.  2  Cro.  555.  * 

So,  if  a  man  recover  against  A.  for  the  erection  of  a  nuisance,  he  may  af- 
terwards maintain  an  action  against  him  for  the  continuance,  though  he  has 
made  a  lease  of  it  to  another.     R.  Sal.  460. 

Or  may  have  it  against  the  lessee  of  A.  for  the  continuance,  at  his  elec- 
tion.    Sal.  460. 

{  Or  against  an  assignee.     Hughes  v.  Mung,  3  Har.  &  M'Hen.  441  • 

So,  it  will  lie  against  a  corporation  aggregate.  Steele  v.  Western  Inland 
Lock  Navigation  Company,  2  Johns.  Rep.  283.  Chesnut  Hill  and  Spring 
House  Turnpike  Company  x?.  Rutter,  4  Scrg.  &  Rawle,  6.  \ 

(C)  WHEN  IT  DOES  NOT  LIE. 

But  an  action  upon  the  case  does  not  lie  upon  a  thing  done  to  the  incon- 
venience of  another  ;  as,  if  a  man  erect  a  mill  near  to  the  mill  of  another ; 
whereby  the  other  loses  part  of  his  profit.  1  Rol.  107.  1.  20.  11  H.  4. 
47.  b.  where  the  former  mill  is  not  a  tempore  ciijus  contrar*  &c.  1  Leo. 
273. 

If  a  man  set  up  a  school  so  near  my  study,  who  am  of  the  profession  of  the 
law,  that  the  noise  interrupts  my  studies. 

If  a  schoolmaster  set  up  a  school  near  the  school  of  another.  1  Rol.  107* 
L  15.     R.  upon  demurrer.     11  H.  4.  47.  a. 

If  a  man  build  a  house,  whereby  my  prospect  is  interrupted.  Per  Wray, 
9  Co.  58.  b.  (o) 

If  a  man  convert  land  to  pasture,  where  none  but  A.  had  pasture  before, 
whereby  A.  is  prejudiced.     1  Rol.  107. 1.  30. 

•  If  a  foreigner  use  a  trade  within  a  borough  to  the  prejudice  of  a  freeman, 
unless  he  be  restrained  by  a  custom  or  bye-Taw.     R.  1  Lev.  262. 

So,  it  does  not  lie  for  a  reasonable  use  of  my  right,  though  it  be  to  the  an- 
noyance of  another  ;  as,  if  a  butcher,  brewer,  &c.  use  his  trade  in  a  conve* 
nient  place,  though  it  be  to  the  annoyance  of  his  neighbour. 

If  a  man  build  an  house,  and  make  cellars  upon  his  soil,  whereby  an  house 
newly  built  in  an  adjoining  soil  falls  down.  R.  1  Sid.  167.  R.  2  Rol.  565. 
1.5. 


(o)  %  Ves.  452,  453. 
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So,  if  by  such  building  he  stop  lights  newly  made  in  the  house  of  another* 
1  Sid.  167.  1  Lev.  122.     1  Vent.  237.  239. 

Though  (he  lights  have  continued  for  30  or  40  years.  R.  Cro.  EI. 
118.  (») 

[*]«  a  man  make  a  ditch  in  his  waste,  which  lies  near  the  highway,  with- 
in 36  feet  of  the  highway,  into  which  the  horse  of  another  falls ;  for  the 
ditch  in  his  own  soil  was  no  wrong  to  the  other,  but  it  was  his  fault,  that 
his  horse  escaped  into  the  waste.     R.  1  Rol.  88.  1.  30.  2  Cro.  159.(q) 

So,  if  a  man  in  London  erect  upon  an  antient  foundation  an  edifice, 
which  obstructs  the  antient  lights  of  the  adjoining  house.    1  Rol.  558. 1. 46. 

So,  if  a  man  use  water  in  his  own  land  out  of  a  watercourse  running 
through  his  land  to  the  pond  of  B.,  whereby  B.'s  pond  is  not  so  full  ;  if  he 
do  not  divert  the  watercourse.  Per  St.  John  at  Suffolk  Ass.  1657,  between 
Smart  and  Stisted. 

So  an  action  upon  the  case  does  not  lie,  if  the  defendant  prevents  an  ex- 
cess in  the  plaintiff  in  using  his  right ;  as  if  A.  had  lights  in.  an  antient  house, 
and  he  rebuilds  his  house,  and  makes  lights  in  other  places  and  larger,  to  the 
inconvenience  of  the  plaintiff.     2  Ver.  646. 

So  an  action  upon  the  case  does  not  lie  for  a  common  nuisance,  without 
a  special  damage.  Co.  Lit.  56.  a.  Vide  Action  upon  the  Case,  (B  1  •  2.) 
|  Vide  Burr,  v.  Stevens,  1  Bibb,  292.  Underwood  v.  Stuyvesant,  1 9  Johns. 
Rep.  181.  Hughes  v.  Heister,  1  Binn.  463.  Or  if  it  be  only  damnum  absque 
injuria  ;  as  where  the  owner  of  land  adjoining  an  ancient  water-course, 
diverts  a  part  of  the  water  for  the  purposes  of  husbandry  ;  whereby,  the 
land  of  another,  below,  is  rendered  less  productive.  Weston  v.  Alden,  8 
Mass.  Rep.  136.  Vide  Steele  v.  Western  Inland  Lock  Navigation  Com- 
pany, 2  Johns.  Rep.  283.  \ 

As,  if  a  man  make  a  ditch  in  a  highway,  whereby  A.  cannot  use  it.  1 
Rol.  88. 1.  9.     Dan.  172.     R.  Mo.  180. 

If  a  man  stop  a  common  ferry.  R.  Carth.  193.  Vide  Action  upon  the 
Case  for  Negligence,  (A  3.) 

Otherwise,  if  there  be  a  special  damage  ;  as  if  a  man  make  a  ditch  in  the 
highway  and  my  horse  falls  into  it.     Co.  Lit.  56.  a.     Dan.  173. 

Or,  if  my  servant  falls  in  and  maims  himself,  whereby  I  lose  his  service. 
1  Rol.  88.  1.  36.     Dan.  173. 

So,  if  by  logs  in  the  highway,  my  horse  falls  with  me.  1  Rol.  88. 1.  16. 
R.  2  Cro.  446. 

If  by  stopping  the  highway  a  man  is  constrained  to  usea  longer  and.  more 
difficult  way.  Dan.  173.  R.  in  C.  B.  Tr.  11  Geo.  2.  between  Sir  John 
Chichester  and  Lethbridge,  Willes,  71.  B.  moors  a  barge  across  a  public 
navigable  creek,  whereby  A.,  who  is  navigating  along  the  creek,  is  forced  to 
unload  his  cargo,  and  carry  it  over  land,  thereby  incurring  considerable  ex- 
pence.  Held,  tnat  this  was  a  particular  damage  beyond  what  the  rest  of  the 
community  had  sustained,  sufficient  to  entitle  him  to  an  action.  4  M.&  S, 
101. 


(p)  1.  Occupier  of  one  of  two  houses,  built  nearly  at  the  same  time,  and  purchased  of 
the  same  proprietor,  may  sue  the  tenant  of  the  other  for  obstructing  his  light8  by  adding 
to  his  own  building ;  however  short  the  plaintiff's  previous  enjoyment.  1  rrice,  87.— %•  A 
window  frame  erected  on  a  party- wall,  not  a  common  nuisance,  within  14  Geo.  3.  c  78. 
so  as  to  deprive  the  owner  of  it  of  his  right  to  the  windows,  which  were  proved  to  be  an-* 
tient  light* ;  and  even  if  it  was,  it  could  not  be  obstructed  before  conviction.     1  Mars  140. 

(?)  No  action  lies  for  an  injury  from  a  nuisance,  which,  with  ordinary  care,  might  have 
been  avoided.     11  East,  60. 
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Of,  if  by  Stopping  the  way,  the  sale  of  his  coals  is  hindered  in  an  adjacent 
colliery.     Dub.  Carth.  451.  (r) 

A  fortiori,  if  by  the  obstruction  of  the  sale,  his  coals  are  damnified.  Carth. 
451. 

Yet  the  special  damage  must  be  direct,  not  consequential.     Carth.  194. 

And,  therefore,  it  is  not  sufficient  to  say,  that  he  was  stayed  for  a  little 
time,  whereby  his  affairs  were  neglected.     Carth.  194. 

[*](D)  WHAT  REMEDY  FOR  A  NUISANCE. 

(D  1.)  Assise,  or  action  upon  the  case. 

For  a  nuisance  to  a  freehold  the  plaintiff  shall  have  an  assise,  or  an  ac- 
tion upon  the  case  at  his  election.  F.  N.  B.  183.  I.  1  Rol.  104.  1.  30.  &c. 
Vide  ante,  (B.) 

But  if  the  nuisance  consists  in  nonfeasance,  he  shall  not  have  an  assise. 
2  Rol.  141.  1.  45.     11  H.  4.  83.  a. 

Or,  if  it  be  done  to  a  lessee  for  years.  F.  N.  B.  184.  G. 

And  if  the  nuisance  be  continued,  an  action  lies  against  the  heir,  or  ali- 
enee of  him  who  erected  it ;  for  the  continuance  is  a  new  nuisance.  Vide 
ante,  (B.) 

(D  2.)  Quod  permittat. 

So  a  man  may  have  a  quod  permittat  against  him  who  erects  the  nuisance 
to  remove  it.     Vide  quod  permittat. 

Or  against  his  heir  or  alienee.     F.  N.  B.  184.  C# 

Whether  the  erection  be  by  the  tenant  himself,  or  a  stranger.  R.  Sal, 
458. 

And  a  quod  permittat  lies  de  adificio.     R.  Sal.  458. 

(D  3.)  Indictment. 

So  an  indictment  lies  for  a  nuisance.     Vide  Indictment,  (D.) 

After  a  conviction,  if  the  defendant  will  not  remove  it  at  his  charge,  A 
writ  goes  to  the  sheriff  to  remove  it.     Comb.  10.      {Vide,  infra,  (D  4.) 

An  indictment  will  lie,  by  virtue  of  the  provincial  Stat,  of  8  Anne,  c.  3< 
against  any  who  shall  erect  obstructions  to  the  passage  of  fish  in  rivers ; 
the  special  remedy  provided  by  the  statute  for  demolishing  them,  being 
only  cumulative.  Commonwealth  v.  Ruggles,  10  Mass.  Rep.  391. 
*  An  indictment  will  not  lie  for  keeping  a  large  quantity  of  gun-powder 
near  the  dwelling-houses  of  certain  persons,  and  near  a  public  street,  un- 
less it  is  averred,  that  it  is  kept  negligently.  The  People  v.  Sands,  1  Johns. 
Rep.  78. 

So,  an  indictment  will  lie  against  an  auctioneer  for  placing  his  goods  in 
publick  street.     Commonwealth  v.  Passmore,  1  Serg.  &  Rawle,  217.  \ 

(D  4.)  Prohibition  for  removal. 

So  a  writ  issues  to  remove  a  nuisance  in  vicis,  et  venellis  villa.  F.  N.  B. 
185.  D.     Vide  Prerogative,  (  D  36.)— Prohibition,  (A  3.) 

So  an  inhibition  may  be  granted  to  remove  a  stage  for  rope-dancing,  a 
bowling-alley,  &c.  where  it  becomes  a  nuisance.     1  Mod.  76. 


(r)  1  L.  R.  480.    Holt,  10.     1  Salk.  15.    Com.  58.  12  Mod.  262.  Comb.  480.  Wille* 


432  ACTION  UPON  THE  CASE  FOR  A  NUISANCE. 

So,  for  erecting  a  play-house,  where  it  will  be  a  nuisance.    Semb.  Skin. 
627.  (*) 

So,  a  man  may  enter  to  abate  a  private  nuisance.    F.  N.  B.  184.  G.  185. 
A. 

As,  if  a  house  hangs  over,  he  may  enter,  and  throw  down  the  part  hang- 
ing over.     2  Rol.  144.  1.  39.  (t) 

If  a  nuisance  be  done  to  my  mill,  land,  &c.  I  may  remove  it.  2  Rol. 
144.1.36.39. 

So,  if  it  be  a  common  nuisance  :  as,  a  gate  erected  cross  an  highway,  ev- 
ery one  may  throw  it  down.     Per  three  J.  Cro.  Car.  1 85.  Jon.  221 . 

\  So,  a  partial  obstruction  of  a  publick  highway,  is  an  abateable  nui- 
sance, and  any  one  may  abate  it.     Dimmett  v.  Eskridge,  6  Munf.  308. 

So,  a  bridge  across  a  navigable  river,  erected  by  incompetent  authority, 
is  a  nuisance,  and  may  be  removed  by  any  person  having  occasion  to  pass 
the  river  with  his  vessel.  Inhabitants  of  Arundel  v.  M'Cullock,  10  Mass. 
Rep.  70.     Vide  Hughes  x>.  Heister,  1  Binn.  463. 

So,  any  unlawful  obstruction  erected  upon,  or  across  a  publick  highway, 
is  a  nuisance,  and  may  be  abated  by  any  individual.  Wales  v.  Stetson,  2 
Mass.  Rep.  143. 

An  indictment  will  lie  for  a  nuisance  erected  on  a  town-way.  Common- 
wealth v.  Gowen,  7  Mass.  Rep.  378.  } 

And  a  man  may  enter  into  the  soil  of  another,  when  it  is  necessary,  to  re- 
move a  nuisance.     2  Rol.  144.  1.  42.  145.  1.  25.     R.  Sal.  459.  («) 

And  may  justify  the  cutting  down  of  a  gate,  &c.  which  is  a  nuisance.  Per 
three  J.  (Jro.Car.  185.     Jon.  122.  (x) 

S*JOr  pull  down  a  house  with  violence,  whereby  the  materials  are  lost.  R, 
.  458. 

So  he  may  remove  it  without  a  request.     5  Co.  101.  a. 

So  he  mrfy  remove  it  before  the  damage  happens.  2  Rol.  145. 1.  20.  5 
Co.  101.  b. 

But  he  cannot  remove  it  before  the  nuisance  is  erected:  as,  he  cannot 
remove  scaffolds,  &c.  for  making  a  building,  which  will  be  a  nuisance  when 
finished.     2  Rol.  145. 1.  10. 

Nor  the  foundation  of  a  building,  which  will  stop  his  lights,  when  erect* 
ed.     R.  3  Bui.  196. 

So,  after  the  removal,  he  cannot  destroy  the  materials.     R.  Jon.  222. 

Nor  cut  down  or  do  any  damage,  after  the  nuisance  is  abated,  or  in  the 
abatement,  unless  necessary.     R.  Jon.  222.  (y) 

(E)  THE  PROCEEDING  IN  AN  ACTION  UPON  THE  CASE  FOR 

A  NUISANCE. 

(E  1.)  The  declaration. 

In  an  action  upon  the  case  for  a  nuisance,  the  plaintiff  must  shew  him* 
self  entitled  to  the  thing,  to  which  the  nuisance  was  done,  at  the  time  of  the 
nuisance :  as,  in  an  action  upon  the  case  for  diverting  his  water-course  to 

(*)  5  Mod.  142.  (/)  But  that  part  only.     Str.  688.     1  Burr.  267. 

O)  2  Smith,  9. 

(#)  1.  So  a  commoner  may  abate  inclosures  of  the  common.  1  Burr.  265.-2.  Bat  can- 
not meddle  with  the  soil.     1  Burr.  259.    2  Wils.  51* 

(;/)  The  court  will  not  try  whether  a  joint  stock  company  be  a  nuisance,  on  a  motion  to 
set  aside  a  judgment  confessed  to  thorn.     4  Taunt.  587. 
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his  mill,  he  must  shew  that  he  was  seised  of  the  mill  at  the  time*     R.  Cro. 
El.  751. 

So  he  ought  to  shew,  that  the  diversion  was  a  prejudice  to  his  milj* 
Semb.  Skin.  65.  175.  (z) 

So  he  ought  to  allege  a  continuance  of  the  nuisance  to  the  time  of  the  ac- 
tion only  ;  lor  adhuc  continual  us  existtt,  is  ill ;  for  that  goes  to  the  time  q{ 
the  declaration.     R.  1  Sho.  366. 

But  if  the  declaration  shews  a  continuing  nuisance,  it  is  not  material, 
though  the  first  nuisance  was  before  the  plaintiff  was  entitled.  R.  Cro.  EL 
191,  (a) 

So,  if  the  plaintiff  allege,  that  his  father  was  seised  and  died,  and  a  de- 
scent to  himself,  virtute  cujtis  he  was  seised,  without  saying,  that  he  entered ; 
for  a  seisin  in  law  is  sufficient  for  this  action.     R.   1  Leo.  273. 

So,  if  the  plaintiff  allege,  that  his  house,  mill,  &c.  was  antiqua  domus,  #c< 
without  prescribing  for  it.     Vide  Prescription. 

Or,  that  it  was  ab  antiquo  t rectum  /  for  that  is  tantamount*  R.  1  Leo* 
*73. 

So,  in  an  action  for  a  nuisance,  if  the  plaintiff  allege,  quod  posse  ssionatus 
fuit  of  such  a  house,  &c.  in  which  habere  debet  so  many  lights,  &c.  without 
more,  it  is  sufficient.     R.  Sho.  7.     Vide  in  Pleader,  (C  39*)  (b) 

[*]So  a  declaration  for  stopping  of  lights  is  sufficient,  though  it  do  not  say, 
antiquum  messuagium.  R.  1  Vent.  237,  239.  {  Vide  Story  v.  Odin,  19 
Mass.  Rep.  157.  } 

So  a  declaration  for  diverting  a  watercourse,  which  curfere  consuevit  to  ft 
well,  et  abinde  to  his  house,  is  sufficient ;  though  it  do  not  say,  from  what 
place  (c)  it  runs  to  the  well.  R.  after  verdict ;  for  it  ought  to  be  proved. 
R.  Skin.  389. 

{  In  an  indictment  for  a  nuisance,  it  is  not  necessary  to  allege  the  con- 
tinuance of  the  nuisance  to  have  been  with  force  and  arms.  Common- 
wealth r.  Gowen,  7  Mass.  Rep.  378. 

And  in  an  indictment  for  a  nuisance  on  a  publick  highway,  the  whole 
highway  need  not  be  described  ;  but  so  much  only  as  will  include  the  locus 
in  quo.     Ibid. 

But  where  in  an  indictment,  it  was  alleged,  that  the  defendants  "  erected 
a  number  of  sheds  and  buildings,  one  hundred  feet  in  length,  and  sixteen 
feet  in  breadth,"  on  a  publick  highway,  it  was  held,  that  the  description 
was  not  sufficient.     Commonwealth  z?.  Hall,  1 5  Mass.  Rep.  240* 

But  where  it  lays  the  nuisance  to  be  ''in  the.  Commonwealth's  highway, 
or  road,  leading  from  B.  to  J."  it  is  good.  Commonwealth  v.  Arnold,  3 
Yeates,  417.  } 


(*)  In  a  declaration  for  a  nuisance,  the  proximate  cause  of  the  injury  must  be  stated  \ 
and  it  is  not  competent  to  state  the  remote  cause,  and  give  all  the  intermediate  matters  in 
evidence,  under  the  allegation,  that  by  means  thereof  the  injury  was  occasioned*  5  Taunt* 
634. 

(a)   12  Mod.  640. 

(6)  Plaintiff  may  declare  upon  lawful  possession  ;  and  where  a  nuisance  results  from  the 
neglect  of  defendant  to  repair  pipes,  he  need  not  specificate  the  nature  of  the  obligation.  L. 
R.  1568.  . 

(c)  1.  It  is  not  necessary  to  give  a  local  description  to  the  nuisance.  2  East,  497.-^2. 
And  if  no  local  description  is  annexed,  it  will  be  presumed  to  be  situated  in  the  county  in 
the  margin.  1  Taunt.  379. — 3.  In  an  action  for  a  nuisance  occasioned  by  a  neglect  to  re- 
pair a  spout,  the  declaration  stated  that  the  defendant  suffered  it  to  be  out  of  repair  at  A.  in 
the  county  of  B.  ;  held  that  this  was  an  averment  that  the  spout  was  situate  there.     1  Taunt. 

^Vot.  I.-  55  [*4241 
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(E  2.)  The  plea,  &c. 

To  an  action  upon  the  case  for  a  nuisance  in  over-hanging  his  house,  &c. 
the  defendant  generally  shall  (d)  plead,  not  guilty. 

To  a  nuisance  in  stopping  his  lights,  he  may  say,  not  guilty,  (e) 

Or,  that  by  the  custom  of  London,  a  man  may  build  upon  an  antient  foun- 
dation against  the  lights  of  another.     Vid.  Ent.  29.— Vide  Yd.  215,  216. 

To  which  the  plaintiff  by  replication  may  deny  the  custom,  which  shall 
be  tried  by  the  mouth  of  the  recorder. 

But  to  an  action  upon  the  case  for  a  nuisance  the  defendant  cannot  plead, 
that  being  a  blacksmith  he  came  to  the  house  wherein  he  dwells,  by  the  ad- 
vice oi  the  plaintiff  himself,  and  there  erected  a  forge  for  his  trade.  R.  Lut. 
70,  71. 

If  the  verdict  finds  generally,  that  the  house  is  not  erected  upon  the  an- 
tient foundation,  the  whole  shall  be  abated,  though  it  exceeds  only  a  foot. 
R.  Mo.  866.  (/) 

For  more  concerning  nuisance,  vide  Chase,  (K.) — Justices  of  peace,  (B 
24,  &c.)— Leet,  (L  12,  13.) 

ACTION  UPON  THE  CASE  UPON  TROVER* 

(A)  WHEN  IT  LIES.  p.  425. 

(B)  BY  WHOM.  p.  425. 

(C)  FOR  WHAT  GOODS,  p.  426. 

(D)  AGAINST  WHOM.  p.  427. 

(E)  CONVERSION ;  WHAT.  p.  428. 

(F)  WHEN  TROVER  DOES  NOT  LIE.  p.  429. 

[*](G)  THE  PROCEEDING  IN  TROVER. 

(G  1.)  The  declaration. — Must  shew  a  property  in   the 
plaintiff,  p.  430. 

(6  2.)  Must  express  the  goods  with  convenient  certainty. 
.  p.  430. 

(G  3.)   But  certainty  to  a  common  intent    is  sufficient, 
p.  431. 

(G  4.)  So,  words  of  art,  &c.  p.  432. 

(G  5.)  Must  allege  a  conversion,  p.  432. 

(G  6.)  The  plea.  p.  432. 


id)  Plea  that  defendant  did  remove  the  nuisance,  is  bad.     Fost.  333. 
r    5  1#  D!^Bdw?  maT  P1***  a  former  recovery,  with  proper  averments,  in  bar  of  an  action 
for  the  erection.    Salk.  10.  714.~-2.  Bat  not  for  a  subsequent  continuance.     Salk.  460.  L. 
■tvayin.  713. 

(/)  In  a  qued  permit  tat. 
[*425] 
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(A)  WHEN  IT  LIES, 

Trover(a)  lies  by  him,  who  has  a  property  in  goods  and  chattels,  which 

come  to  the  possession  of  another,  and  are  by  him  converted  to  his  own  use. 

If  A.  puts  his  goods  in  B.'s  barn  by  his  consent,  and  has  the  key  in  his 

custody,  A.  may  have  trover,  if  any  one  converts  them  ;  for  the  possession 

and  property  are  in  him.     Per  Periam,  Sav.  1 34. 

}  It  will  lie  against  an  innocent  purchaser  for  a  valuable  consideration, 
at  a  sheriff's  sale.     Stone  v.  Ebberley,  1  Bay,  312. 

So,  it  will  lie  for  property  delivered  under  a  contract,  which  has  been  re- 
icinded,  on  the  ground  of  fraud.  Kimball  v.  Cunningham,  4  Mass.  Rep. 
502.  *    r 

So,  if  a  bailee  receives  property  for  a  particular  purpose,  and  appropriates 
it  to  another,  he  is  liable.  Wheelock  v.  Wheelwright,  5  Mass.  Rep.  104. 
So,  if  a  factor  pawn  good$  entrusted  to  him  to  sell,  or  in  any  way  con- 
verts them  to  his  own  use,  the  owner  may  maintain  trover  for  them.  Kin- 
der v.  Shaw,  2  Mass.  Rep.  398.  Barton  z>.  White's  Admr.  1  Har.  &  Johns. 
M9. 

It  lies  for  cutting  and  carrying  away  standing  corn.  Nelson  t>.  Burt,  15 
Jtfass.  Rep.  204.     Vide  Hartwell  v.  Bissell,  17  Johns.  Rep.  128. 

A  general  legacy  does  not  vest  specifick  property  in  the  legatee,  without 
the  assent  of  the  executor  ;  the  executor  may,  therefore,  maintain  trover 
for  such  property  against  the  legatee.  Wilson's  Ex'x.  ?•  Rine,  1  Har.  & 
Johns.  139. 

If  after  the  sale  and  delivery  of  property,  the  vendor  takes  possession  of  it, 
trover  will  lie.     Kirwan  v.  Raborg,  1  Har.  and  Johns.  296. 

After  an  abandonment  of  property  insured,  and  reception  of  the  amount 
of  the  loss,  if  the  insured  purchase  in  the  property,  it  shall  be  deemed  to  be 
for  the  benefit  of  the  insurer,  and  he  may  if  he  please,  bring  trover  for  it. 
United  Insurance  Company  v.  Robinson,  2  Caines'  Rep.  280.  Affirmed 
in  error.     1  Johns.  Rep.  592. 

The  owner  of  property  may  maintain  trover,  where  there  is  a  breach  of 
trust,  or  fraud.  Cairnes  &  Lord  v.  Bleecker,  12  Johns.  Rep.  300.  Wood- 
worth  t>.  Kisjsam,  15  Johns.  Rep.  186.  Serjeant  v.  Blunt,  16  Johns. 
Rep.  74.  } 

m 

(B)  BY  WHOM. 

And  every  one  who  has  a  property(6)  in  the  goods  converted(c,)  may 
have  trover  for  them. 

If  a  servant  purchase  goods  for  his  master,  which  are  afterwards  convert- 
ed by  another,  trover  lies  by  the  master ;  for  by  the  possession  of  the  ser- 
vant the  property  is  vested  in  the  master.  R.  but  judgment  was  afterwards 
reversed ;  because  it  was  money,  which  cannot  be  known,  and  the  property 
follows  the  possession.     Cro.  El.  638.  661.  746. 

If  an  apprentice  earn  money,  as  tickets  for  sea-wages,  trover  lies  by  the 
master.     K.  1  Sal.  68.     Mod.  Ca.  69. 


(a)  1.  It  is  a  substitute  for  detinue.  Cowp.  373. — 2.  Tho  gist  of  it  is  (ho  conversion. 
1  Burr.  31.— 3.  It  is  distinguished  from  trespass,  in  that  the  latter  is  founded  upon  possession, 
this  upon  property .     4  T.  R.  490.     Vide  etiam  1  Burr.  20.     1  Blk.  65.     !  T.  R.  475. 

lb)  The  right  to  present  possession  when  converted,  is  essential.    7  T.  R.  9. 
c)  See  as  to  a  taking  as  a  distress.    Parker,  121. 
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And  if  he  be  an  apprentice  in  fact  it  is  sufficient ;  for,  how  apprentice 
is  not  material.     1  Sal.  68* 

Though  a  man  has  only  a  special  property(ef) :  as,  a  common  carrier, 
who  loses  goods  delivered  to  him  to  be  carried.     R.  1   RoL   4,  1.  52. 
{  Vidfe  Eaton  ?.  Lynde,  15  Mass.  Rep.  242.     Geohagan  v.  Baker,  3  Bibb. 
284.  } 

A  sheriff,  for  goods  levied  upon  a  fitri  facias,  which  are  taken  out  of  his 
possession  before  sale.  R.  2  Sand*  47.  1  Sid.  438.  1  Mod.  30.  1  Lev* 
282.(e)  \  Vide  Gibbs  ©.  Chase,  10  Mass.  Rep.  125.  Barker  v.  Miller,  6 
Johns.  Rep.  195.  } 

Commissioners  of  bankrupts,  for  goods  of  the  bankrupt  taken  out  of  their 
possession.     PerTwisd.  1  Mod.  31.     Dan.  20. 

J  A  purchaser  from  a  bailee  may  maintain  trover.     Hughes  v.  Giles,  1 
Hayw.  27# 

Wherg  one  tenant  in  common,  or  joint  owner  destroys,  or  sells  the  com* 
mon  property,  and  appropriates  the  money  to  his  own  use,  he  is  liable  in 
trover  to  his  co-tenants.  Lowthrop  v.  Smith,  1  Hayw.  255.  Vide  Webb 
t>.  Danfbrtb,  1  Day,  301.  St.  John  v.  Standring,  2  Johns.  Rep.  468. 
Wilson  v.  Reed,  3  Johns.  Rep.  1 75, 

If  one  joint  owner  of  a  cargo  of  a  vessel,  with  the  assent  of  his  co-tenants, 
sells  his  interest,  it  is  a  severance  of  the  tenancy  in  common  ;  and  the  ven- 
dee may  maintain  trover  for  his  share,  against  them.  Seldon  t>.  Hickock, 
%  Caines'  Rep.  166.     Vide  Hoyl  v.  Burling,  1  Caines'  Rep.  14.  } 

So,  if  a  bill  of  exchange  payable  to  A.  or  order,  be  indorsed  with  [*]the 
name  of  A.  but  no  assignment  written,  and  afterwards  found  by  B.  trover 
lies  against  him  by  A.  for  by  the  writing  of  his  name  the  property  of  the 
bill  was  not  transferred.     R.  1  Sal.  130.(/) 

And  it  is  not  necessary,  that  the  plaintiff  ever  had  the  possession  ;  for 
trover  lies  by  an  executor  for  the  goods  of  the  testator,  though  they  never 
were  in  his  actual  possession.  D.  2  Mod.  168.  R.  Cro.  El.  377.  R. 
Lat.  214.     Sav.  133. 

So,  if  by  agreement  goods  bailed  to  A.  by  B.  ought  to  be  bailed  over  to 
C.  in  satisfaction  of  a  debt  due  from  B.  to  C,  which  A.  afterwards  converts 
to  his  own  use,  C.  may  have  trover  against  him,  though  he  never  had  the 
possession.     R.  1  Bui.  68. 

So  trover  lies  against  the  bailee  of  the  goods,  by  him  to  whose  use  the 
bailment  was.     R.  1  Bui.  68. (g) 

So  it  lies  for  an  estray,  before  an  actual  seizure.     Per  Ch.  J.  2  Keb 
589.(A)  eD* 

And  for  a  wager,  against  him  who  held  the  stakes,     Cro.  El.  870. 


(i)  1.  It  lies  for  the  finder  of  a  jewel.  Str,  505— *.  So  for  one  who  has  cut  wood  under 
an  unfounded  claun  of  right.  Cro.  Eliz.  819.-3,  Vide  3  Wils.  332.— 4.  Onein^sSn 
w*th  the  owner's  consent,  may  have  trover.  2  Taunt.  302.-5.  Held  maintam^leh?  a 
coloner  who  had  purchased  horses  for  government,  which  being  approved Tf £ MUw proLr 
inspecting  officer were  sent,  under  the  care  of  a 'serjeant,  to  thS  i^cenin*  dnot  fK 
majesty's  use,  and  distrained  in  transitu.    %  Smith,  902.  living  oepot  tor  tuc 

(f)  Vide  I  Burr'.  452. 

1/*  a  VTAhe£W*er°f  P^P6^  ^trusted  to  a  servant  or  carrier  may  have  trover.  7  T  R 
I*T Vf  A>1  haV."?  rlCeiyed  a  ba«  of  dolla"i  with  directions  to  pay  over  a  certain  nJm 
*/£ £vappWr£atf  *e  whole>  h*  »  ^ble  toB.  *n  trover.    4  Taunt  24,  * 

<*)  So  for  wreck  claimed  by  prescription.    2  Wils.  23/ 
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So  it  lies  bv  a  lessor  for  timber  cut  down  by  the  lessee,  though  it  was 
carried  away  before  seizure.     R.  2  Rol.  1 19.  L  30.     Cro.  Car.  242.(t) 

(C)  FOR  WHAT  GOODS. 

Trover  lies  pro  pecuniis  numeratis  in  a  chest,  though  not  locked,  or  seal- 
ed.    R.  1  Rol.  5.  1.  15. 

So,  pro  pecuniis  numeratis  out  of  a  bag;  for  the  thing  itself  is  not  recover* 
ed,  but  damages  for  it.  R.  1  Rol.  5  1.  10.  Per  two  J.  Cro.  El.  819.  R. 
Cro.  Car.  89*     R.  Al.  91.     Dan.  20.     Semb.  Sav.  20. 

So  it  lies  for  a  bond  -r  and  it  is  not  necessary  to  shew  the  date  -,  for  it  ip 
lost.  Cont.  per  three  J.  Cro.  El.  723.  R.  ace.  2  Cro.  638.  R.  Cro. 
Car.  262.     1  Rol.  5. 1.  20. 

So,  for  letters  patent.    R.  Hard.  111. 

So,  pro  bonis  et  catallis  sequent,  viz.  uno  scripto  obligatorio,  una  warrantia, 
ire.     Semb.  4  Mod.  156. 

\  For  title  deeds.     Weiser  v.  Zeipinger,  2  Yeates,  637. 

And  by  an  administrator,  for  a  deed  converted  in  the  lifetime  of  the  in- 
testate.    Towle  v.  Lovet,  6  Mass.  Rep.  394. 

But  it  will  not  lie  by  one  heir  or  tenant  in  common,  against  another ;  be* 
cause  each  has  an  equal  right  to  the  possession.  Daniels  v.  Daniels,  7 
Mass.  Rep.  135.  \ 

For  bank  bilk,  exchequer  bilk,  tickets,  &c.     1  Sal.  283,  4. 
\  For  a  promissory  rjote.     Todd  r.  Crookshanks,   3  Johns.    Rep.    432. 
Canfield  v.  Monger,   12  Johns.  Rep.  347.  Bissel  x>.  Drake,    19  Johns. 
Rep.  66. 

So,  the  assignee  of  a  bond  may  maintain  trover  against  the  obligor,  who 
has  obtained  possession  of,  and  converted  it.  Clowes  v.  Hawley,  12  Johns. 
Rep.  484.  } 

So  it  lies  for  a  6hip  with  her  tackle.     D.  Mar.  pi.  188. 

For  trees  planted  in  boxes  in  a  garden.     Mod.  Ca.  170. 

So  it  lies  for  so  many  pedis  argentu     R.  1  Sal.  219. 

So  it  lies  for  musk-cats,  monkeys,  parrots,  &c.  without  saying,  that  they 
are  reclaimed ;  for  they  are  merchandize,  and  valuable.     R.  2  Cro.  262. 

1  Bui.  95. 

{  So,  it  will  for  wild  geese,  which  have  been  tamed,  and  strayed  away, 
but  without  regaining  their  natural  liberty.  Amory  v.  Flyn,  10  Johns. 
Rep.  102.  } 

So,  for  a  negro  man  ;  for  it  is  merchandize.     Diet.   3  Lev.   336.  Semb. 

2  Lev.  201.     Semb.  cont.  Sal.  667. 

So  it  lies  for  a  hawk,  if(£)  it  be  alleged  to  be  reclaimed ;  otherwise,  not. 
R.  Dy.  306.  b.  Cro.  Car.  544.     1  Rol.  5.  1.  25.  Dan.  21. 

[*JBut  if  the  declaration  say,  dt  bonis  propriisy  after  verdict  it  shall  be  in- 
tended to  be  reclaimed.     Per  Cro.  Cro.  Car.  544.   1  Rol.  5.  1.  25. 

So  it  lies  for  a  spaniel ;  for  he  is  reclaimed.  1  Rol.  5.  1.  30.  Ace.  3 
Lev,  336,  7. 

■  ■    ■ -       .  ■■  i.     ..    ■  I, .,  —... —        i  ■  ■ 

(t)  Trorer  Kea  for  corn  cut  by  an  outgoing  tenant  after  the  expiration  of  his  term,  though 
sown  by  him  before  that  time,  under  the  notion  of  being  entitled  to  an  away -going  crop.  1 
Price,  53. 

(k)  Trover  will  not  lie  for  any  thing  in  which  the  whole  property  arises  from  the  posses- 
lion,  for  the  plaintiff  must  by  the  form  of  the  action  admit  himself  to  be  out  of  possession, 
and  consequently  admits  himself  to  have  no  property .    W .  Rd.  25 1 . 
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So,  for  a  greyhound  ;  and  it  need  not  be  averred  to  be  reclaimed ;  for  it 
shall  be  intended.     R.  Gro.  El.  125.     Ow.  93. 

(D)  AGAINST  WHOM. 

Trover  lies  against  every  one  who  has  the  possession  of  goods,  and  con- 
verts  them  ;.  if  he  has  them  by  trover. 

As,  if  a  bailiff  of  a  manor  seize  goods  left  in  the  manor  by  a  felon,  (but 
not  waived,)  and  refuse  to  re-deliver  them. 

If  a  man  ride  a  horse  to  an  inn,  and  the  innkeeper  detains  him  there  with- 
out cause. 

So,  if  he  have  the  goods  by  bailment :  as,  if  man  bail  goods  in  pledge, 
which  are  detained,  after  the  money  is  paid.     R.  1  Rol.  60.  Mo.  84 1  • 

Or,  if  bailed  to  keep,  and  they  are  detained  after  demand.  1  Brownl. 
12.     Dub.  1  Rol.  128.     R.  Cro.  £1.  781. 

If  a  man  deliver  writings  to  an  attorney  to  make  an  assignment,  &c.  and 
he  detains  them  till  he  is  paid  for  the  assignment ;  for  he  has  a  remedy  for 
his  labour,  and  cannot  detain  the  writings.     Per  Holt,  P.  6  W.  &  M. 

If  a  man  present  jewels,  &c.  to  a  woman,  whom  be  intends  to  marry  ; 
and  the  marriage  being  interrupted,  she  refuses  to  re-deliver  them. 

So  trover  lies  against  him  who  bad  the  possession,  though  the  plaintiff  baa 
the  goods  before  the  action  commenced  ;  for  he  shall  recover  damages  lor 
the  conversion.  Per  W.  Windham,  at  Norfolk  Ass.  1660.  Tindal  and  Jol- 
Bffe. 

So  it  lies  against  him  to  whom  the  servant  or  agent  of  the  plaintiff  delivers 
goods  with  intent  to  imbezil  them.     R.  1  Sal.  289. 

So  trover  lies  against  the  master,  if  his  servant  take  goods  for  him  in 
pledge,  lend  the  money,  and  afterwards  sell  the  goods  ;  for  he  acts  in  the 
whole  as  his  servant.     Per  Holt,  at  Guildh.  M.  10  W.  3.     Sal.  441.  (I) 

So,  if  A.  deliver  lottery  tickets  to  a  goldsmith  to  receive  the  money  due 
upon  them,  and  he  being  bound  by  note  to  B.  to  deliver  so  many  tickets  to 
him,  delivers  him  these  tickets  ;  against  A.  the  property  is  not  thereby 
changed,  and  therefore  trover  lies  against  B.     R.  1  Sal.  283.(m) 

Trover  lies  against  husband  and  wife,  supposing  the  conversion  by  both  ; 
for  it  is  a  tort.     R.  1  Rol.  6.  1.  15.     R.  Yel.  165.     Vide  cont.  1  Brownl.  3. 

But  if  the  conversion  be  alleged  ad  usvm  ipsorum,  it  is  bad.  R.  2  Cro. 
661.  Jon.  16.  264.  443«  R.  1  Rol.  6.  L  15.  27.  30.  R.  Cro.  Car.  254. 
494.     Semb.  Mar.  pi.  94.     Vide  Baron  and  Feme,  (Y). 

[*]  Yet,  if  the  jury  find  the  wife  not  guilty,  a  declaration,  which  alleges 
a  conversion  ad  usum  ipsorum,  will  be  aided.  R.  Mar.  pi.  134.  Vide  Ac- 
tion, (G) 

If  goods  come  to.  several  successively,  trover  lies  against  any  of  them, 
who  convert  them,  (n) 

If  bank  bills,  tickets,  &c.  stolen  or  lost,  are  paid  or  delivered  to  another 
without  consideration,  trover  lies  against  any  one  in  whose  hands  they  are 
found.     Scmb.  1  Sal.  284. 


(I)  1.  So  against  the  master  for  goods  delivered  to  the  servant  to  be  assayed*  Str.  §05.— 
2.  So  for  jewels  taken  out  of  the  socket  by  the  servant.  Ibid. — 3.  So  against  a  servant  foe 
converting  by  his  master's  order,  though  to  his  master's  use.     1  Wils.  328*     See  Pal.  Phil. 

(m)  Vide  etiam  Str.  1187.     1  Wils.  8.     3  Atk.  44. 

(iO  1.  Hence  against  the  plaintiff  in  an  execution  against  the  goods  of  a  bankrupt,  with* 
out  joining  the  officer.  Str.  996. — 2.  So  against  the  officer  for  selling  after  notice.  1  Burr, 
20.  1  T.  R.  475.-3.  So  against  the  vendee.  1  Burr.  34.-4.  So  against  all  three.  1 
Burr.  22. 

[#428J 
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If  a  bill  payable  to  A.  or  bearer  be  found  by  B.,  who  for  a  valuable  con- 
sideration gives  it  to  another,  trover  lies  for  it  against  B.     1  Sal.  126* 

\  Trover  will  he  against  executors,  where  the  thing  itself  has  been  so 
converted  as  to  increase  -the  testator's  estate.     M'Kinnie's  Exrs.  v.  Oli- 

Shant's  Exrs.     1  Hayw.  4.     Decrow  p.  Mora's  Exrs.  1  Hayw.  21.  Clark  v. 
[enan,  1  Hayw.  308.     Avery  v.  Moore's  Exrs.  1  Hayw.  362.  \ 

(E)  CONVERSION,  WHAT. 

If  goods  are  bailed,  and  not  delivered  (o)  upon  demand  (/>)  this  is  evi- 
dence of  a  conversion.     R.  1  Rol.  5. 1.  50.     10  Co.  56.  b. 

But  if  it  be  found  by  special  verdict,  it  shall  not  be  adjudged  a  conversion. 
Cont.  per  three  J.  Mo.  460.  Cro.  El.  495.  but  Poph.  ace.  and  it  was  ad- 
journed for  a  little  time,  and  afterwards  adjourned.  Dub.  2  Bui.  308.  1 
Rol.  5.  1.  50.  R.  ace.  10  Co.  57.  Hob.  187.  R.  2  Mod.  245.  Ace.  if 
they  are  goods  that  they  may  be  known.     1  Rol.  131. 

If  goods  are  found,  and  not  delivered  upon  demand  (q),  this  is  a  conver- 
sion.    R.  1  Rol.  5. 1.  45.     R.  Cro.  Car.  262. 

So,  if  a  thing  cannot  be  known,  a  denial  shall  be  adjudged  a  conversion, 
though  it  be  upon  a  special  verdict :  as,  in  trover  for  money  out  of  a  bag ; 
for  there  can  be  no  other  conversion  of  it  proved,  but  the  refusal  to  deliver 
it.     Per  three  J.  1  Rol.  131,  2. 

If  a  man  make  use  of  the  thing  found,  it  will  be  a  conversion.  Cro.  EI. 
219. 

{  Any  intermeddling  with  property,  or  the  exercise  of  any  dominion  ovet 
it,  subversive  of  the  dominion  of  the  owner,  or  the  nature  of  the  bailment,  if 
it  be  bailed,  is  evidence  of  a  conversion.  Reid  v.  Colcock,  1  Nott  Si 
M'Cord,  592.  Kinder  v.  Shaw,  •Mfass.  Rep.  398.  Barton  v.  White's 
Admr.  1  Har.  and  Johns.  519.  cKstol  v.  Burt,  7  Johns.  Rep.  254. 
Murray  v.  Burling,  10  Johns.  Rep.  172.  Kennedy  t>.  Strong,  14  Johns. 
Rep.  128.  } 

If  a  man  give  leave  to  have  trees  put  into  his  garden,  and  afterwards  re- 
fuse to  let  the  owner  take  them,  it  will  be  a  conversion.     Mod.  Ca.  170. 

If  a  man  deliver  the  oats  of  another  to  B.  to  be  made  oatmeal,  and  the 
owner  afterwards  prohibits  him,  but  yet  B.  makes  the  oatmeal,  this  is  a  con-' 
version.     Pet  Berkly,  1638.  (r) 

(•)  1.  Assuming  a  dominion  over  property  without  right,  is  a  conversion.  6  T.  R.  298.— 
2.  So  refusing  to  restore  property.  Lofft,  89. — 3.  An  unauthorized  detention  upon  the 
ground  oflien,  is  a  conversion.  1  Taunt.  391.— .4.  The  indorsement  and  delivery  of  a  bill 
of  lading,  is  a  conversion,  though  the  transfer  is  ineffectual.    4  Taunt.  24. 

(jp)  1.  On  a  bailment  determined  by  an  unauthorized  user,  demand  of  possession  is  unne- 
cessary. 2  T.  R.  463.-2.  But  it  is  necessary  where  assignees  bring  trover  for  goods  collu- 
sively  sold  on  the  eve  of  bankruptcy.  2  H.  B.  135. — 3.  Tender  in  satisfaction  of  lien  to 
one  in  unauthorized  possession  is  unnecessary.     2  T.  R.  485. 

(£)  The  discounting  by  a  banker,  after  notice,  of  a  lost  bill,  made  payable  at  his  house, 
debiting  the  acceptor,  and  handing  over  to  him  the  bill,  with  a  discharge  written  thereon, 
is  a  conversion  as  against  the  loser.    4  Taunt.  799. 

(r)  1.  Where  A.  a  broker;  purchased  tobacco  for  B.  and  placed  it  in  the  king's  ware- 
house in  his  own  name,  and  then  transferred  it  into  the  name  of  C  as  a  pledge  ;  held,  that 
B.  after  demanding  the  tobacco  of  C,  and  his  refusal  to  deliver  it  up,  might  have  trover. 
2  Smith,  557.  6  East,  538. — 2.  The  bankrupt,  before  his  bankruptcy,  made  a  bona  fide, 
though  defective  transfer  of  a  ship  ;  after  his  bankruptcy,  the  vendee  sold  it  to  another, 
'who  sent  it  to  sea,  where  it  foundered.  Held  a  conversion  in  the  first  vendee.  5  East,  4Q7. 
1  Smith,  487.  —3.  Vide  Str.  813 4.  Str.859. 
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[*"|If  a  mail  misuse  (*)  a  thing  found,  that  will  be  a  conversion  ;  as,  if  he 
throw  paper  into  the  water,     Cpo.  El.  219. 

So,  if  he  misuse  a  thing  intrusted  to  his  care  ;  as,  if  a  carrier  stell  goods 
delivered  to  him  for  carriage.     2  Sal.  655.  (/) 

Or  break  open  a  box,  and  take  the  goods  to  himself.     2  SaL  655. 

If  A.  not  being  executor  or  administrator,  request  B.  to  provide  for  tht 
funeral  of  a  deceased,  and  afterwards  deliver  goods  of  the  deceased  in  sat- 
isfaction, trover  lies  by  the  executor  or  administrator  against  B.  for  these 
goods.     Per  Holt,  Carth.  1 04.     Skin.  274.  (u) 

If  a  man  ride  the  horse  of  another,  and  afterwards  re-deliver  him  to  the 
owner  ;  this  does  not  purge  the  conversion,  but  goes  in  mitigation  of  dam- 
ages.     R.  1  Rol.  5. 1.  40. 

But  the  negligent  (x)  custody  of  a  thing  is  not  a  conversion  (y) ;  as,  if  a 
barrel  of  butter  be  bailed  to  another,  qui  negligenter  custodivit,  ita  quod  it 
was  spoiled.     R.  Cro.  El.  2*9,     Ow.  141. 

So,  if  a  carrier  neglect  goods  delivered  for  carriage,  whereby  they  are 
spoiled.     R.  2  Sal.  655. 

So,  if  goods  are  stolen  out  of  the  custody  of  a  common  carrier,  that  is 
not  a  conversion.     1  Rol.  6.  L  5. 

Or  taken  by  force,  or  upon  an  execution,  out  of  the  custody  of  him  who 
found  them.     Per  Holt,  C.  J.  at  Hertford,  5  Ann. 

{  A  conversion  before  the  commencement  of  the  action,  must  be  proved ; 
a  demand  and  refusal,  or  sale  of  the  property,  afterwards,  is  not  sufficient* 
Storm  v*  Livingston,  6  Johns.  Rep.  44.  A  demand  of  payment  or  satis- 
faction, is  a  sufficient  demand.     La  Place  v.  Aupoix,  1  Johns.  Cas.  406. 

What  shall  be  considered  as  evidence  of  conversion,  in  other  cases.  Ju- 
dah  v.  Kemp,  2  Johns.  Cas.  411.  Sho^well  t>.  Few,  7  Johns.  Rep.  302. 
Durell  v.  Mosher,  8  Johns.  Rep.  JJp&T  Babcock  v.  Gill,  10  Johns.  Rep. 
287.     Kennedy  v.  Strong,  14  Johns.  Rep.  128. 

A  tortious  taking  is,  of  itself,  evidence  of  a  conversion.  Farrington  x*. 
Payne,  15  Johns.  Rep.  431.  } 

(F)  WHEN  TROVER  DOES  NOT  LIE. 

But  trover  does  not  lie  without  a  conversion  :  as,  if  goods  found  are  tak- 
en out  of  his  custody  before  any  conversion.  D.  2  Mod.  243.  As,  upon 
an  execution,  or  by  violence.     Per  Holt,  C  J.  at  Hertford,  5  Ann* 

If  goods  delivered  to  a  carrier  are  stolen ;  for  that  is  not  a  conversion. 
R.  1  Rol.  6.  1.  5.  {z\ 

It  does  not  lie  by  him,  who  has  only  the  possession,  but  no  property. 
2  Bui.  135.  J  Vide  Hostier's  Admrs.  v.  Skull,  Tay.  152,  Hotchkiss  r. 
M'Vickgur,  12  Johns.  Rep.  403.     Sheldon  t>.  Soper,  14  Johns.  Rep.  352. 

Trover  will  not  lie  without  either  a  general  or  special  property  in  the 
plaintiff.  Patterson  v.  Clarke,  15  Johns,  Rep.  205.  M'Donald  v.  Hew- 
ett,  15  Johns.  Rep.  349.     Prescott  v.  De  Forest,  16  Johns,  Rep.   159. 


(*)  If  part  of  the  liquor  is  drawn  out  of  a  vessel,  and  it  is  filled  up  with  water,  this  is  a 
conversion  of  all  the  liquor.     Str.  576. 

(*)  An  anauthorized  user  of  property  bailed  is  a  conversion.     4  T.  R.  260. 

(u)  Goods  taken  in  intestate's  life,  and  kept  till  his  death,  but  not  used  till  after;  it  is 
a  conversion  in  the  life  time.-    Str;  60 

(x)  The  neglect  to  replace  goods  removed  by  right  is  no  conversion.     Str.  128. 

(y)  Negligence  in  an  agent  is  not  a  conversion.    2  B.  &  P.  43*.    5  Burr.  2825. 

(*)  Supra  (E.) 
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Mather  v.  The  Ministers  of  Trinity  Church,  3  Serg.  &  Rawle,  509.    Yoner 
v.  Neidig,  1  Yeates,  19.  } 

If  A.  purchase  an  annuity  ticket,  which  he  does  not  take  a  transfer  of, 
countersigned,  and  entered  in  the  office,  but  has  only  the  name  of  the  ven- 
dor indorsed,  if  the  ticket  be  afterwards  sold,  and  come  by  several  hands  to 
B.,  who  takes  a  transfer  from  the  first  vendor,  countersigned  and  entered  in 
the  office,  the  executors  of  A.  cannot  maintain  trover  ;  for  they  have  no 
property.     It.  Eq.  Ca.  45.     Second  part  of  2  Mod.  Ca. 

It  does  not  lie  against  him,  who  has  a  property  by  gift,  sale,  &c.  (a) 

Nor  against  one,  who  has  a  possession  by  -  lawful  means  (b)  :  as,  if  the 
king's  purveyor  take  beds  for  the  king's  servants.  Per  Warburton,  1  RoL 
6.  1.  7. 

[*JIf  a  master  brings  a  replevin,  and  the  servant  carry  the  goods  to  his 
master,  though  he  had  no  title,  trover  does  not  lie  against  the  servant.  R. 
2  Mod.  244. 

If  a  man  find  a  bank  bill,  and  for  a  valuable  consideration  deliver  it  to 
A.,  trover  does  not  he  against  A.  Per  Holt,  at  Guildh.  1698.  Yide  1  Sal. 
284.  (c) 

If  a  man  purchase  goods  in  market  overt,  trover  does  not  lie  against  him* 
R.  Cro.  El.  485. 

So,  if  an  innkeeper  detain  a  horse,  till  he  be  paid  for  his  eating.  R.  Per 
three  J.  3  Bui.  270.     Dub.  1  Bui.  1 70. 

If  a  man  pay  money  that  is  stolen,  to  A.,  trover  does  not  lie  against  him 
by  the  owner.     Per  Holt,  1  Sal.  284. 

So  if  be  pay  tickets,  exchequer  bills,  &c.  stolen  or  lost,  for  a  valuable 
consideration.     1  Sal.  284.  126. 

{  It  does  not  lie  for  property  taken  on  the  high  seas,  in  a  case  involving 
the  question  of  prize  or  no  prize.  Simpson  v.  Nadeau,  Cam.  &  Nor.  115. 
Vide  Hallett  v.  Novion,  14  Johns.  Rep.  273.  cont.  ut  semb.  \ 

(G)  THE  PROCEEDING  IN  TROVER. 

(G  1.)  The  declaration. — Must  shew  a  property  in  the  plaintiff. 

The  declaration  in  trover  generally  ought  to  shew  the  property  in  the 
plaintiff. 

Yet  if  it  says,  quod  quct.  fuit  possessionatus^  omitting  ut  At  bonis  suit 
propria*,  it  is  good.     R.  Mo.  691.     R.  Hard.  111. 

If  it  says,  that  the  testator  fuit  possessionatus,  and  made  the  plaintiff  exe- 
cutor ;  it  is  sufficient,  without  saying,  that  he  was  possessed.  R.  Lat.  21 4* 
Vide  ante,  (B.) 

If  the  declaration  shews,  that  the  plaintiff  was  possessed  ut  de  bonis  pro* 
priis,  it  is  sufficient,  though  the  goods  named  are  things  which  seem  annexed 
to  the  freehold  ;  for  that  shall  not  be  intended,  when,  they  are  named  de 
bonis  propriis.     R.  2  Cro.  129. 

(G  2.)  Must  express  the  goods  with  convenient  certainty. 

So  the  declaration  must  express  the  goods  demanded  with  convenient 
certainty. 


(a)Cowp.  814.     Dougl.  24.  ...  „ 

(b)  Trover  lies  for  goods  tortiouslj  sefced  by  revenue  officers  :  3  Wils.  146.     5  Burr. 
2657.     2  Str.  943.  accord,     Bunb.  67.  «0.  contra. 

(0  Vide  1  Burr.  453.  i>*4«,ti 
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And  therefore,  if  the  declaration  is  pro  diversis  vestimentis,  diversis  libris, 
&c.  without  saying,  how  many,  and  of  what  nature  they  are,  it  is  bad.  I 
Vent  114. 

Pro  ampvJlis,  without  shewing  the  number.     2  Lev.  176. 

For  such  and  such  goods,  et  aliis  ulensiliis,  And.  implements,  without 
saying,  quot,  aut  qualia.     R.  3  Lev.  18.     R.  Cro.  El.  817. 

Hamis,  Angl.  hooks,  without  saying,  of  what  sort.     2  Lev.  11. 

So,  for  six  tun,  without  saying,  of  what,  is  bad.     Dan.  25. 

So,  for  two  pair  of  pot-hooks,  and  (after  other  words)  hangers.  R.  Ray.  2. 

Pro  aliis  parvis  tamiolis,  Angl.  ribbons,  without  saying,  how  many,  or 
what.     R.  2  Lev.  85. 

So,  pro  viginti  ovibus,  matricibus,  et  agnis,  without  saying,  how  many 
ewes,  and  how  many  Iambs.     R.  lVent.  317. 

[*]Or,  pro  viginti  juvencis,  Angl.  bullocks  and  heifers,  without  saying,  how 
many  of  each  sort.     R.  1  Vent.  317. 

So,  though  the  words  are  explained  by  an  angtice,  it  is  not  sufficient. 

As,  trover  de  quodaminstrumento  vocat.  a  gridiron,  is  bad;  for  the  Latin 
word  does  not  import  it.     R.  1  Sid.  60. 

De  hama,  Angl.  a  crow  of  iron.     Per  three  J.  2  cont.  Yel.  68. 

De  salsura,  Angl.   a  salting-trough ;  for  here  is  no  Latin   for  trough. 
R.  1  Sid.  98. 

De  duodenis,  Angl.  gross ;  for  it  should  be  duodenis  duodecim.    2  Lev.  If* 

De  ferrametito,  Angl.  an  iron  range.     R.  2  Lev.  177. 
\  A  description  of  the  goods  in  a  schedule  annexed,  is  not  sufficient,  it 
being  no  part  of  the  declaration.    Kinder  v.  Shaw,  2  Mass.  Rep.  398.     Vide 
Teague  v.  Griffin,  2  Nott&  M'Cord,  93.    Vide  Bissel  v.  Drake,  19  Johns. 
Rep.  66;  \ 

(G  3.)  But  certainty  to  a  common  intent  is  sufficient. 

But  it  is  sufficient,  if  there  be  certainty  enough  to  describe  the  thing  to 
common  understanding.     Vide  Dan.  24.     Sho.  144. 

As,  trover  inter  alia,  de  vase  vini,  without  saying,  of  what  metal  is  go«<F; 
for  it  shall  be  intended  vas  ligneum.     R.  2  Vent  67. 

Trover  of  a  set  of  stones,  buttons,  &c.     R.  2  Vent.  78.  (d) 

Of  letters  patent,  without  mentioning  the  date.     R.  Hard.  111. 

De  librario  librorum,  without  saying,  how  many,  or  what ;  for  it  is  ascertain- 
ed by  the  word,  library.     Sho.  144.     1  Vent.  114. 

So,  de  plancis  granarii,  without  saying,  how  many.   R.   1    Sid.   98. 

De  cista  vestium;  for  it  is  ascertained  by  the  word,  cista.  R.  2  Cro. 
664,  5. 

De  tot  paribus  velorum  et  tegulorum^  Angl.   curtains  and  valence.     R. 
1  Sid.  445.     Vide  2  Sid.  1 74. 

So,  trover  de  decern  arboribus  will  be  good ;  though  properly  it  is  «r- 
bor,  dum  crescit*     R.  Sti.  235. 

Of  twenty  ounces  of  cloves  and  mace,  without  saying,  how  many  of  each,, 
or  that  they  were  mixed.     R.  2  Sal.  654. 

So,  trover  of  a  piece  of  cloth,  linen,  thread,  &e.  if  the  jury  can  know  it  so> 
well  as  to  give  damages  for  it.  Sho.  144.     R.   1  Lev.  303.  (c) 


(rf)  Trover  for  a  parcel  of  diamonds,  not  saying  how  many.     Str.  88T.     Ld.  Rd.    1530. 

(*)   1    For  a  piece  of  tepee,  not  saying  how  many  yards.     Str.  738. — 2.  For  a  parcel  of 
packcloths,  wrappers,  and  cords.     Str.  809.     Ld.  RcL    1529— 3.  For  60  pieces  of  square 
lunber  wood.     btr.  810, 
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Trover  deprovisionibus  eidem  navi  spectan*.     Sho.  1 44. 

De  scripto  suo  obligatorio^per  quod  tenPfuit  to  A.,  for  it  might  be  given  tp 
the  plaintiff-     R.  2  Sal.  654. 

De  decern  capsis  et  cistis,  without  saying,  quot  capsa  et  quot  cistce  ;  for  they 
are  the  same  thing.     Per  two  J.  Cro.  El.  819. 

De  tribus  struibus  fani>  Angl.  ricks  of  hay,  without  saying  quot  carectatat, 
R.  1  Lev.  301. 

De  mensa  cum  pluteis  et  abicis,  without  saying,  how  many ;  for  it  is  the 
fashion  for  a  kitchen  table.     R.  Skin.  289. 

So,  trover  of  such  and  such  goods,  without  saying  of  what  value.  Per 
three  J.  2  cont.  R.  2  Cro.  130. 

De  armamentis,  tormmtis,  et  aliis  suppeditamentis  eidem  navi  spectantibus, 
without  saying,  what  in  particular ;  for  the  goods  are  ascertained  to  be  such 
as  belong  to  the  ship.     ft.  Carth.  131. 

[*](G  4.)  So,  words  of  art,  &c. 

So,  it  is  sufficient,  if  the  goods  be  expressed  by  words  coined  by  art :  As, 
trover  de  30  toddis  lana^  20  barrellis  cervisia,  &c.     R.  1  Bui.  126. 

But  it  is  proper  to  express  such  words  with,  anglice* 

So,  false  Latin  does  not  vitiate  a  declaration. 

And  if  the  words  are  expressed  with,  anglice,  or  vocat.  it  is  well ;  though 
the  words  are  false  or  incongruous  Latin.     R.  2  Cro.  129. 

So,  if  the  words  are  sensible,  and  an  anglice  be  added,  which  is  vicious,  it 
shall  be  rejected.     R.  5  Mod.  178. 

Or,  the  anglice  expresses  more  than  the  Latin  word  imports.  R.  2*Rol. 
254,  5. 

And  if  there  be  trover  for  several  goods  in  particular,  after  a  general  ver- 
dict for  the  plaintiff,  if  any  particular  be  not  sensibly  expressed,  the  damages 
shall  not  be  intended  to  be  given  for  it.  D.  1  Sid.  183.  R.  Ray.  1.5.  2 
Vent.  78.  Ace.  3  Lev.  336.  R.  1  Sid.  98.  Carth.  131,  Vide  in  Da- 
mages, (E  6.) 

So,  if  any  particular  be  expressed  by  a  word  not  Latin.     R.  1  Sid.  98. 

So,  if  there  be  convenient  certainty,  it  shall  be  aided  after  verdict,  Cro. 
El.  817.     Vide  Pleader,  (C  24.  87.)  (/) 

So,  if  the  possession  be  of  a  single  thing,  and  the  declaration  allege  a  con- 
version o{  bona  pradicta  it  will  be  well  \ipon  a  general  demurrer.     R.  Lut. 

1537. 

So,  if  any  part  be  insensible,  or  uncertain,  it  will  be  well  upon  a  general 
demurrer ;  for  the  plaintiff  may  take  several  damages,  and  release  for  this 
particular.     R.  1  Sal.  218.     Vide  in  Pleader,  (Q  3.) 

If  the  declaration  charge  the  defendant,  that  the  goods  devenerunt  ad  ma- 
nus,  generally,  without  saying,  per  inventionem,  or  how,  it  is  good.  R.  after 
verdict.     Lat.  214.     Dan.  23. 

So,  if  it  do  not  say,  that  the  plaintiff  lost  the  goods.     R.  Cro.  El.  781. 

(G  5.)  Must  allege  a  conversion. 

But  the  declaration  ought  to  allege  a  conversion. 

How  a  conversion  shall  be  alleged  in  an  action  against  husband  and  wife, 
vide  ante,  (D). 

So  it  must  allege  the  time  and  place  of  the  conversion ;  for  it  is  traversa- 


(/)  Trover  for  *'  old  iron,"  good  after  verdict.    Wfllei,  70.    Pr.  Reg.  412, 
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We.     Per  two  J.  1  Brownl.  8.    Cro.  EL   97,  8.  78.     Vide  Pleader,  (C 
J  9,  20.) 

(G  6.)  The  plea. 

In  trover  the  defendant  can  plead  nothing,  but  not  guilty,  (g)  or,  a  release* 
Per  Twisd.  1  Keb.  305. 

Though  the  trover  be  against  an  executor,  for  goods  converted  by  his  tes-t 
tator.     Dub.  Sav.  13. 

For,  in  many  cases,  matter  of  justification  amounts  only  to  the  general  is- 
sue.    Vid.  Ent.  9,  10.     Vide  1  Keb.  305.  (A) 

[*]And  if  the  defendant  plead  a  matter  which  amounts  to  the  general  is- 
sue, and  if  the  plaintiff  demur,  and  the  defendant  will  not  take  the  general 
issue,  but  will  join  in  demurrer,  a*  writ  of  inquiry  shall  be  awarded.  R.  1 
Prownl.  5.     2  Cro.  165.  819.  R.  10  Co.  95.  a.     Vide  in  Pleader,  (E  14.) 

As,  if  the  defendant  plead,  a  sale  to  him  in  market  evert.  R.  2  Cro.  165. 
Cont.  Cro.  El,  485, 

A  gift  to  him  by  A.  who  found  the  goods.  Cont.  Cro.  El.  262.  R.  ace, 
Lat.  185,  6. 

A  sale  to  him  by  A.  who  did  not  deliver  them,  but  afterwards  sold  them 
to  the  plaintiff,  who  lost  them,  and  the  defendant  found  the  goods.  R.  2 
Cro.  319. 

Property  in  himself,  who  lost  them,  and  th$  plaintiff  found  them,  and  af. 
terwards  lost  them,  whereby  he  seised  them.     K,  Cro.  El.  146. 
Seizure  as  a  waife.     R.  Cro.  El.  1 74. 

Taking  as  tithes  severed,     R.  Cro.  Car.   157.     R.   10  Co.  88.  b.     Lat, 

185. 

Taking  for  toll.     Semb,  Jon.  240. 

Detainer  til)  paid  for  salvage.     2  Sal.  654. 

He  may  plead  not  guilty,  infra  6  Annos.     Lut.  99.  (i) 

ACTION  UPON  STATUTE, 

(A)  WHEN  IT  LIES.  p.  434, 

(A  1,)  For  a  recom pence,  p.  435, 

(A  2.)  For  recovery  of  an  advantage,  p.  435, 

(A  3,)  What  averments  are  necessary  in  an  action  upon  a 

statute,  p.  435. 
(A  4.)  By  way  of  prohibition,  p.  436. 

(B)  WHEN  AN  ACTION  DOES  NOT  LIE  UPON  A  STATUTE.  » 

436.  *' 

(C)  WHEN  AN  ACTION  LIES  UPQN  A  STATUTE,  OR  AT  COM- 

MON LAW.  p.  436. 


(g)  Judgment,  after  verdict  for  plaintiff,  on  rum  assumpsit,  will  be  arretted.    Barnes 

(h)  !.  A  lien  is  a  defence  in  trover.     4  Burr.  2919.— 2.  Vide  Str.  651.    4  Burr.  2210. 

(/)  Where  the  chattel  Is  specific,  and  the  value,  quality,  and  quantity  are  ascertained, 
and  there  are  no  grounds  for  damages  beyond  the  value,  it  may  be  brought  into  court,  other- 
wise not.    3  Burr.  1363.    2  Blk.  902, 
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(D)  WHEN    IT  DOES  NOT  LIE   IN   THE   COURTS  OF  WEST- 

MINSTER.  p.  436. 

(E)  ACTION  UPON  STATUTE,  BY  qui  tarn,  &c.  p.  437. 

(E  1.)  How  it  shall  be  brought ; — By  information,  or  orig- 
inal. Vide  Indictment,  ^A). — Information,  (A  1, 
13.)  p.  437. 

(E  2.)  When  an  action  lies  by  qui  torn,  fyc.  p.  439. 

[*](F)  ACTION  UPON  STATUTE  BY  THE  PARTY  GRIEVED ; 
WHEN  IT  SHALL  BE.  p.  441. 

(G)  WHEN  A  STATUTE  SHALL  BE  RECITED,  p.  442. 

(H)  WHEN  IT  NEED  NOT.  p.  442. 

(I)  HOW  A  STATUTE  SHALL  BE  RECITED,  p.  443. 

(A)  WHEN  IT  LIES. 

(A  1.)  For  a  recompence. 

Upon  every  statute,  made  for  the  remedy  of  any  injury,  mischief,  or  griev- 
ance, an  action  lies  by  the  party  grieved,  (a)  either  by  the  express  words 
of  the  statute,  or  by  implication.  2  Inst.  55.  118.  10  Co.  75  b.  {  Semb. 
cont.  Jones  v.  Estis,  2  Johns.  Rep.  379.  } 

And  such  action  shall  be,  for  a  recompence  tothe  party,  or,  by  way  of  pro- 
hibition. 

By  the  st.  36  Ed.  3.  9.  if  any  man  find  himself  grieved  contrary  to  the 
articles  above  written,  or  others  contained  in  divers  statutes,  and  will  come 
to  the  chancery,  and  complain,  he  shall  there  have  remedy  by  force  of  the 
said  statutes,  viz.  by  original  writ  out  of  chancery.     2  Inst.  55. 

And  thereforea  whereby  the  st.  M.  Ch.  9H.  3.  29.  it  is  enacted,  quodnuller 
liber  homo  cipiatur,  vel  imprisonetur,  <frc.  nisi  per  legem  terra,  if  any  be  im«» 
prisoned  contrary  to  law,  he  may  have  an  action  founded  upon  this  statute. 
2  Inst.   55. 

So,  a  man  aggrieved  contrary  to  the  st.  M.  Ch.  9  H.  3.  35.  which  enacts, 
quod  vicecomes  non facial  turnum  suum  nisi  bis  in  anno,  ire.  shall  have  an 
action  upon  this  statute,  though  no  action  be  expressly  given.  2  Inst.  74. 
F.  N.  B.  161.  D. 

So,  upon  other  clauses  of  M.  Ch.  2  Inst.  55.  74. 

Or,  contrary  tothe  st.  of  Marl.  52  H.  3.  10.  if  a  man  be  distrained  to  come 
to  a  leet,  who  need  not.     2  Inst.  122.     F.  N.  B.  160,  161.  D. 

So  a  man  shall  have  an  action  upon  the  st.  of  Marl.  52  H.  3.  15.  if  he  be 
distrained  out  of  the  fee,  or  on  the  highway,  contrary  to  this  statute.  2  Inst. 
131.  104. 

So  a>  demandant  or  plaintiff,  a  tenant  or  defendant,  who  is  delayed,  or 
prejudiced  by  the  sheriffs  returning  jurors,  who  are  above  70  years  of  age, 

-  ■  - ■        -    '  '  —  i  -  - 

(a)  1,  Which  suit  is  not  considered  a.  penal  action.  2  T.  R.  154.— 2.  And  therefore 
costs  are  due  therein.  Ibid.— 3.  So  the  damages  giren  by  a  remedial  statute  are  not  in  the 
nature  of  a  penalty,  but  are  a  compensation  for  an  injury  sustained.  2  T.  R.  154.— 4.  And 
the  st.  3 1  Eliz.  c.  5.  limiting  the  time  for  suing  on  a  penal  statute,  does  not  extend  to  suits  on 
remedial  statutes.    2  T.  R.  155.  n. 
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infirm,  or  not  commorant  in  the  same  county,  may  have  an  action  fpr  it  up- 
on the  st.  W.  2.  38.  2  Inst.  447. 

So  an  action  upon  the  statute  lies  for  the  party  grieved  upon  every  reme- 
dial branch  of  the  st.  W.  2.  for  his  relief.     2  Inst.  486. 

So  an  action  lies  upon  the  stat.  of  oblivion,  12  Car.  2.  11.  for  the  penal- 
ty,  against  him,  who  speaks  words  to  revive  the  memory  of  the  late  differ- 
ences.    1  Lev.  26. 

[*](A  2.)  For  recovery  of  an  advantage. 

So  an  action  lies  upon  the  st.  31  H.  8.  and  32  H.  8.  for  money  devised 
to  be  paid  out  of  lands ;  for  in  all  cases,  where  a  man  has  an  advantage 
given  to  him  by  force  of  an  act  of  parliament,  he  shall  have  a  remedy  for  it 
by  common  law,  without  the  aid  of  a  court  of  equity.  Per  Holt,  Mod.  Ca. 
26. 

And  the  action  upon  the  statute  shall  be  maintained  against  the  terreten- 
ant.     Mod.  Ca.  27. 

(A  3.)  What  averments  are  necessary  in  an  action  upon  a  statute. 

If  an  action  be  founded  upon  a  statute,  the  plaintiff  must  aver  every  mat- 
ter, which  is  requisite  to  intitle  him  to  an  action.  Vide  in  Pleader,  (C  76.) 
\  In  an  action  to  recover  a  penalty  given  by  statute,  it  is  sufficient,  if  it 
appear,  that  the  action  is  brought  upon,  and  that  the  offence  charged,  is  a 
breach  of  the  statute,  though  the  averment  contra  forman  statuti  be  omitted. 
Barkhamsted  v.  Parsons,  3  Conn.  Rep.  1.  As  to  the  necessary  averments, 
and  proof  of  them,  see  the  following  cases.  Livermore  v.  Bosswell,  4  Mass. 
Rep.  437.  Commonwealth  t>.  Messenger,  4  Mass.  Rep.  462.  Buruham 
?•  Webster,  5  Mass.  Rep.  266.  Britton  v.  Ridgely,  4  Har.  and  M'Hen. 
503. 

If  a  statute  gives  no  form  of  declaring,  the  plaintiff  must  state  the  special 
matter  upon  which  the  cause  of  action  arises.  Cole  v.  Smith,  4  Johns. 
Rep.  193.  Morrell  u.  Fuller,  7  Johns.  Rep.  402.  S.  C.  8  Johns.  Rep. 
168.  } 

But  where,  by  the  proviso  in  a  statute  a  person  is  excepted  within  such 
circumstances,  and  not  in  the  body  of  it,  the  plaintiff  need  not  shew,  that  he 
is  not  within  the  exceptions ;  for  that  shall  come  from  the  other  party. 
Semb.  1  Lev.  26.  (6)  {  Vide  Sheldon  v.  Clark,  1  Johns.  Rep.  513.     Ben- 

(6)  1.  It  is  a  settled  rule,  that  in  declaring  for  a  penalty  under  an  act  of  parliament,  the 
declaration  must  negative  that  the  defendant  is  within  any  of  the  exceptions  contained  in 
the  clause  which  creates  the  offence.  If  exemptions  are  introduced  by  a  subsequent  clause, 
they  are  matters  of  defence.  1T.R.  141. — 2.  If  an  exemption  from  the  penalty  of  a  for- 
mer statute  is  made  by  a  subsequent  one,  it  is  matter  of  defence,  and  the  plaintiff,  there- 
fore, in  an  action  for  the  penalty,  need  not  negative  that  the  defendant  is  within  it*  1  T. 
R.  320. — 3.  In  an  information  on  a  penal  statute,  any  exceptions,  in  the  clause  enacting  the 
forfeiture,  or  in  a  previous  clause  to  which  it  refers,  must  be  negatived  ;  though  not  those  in 
a  subsequent  clause.  6  T.  R.  559.  1  Ld.  Rd.  120.— 4.  The  rule  is  inveterate,  that  if 
there  be  a  substantive  proviso  in  an  act  of  parliament  creating  an  exception,  it  is  for  the  party 
who  would  bring  himself  within  it  to  plead  it.  Thus  the  statute  43  Geo.  3.  c.  84.,  prohib- 
its, under  a  penalty,  a  spiritual  person  from  absenting  himself  from  his  benefice  for  more  than 
a  certain  time  in  any  one  year.  There  is  a  proviso  excepting  benefices  that  have  vicars  en- 
dowed, or  perpetual  curate,  and  have  no  cure  of  souls.  By  the  above  rale,  an  informer  su- 
ing for  the  penalty  need  not  aver  that  the  defendant's  benefice,  or  rectory,  has  cure  of  souls. 
2  M.  &  §.  534.  5  Taunt.  2. — 5.  Semble,  that  where  a  penal  action  is  limited  to  a  certain 
time,  a  declaration  for  the  penalty  need  not  aver  that  the  act  was  committed  within  the  time 
prescribed.  2  East,  333.-6.  Where  a  penal  action  is  limited  to  six  lunar  months  after  the 
offence  committed,  and  the  declaration  avers  that  the  offence  was  committed  within  six  cal- 
endar months,  no  objection  can  be  taken  after  verdict,  since  the  plaintiff  must  have  proved 
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net  *.  Hard,  3  Johns.  Rep.  438.  Teel  v.  Fonda,  4  Johns.  Rep.  304. 
Hart  v.  Cleis,  8  Johns.  Rep.  33.  Semb.  cont.  Blasdeil  v.  Hewit,  3 
Caines'  Rep.  1 37.  } 

(A  4.)  By  way  of  prohibition. 

So,  sometimes  the  party  aggrieved  contrary  to  a  statute  shall  have  a  rem- 
edy by  action  upon  the  statute,  by  way  of  prohibition  :  as,  if  a  feoffee  be 
distrained  for  several  services,  which  are  not  contained  in  his  charter  of 
feoffment,  contrary  to  the  st.  of  Marl.  52  H.  3.  9.  he  shall  have  a  writ  of 
contra  formam  feoff amenti ;  which  is  a  prohibition  to  the  lord,  or  his  bailiffs 
to  distrain  him.     2  Inst,  118.     F.  N.  B.  162.  F. 

[*](B)  WHEN  AN  ACTION  DOES  NOT  LIE  UPON  A  STATUTE. 

But  if  a  statute  prohibits  a  thing  to  be  done,  an  action  does  not  lie  against 
him,  who  proceeds  in  a  course  of  law  to  contend,  whether  such  a  thing  be 
prohibited  or  not. 

As,  if  a  man  sue  in  the  spiritual  court  for  tithes  of  gross  trees,  an  action 
does  not  lie  upon  the  st.  45  Ed.  3.  3.  which  enacts,  that  tithes  shall  not  be 

!>aid  of  them  ;  nor  upon  the  st.  32  H.  8.  7.  which  enacts,  that  none  shall  sue 
or  them ;  for  a  man  may  contend,  whether  the  trees,  of  which  the  tithes  are 
demanded,  are  gross  trees  or  not.     R.  2  Cro.  133. 

(C)  WHEN  AN  ACTION  LIES  UPON  STATUTE,   OR  AT  COM- 
MON LAW. 

So,  if  a  statute  gives  a  remedy  in  the  affirmative,  (without  a  negative  ex- 
pressed or  implied,)  for  a  matter,  which  was  actionable  by  the  common  law, 
the  party  may  sue  at  the  common  law,  as  well  as  upon  the  statute  ;  for  this 
do€s  not  take  away  the  common  law.     2  Inst.  200. 

As,  he  may  have  trespass  for  spoiling  his  park  at  the  common  law,  or,  an 
action  upon  the  statute  de  malefactoribus  inparcis.     2  Rol.  49. 

Trespass  for  taking  his  ward,  or,  ravishment  of  ward  upon  the  statute.  2 
Rol.  49. 

Trespass  for  mayhem,  or,  appeal  of  mayhem  upon  the  statute.     2  Rol.  40. 

If  the  action  concludes,  contra  formam  statuti,)  where  it  lies  at  the  com- 
mon law,  or  upon  a  statute,)  and  the  statute  is  mistaken,  whereby  the  de- 
claration will  be  bad  upon  the  statute,  but  good  by  the  common  law  ;  the 
words,  contra  formam  statuti  shall  be  rejected.  R.  P.  9  W.  3.  inter  Bennet 
and  Talbois,  (reported  Comyns's  Reports  26.) 

So,  if  there  be  no  statute,  and  the  action  is  maintainable  only  by  the  com- 
mon law.     P.  9  W.  3.     (Reported  Comyns^s  Reports  26.) 

So,  if  an  indictment  be  against  three,  and  one  only  is  within  the  statute  ; 
it  shall  be  good  against  the  others  at  the  common  law,  and  contra  formam 
statuti  goes  to  him  only,  who  was  guilty  within  the  statute.  P»  9  W.  3. 
(Reported  Comyns's  Reports  26.) 

But  if  a  man  bring  his  action  at  the  common  law,  he  waives  his  remedy 
by  the  statute.     2  Rol.  49. 

\  But  where  a  statute  creates  a  new  right,  and  prescribes  a  remedy  for 


that  his  suit  was  commenced  within  the  time  prescribed,  or  he  could  not  hare  recovered.  2 
East,  333 — 7.  In  an  information  for  post-dating  a  draft,  it  is  not  necessary  to  set  it  out  in  the 
language  in  which  it  was  originally  drawn.    Wightw.  9. 
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the  enjoyment  of  it,  he  who  claims  the  right,  must  pursue  the  statute  reme- 
dy. Gedney  v.  The  inhabitants  of  Tewkshury,  3  Mass.  Rep.  307.  Smith 
i?*  Drew,  5  Mass.  Rep.  514.  And  where  a  new  right  is  created,  and  no  re- 
medy is  prescribed,  the  common  law  will  furnish  an  adequate  remedy. 
Bigelow  v.  The  Cambridge  and  Concord  Turnpike  Corporation,  7  Mass. 
Rep.  202.     Vide  Bigelow  v.  Johnson,  13  Johns.  Rep.  428. 

And  where  the  legislature  authorizes  an  act  which  will,  necessarily,  pro- 
duce injury  to  another,  he  who  does  the  act  is  not  liable  in  an  action  at 
common  law,  as  a  trespasser,  but  the  party  injured  must  pursue  the  remedy 
provided  by  the  legislature.  Stowell  x>.  Flagg,  1 1  Mass.  Rep.  364.  Ste- 
vens v.  The  Proprietors  of  the  Middlesex  Canal,  12  Mass.  Rep.  466. 

If  a  statute  gives  a  remedy  in  the  affirmative,  without  a  negative  express 
or  implied,  for  a  matter  actionable  at  common  law,  the  party  may  pursue 
either  remedy.  Almy  v.  Harris,  5  Johns.  Rep.  175.  Scidmore  r.  Smith, 
13  Johns.  Rep.  322. 

The  remedy  by  distress  and  sale  of  beasts,  damage  feasant,  does  not  take 
away  the  common  law  remedy,  by  action  of  trespass.  Colden  v,  Eldred, 
15  Johns.  Rep.  220.  } 

(D)  WHEN  IT  DOES  NOT   LIE  IN   THE  COURTS  OF   WEST- 

MINSTER. 

By  the  st.  21  Jac.  4.  All  offences  to  be  committed  against  any  penal  sta- 
tute, for  which  any  informer  may  ground  any  action,  suit,  information,  &c. 
before  justices  of  assize,  nisi  prius,  gaol-delivery,  oyer  and  terminer,  or  jus- 
tices of  peace  in  quarter-sessions,  shall  be  sued  before  the  justices  of  assize, 
nisi  prius,  gaol-delivery,  over  and  terminer,  or  justices  of  peace  of  every 
county,  borough,  &c.  having  power,  &c.  wherein  such  offence  shall  be  com- 
mitted, at  the  choice  of  the  parties,  who  will  sue,  and  not  elsewhere :  and 
all  informations,  actions,  &c.  [*]hereafter  commenced  by  the  attorney-gene- 
ral, a  common  informer,  or  other  person  in  any  of  the  courts  of  Westmin- 
ster, for  any  the  said  offences,  shall  be  void. 

And  therefore  debt  does  not  lie  in  the  courts  of  Westminster  for  an  of- 
fence within  another  county,  though  it  cannot  be  sued  elsewhere  ;  for  the 
offence  may  be  prosecuted  before  justices  of  assize,  &c.  though  not  by  such 
action.  4  Inst.  172.  R.  cont.  1  Vent.  8.  1  Sid.  400.  Dub.  Lut.  165. 
R.  ace.  1  Sid.  401.  Semb.  cont.  Lat.  192.  R.  ace.  per  eleven  J.  10  W. 
3.     1  Sal.  373.     R.  cont.  3  Lev.  71.     It.  cont.  2  Mod.  246. 

So  an  information  does  not  lie  in  the  courts  of  Westminster,  where  it 
can  be  brought  before  justices  of  assize,  &c.  Semb.  2  Cro.  85.  R.  Carth. 
465.     1  Sal.  372.(c) 

By  the  st.  21  Jac.  4.  by  a  proviso  in  the  same  statute,  does  not  extend  to 
any  information  or  action  upon  statutes  against  popish  recusants,  or  for  re- 
cusancy, or  for  maintenance,  champerty,  or  buying  of  titles,  or  on  the  st.  of 
tonnage  or  poundage,  or  for  defrauding  the  king  of  his  customs,  subsidy,  im- 
post, prisage,  or  for  transporting  gold,  silver,  ordnance,  ammunition,  &c. 
wool,  or  leather. 


(c)  1.  By  st.  21  Jac.  1.  c.  4.  the  jurisdiction  of  the  courts  at  Westminster  in  actions  on 
penal  statutes  antecedent  to  itself,  is  taken  away  only  where  the  superior  and  inferior  courts 
therein  mentioned  have  a  concurrent  jurisdiction,  both  as  to  the  subject  matter  and  as  to  the 
mode  of  proceeding.  4T.  R.  109 — 2.  Jt  is  ousted  in  cases  under  st.  %h  Geo.  3.  c.  51.  3 
T.  R.  442.— 3.  So  in  suits  for  penalties  under  20J.  given  by  at,  39  Geo.  3.  c.  79.  6  Eaat%  aiS. 
1  Smith,  604. 
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So  it  does  not  extend  to  an  information  for  an  offence  not  determinable 
before  justices  of  assize,  &c.  As,  upon  the  st.  23  H.  fl.  4.  for  raising  the 
prices  of  beer,  &c.     R.  Cro.  Car.  1 12.     Hutt.  98.     Carth.  465,  6. 

Or,  upon  the  st.  21  H.  8.  13.  for  non-residence.  R.  Cro.  Car.  140. 

So  it  does  not  extend  to  debt  upon  any  subsequent  statute(d)  which  gives 
a  remedy  by  debt.  1  Sal.  373.  but  per  Holt,  it  must  be  laid  rn  the  proper 
county.     1  Sal.  373.     Vide  Action,  (N  10.) 

(E)  ACTION  UPON  STATUTE,  BY  qui  tarn,  &c< 

(E  1.)  How  it  shall  be  brought — By  information,  or  original* 

Actions  upon  statute  are,  at  the  suit  of  the  king  only,  viz.  by  indictment 
or  information*.     Of  which,  vide  Indictment,(A) — Information,  (A  1.) 

Or,  at  the  suit  of  the  party,(e)  qui  tam(f)  pro  domino  rege  qunm  pro 
seipso  sequitur ;  or,  at  the  suit  of  the  party  alone. (g)  Vide  information, 
(A3.) 

[*]if(A)  a  statute  gives  a  penalty  to  every  one,  who  will  sue,  an  action 
lies  by  qui  tarn,  ire.     3  Leo.  237.  m 

So,  if  a  statute  gives  a  moiety  of  the  goods  to  him,  who  seises,  an  action 
lies,  before  seizure,  by  qui  tarn,  <£*c.     R.  Sav.  7. 

By  the  st.  18  Eliz.  5.  (which  does  not  extend  to  suits  by  persons  to 
whom  or  to  whose  use  any  forfeiture,  penalty,  or  suit  is  specially  limited  by 
any  statute,  but  where  it  is  limited  generally  to  him  that  will  sue,)  none 
shall  be  admitted  to  pursue  against  any  person  upon  any  penal  statute,  but 
by  information  or  original  action,  and  not  otherwise.(t) 

And  therefore,  none  can  sue  upon  a  penal  statute  by  plaint  in  an  inferior 
court.     R.  Cro.  El.  544.     Mo.  412,  600.     R.  Sti.  383. 

Nor,  by  bill  of  debt  in  B.  R.  R.  Cro.  El.  77.  R.  Mo.  247,  8.  412.  R. 
1  RoK  537.  1.  30. 

Nor,  by  bill  in  the  exchequer,  qui  minus,  4/r.     Semb.  3  Leo.  23?* 

But,  where  a  statute  gives  a  penalty  to  be  recovered  by  action  of  debt, 
bill,  plaint,  or  information,  an  action  by  qui  tarn  may  be  by  bill  in  B.  R.  as 
well  as  by  original,  or  information  ;  for  the  words  of  the  st.  18  El.  5.  are, 
(original  action,)  and  the  bill  in  B.  R.  is  an  original  action  there.  R.  1  Rol. 
537.  1.  15. 

So,  an  action  by  the  party  grieved  upon  a  penal  statute,(A:)  may  be  by  bill 
in  B.  R.  for  the  st.  1 8  El.  5.  does  not  extend  to  him  :  as,  in  an  action  upon 
the  st.  32  H.  8.  9.  against  maintenance.     Vide  3  Leo.  237. 

Or,  upon  the  st.  5  Eliz.  9.  against  perjury.     R.  Cro.  El.  434. 


(rf)4T.R.  109.  ,  ,      J     . 

(0  1.  Penal  actions  are  civil  suits.  Cowp.  382.-2.  Distinction  between  penal  and  crim- 
inal actions.     Cowp.  391. 

(/)  1.  Or  the  render  may  be  required  to  be  domino  regi  tt  A.  B.  qui  /«m,  «c  2  Hawk. 
379. — 2.  Plaintiff  may  declare  qui  tarn  upon  common  process.  Str.  1232. — 3.  But  not 
▼ice  versa.     Barnes,  494. 

(*)  Where  a  penalty  is*  divided  between  an  informer  and  the  poor  of  the  parish,  he  may 
sue  on  the  behalves  of  both,  or  to  render  to  himself.  4  Burr.  2019 — 2.  So  where  it  is  di- 
vided between  him  and  a  turnpike.     Barnes,  471. 

(K)  1.  Where  an  unappropriated  penalty  is  given  and  no  method  prescribed  for  its  recov- 
ery, it  is  a  debt  due  to  the  crown,  and  recoverable,  not  by  indictment,  but  in  a  court  of  re- 
venue. Str.  828 2.  A  common  informer  can  only  sue  on  his  own  account  where i  that  priv- 
ilege is  given  him  by  statute,  either  in  express  terms  or  by  implication.    5  East^ ,  j \\J. 

(i)  A  proceeding  by  bill  is  an  original  action  within  the  stat.  18  Eliz.  c.  6.  3  i .  R.  J6*. 
365.  n. 


? 


*)  Query  if  th«  penalty  is  ghren  to  any  on.  who  wDl  tue  for  it.    t  H«wk.  381 . 
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So,  debt  upon  the  st.  W.  2.  and  1  R.  2.  12.  against  a  sheriff  for  an  es- 
cape lies  in  B.  R.  by  bill  against  him  in  custod.  Mar.  though  the  statute  limits 
the  recovery  by  writ  of  debt,  which  imports  an  original ;  for  it  is  within  the 
equity  of  the  statute.     R.  1  Rol.  536.  1.  50. 

So  an  action  upon  the  stat.  of  praemunire  lies  by  bill,  though  the  statute 
speaks  of  garnishment  by  the  space  of  two  months,  which  implies,  by  origin- 
al.    1  Rol.  537.1.  3.     3  Inst.  125.  . 

So,  an  action  upon  the  st.  1 3  R.  2.  5.  and  2  H.  4.  11.  for  suing  in  the 
admiralty,  where  the  cause  arises  upon  land  ;  though  the  statute  speaks  ©f  a 
writ  super  casum.     1  Rol.  537.  1.  5.     Cro.  Car.  603. 

So,  an  action  upon  the  st.  of  Winton,  13  Ed.  1 .  against  an  hundred  5  fe* 
the  inhabitants  may  be  in  custodia  mareschallu 

In  what  county  it  shall  be  brought,  Vide  Action,  (N  10.)— Ante,  (D.) 

As  to  information  by  qui  tarn,  <Jrc.  Vide  Information,  (A  3.)  (/) 

[*](E  2.)  When  an  action  lies  by  qui  tarn,  ift. 

An  action  by  qui  tarn,  fa.  was  brought  against  B.  before  whom  he  was 
indicted  of  felony,  for  not  allowing  his  pardon  until  submission  to  the  duk€ 
of  Lancaster.     27  Ed.  3.    1  Rol.  1.  A.  . 

If  a  man  be  rescued,  when  taken  upon  a  capias  utlagatum  at  the  suit  of 
A.  he  may  have  an  action  qui  tarn,  fa.     R»  11  Jac.   1  Rol.  1. 1.  15. 

So,  if  he  escape,  an  action  lies  against  the  sheriff  by  A.  qui  tarn,  fa.  R- 
Cro.  El.  877.     R.  2  Cro.  361.     1  Rol.  78. 

So,  if  a  sheriff  refuse  to  execute  a  capias  utlagatum,  and  return  non  est  t»- 
ventus.     R.  2  Cro.  533.     Noy,  22. 

Yet,  for  such  escape,  &c.  the  party  may  have  an  action,  without  saying, 
qui  tarn,  be.     R.  Lut.  123.     Vide  Cro.  El.  652.     Mo.  641. 

So  an  action  lies  by  qui  tarn,  fa.  in  every  case  of  a  contempt  to  the  king. 
Mo.  64.  .      . 

So  an  action  by  qui  tarn,  cjrc.lies,  for  a  battery  of  the  king's  chaplain  in 
his  presence. 

So  it  lies  in  every  case  where  the  damage  is  to  the  king,  as  well  as  to  the 
party.     D.  2  Rol.  26. 

So  an  action  upon  a  statute,  which  prohibits  a  thing  but  does  not  give 
any  penalty,  must  be  by  qui  tarn,  fa.  and  not  by  the  party  alone:  As,  upon 
the  st.  32  ft,  8.  7.  Which  prohibits  the  suing  for  tithes  of  gross  trees.  R. 
2  Cro.  134. 

Upon  the  st.  2  R.  2.5.  de  scandalis  magnatum.  1  Rolr  78.  R.  4  Co.  13.  a. 

Upon  the  st.  1 3  R.  2.  5.  and  2  H.  4.  1 1 .  for  suing  in  the  admiralty,  &c. 
R.  Dy.  159.  b.     Mo.  64. 


(J)  1.  Suing  oat  a  latitat,  is  a  sufficient  commencement  of  a  penal  action  to  save  the  lim- 
itation of  time.  2  East,  573.— 2.  If  an  action  on  a  penal  statute  is  commenced  in  a  mode 
prohibited  by  the  statute,  the  objection  is  not  -waived  by  neglecting  to  take  advantage  of  it 
in  the  first  instance.  4  T.  R.  577.-3.  The  st.  21.  Jac.  1.  c.  4.  requiring  an  affidavit  in  pe- 
nal actions,  that  the  offence  was  committed  in  the  county  where  the  venue  is  laid,  &c, 
seems  to  be  merely  directory  to  the  officer  of  the  court,  and  does  not  make  the  affidavit  es- 
sential to  the  validity  of  the  proceedings  ;  at  least  the  court  will  not  set  aside  the  proceed- 
ings after  verdict  2  T.  R.  274.  3  T.  R.  362.-4.  It  does  not  extend  to  any  subsequent 
statute.  Str.  1081 — 5.  If  the  bill  in  a  penal  action  be  taken  off  the  file,  another  may  be 
supplied  from  an  attested  copy  taken  by  the  plaintiff  when  it  was  filed.  3  T.  R.  476. — 6. 
To  found  an  action  against  the  vendor  of  coals,  not  having  obtained  a  coal  meter's  ticket, 
for  a  penalty  of  50/.  on  19  Geo.  2.  c»  35.  s.  11. ;  the  plaintiff  need  not  proceed  to  commit 
the  offender  before  a  justice  of  peace.     1  Smith.  417. 
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Upon  the  statute  of  usury.     Dy.  95.  a. 

Upon  the  statute  of  apparel.     Mo.  36. 

An  action  by  qui  tam,  ire.  must  be  ad  respondendum  parti  qui  tarn  pro 
domino  rege  quam  pro  seipso  sequitur.     Cro.  (Jar.  256.  Jon.  26 1 . 

Or,  ad  respondendum  domino  regi  et  parti  qui  tam,  <$>c.  R.  Cjo.  Car. 
256.     Dub.  Mo.  64.     R.  ace.  Jon.  261.  (m) 

Bat  an  information  shall  say  only,  that  the  party,  qui  tam  pro  rege  quam 
pro  seipso  sequitur,  &c.      Cro.  Car.  256.     Jon.  262. 

If  the  action  be  by  the  king  and  the  party,  but  the  king  is  not  to  have 
any  part  of  the  sum  recovered,  but  only  his  fine,  qui  tam,  ire  may  be  omit- 
ted in  the  issue,  and  venire  facias.     R.  Cro.  Car.  336. 

So,  if  the  action  be  by  qui  tam,  #c.  and  the  issue  be  joined,  quodnon  de~ 
het  to  the  party  only,  it  is  good.  R.  after  verdict.  3  Lev.  375.  Semb, 
cont.  Hob.  327. 

So,  if  dennurrer  be  joined  as  to  a  declaration  only  by  the  party  qui  tam, 
<frc.     Cro.  Car.  11. 

An  action  by  qui  tam  fyc.  is  the  suit  of  the  informer,  and  not  of  the  king. 
Lut.  196.     Vide  Information,  (A  3.) 

And  the  party  qui  tam,  fyc.  may  be  nonsuited.     3  Lev.  398.  Sav.  56. 

Shall  pray  a  tales,,  though  he  has  iiq  warrant  by  the  attorney  general.  3 
Lev.  398. 

A  conviction  upon  an  indictment,  &c.  will  beabartoan  action  by  ^w  tam,fyc. 
Lut.  202.  208.  \  But  where  two  or  more  persons  are  concerned  in  commit- 
ting an  offence  against  a  public  statute,  a  recovery  of  the  penalty,  in  an  ac- 
tion qui  tam,  against  one  is  no  bar  to  a  similar  action  for  a  like  penalty,  by 
the  same  party,  against  another,  unless  the  ofience  created  by  the  statute, 
is  a  joint  ofience.  Curtis  v.  Hurlbut,  2  Con.  Rep.  309.  Vide  Boutelle 
v.  Nourse,  4  Mass.  Rep.  431.     Burnhamv.  Webster,  5  Mass.  Rep,  266.  \ 

The  attorney  general  cannot  enter*  nolle  prosequi.  R.  Cro.  El.  138.  11 
Co.  65.  b.     Except  for  the  king's  part.     Cro.  El.  583. 

It  must  pursue  all  the  requisites  by  the  st.  18  Eliz.  in  the  case  of  a  com- 
mon informer.     1  Sal.  30. 

Shall  not  be  discontinued  by  the  demise  of  the  king,  R.  Hutt.  8?.  Cro. 
Car.  10.     R.  3  Lev.  207. 

If  the  qui  tam,  fyc.  die  after  verdict,  his  executor  or  administrator  shall 
have  judgment  for  his  moiety.  R.  Hard.  161.  if  he  dies  after  judgment,  and 
bis  death  is  suggested  upon  the  roll. 

So,  the  defendant  may  plead  privilege,  as  an  attorney  of  another  court. 
R.  Lut.  193.     3  Lev.  398. 

May  have  nisi  prius  by  proviso.     Semb.  2  L*eo.  110.  (n) 
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(m)  An  informer  may  sue  in  hia  own  person  on  a  penal  statute.    2  H.  B,  600. 

(n)  1.  Att*  -pita*. — A  plea  in  an  action  qui  tam*  not  entitled  qui  /api,  nor  describing  the 
plaintiff  as  suing  qui  tam,  is  not  such  a  nullity  as  that  the  plaintiff  can  sign  judgment  as  for 

want  of  a  plea.    3  Smith,  243.     7  East,  333 2.  A  plea  in  abatement  to  a  penal  action  of 

another  action  depending,  must  shew  that  the  right  of  action  was  attached  in  the  other  suitor 
before  the  plaintiff's  action  was  commenced.  3  Burr.  1423.  1  Blk.  437.-3.  Serable,  that 
a  plea  of  not  guilty  to  debt  on  a  penal  statute  is  good,  since  the  defendant  is- charged  with  an 
offence.  At  least  the  plea  cannot  be  treated  as  a  nullity.  1  T.  R.  462.  .  •{  Burnham  tr, 
Webster,  5  Mass.  Rep.  266.  Britton  v.  Ridgely,  4  Har.  &  M'Hen.  503  }•  4.  The  proviso  in 
sect.  7.  of  st.  4  Anne,  c.  16.  which  allows  double  pleading,  that  "  nothing  in  this  act  before 
contained  shall  extend  to  any  writ,  bill,  action,  or  information  upon  any  penal  statute,'1  is 
imperative,  and  excludes  double  pleading  in  penal  actions.  4  T.  R.  700.— 5,  «£*  to  the  trial, 
—In  penal  actions  the  court  will  rather  require  that  the  trial  of  each  offence  should  be  sepa- 
rated at  much  as  possible  for  the  convenience  of  trial.  1  Smith,  423 — 6.  The  court  will 
*ot  postpone  the  trial  of  an  information  on  the  application  of  the  defendant,  on  the  ground  of 
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r*1(F)  ACTION  UPON  STATUTE  BY  THE  PARTY   GRIEVED  -, 

1  JV  ;  WHEN  IT  SHALL  BE. 

If  by  a  statute  a  penalty  be  expressly  allotted  to  the  party  grieved,  he 
alone  may  sue  for  it,  without  saying,  qui  tarn,  #c  as,  upon  the  stat.  1  & 

2  Ph.  &  Mar.  for  driving  a  distress  out  of  the  county. 

bis  commission  to  examine  witnesses  abroad  not  having  been  returned,  if  they  think  that  there 
has  been  sufficient  time  for  its  return.  It  should  be  stated  in  the  affidavit,  in  support  of  such 
an  application,  that  the  return  is  expeeted,  and  when.  3  Price,  221 — 7.  If  the  trial  of  an 
information  has  been  once  postponed  at  the  instance  of  the  attorney-general,  pio  defectu 


The  production  of  the  writ  shews  that  a  qui  tarn  action  is  commenced  in  time  without  evi- 
dence to  connect  the  writ  with  the  action.    4  Taunt.  556. — 9.  Provided  the  declaration  ap- 
pears to  have  been  filed  in  time.     6  Taunt.  141.     1  Mars.  497.— 10.  Of  which,  in  C.  B.  the 
plan  turn  furnishes  no  pooof.     Ibid. — 1 1.  A  writ  is  sued  out  in  a  penal  action  within  the  time 
limited,  returnable   in  Easter  term  1813  ;  but  which  is  never  returned.     The  issue  is  of 
Hilary  Term  1815.     It  is  objected,  that  the  action  was  not  brought  to  time.     In  answer, 
the  plaintiff  produces  rules  for  time  t  >  declare  from  Michaelmas  Term  18 13  to  Trinity  Term. 
1814.     Held,  that  this  was  not  sufficient  evidence  to  connect  the  declaration  with  the  writ 
from  which  the  court  could  presume  that  the  declaration  had  been  filed  in  time.     1  Mars* 
497.     6  Taunt.  141.— 12.  A  penalty  is  inflicted  by  stat.  Geo.  2.  c.  26.  s.  63.  on  coal  dealers 
who  shall  neglect  to  fill  the  sacks  sent  out  from  a  measure  prescribed  by  the  act.     Proof  that 
the  coals  on  being  re-measured  at  the  place  of  delivery,  were  short  of  the  proper  quantity,  and 
the  testimony  of  one  who  saw  the  coals  delivered  out  of  the  barge  into  the  cart,  and  who  con- 
tinued with  them  until  re -measured,  that  he  saw  no  bushel  used,  is  sufficient  proof  of  a 
neglect  within  the  statute.    3  East,  205. — 13.  And  even  without  such  testimony,  the  former 
evidence  is  presumptive  proof  in  support  of  an  averment  in  an  action  on  the  statute,  that  the 
coals  had  not  been  justly  measured  within  the  statute.     Ibid.— 14.  As  to  the  verdict. — If  in 
a  penal  action  there  is  a  general  verdict  for  one  penalty  which  the  plaintiff  applies  to  a. 
particular  count,  ho  cannot,  on  discovering  that  the  count  is   defective,  apply  it  to  anoth* 
er.    3  T.  R~  448.  — 15.  As  to  damages.— A  common  informer  cannot  have  damages  for  the 
detention  of  the  debt,  nor,  consequently,  costs  of  increase  founded  upon  such  damages.    4 
Burr.  2018 — 16.  As  to.  the  judgment  — In  a  penal  action,  judgment  either  of  mUericordia  or 
pfcapiatur,  maybe  entered.     6  T.  R.  255—17.  As  to  discontinuance— The  statute  32 
Hen.  8.  c.   30-  by  which  a  discontinuance  is  aided,  extends  as  well   to  actions  on  statutes, 
qui  tam  for  instance,  as  others.     6  T.  R.  255.— 18.  As  to  staying  proceedings. — Proceedings 
in  a  qui  tarn  action  will  not  be  stayed  until  costs  on  a  non  pros  in  a  former  action,  by  a  dif- 
ferent plaintiff,  for  the  same  cause,  are  paid.  Cowp.  322. — 19.  As  to  compounding. — Whether  a 
penal  action  shall  be  compounded  is  in  the  discretion  of  the  court.      1  Wils.  79.— 20.    The 
court  cannot  give  leave  to  compound  qui  lam  action  brought  by  the  party  grieved.     Barnes, 
462. — 21.  The  crown  (being  interested)  will  not  allow  a  penal  action  to  be  compounded* 
)n  which  costs  are  not  recoverable,  unless  on  the  terms  of  sharing  with  the  plaintiff  the  sum 
agreed  to  be  paid  for  costs.     2  Taunt.  213. — 22.  As  well  before  as  after  verdict,  the  consent 
of  the  crown  is  necessary  to  compound  a  penal  action,  where  the  king  shares  in  the  penalty. 
|  Taunt.   103. — 23.  The  consent  of  king's  counsel  is  requisite  to  compound  a  penal  action, 
where  part  of  the  penalty  goes  to  the  crown.     5  Taunt.  268.-24.  On  compounding  a  penal 
action,  the  king's  part  of  the  composition  must  be  first  paid.     2  Blk.  1154.    4  Burr.  1929. 
—25,  Where  the  court  give  leave  to  compound  a  penal  action,  the  king's  half  of  the  compo- 
sition must  be  paid  into  the  hands  of  the  master  of  the  crown  office  for  the  use  of  his  majesty. 
4  Burr.   1929. —  26.  A  penal  action  may  be  compounded  after  verdict.     5  T.  R.  98*  accord. 
Barnes,  462,  contra — 27.   But  only  under  favourable  circumstances.     1   B.  &  P.  18. — 28. 
On  affidavit  of  defendant's  poverty,  court  will  give  leave  to  the  prosecutor  qui  tarn  to  com- 
pound  with  the  defendant,  though  in  execution.     Str.  167.— 29.  Where  part  of  the  penalty 
\b  given  to  the  king,  a  penal  action  cannot  pro  lanio  be  compounded  after  verdict.     I  Blk. 
443,-30,  Though  the  compromising  of  a  penal  action  be  through  mistake,  the  order  will  not 
be  rescinded.     5  Taunt.  850. — 31.  Where  pioceedings  in  a  penal  action  are  stayed  on  pay- 
ment of  a  sum  of  money,  there  is  an  absolute  undertaking  on  the  defendant's  part  to  pay  that 
sum  ;  so  that  an  attachment  will  be  granted  on  non-payment.     5  T.  R.  257.     2  Mars.  358. 
*— 32.  Leave  to  compound,  granted  in  a  prosecution  on  the  statute  against  gaming.     1  Wils. 
130— 33.  Leave  to  compound  refused  in  an  action  for  selling  goid  rings  of  less  fineness  than 
at.  18  Eliz.  c.  15.  directs.     1   Wils.  79 — 34.  Where,  on  a  penal  action  on   13  Geo.  2.  c.  19. 
a  part  of  the  penalty  was  given  to  the  poor,  the  court  would  not  give  the  parties  leave  to  com- 
pound, the  overseers,  at  a  vestrv,  having  agreed  to  compound,  without  receiving  any  part  of 
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[*]So  upon  every  statute,  which  gives  a  penalty  to  the  party  grieved. 

So,  ifitdo  not  give  any  certain  penalty,  but  damages  generally,  to  the  par- 
ty grieved. 

So,  though  it  do  not  limit  the  forfeiture  to  the  party  grieved  if  it  give  the 
penalty,  or  forfeiture,  in  respect  of  the  wrong,  or  dispossession  to  the  prop- 
erty of  the  owner,  and  do  not  limit  it  to  any  other  :  as,  upon  the  st.  2  Edl 
6.  13.  which  says,  none  shall  carry  away  tithes,  before  he  hath  set  forth  the 
tenth  part  of  the  same,  or  agreed  for  it  with  the  owner,  under  pain  of  for* 
feiture  of  treble  value.     2  Inst.  650.     Vide  Dett,  (Ah) 

So,  if  a  statute  provide  a  remedy  for  the  party  grieved,  though  it  do  not 
give  any  express  penalty  or  forfeiture,  he  may  have  an  action  upon  the  stat- 
ute.    2  Inst.  486.      {  Vide  Jones  v.  Estis,  2  Johns.  Rep.  379.  \ 

As,  upon  the  st.  W.  1  •  20.  against  misfeasors  in  parks  or  fish-ponds,  the 
owner  may  maintain  an  action  in  his  name  alone,  as  well  as  by  qui  tarn  <$rc. 
2  Inst.  200. 

So,  in  every  case,  where  a  statute  enacts,  or  prohibits  a  thing  for  the  ben- 
efit of  a  person,  he  shall  have  a  remedy  upon  the  same  statute  for  the  thing 
enacted  for  his  advantage,  or  for  the  recompence  of  a  wrong  done  to  him 
contrary  to  the  said  law.     Per  Holt,  Mod.  Ca.  26,  7. 

An  action  by  the  party  grieved  is  not  within  the  st.  18.Eliz.5.  as  a  common 
informer.     1  Sal.  30.     R.  1  And.  116. 

(G)  WHEN  A  STATUTE  SHALL  BE  RECITED. 

If  an  action  lies  for  an  offence  at  common  law,  and  afterwards  a  statute 
is  made  against  the  same  offence,  if  the  action  is  brought  upon  the  statute, 
the  statute  must  be  rehearsed  (o)  otherwise  it  does  not  appear,  whether  the 
action  be  upon  the  statute  or  at  common  law.     Lut.  1548. 

As,  in  an  action  upon  the  st.  5  R.  2.  and  8  H.  6.  for  a  forcible  entry,  or 
detainer.     Lut.   1548. 

In  an  action  upon  the  st.  W.  1  •  20.  De  malefactoribus  in  parcis,  Lut. 
1548.     2  Inst.  200. 

.So,  if  a  statute  make  a  new  offence,  which  was  not  so  by  the  common  law, 
(he  statute  must  be  recited. 

the  penalty.  2  Smith,  195. — 35.  As  to  views  in. — In  an  information  for  duties  against  the 
proprietors  of  a  glass  manufactory,  the  court  will  not  grant  a  view  of  the  premises  where  the 
question  may  be  tried  by  the  production  of  a  model.  1  Price,  130.— 36.  As  to  notices  «».— 
Where  the  defendants  in  a  joint  information  employ  two  different  attornies  and  clerks  in 
court,  if  notice  of  trial  be  served  on  one  of  them  only,  and  a  verdict  be  obtained,  the  court  will 
set  it  aside,  and  award  a  new  trial  as  to  both,  notwithstanding  the  offence  charged  be  one, 
which  would  affect  them  both  as  partners  in  trade.  The  costs  of  the  trial  already  had,  to  abide 
the  event  of  the  second  verdict.  3  Price,  72.-37.  As  to  abuse  of. — If  grounds  are  laid  for 
suspicion  that  a  qui  lam  action  is  prosecuted  for  the  issue  money  only,  it  will  be  ordered  to 
be  paid  into  court  to  abide  the  event,  though  the  defendant  do  not  swear  to  merits  or  his 
innocence.  3  T.  R.  137. — 38.  As  to  the  limitation  of  time. — In  a'  penal  action,  if  the  writ 
be  not  sued  out  until  after  the  year,  though  by  relation  it  would  bo  within. the  time,  the 
plaintiff  should  be  nonsuited ;  and  the  writ  may  be  produced  in  evidence,  to  shew  the  day 
on  which  it  was  actually  sued  out.  B.  N.  P.  195.  3  Burr.  1241.  1  Blk.  312 — 39.  Where 
a  forfeiture  has  been  incurred  under  a  penal  statute  no  debt  is  vested  in  the  informer  until 
the  process  be  sued  out ;  and  none  can  vest  io  him,  unless  the  process  is  sued  out  within 
the  time  limited ;  which  is  the  reason  why  the  defendant  is  not  put  to  plead  that  the  time  of 

limitation  has  expired.     3  T.  R.  11 40.  As  to  the  statutes  of  jeofails.— The  statute   of 

jeofails  extends  to  penal  actions,  though  not  to  criminal  prosecutions.  Cowp.  392. — 41.  As 
to  payment  into  court. — In  actions  on  penal  statutes  defendant  may  pay  penalty  into  court 
with  costs.     B.  N.  P.   197. 

(p)  In  a  suit  on  a  statute,  some  reference  to  the  act  is  essential ;  and  in  the  case  of  an 
offence  chanced,  scmble  the  reference  must  be  by  contra  for  mam  sialuii.    %  East,  333. 
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As,  in  waste  against  tenant  for  life,  or  years.  Reg.  73.     Lut.  1548. 

(H)  WHEN  IT  NEED  NOT. 

Bat  if  a  statute  extend  a  remedy,  which  was  at  common  law  in  some  par- 
ticulars, it  need  not  be  recited.     Dy.  83.  b.  85.  a.  b. 

[*]As,  in  waste  against  a  tenant  in  dower  or  guardian,  the  statute  need 
not  be  rehearsed;  for  there  was  a  prohibition  of  waste  against  them  at  com- 
mon law.     Reg.  73.     Lut.  1 548. 

So,  in  debt  by  an  executor,  or  administrator  de  bonis  asportatis,  4rc.  the 
statute  is  not  rehearsed ;  for  debt  lay  at  common  law  in  other  cases.  Lut. 
1548. 

So,  in  an  action  upon  the  st.  2  R.  2.  5.  de  scandalis  magnatum,  the  stat* 
ute  need  not  be  recited,  R.  2  Mod.  99*  Vide  Action  upon  the  Case  for 
Defamation,  (B  3.) 

In  an  assise  for  tithes,  the  st.  32  H.  8.  7.  need  not  be  rehearsed.  Dy« 
85.  a.  b. 

So,  the  title  or  preamble  need  not  be  mentioned.  Mod.  Ca.  62.  Sal. 
609. 

So,  where  a  statute  gives  a  writ,  and  ordains  the  certain  form  of  the  writ, 
the  statute  need  not  be  rehearsed.     Bro,  Pari.  75.     Lut.  1548. 

So,  if  the  action  be  not  founded  upon  a  statute  directly,  but  upon  a  col- 
lateral fact,  the  statute  need  not  be  recited :  as,  in  a  quart  impedit  by  the 
king  upon  a  simoniacal  contract,  the  st.  21  Eliz.  6.  need  not  be  recited* 
Lut.  1093. 

When  a  statute  need  not  be  recited,  it  is  sufficient,  that  the  plaintiff  in 
his  declaration  shews  his  case  to  be  within  the  purview  of  the  statute,  and 
concludes  contra  forman  statuti.     Semb.  Lut.  202.  208.  212.     1  Sal.  212. 

If  he  misrecite  the  beginning  of  the  statute,  and  conclude  contra  forman 
statuti  generally,  it  will  be  well.     Semb.  Cro.  Car.  232.     Vide  post.  (I.) 

If  it  be  founded  upon  several  statutes,  contra  forman  statuti  is  bad.  Lut, 
212. 

So,  contra  formam  statutorum,  where  it  is  founded  only  upon  one.  R* 
Yel.  1 16.    Vide  Pleader,  (2  S  10.) 

But,  where  an  offence  is  prohibited  by  several  statutes,  if  only  one  is  the 
foundation  of  the  action,  and  the  others  are  explanatory,  it  is  sufficient  to 
say,  contra  formam  statuti;  as,  in  an  action  against  the  hundred.  Yel.  116. 
Vide  Pleader,  (2  S  10.) 

In  an  information  for  20/.  per  mensem  for  not  coming  to  church  ;  for  set* 
cral  statutes  require  the  resorting  to  church,  but  the  st.  23  Eliz.  only  gives 
the  20/.  per  mensem*     R.  3  Lev.  61. 

If  there  be.  debt  by  an  assignee  for  a  debt  to  a  bankrupt,  vigore  statuti,  is 
sufficient.     R.  2  Bui.  26. 

So,  if  a  declaration  conclude  contra  formam  statuti,  where  there  is  no 
statute  in  the  case,  it  will  be  surplusage.     1  Sal.  212. 

If  a  declaration  conclude  so,  where  there  are  several  trespasses,  and  only 

fjart  within  the  statute,  the  words  contra  formam  statuti,  shall  be  applied  on- 
y  to  that  part.     R.  1  Sal.  212. 

(I)  HOW  A  STATUTE  SHALL  BE  RECITED. 

If  an  act  of  parliament  be  recited  or  pleaded,  the  day,  year,  and  place  of 
the  making  of  it  must  be  shewn. 
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If  the  plea  mistake  the  day  of  the  commencement,  or  conclusion  of  the 
parliament,  it  will  be  bad.     Semb.  Cro.  Car.  232. 

[*]Though  it  be  in  a  private  act,  and  nul  tiel  record  (p)  is  not  pleaded  $ 
for  the  court  ex  officio  will  take  notice  of  the  commencement,  prorogation, 
and  every  session  of  parliament,  and  consequently,  (if  they  are  mistaken,) 
that  there  is  no  such  act.     R.  1  Lev.  296. 

And  if  the  session  was  held  by  prorogation,  the  shortest  and  surest  way  of 
pleading  is,  ad  sessionem  parliament  tent,  such  a  day,  and  year,  in  such  a 
place.     2  Cro.  111.     Lut.  140.  1409. 

For,  if  the  parliament  commenced  quinto  Elizabethan  and  was  prorogued 
ad  octavum  Eliz.  and  then  the  act  passed,  if  it  be  pleaded,  ad  parliamentum 
tentum  octavo  Eliz.  it  is  bad.  R.  PI.  Com.  79.  a.  R.  2  Cro.  111.  139. 
Cont.  Dy.  95.  a.  (q) 

So,  where  the  parliament  was  summoned  23  Jan.  1  Eliz.  and,  then. pro- 
rogued to  25th  Jan.  if  it  be  pleaded,  that  by  a  statute  in  parliamento  inchoaP 
23  Jan.  et  tunc  prorogaV  usque  25  Jan.  edit\  it  is  bad ;  for  the  parliament 
did  not  commence  until  25  Jan.     R.  Dy.  203.  a. 

So,  if  it  be  pleaded  by  a  statute  made  2  Nov.  2  &  3  Ed.  6.  it  is  bad ;  for 
the  same  day  cannot  be  in  two  years.     R.  Mo.  302. 

So,  if  a  statute  be  pleaded  to  have  been  made  29  Eliz.  where  the  parlia- 
ment commenced  28  Eliz.  it  will  be  bad.  R.  3  Lev.  333.  R.  1  And*  295* 
Vide  Lut.  1117. 

Or,  at  a  session  18  Feb.  14  Car.  where  the  prorogation  was  to  18  Feb.  15 
Car.     Semb.  Ray.  191. 

So,  if  a  declaration  be  upon  a  general  statute,  and  conclude  contra  format* 
statuti  made  2  H.  8.  where  it  was  made  in  another  reign,  or  in  another  year 
of  the  same  king,  it  will  be  bad.     Sav.  42.  (r) 

It  is  sufficient,  that  so  much  of  a  statute  is  recited,  as  concerns  the  matter 
in  question ;  and  therefore,  if  it  be  said,  inter  alia  inactitatumfuit,  it  is  well. 
R.  PI.  Com.  65.  a.     Vide  in  Pleader,  (2  S.  3.) 

If  the  party  recite  so  much  of  a  statute,  as  makes  for  him,  it  is  sufficient ; 
though  he  omit  a  proviso,  of  other  clause,  that  makes  against  him.  R.  PI. 
Com.  1 05.  a.     R.  2  Cro.  1 39. 

If,  in  the  recital  of  a  statute  there  be  a  material  variance,  it  is  bad  ;  as,  if 
the  time  or  place  of  the  making  of  it  be  mistaken.  R.  Lut.  140.  Vide  su- 
pra. 

If  it  be  recited  in  conjunctive  words,  where  it  is  in  disjunctive.  R.  Cro. 
El.  96.  697.  v.  2. 

If  the  party  recite  the  title  of  an  act,  and  it  be  misrecited  5  though  the  re- 
cital was  not  necessary.     R.  Mod.  Ca.  62,  3.     2  Sal.  609. 

So,  if  he  recite  the  st.  5  El.  of  perjury,  quod  quilibet,  d/c.  admit t ere  etfor- 
isfaceret,  fyc*  for  amitteret.     R.  2  Cro.  1 33. 

If  in  a  recital  of  the  st.  8  H.  6.  9.  If  any  feoffment  or  discontinuance 
thereof  be  made  t  here  of  be  omitted.     R.  Cro.  EI.  697.  (*) 


00  Vide  Dougl.  97.  n.     1  Lev.  296.  1  L.  R.  3H|.     3  Salk.  336. 

(q)  Plea  of  an  act  of  insolvency  of  2  Geo.  whereas  the  parliament  began  1  Geo.,  held 
naught.  Fort.  372.-2.  Plea  of  an  act  of  8  &  9  W.  3.  bad  ;  it  must  be  of  the  8th  year  in 
which  the  session  began.     Fort.  372 

(r)  A  mistake  in  the  commencement  of  the  parliament  is  cured  by  concluding  against 
the  form  of  the  statute  in  that  case  made  and  provided.     Fort.  372.  Str.  214. 

(#)  1.  So,  if  he  misrecite  the  st.  23  H.  6.  c.  9.  in  a  plea  to  an  action  on  a  sheriff's  bond. 
Dougl.  34.— 2.  u  Body,  lands,  and"1  instead  of  u  or  chattels,"  is  a  fatal  misrecital  of  st.  28 


Eli*,  c.  4,     6  T.  R.  771 .  .  _ 
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[*]Buta  email  or  immaterial  variance  does  not  prejudice.  2  Bui.  47.  51  • 
As  if  an  act  say,  if  a  recovery  be  in  aliquibus  curriis,  and  it  is  recited  in  aU 
iqua  curia*     R.  Cro.  Car.  523.  (t) 

So,  where  it  is  a  material  variance  from  a  general  statute,  if  the  declara- 
tion conclude  contra  formam  statuti  in  hujusmodi  casu  ecft/',  and  not  contra 
formam  statuti  pradicP ,  it  is  well.  Lut.  140.  Vide  Pleader,  (2  S  10.) 

So,  if  the  defendant  justify  by  force  of  a  general  act,  and  conclude  contra 
formam  statuti  6  Eliz.  where  it  was  temp.  Ed.  6.  it  will  be  good.  R.  I 
Brownl.  196. 

So,  if  the  declaration  mistake  the  day  or  year  of  the  statute.  Per  Shute. 
Sav.  42. 

So,  if  a  statute  misrecited  in  the  commencement,  &c.  be  admitted  by  the 
plea,  &c.  it  shall  not  afterwards  be  assigned  for  error.  R.  2  Cro.  139. 

As  to  amendment  in  actions  and  informations  on  penal  statutes.  Vide 
Amendment,    (2  C  2.) 

ADDITION. 

Vide  Abatement,  (E  22— F  22.  &c— H  4.)  Pleader,   (C  9.) 

ADJOURNMENT. 

(A)  ADJOURNMENT  OF  THE  TERM. 

(A  1.)  When  it  may  be.  p.  445. 
(A  2.)  How  it  shall  be.  p.  445. 
(A  3.)  The  effect  of  an  adjournment,  p.  446. 

(A)  ADJOURNMENT  OF  THE  TERM. 

(A  1.)  When  it  may  be. 

Adjournment  of  the  term  is,  when  it  is  prolonged  to  another  day  or  place. 
Terms  de  Ley  verb.  Adjournment.     Jon.  85. 

The  C.  B.  shall  not  be  removed  without  notice  by  adjournment. 

So  B.  R.  and  the  court  of  pleas  in  the  exchequer  shall  also  he  adjourn- 
ed.    4  Ed.  4.  21.  a. 

An  adjournment  may  be  to  another  day  or  return,  with  a  proviso,  that  there 
shall  be  no  proceedings  upon  demurrer,  special  verdict,  or  hearing  for  judg- 
ment, hut  only  for  motions,  continuance  of  process,  and  joining  of  issues. 
Cro.  Car.  1 1 . 

When  the  terms  begin,  &c.  Vide  in  Temps,  (C  1,  &c.) 

(A  2.)  How  it  shall  be. 

The  adjournment  of  the  term  shall  be  by  a  writ  of  adjournment.  4  Ed. 
4.  20.  b. 

[*]And  if  the  king  issue  a  proclamation  for  the  adjournment  of  the  term, 
that  warrants  the  chancellor  to  issue  a  writ  for  the  adjournment.     1  And. 

279. 


(0  So  "feloniously  setting  fire*9  instead  of  "unlawfully  and  maliciously ,''  as  the  at.  9 
Geo.  1.  c  22.  has  it.     3  Wils.  318. 
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Oi1,  th€re  may  be  a  proclamation  to  give  notice  of  the  adjournment 
Jon.  84.  Cro.  Can  11. 

The  writ  shall  be  read  in  the  court  by  the  puisne  judge  there,  after  three 
proclamations  made  to  hear  it,  and  then  the  crier  repeats  the  effect  in  Eng- 
lish, and  the  court  rises.     Cro.  Car.  12,  13.  Dan;  244.  Dy.  225.  b*       . 

And  it  shall  be  read  upon  the  essoin  day  of  the  return,  from  which  it  id 
adjourned.     Jon.  84.     Cro.  Car.  13.     Dy.  225.  b. 

And  the  court  may  hear  motions,  &c.  the  same  day.  Jon*  84.  4  Ed.  4* 
21.  a. 

The  court  ought  to  sit  the  quarto  die  post  of  the  return,  to  which  the 
adjournment  is  made.     Dan.  244.     Cro.  Car.  14.     2  Cro.  129. 

Unless  there  are  special  words  in  the  writ*     Vide  Dan*  244* 

(A  3.)  The  effect  of  an  adjournment 

The  adjournment  of  the  term  does  not  adjourn  the  chancery.  Dan*  243* 
4  Ed.  4.  21.  a. 

But  it  may  be  prohibited  from  hearing  of  causes,  by  proclamation*  Cro* 
Car.  11. 

If  the  term  be  adjourned  from  one  return  to  another,  it  phaH  be  taken  ex- 
clusive ;  for  the  return  from  which  is  not  adjourned ;  as,  if  the  adjournment 
be  from  Oct.  Mich,  to  Mens.  Mich,  the  adjournment  does  not  commence 
until  the  morrow  after  the  fourth  day  from  Oct  Mich.     1  Rol.  130*  1.  27* 

30.    Jon.  85.     2  Cro.  16.     Cro.  Car.  12. 

f. 

And  an  appearance  upon  Oct.  Mich*  is  well,  and  shall  be  entered;    R* 

1  Rol.  1 30.  L  30. 

So  at  the  return,  to  which  it  is  adjourned,  fhfe  justices'  sit  at  the  essoign* 

2  Cro.  17. 

And  B.  R.  may  sit  before  the  quarto  die  post ;  for  they  proceed  de  die  in 
diem*     2  Cro.  17. 

C.  B.  where  process  is  returnable  only  at  the  common  return  do  not  sit 
till  the  quarto  die  post*     2  Cro.  17. 

But  where  the  return  itself  is  adjourned,  nothing  can'  be  donfe  upon  the 
same  return ;  as,  if  the  term  be  adjoflrned  in  Octahis  Mich*  usque  Mens, 
Mich,  there  can  be  no  appearance  upon  Oct.  liUch.  for  float  was  adjourned*1 
1  Rol*  1 30.  L  33*     4  Ed.  4.  21.  a. 

So  the  essoign  cannot  be  upon  Oct.  Mich*  for  that  return  does  not  begin* 
1  Rol.  1 30.  1.  35. 

So,  an  infant  cannot  be  inspected,  though  he  will  be  of  full  age  before 
the  day  to  which  the  adjournment  is  made  without  consent  1  Rol*  130* 
1.  20,     Semb.  cont.  2  Cro.  230.     Semb.  ace.  2  Cro*  445, 6. 

So,  if  the  continuance  be  de  Oct.  Mich,  ad  Oct.-  Hill,  the  plea  will  be 
discontinued  ;  for  all  continuances  must  be  act  Mens.  Mich,  and  de  Mens* 
Mich,  ad  Oct.  Hill.     R.  1  Rol.  130. 1.  10.     2  Cro.  445. 

So  every  thing  to  be  done  at  a  return  which  was  adjourned,  shall  be  done 
at  the  day  to  which  the  adjournment  was  ;  as,  if  a  bond  to  be  appear  Oct. 
M*  before  which  the  term  is  adjourned  to  another  place  and  ddy,  an  ap- 
pearance there  is  sufficient.     K.  Mo.  430.     Cro.  Ell*  466. 

If  there  be  an  adjournment  ot  all  writs,  pleas,  &c.  a  plea  by  bill  in  B* 
R*  shall  not  be  adjourned.     1  Rol.  130*  1.  38. 

[*1If  there  be  an  adjournment  ad  quind.  Mick*  apud  Windsor,  it  cannot 
be  adjourned  usque  quind*  Mich,  from  Windsor  to  Westminster ;  for  the 
ftession  at  Windsor  was  the  quarto  die  post,  and  the  same  returir  Cannot  be 
afterwards  adjourned  in  part.     1  Sid.  276. 
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ADJOURNMENT  OF  ASSISE. 

Vide  Assise,  (B  25.) 

ADJOURNMENT  TO,  AND  OF  PARLIAMENT. 

Vide  Parliament,  (L  6.-— N.) 

ADMEASUREMENT. 

Admeasurement  op  Dower.    Vide  Dower. 

.  —  of  Pasture.  Vide  Common,  (I.) 

ADMINISTRATION* 

(A)  ADMINISTRATION. 

By  whom  it  shall  be. — By  an  executor,  or  administra- 
tor, p.  448. 

(B)  EXECUTOR. 

(B  I.)  How  appointed,  p.  448. 

Who  may  be  an  executor; 
(B  2.)  A  common  person,  p.  449. 
(B  3.)  The  king.  p.  449. 
(B  4.)  When  an  executor  may  refuse,  p.  450. 
(B  5.)  When  his  debt  shall  be  released*  p.  450. 
(B  6.)  The  duty  of  an  executor;  p.  452. 

He  must  make  probate  of  the  will.  p.  452. 

By  whom  the  probate  shall  be.  p.  452. 

(B  7.)  Exhibit  an  inventory,  p.  453. 

(B  8.)  Charge  of  probate,  or  inventory,  p.  453. 

(B  9.)  What  things  he  may  do  before  probate,  p.  454. 

(B  10.)  What  interest  an  executor  or  administrator  has 

in  the  goods  of  the  deceased.  p~  455. 

(B  11.)  How  they  represent  the  testator,  or  intestate. 

p.  456. 

(B  12.)  If  there  are  several  executors,  or  administrator*, 

their  interest  is  intire.  p.  456. 

(B  13.)  What  actions  an  executor,  or  administrator  shall 

have.  p.  457. 

(B  14.)  What  actions  will  lie  against  them.  p.  459. 
(B  15.)  What  not  p.  460. 


Executor.  """*  459 

f  *](C)  THE  MANNER  OP  THE  ADMINISTRATION. 

(C  1.)  By  payment  of  debts,  p.  462. 

(C  2.)  Id  what  order  it  shall  be.  p.  462. 

(C  3.)  By  payment  of  legacies,  p.  466. 

(C  4.)  By  performing  according  to  his  power,  or  trust 

p.  467. 

By  assent  to  a  legacy  ; 

(C  5,)  When  necessary,  p.  467. 

(C  6.)  What  shall  be  an  assent,  p.  467. 

(C  7.)  What  not.  p.  468. 

(C  8.)  By  whom  it  shall  be,  p,  468, 

(D)  ADMINISTRATION  BY  A  FEME  COVERT,  p.  469. 

(E)  ADMINISTRATION  BY  AN  INFANT  EXECUTOR  AFTER  SEV- 

ENTEEN, p.  469. 

(F)  ADMINISTRATION   BY    AN    ADMINISTRATOR    DURANTE 

MINORE  AETATE.  p.  470. 

(G)  ADMINISTRATION   BY  AN    EXECUTOR    OF  AN   EXECU- 

TOR, p.  471. 

(H)  DISTRIBUTION  OF  INTESTATE'S  ESTATES,  p.  473, 
(I)  DEVASTAVIT, 

(I  1.)  What  shall  be.  p.  476. 

(I  2.)  What  not.  p.  477. 

(I  3.)  Remedy  upon  a  devastavit  p.  478. 

(A)  ADMINISTRATION. 

By  whom  it  shall  be. — By  an  executor  or  administrator. 

The  administration  of  the  personal  estate  of  every  person  after  his  death 
belongs  to  his  executor  or  administrator. 

When,  by  whom,  lo  whom,  and  how  administration  shall  be  granted. 
Vide  Administrator,  (B  1,  &c.) 

Who  shall  be  executor  At  son  tort,  and  how  charged.  Vide  Adminis- 
trator, (C  1,  &c.) 

(B)  EXECUTOR, 

(B  1.)  How  appointed* 

But,  a  man  who  makes  a  will  may  thereby  make  his  executor. 

And  any  words  that  denote  the  intent  of  the  testator,  that  such  an  one 
shall  have  the  care  of  his  personal  estate  are  sufficient  to  constitute  him 
hjs  executor ;  as  if  he  wills  that  A,  shall  have  the  administration  of  his 

goods.     Went.  Off.  Ex.  12. 
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That  A.  shall  ItoVe  his  goods  to  pay  his  debts,  &c.    Off.  Ex.  12. 

That  A.  shall  have  the  residue  of  his  goods  after  his  legacies,  if  he  give* 
Security  to  perform  his  will*    Off.  Ex.  13. 

[*]That  A.  shall  hp  overseer,  quid  shall  h»ve  the  rule  and  disposition  of 
his  goods,  and  payment  and  receipt  of  his  debts  during  the  non-age  of  his 
executqr  ;  he  shall  be  executor  during  the  infancy  of  the  other.  Off.  Ex* 
13. 

Or,  that  none  shall  have  any  dealing  with  his  goods,  except  A.  during  the 
minority  of  his  son,     R.  Cro.  El.  43. 

That  his  wife  shall  pay  all,  and  take  all.     Crp.  El.  43. 

So,  if  he  name  A.  his  executor,  and  afterwards  devise  goods  to  A.  and  B. 
to  dispose  of  for  his  soul ;  both  are  his  executors.    Bro.  Ex.  98. 

So,  if  he  name  A.  his  executor,  and  that  B.  shall  administer  with  him,  or 
in  aid  of  him.     Off.  Ex.  13.     Dy.  4.  a.  in  marg. 

But  if  B.  be  made  overseer  tq  the  executor,  or  a  co-^utor,  without  more, 
be  is  not  a  co-executor.     Off.  fix.  13., 

A  testator  may  name  one  or  more  his  executors. 

Or,  one  for  goods  in  pne  county  or  kingdom,  and  another  for  goods  in 
fnother  country.     Off.  Ex.  1 7.    Dy.  4.  a. 

Or,  one  for  part  of  his  goods,  another  for  such  a  part.     Off.  Ex.  1 7. 

So  he  may  name  such  an  one  his  executor  for  such  a  time,  and  afterwards 
another.     Off.  Ex.  1 7. 

Or,  such  an  Que  to  be  his  executor  upon  such  a  condition,  or  contingency* 
Pff.  Ex.  15.     Mo.  12.     R.  3  Leo.  3: 

Or,  that  upon  such  a  condition  to  be  performed  A.  shall  be  executor, 
ptherwise  B.     Off.  Ex.  16.     1  Rol.  889.  1.  5.     1  Leo.  229. 

But  where  the  condition  is  subsequent,  A.  shall  be  executor,  until  a  breach* 
Off.  Ex.  1$,     Dy.  4.  a.  in  marg.     Vide  1  Leo.  229. 

And  where  the  condition  is  repugnant,  as,  that  one  of  the  executors  shalj 
pot  administer,  it  will  be  void.     Off,  Ex.  19,  20.     R.  Dy.  4.  a. 

)Vho  may  make  an  executor,  and  who  not.     Vide  Devise, 

(G— Hl,k) 

(B  2.)  Who  naay  bp  an  executor. — A  common  person. 

A  testator  may  name  eveiy  one,  that  he  pleases,  to  be  his  executor. 
Though  he  be  a  villein.     Vide  Co.  Lit.  124.  a.    Off.  Ex.  23. 
An  infant,  qr  in  ventre  sn  mere.     Vide  Off.  Ex.  307. 
A  feme-covert.     Vide  Off.  Ex.  281.  291. 
An  alien.     Qff.  Ex.  22.    Cro.  Car.  9. 
So,  a  man  outlawed.     Off.  Ex.  22.     Cro.  Car*  9. 
Or;,  fonvicted,  or  attainted.    Off.  Ex.  22.    Cro.  Car.  9. 
So,  ^  monk,  friar,  &c.  though  dead  persons.     Off.  Ex.  %%  3. 
So,  if  an  executor  become  a  bankrupt,  the  probate  by  him  shall  not  be  re- 
yoked.     R.  Skin.  299. 

But  a  corporation  aggregate  cannpt  be  an  executor  ;  for  it  cannot  take  an 
path  to  make  probate  of  the  will.     Semb.  Off.  Ex.  25. 

■  *  ... 

(B  3.)  The  King. 
So  the  king  may  be  an  executor.    4  Inst  335. 

™?*  ?v  ^  ^  aPPolnt  cominigMonere  to  administer  for  him,  who  shall 

Sue,  and  be  sued.     4  Inst.  335.  ••'  ™ 
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[*](B  4.)  Whea  an  executor  may  rafale. 

But  an  executor  may  refuse  before  the  ordinary  to  be  executor,  and  in* 
refusal  shall  be  recorded  by  him.     Off.  Ex.  54. 

And  if  the  bishop  himself  be  m*de  executor,  he  may  refuse  before  bte 
commissary.     Off.  Ex.  54. 

And  if  the  executor  send  a  letter,  Sic.  to  the  ordinary,  by  which  he  re- 
nounces, and  the  refusal  be  recorded,  it  is  sufficient.  Off.  Ex*  44.  R« 
Cro.  El.  92.     1  Leo.  135. 

So,  if  a  debtee  being  named  executor,  sue  the  ordinary  for  the  debt,  that 
amounts  to  a  refusal.     Off.  Ex.  54. 

So,  if  an  executor  plead,  never  executor,  nor  ever  administered  as  exe- 
cutor.    9  Cro.  36.  b. 

But  after  administration  (ft),  an  executor  cannot  refuse.  9  Ed.  4.  47.  PI. 
Com.  280.  b.     R.  9  Co.  37.  b. 

So,  after  an  oath  taken  before  a  surrogate,  he  cannot  refuse,  though  a  ca- 
veat be  entered,     rj.  1  Vent.  335. 

And  if  administration  be  granted  upon  a  refusal,  after  he  has  administered, 
it  may  be  repealed.     Vide  Administrator,  (B  1.  8.)  (4) 

And  if  the  executor  refuse,  and  administration  be  granted,  he  cannot  af- 
terwards prove  the  win.  R.  50  E6%  3.  9*  D.  36  H.  6.  8.  a.  R.  Cro.  El. 
92.     R.  9  Co.  37.  a. 

So,  he  cannot  accept  the  executorship,  and  afterwards  refuse  a  term  for 
years,  &c.  R.  Lat.  260,  261.  R.  1  Sid.  266.  Pol.  127.  Vide  post,  (B. 
10.) 

Yet,  if  an  executor  does  not  refuse,  but  only  makes  default  upon  a  citation 
to  prove  the  will,  and  upon  that  administration  is  granted,  he  may  afterwards 
prove  the  irill.     7  Ed.  4.  13.  a.     10  H.  7.  IB.  b.    Vide  9  Co.  37.  b. 

So,  if  one  executor  appears  and  proves  the  will,  although  the  other  refus- 
es, he  may  afterwards  prove  the  will ;  for  he  continues  executor  notwith- 
standing his  refusal.  9  Co.  37.  1  Sal.  307.  Adm.  Bend.  15.  1  And. 
27.  (c) 

And  may  release  a  debt ;  and  shall  be  joined  in  a  suit,  &c.  5  Co.  28.  a. 
Vide  9  Co.  37.     Vide  Pleader,  (2  D  1,  2.) 

(B  5.)  When  his  debt  shall  be  released. 

When  an  executor  is  indebted  to  the  testator,  his  debt  shall  be  released  ; 
for  the  executor  cannot  maintain  an  action  against  himself.  Off.  Ex.  44. 
1  Sal.  305.     Vide  Release,  (A  2.)  (d) 


(a)  1.  Assisting  a  co-executor,  who  had  proved,  in  writing  letters  to  collect  debts,  is  no* 
administering.  2  Cox,  274 — 2.  Nor  is  writing  directly  to  a  debtor  requiring  payment.    Ibid. 
—3.  Nor  is.  firing  advice  as  to  the  administration  on  being  consulted.    4  M.  &  S.  175.— 4. 
Vide  2  3.  S  L.  231. 

(b)  1.  It  is  not  however  merely  void,  except  as  a  protection  to  the  executor.  2  8.  fc  h* 
237.-4.  The  acting  of  the  executor  could  not  be  set  up  by  a  debtor  to  the  fund  in  answer 
to  a  suit  by  the  administrator.     Ibid. 

(c)  1.  3  P.  Wms  249.    3  Burr.  1463.— -2.  Secus,  if  both  renounce  and  administration  is 

thereupon  granted.    JtridV 

(<*)  1.  Vide  Co.  Litt  264.  b— 2.  But  the  debt  of  an  executor  durante  minori  mtate  is  not 
discharged  by  making  him  such  executor*  Ld.  Rd.  605.— 8.  And  now  in  every  case  the 
appointment  of  the  debtor  executor  is  no  more  than  parting  with  the  action.  1  Salk.  299. 
Dick,  456.  3  B.  C.  C.  1 10.-rr4.  And  that  a  truat  is  raised  in  equity  is  so  perfectly  settled, 
that  in  a  late  case  the  point  was  given  up  without  argument.  1 1  Ves.  90.  <{  Vide  Thomas 
».  Thompson,  2  Johns.  Rep.  471.    Gardner  t>.  Miller,  19  Johns.  Rep.  189.  \ 
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[*]  And  therefore,  if  the  executor  was  indebted  upon  bond,  or  otherwise, 
to  the  testator,  the  debt  shall  be  released.  R.  8  Co.  136.  a;  1  Rol.  934.  L 
47.  Cro.  Car.  S73.     Adm.  1  Sal.  300. 

So,  if  the  testator  make  one  debtor  his  executor,  where  several  are  joint- 
ly bound  or  indebted  to  him,  it  shall  be  a  release  to  all.  D.  Cro.  Car.  372. 
551.      1  Sal.  300.  (e) 

So,  if  he  make  the  wife  of  one  obligor,  or  debtor,  his  executrix.  R.  Hob. 
10.     R.  Mo.  855. 

Though  the  testator  was  within  age.    Co.  Lit.  364.  b. 

Though  the  executor  does  not  prove  the  will,  nor  administer.  R.  1  SM. 
300. 

So,  if  he  make  his  debtor  and  others  his  executors,  the  debt  is  released ; 
for  they  must  all  join  in  a  suit.     Off.  Ex.  44.     Vide  1  Sal.  300.  (/) 

And  if  the  executor,  who  was  indebted  to  the  testator,  dies,  an  action 
does  not  lie  against  his  executor  or  administrator  for  the  debt ;  for  a  per- 
sonal thing  suspended  is  extinct.     Off.  Ex.  45. 

Nor  against  the  surviving  executor,  where  there  was  another  executor. 
R.  1  Sal.  308. 

Though  he  dies  before  he  administers.     Off.  Ex.  45. 

Or,  does  not  join  in  the  probate  of  the  will.     1  Sal.  308, 

If  the  obligor  make  the  obligee  executor,  who  agrees  ;  the  debt  shaLl  not 
be  discharged,  but  he  may  retain  assets  to  the  value.     Jon.  345. 

If  the  testator  make  his  creditor  his  executor,  the  action  shall  be  released, 
but  the  debt  remains,  for  which  he  may  retain.  R.  per  7  Just  PI.  Com. 
1 86.     Co.  Lit  264.  b.     Vide  post,  (C  1,2.) 

But  if  the  debtor  be  executor,  though  the  action  be  released,  the  debt 
shall  be  assets  in  his  hands  for  satisfaction  of  other  creditors  and  legatees. 
PI.  Com.186.  a.  R.  Yel.  160.  Per  three  J.  Cro.  Car.  373.  Vide  Assets, 
(C.) 

If  A.  and  B.  are  bound  to  D.,  and  A.  makes  D.  and  F.  executors,  and 
D.  refuses,  the  debt  is  not  released.     R.  Jon.  345.     Vide  1   Rol.  934.  1. 

38.  (g) 

So,  if  a  man  make  the  executor  of  one  obligor  or  debtor  his  executor, 
jt  is  no  release  of  the  action  ;  for  the  other  obligor  or  debtor  may  be  sued 
bp  such  executor,  if  he  has  not  assets  of  the  other  obligor  in  his  hands.  R. 
Cro.  Car.  372.     1   Rol.  934. 1. 27.     Hutt.  128.     Jon.  345.  1  Sal.  305. 

So,  if  a  woman  executrix  take  to  husband  the  debtor  of  her  testator,  the 
debt  is  not  released,  but  the  action  suspended  only  during  the  coverture. 
Co.  Lit.  264.  b.  8  Co.  136.  a.  Cro.  El.  114.  1  Rol.  934.  1.  52.  1  Sal. 
306.  326.     R.  1  Leo.  320. 

So,  if  the  ordinary  commit  administration  to  the  debtor  of  an  intestate, 
it  is  no  release  of  the  debt.  R.  8  Co.  136.  a.  1  Rol.  934, 1.  4$.  R.  J  Sid. 
79.     Adm.  1  Sal.  306, 

So,  if  the  executor  of  one  obligor  make  the  obligee  his  exeoutpr,  he 
[  Jmay.sue  the  other  obligor,  if  he  is  not  satisfied  by  the  assets  of  the  obli- 
gor who  died.     R.  2  Lev.  73. 


T 


(c)  Aijdthwm  the  case  of  a  joint  and  several  bond.     IB.  4  P.  430. 

(  /  )  If  aman  devises  all  hU  real  and  personal  estate  not  before  derated,  to  his  two  exe- 
cute»,  as  tenants  in  common,  and  one  of  them  is  indebted  by  bond  to  testator ;  this  debt, 
SmP£  J5?  rtroB«*»t  P**0*  testimony  to  the  contrary,  is  not  released,  and  he  shall  account 
T£w  ^S  ewcutor  and  residnary  legatee  for  the  money.  C.  T.  T.  240. 

Or)  And  D.  may  sue  F.    3  T.  JL  557. 
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So,  if  flie  obligor  make  the  obligee  his  executor,  and  there  are  not  assets, 
he  may  sue  the  heir.     1  Sal-  304. 

So,  if  the  obligee  make  the  obligor  his  executor,  and  he  refuses  before  the 
ordinary,  it  shall  not  be  a  release.     1  Sal.  301.  307* 

(  B  6.)  The  duty  of  an  executor.— -He  must  make  probate  of  the 
'    will.     By  whom  the  probate  shall  be. 

The  probate  of  wills  does  not  belong  to  the  spiritual  court  by  the  civil  or 
canon  law.  Seld.  Orig.  of  Eccl.  Jurisd.  of  Testaments,  cap.  1,  2.  Eq. 
Ca.  207. 

Nor  originally  by  the  common  law.  Per  all  the  J.  1 1  H.  7.  12.  b.  5  Co, 
ie  Jure  Ecclcsiastico,  16.  b.  9  Co.  37.  b.  Per  two  J.  the  others  cont.  1 
Sid.  46.  371. 

But  it  was  established  to  the  spiritual  court  before  the  time  of  Hen.  2. 
Seld.  Or.  of  Eccl.  Jur.  of  Testaments,  cap.  5,  6. 

And  now  belongs  to  it  only  for  things  personal.  Cro.  Car.  395.  Eq.  Ca. 
207,  8.  (A) 

Yet,  by  the  custom  of  some  manors,  probate  of  wills  belongs  to  the  lord. 
9  Co.  37.  b.    Off.  Ex.  62.     Adm.  2  Inst.  231.     Eo.  Ca.  207. 

And  this,  in  a  will  of  goods,  as  well  as  of  lands.     Off.  Ex.  62. 

If  the  testator  had  bona  notabilia,  the  probate  belongs  to  the  archbishop 
of  the  province.     Vide  Off.  Ex.  64.     Vide  Administrator,  (B  3.)  (t) 

-  So  the  probate  of  the  will  of  a  bishop  belongs  to  the  archbishop  of  the 
province,  though  he  had  no  goods  out  of  his  diocese.     4  Inst.  335. 

If  the  testator  had  not  bona  notabilia,  it  belongs  to  the  bishop  of  the  dio- 
cese generally.     Vide  Administrator,  (B  5.) 

Or,  if  he  die  within  a  peculiar,  to  the  judge  of  the  peculiar. 

What  are  bona  notabilia.     Vide  Administrator,  (B  4.) 

If  the  probate  be  by  a  bishop,  or  other  inferior  judge,  when  it  does  not 
belong  to  him,  it  is  void  (£)•     K.  5  Co.  30.  a.     Vide  Administrator,  (B  5.) 

But  if  it  be  by  the  metropolitan,  when  it  does  not  belong  to  him,  it  is  on- 
ly voidable.     K.  5  Co.  30.  a.     Vide  Administrator,  (B  3.)  (/) 

The  ordinary  cannot  insist  upon  security  from  the  executor  before  the 
grant  of  the  probate.     1  Sal.  299.  (m) 

Or,  refuse  to  grant  probate  to  the  executor,  quia  incapax  by  the  canon 
law.     R.  1  Sal.  299.     Sho.  293.  (n) 

And  if  he  refuse  the  probate  to  him,  who  ought  to  have  it,  a  mandamus 
lies  against  him.     1  Sal.  299.     Vide  Mandamus,  (A.)  (o) 


(ft)  Gilb.  Eq.  Ca.  207. 

(t)  And  prerogative  probate  not  dispensed  with  on  account  of  the  smallness  of  the  sum. 
7  Yes.  409.     Vide  5  Ves.  148. 

(*)  When  valid  it  is  conclusive  as  to  the  character  of  executor.     12  Ves.  298. 

(I)  And  must  be  avoided  before  probate  can  be  granted  by  the  bishop.     Str.  73. 

(m)  1 . 1  Ld.  Rd.  363. — 2.  But  if  he  is  insolvent  the  court  of  Chancery  may  restrain  him 
from  intermeddling;  until  he  has  given  security.     Ld.  Rd.  362. 

(n)  But  he  may  for  being  non  compos.     1  Ld.   Rd.  362. 

(•)  1.  If  he  refuses  to  grant  probate  pending  a  commission  of  appraisement,  a  peremp- 
tory mandamus  shall  issue.  Str.  857. — 2.  An  act  done  in  obedience  to  the  judgment  of  a 
court  having  competent  jurisdiction,  and  which  the  party,  had  he  refused,  might  have  been 
forced  to  perform  by  coercion  of  law,  is  protected,  and  is  not  invalidated  by  the  judgment 
Being  afterwards  vacated.  Therefore  payment  to  one  who  has  obtained  probate  of  the  forg- 
ed will  of  a  party  deceased,  it  good,  though  the  probate  be  afterwards  declared  null.  3  T. 
ft.  125. 
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[*](B  7.)  Exhibit  an  inventory. 

So  by  the  st.  21  H.  8.  5.  the  executor  or  administrator,  calling  ttfo  cred- 
itors, or  legatees,  or  otherwise  two  other  honest  persons,  in  their  presence 
and  by  their  discretions  shall  make  a  true  and  perfect  inventory  of  all  the 
deceased's  goods  and  chattels,  &c.  and  one  part  thereof  on  oath  deliver  to 
the  ordinary,  and  the  other  keep  himself. 

The  ordinary  shall  not  refuse  the  inventory  tendered,  (o) 

And  may  convent  the  executor  to  make  or  refuse  probate,  and  bring  in  an 
inventory,  &c.     5  Mod,  247.  cont. 

And  shall  deliver  a  copy  of  the  testament,  or  inventory,  to  any  requesting 
the  same,  taking  no  more  for  search  and  copy  than  is  due  to  the  scribe  for 
registering  the  same,  or  Id.  for  every  ten  lines  ten  inches  in  length,  at  his 
election. 

But  the  inventory  contains  only  goods,  chattels,  wares,  and  merchandizes, 
and  not  things  [2  N.  Abr.  408,]  in  action,  &c.     Ray.  471. 

Nor,  by  the  st.  21  H.  8.  5.  money  by  the  sale  of  lands  devised  to  be  sold. 

So  the  ordinary  may  respite,  or  dispense  with  the  inventory,  if  the  debts 
and  legacies  are  paid.     Ray.  471. 

Though  a  legatee  (p)  sues  for  it,  who  will  not  accept  his  legacy,  when  it  is 
tendered.    R.  Ray.  471.  (y) 

(B  8.)  Charge  of  probate,  or  inventory. 

By  the  st.  21  H.  8.  5.  the  ordinary  shall  take  for  probate  of  the  testa* 
ment,  registering,  and  inventory  6d.  only  for  the  scribe,  when  the  goods  of 
the  deceased  exceed  not  5/. ;  when  they  exceed  not  40/.,  3*.  6 d*  only,  viz. 
2j.  6d.  for  the  ordinary,  and  12d.  for  the  scribe  ;  and  when  they  exceed 
40/.  but  5s.,  half  to  the  ordinary,  and  half  to  the  scribe,  or  instead  thereof 
Id.  for  every  ten  lines  ten  inches  in  length,  at  his  election ;  and  like  rates 
for  granting  administration,  &c. ;  on  pain  of  10/.  to  the  king  and  party 
grieved  for  every  offence,  and  so  much  to  the  party  grieved  as  he  takes  con- 
trary to  the  act ;  so  as  the  testament  be  exhibited  in  writing  with  wax  affix- 
ed ready  to  be  sealed. 

And  if  he  takes  more,  it  will  be  extortion.  Vide  Extortion,  (A  2.)  Vide 
Off.  Ex.  188. 

Though  the  probate  be  not  annexed  to  the  testament  itself,  but  to  a  tran- 
script of  it,  he  shall  take  nothing  for  ingrossing  the  transcript.  R.  4  Inst. 
336.     3  Inst.  149. 

And  if  the  testament  be  written  in  paper,  and  transcribed  in  parchment, 
and  brought  to  the  ordinary,  he  may  register  and  fix  the  seal  [*]to  the  one 
or  the  other ;  but  he  shall  take  only  5s.  for  the  whole.     3  Inst.  1 49. 

So  he  shall  take  nothing  for  the  examination  of  the  transcript  with  the 
original,  but  what  is  agreed.     3  Inst.  150.  (r) 

(o)  Nor  can  he  falsify  an  inventory  at  the  suit  of  a  creditor }  and  if  he  doei,  prohibition 
shall  go  after  sentence.    3  Burr.  1922. 

(pj  As  to  the  right  of  the  next  of  kin  to  compel  it,  see  1  Cox,  342. 

(g)  1.  He  is  bound  moreover  to  keep  clear  and  distinct  accounts  of  the  estate.  3  Met* 
43.-2.  And,  dealing  with  money  belonging  to  the  estate,  to  earmark  it    3  Mer.  40. 

(r)  1«  Where  a  real  estate  claimed  under  a  will  is  only  leasehold,  nothing  but  the  probate 
of  the  will  or  letters  of  administration  with  the  will  annexed,  are  legal  evidence  of  the  will  f 
as  in  all  questions  respecting  personalty.  4  T.  R.  258.-2.  Where  probate  is  granted  of* 
forged  will,  till  avoided  by  a  competent  ecclesiastical  jurisdiction,  it  is  unimpeachable  }  and 
even  when  avoided,  all  transactions  under  it  stand  good.  3  T.  R,  123, 
[*453]  [*454] 
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(d  ffc)  What  things  he  may  do  before  probate. — See  tit. 

Bankrupt 

But  the  property  of  the  goods  is  vested  in  the  executor*  before  probate* 
PI.  Com,  280.  (s) 

And  he  may  administer  them.     PI.  Com.  280.  b.  R.  2  And.  150,  U 

Or,  give  and  alienate  them.     PL  Com.  280.  b.     Off.  Ex;  49. 

So  he  may  release  a  debt  before  probate.  PI;  Com.  281.  a.  9  Co.  3& 
a.  39.  a.     Co.  Lit  292.  b.  (/) 

Pay,  and  receive  debts.     Off.  Ex.  49.     Hutt.  31. 

So  a  rfelease  to  an  executor  before  probate  is  good,  if  bt  afterwards  pro?4 
the  will.     R.  1  Rol.  917.1.2. 

So  he  may  assent  to  a  legacy j     Off.  Ex.  49. 

So,  if  A.  take  administration,  and  take  goods  oat  of  the  possession  of  the 
executor,  trespass  lies  against  him ;  for  the  administration  is  void.  R.  2 
And.  150. 

So  he  may  commence  dn  action  before  probate,  though  he  shall  not  de- 
clare.    1  Sal.  302,  303. 

Or,  avow  for  rent  incident  to  a  reversion  for  years,  which  he  has  as  exec* 
titor.     1  Sal.  302.  307.  («) 

So  he  maybe  sued  before  probate.     PI.  Com.  280.  b.     Hutt.  31. 

So  after  probate  an  executor  may  have  trespass  against  him,  who  takes 
goods  after  the  death  of  his  testator  by  an  administration  granted  to  him. 
R.  2  Bui.  268. 

But  an  executor  cannot  maintain  an  action  before  probate-  PI.  Com. 
280.  b.     9  Co.  38.  a.  (x) 

Yet  trespass,  trover,  &c.  for  goods  taken  out  of  his  own  possession  he  ma? 
maintain  before  probate ;  for  there  a  profert  of  letters  testamentary  is  not 
necessary.     Off.  Ex.  50. 

So,  debt  for  goods  of  the  testator  sold  by  himself.     Off.  Ex.  52. 

So,  if  A.  be  executor  for  so  many  years,  and  afterwards  B.  be  named  exec- 
utor, and  A.  prove  the  will ;  after  his  time  expired,  B.  may  Sue,  without 
another  probate.     Ca.  Ch.  265. 

So,  if  an  executor  commence  an  action  (y)  before  probate,  and  afterwards 

Erove  the  will,  it  shall  be  good  by  relation  between  the  parties.     [*]R*  3 
;ev.  58.     1  Vent.  370.     Skin.  23.     R.  1  Rol.  917.  1.   10.   for  it  is  suffi- 
cient, if  the  probate  appears  upon  the  declaration* 

Yet  an  arrest  before  probate  is  not  good  as  to  a  stranger,  though  he  after- 
wards prove  the  will.     R.  3  Lev.  58.     1  Vent.  370.     Skin.  22,  3< 

So  an  administrator  cannot  commence  an  action  (z)  before  administration 
granted.     1  Sal.  303. 


(#)  1.  Will  before  probate  ftiffieient  title  to  the  goods ;  probate  only  necessary  to  enable 
htm  to  sue  for  debt,  Lofft.  81. — 2<  A  term  for  years  vests  in  an  executor  without  probate* 
6  T.  R.  296. 

SO  So  he  may  demise  lands  devised  in  testator's  will,  before  probate.    2  Blk.  694. 
rt)  1.  Vide.  DougK  68  K— 2.  Or  sue  oat  a  commission  of  bankruptcy.    3  Mod.  241.  Sne 
It.  Bankrupt. 
(x)   1  Ld.  Rd.  364. 

(f)  So  if  he  file  a  bill.    3  P.  Wms.  349. 
(t)  Nor  issue  a  ne  extut  rfgno.    1  B.  &  P.  326; 
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(B  10,)  What  interest  an  executor  or  administrator  has  in  the 

goods  of  the  deceased. 

An  executor  or  administrator  has  the  property  of  the  goods  of  his  testator, 
or  intestate,  vested  in  him  before  his  actual  possession. 

And  therefore  may  have  trover,  trespass,  &c.  against  him  who  takes 
them  before  he  has  actual  possession  of  them.  R.  Cro.  EL  377*  Vide  post, 
(B  13.)     Vide  Action  upon  the  Case  upon  Trover,  (B.) 

And,  though  he  do  not  prove  the  will  for  a  long  time  after  the  death  of 
the  testator,  yet  the  property  shall  be  adjudged  in  him  immediately  upon 
his  death.     2Rol.  554. 1.  10.(a) 

So,  though  administration  be  not  granted  for  a  long  time,  yet  when  it  is 
granted,  it  vests  the  property  in  the  administrator,  by  relation,  from  the 
time  of  the  death  of  the  intestate.  PerC.  B.  Mich.  9  Ann.  R.  2  Rol.  554.  L 
15.  25.(6) 

If  the  testator  had  a  term  for  years,  this  vests  in  the  executor,  or  admin* 
istrator ;  and  he  cannot  refuse  it,  though  it  is  worth  nothing.  R.  Lat. 
260,  261.  R.  1  Sid.  266.  R.  Yel.  103.  Pol.  127.  Adm.  1  Sal.  297.  1 
Lev.  127.     1  Vent.  271.     Vide  ante,  (B  4.) 

So,  if  A.  consent  to  a  disposition  of  the  intestate's  goods,  and  afterwards 
take  administration,  he  shall  be  bound  by  the  gift  before.  Per  two  J.  Holt 
cont.     1  Sal.  295,  6.     3  Mod.  276. 

But  an  executor  or  administrator  cannot  devise  the  goods  of  the  testator 
or  intestate. 

Nor  shall  they  be  taken  in  execution  for  the  proper  debt  of  the  executor 
or  administrator.(c) 

If  an!  executor  or  administrator  pay  debts  with  his  own  goods,  it  will  be 
an  administration  for  so  much  of  the  goods  of  the  testator,  &c.  and  he  shall 
have  them  afterwards  in  his  own  right.     R.  Kel.  62, 63. 

If  he  give  goods  to  A.  in  satisfaction  of  the  expence  at  the  funeral,  and 
afterwards  take  administration,  he  cannot  have  trover  against  A.  for  the 
goods*     R.  3  Mod.  276. 

If  he  assign  to  A.  a  bond  due  from  B.  to  the  testator  in  satisfaction,  the 
administrator  de  bonis  norij  o>c.  shall  not  afterwards  sue  B.     Skin.  1 43. 

Or,  assign  a  recognizance  before  an  extent,  to  A.  who  pays  the  money 
due.     R.  Skin.  143. 

[*](B  11.)  How  they  represent  the  testator,  or  intestate. 

An  executor  or  administrator  represents  the  person(tf)  of  his  testator,  or 
intestate.     Co.  Lit.  209.  a.     Vide  in  Chancery,  (3  G  1.) 
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M  Supra,  (B  9.) 

b)  But  a  contract,  obligatory  or  not  as  too  party  is  or  is  not  administrator,  is  not  Made 
valid  by  a  subsequent  grant  of  administration.     Ut  videtur. 

(c)  1.  Wentw.  86.  4  T.  R.  621— 2.  Nor  pass  under  his  bankruptcy  ;  not  even  money 
if  earmarked.  3  Burr,  1389.— 3.  Unless  previously  treated  a*  his  own  property.  1  B.  k 
P.  293.-4.  That  a  less  estate  may  be  merged  in  a  greater,  they  must  be  held  both  in  the 
same  right ;  therefore,  a  term  which  a  party  has  as  executor  is  not  merged  by  his  taking,  the 
fee  in  his  own  right.    3  T.  R.  393. 

(d)  1.  Executors  cannot,  in  their  representative  character  continue  the  trade  of  their  testa* 
r.     If  they  continue  it,  it  is  in  their  individual  capacity.     1  T.  R.  295 2.  An  execu 


tor.     If  they  continue  it,  it  is  in  their  individual  capacity.     1  T.  R.  295 2.  An  executor  of 

a  deceased  partner  who  continues  the  trade,  though  for  the  benefit  of  the  infant  children,  iff 
liable  personally  as  a  partner.     1  M.  &  S,  412. 
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And  therefore,  if  money  be  payable  to  B.  without  naming  his  executor, 
jet  his  executor  or  administrator  shall  have  an  action  for  it. 

So,  if  money  be  payable  to  A.  or  his  assigns,  his  executor  shall  take  it ; 
for  he  is  assignee  in  law.     Hob.  9. 

So,  if  a  man,  reciting  that  he  has  1000/.  of  B.'s  money,  covenants,  that 
so  long  as  he  has  the  money  in  his  hands  he  will  pay  100/.  annually  to  B., 
his  executor  shall  have  an  action  for  it ;  for  it  appears,  that  it  was  intend- 
ed for  the  interest  of  the  1000/.  which  the  executor  shall  have.  R.  1  Rol. 
913.  1.  15. 

If  money  is  awarded  to  B.  and  that  he  shall  release  ;  the  executor  of  B. 
shall  have  the  money,  and  make  the  release,  though  his  testator  died  before 
the  day  of  payment.     R.  2  Vent.  249.     R.  1  Leo.  316. 

So,  if  A.  be  bound  by  bond  to  perform  an  award,  and  it  be  awarded,  that 
A.  shall  pay  20/.  at  Michaelmas  to  B.  and  before  Michaelmas  A.  dies,  his 
executor  shall  pay  it ;  for  it  was  a  duty  vested  in  B.  Ray.  416.  Cro, 
El.  10. 

So,  if  A.  be  bound  by  bond  to  pay  60/.  to  B.  if  he  does  not  prove  before 
the  10th  of  November  next,  that  it  was  paid ;  and  A.  dies  before  the  10th 
of  November.     R.  Ray.  415. 

But  if  an  annuity  be  given  to  B.  during  the  life  of  the  testator's  wife, 
upon  condition  that  he  be  civil  to  his  wife,  and  B.  dies  before  the  wife,  hi? 
executor  shall  not  have  it ;  for  it  was  personal  to  B.     Pr.  Ch.  1 73. 

(B  12.)  If  there  are  several  executors  or  administrators,  their  in- 

terest  is  entire. 

If  there  are  several  executors  or  administrators,  they  have  a  joint  and 
entire  interest  in  all  the  goods  of  the  testator,  which  cannot  be  divided.(c) 

And  therefore,  if  one  dispose  of  all  the  goods  (/)  without  the  others,  it 
will  be  good  for  all.     Dy.  23.  b.  in  marg. 
*  Though  it  be  a  chattel  real ;  as  a  term  for  years.     R.  Dy.  23.  b. 

So  a  surrender  of  a  term  by  one  is  good  for  all.     Dy.  23.  b.  in  marg. 

A  release  of  a  debt  by  one  is  good  lor  all.     Dy.  23.  b.  in  marg.(g) 

(*]An  attornment  by  one  is  good  for  all.     Dy.  23.  b.  in  marg. 
f  one  confess  a  judgment,  the  judgment  shall  be  against  all.     Dy.  23.  b. 

in  marg.  (h) 

So  one  cannot  demand  an  account  of  the  profits  of  the  estate  against  the 
others.     1  Rol.  1 17. 1.  35.     Vide  Accompt,  (D.)  Dy.  23.  b.  in  marg. 


(e)  1.  And  on  the  death  of  one  it  survives  to  the  other.  3  Atk.  509.  1  Ves.  S.  9 .— f. 
Though  if  two  tenants  in  common  put  out  money  as  joint  executors,  it  shall  not  survive,  but 
go  to  their  respective  representatives.  1  Atk.  467.-3.  So  the  power  of  executors  is  not 
determined  by  the  death  of  one,  but  survives  to  the  other.  3  Atk.  609.  1  Ves.  9.-4.  U 
there  is  judgment  against  A.  partner,  and  one  of  the  executors  of  B.  for  a  partnership  debt, 
A.  may  give  a  mortgage  of  separate  estate  of  B.  the  testator,  as  a  farther  security,  and 
equity  will  order  satisfaction  out  of  the  mortgage,  without  sending  them  to  law.    2  Vet. 

265. 

.    (/)  So  a  term.    1  Mad.  609, 

(g)  1.  Secus  in  the  case  of  administrators.     1  Atk.  460 — 2.  Nor  can  one  administrator 
convey  an  interest.     Ibid. — 3.  "  And  none  of  the  authorities  referred  to  by  Comyns  mention 

administrators."    Serj.   HiU's  MSS 4.  See  1 1  Vin.  72,  73.  pi.  3.     -{  But  vide  Bailey's 

Admrs.  «.  Cochran's  Admr.  I  Hayw.  104.  }> 

(K)  1.  Not  where  it  is  confessed  to  a  particular  creditor,  against  the  dissent  of  the  other 

executors  on  behalf  of  the  general  creditors.    2  V.  &  B.  61.— 2.  A«  to  giving  a  warrant 

of  attorney,  see  8tr.  20. 
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So  one  cannot  demand  a  partition  of  the  goods,  against  the  others.  Dy, 
23.  b.  in  marg.     27  H.  8.  22.  a. 

So,  if  one  give  a  bond  to  a  stranger,  for  his  own  debt,  detinue  does  not 
lie  by  the  other  surviving  executor  against  the  stranger  for  this  bond ; 
though  it  was  only  a  chose  in  action.     R.  Dy.  23.  b.  in  marg. 

So,  if  he  deliver  a  bond  of  the  testator  to  a  stranger ;  though  the  debt  is 
4iot  lost  thereby.     Dy.  23.  b.  in  marg. 

So,  if  he  pay  his  own  money  for  a  debt  of  the  testator,  and  die  %  the  sur- 
vivor (i)  shall  not  have  an  action  against  his  executor  for  goods  of  the  first  tes- 
tator, which  do  not  exceed  the  value  of  the  debt  paid  with  his  own  money. 
Py.  23.  b.  in  margT 

So  one  cannot  give  so  much  of  the  goods  to  the  other*     R.  27  H.  8.  22. 

(B  13.)  What  actions  an  executor  or  administrator  shall  have* 

Aa  executor  or  administrator  may  have  an  action  upon  a  judgment,  stat- 
ute, recognizance,  obligation,  or  other  specialty  made  to  his  testator  or  in-v 
testate. 

So  he  may  have  covenant,  upon  a  covenant  made  to  his  testator  for  a 
personal  thing.    Lat,  168* 

Or,  upon  a  covenant  that  touches  the  realty,  if  it  be  broken  in  the  life  of 
the  testator.  {  Hamilton  t>.  Wilson,  4  Johns.  Rep.  72.  }  Vide  Cove- 
nant, (B  1.)  (J) 

So,  upon  any  (m)  contract  made  to  the  testator.     Mar.  pi.  23. 

Though  the  contract  or  promise  to  the  testator  be  for  the  benefit  of  % 
stranger.    Al.  1. 

Though  the  obligation,  &c,  was  for  performance  of  an  award.     R.  2  Vent) 

Though  it  be  upon  a  simple  contract.     D.  cont.  2  Crp.  271. 

So  an  executor  or  administrator  shall  have  replevin  for  goods  taken  in 
the  life  of  the  testator.     Off.  Ex.  94.     1  Sid.  82. 

So  he  shall  have  a  writ  of  error,  attaint,  or  disceit.     Vide  Lat.  167. 

f*]An  audita  querela,  (») 

An  action  for  a  relief  due  to  the  testator.     R.  Noy,  43.  (o) 

But  by  the  common  law,  an  executor  or  administrator  had  not  an  action 
for  a  wrong  done  to  the  testator  in  his  life  :  as,  for  a  trespass  in  taking  his 
goods,  &c.     Vide  st.  4  Ed.  3.  7. 

So  he  had  not  an  action  founded  upon  a  matter  in  the  privity  of  the  testa- 
tor ;  aa,  account.     Co.  Lit.  89.  b.     2  Inst.  404. 

(»)  1*  Survivorship  between  executors.  1  V.  &  B.  72.-2.  In  the  residue.  If  Vet. 
288. 

(ft)  8.  R.  may  make  a  rale  by  consent,  that  probate  shall  be  granted  to  two  executors 
A.  and  B.,  but  that  A.  shall  not  intermeddle,  and  that  B.  shall  indemnify  him.  3  Bait. 
1463.  * 

(I)  J.  An  executor,  as  such,  cannot  sue  for  the  breach  of  a  covenant  for  seisin  in  fee. 
made  with  his  testator,  unless  the  personal  estate  has  been  thereby  directly  impaired.  T 
M.  &  S.  355. — 2.  Nor  for  a  breach,  since  the  death,  of  a  covenant  for  further  assurance  of 
an  estate  in  fee  made  with  testator,  unless  in  respect  of  an  injury  thereby  accrued  to  the 
personal  estate.     1  M.  &  S.  355. 

(m)  A  personal  representative  cannot  sue  for  the  breach  of  a  promise  of  marriage  made 
with  the  deceased,  unless  perhaps  in  respect  of  some  loss  which  the  personal  estate  has 
thereby  sustained.    2  M.  k  8.  408.  '    • 

00  W«mtw.  71.  (•)  Cro,  Eiia,  883. 
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Yet  now,  by  the  st.  4  Ed.  3*  7,  an  executor  shall  have  an  action  for  a 
trespass  (/>)  to  the  testator  in  his  life-time. 

So,  by  the  st.  13  Ed.  1.  W.  2.  23.  an  executor  shall  have  an  action  of  ac- 
count upon  an  account  with  his  testator. 

By  the  st.  25*  Ed.  3.  5.  the  executor  of  an  executor  shall  have  an  action 
of  debt,  accompt,  trespass,  &c.  as  well  as  the  testator.    Vide  post,  (G.)  (q) 

And,  by  the  st.  31  Ed.  3.  11.  administrators  may  have  the  same  actions 
to  demand,  or  recover  as  executors. 

And  therefore  now,  an  executor  or  administrator  shall  have  trespass,  or 
trover,  for  the  goods  of  the  testator  taken  in  his  life-time.  Off.  Ex.  98. 
Mo.  400.     R.  Cro.  El.  377.     Lat.  168.     1  And.  242.     1  Leo.  193,  4. 

So,  for  a  trespass  with  cattle  in  his  close*     Semb.  Off.  Ex.  98. 

So,  an  ejectment  for  ejecting  the  testator.  Sav.  118.  Lat.  168.  R.  1 
And.  242.     Poph.  189.     7  H.  4.  6.  b. 

So,  trespass  quart  blada  crescentia  upon  the  land  of  the  testator,  asporta- 
vit.     R.  1  Vent.  1 87, 

So,  by  the  equity  of  this  statute  an  executor  or  administrator  shall  have 
every  action  for  a  wrong  done  to  the  personal  estate  of  his  testator.  Semb. 
£at.  1 68.  M 

So  he  shall  have  ravishment  of  ward.  D.  1  Sid.  82.  1  Rol.  912. 1.  40. 
Poph.  190. 

.  ()ebt  upon  the  st.  1  Ed.  6.  13.  for  not  setting  out  tithes.     1  Sid,  88,  407. 
4  Mod.  404,     1  Sal.  314.     1  Vent  30. 

Pebt  upon  a  judgment  against  an  executor,  or  administrator,  upon  a  sug- 
gestion of  a  devastavit.     R.  1  Sal.  314.     Mod.  Ca.  126. 

So  he  shall  have  a  quart  impedit,  for  a  disturbance  in  the  life-time  of  the 
testator.  Off.  Ex.  95.  D.  1  Sid.  82.  R.  Sav.  94.  118.  Lat.  168.  R.  4 
Leo.  15.     1  And.  242.     Noy,  87.    Poph.  189,     Ow.  99. 

So  he  shall  have  an  action  upon  the  case  against  the  sheriff,  for  an  escape 
of  one  taken  for  debt.  Dub.  1  Rol.  912.  1.  45.  Cro.  Car.  297.  D.  4 
Mod.  404.  Dub.  Lat.  1 68.  R.  if  the  escape  was  after  judgment*  Dy. 
92?.  a.  in  marg.  Noy,  87.  Poph.  Ig9.  191.  Dub.  Jon.  173.  Vide  lib 
fira.  (*) 

Or,  for  not  returning  his  writ,  and  paying  money  levied  upon  &  fieri  facias* 
J  Rol.  913. 1.  5.     Cro.  Car.  ?97. 

Or,  for  a  false  return,  that  he  had  not  levied  the  debt.  R.  4  Mod.  404. 
1  Sal.  12.     Comb.  322,  3. 

[*]So,  for  an  escape,  («)  though  it  was  in  the  life-time  of  his  testator* 
Mod.  Ca.  126.     Vide  supra,  (x) 

So  an  executor  shall  sue  for  an  escape  of  one  in  execution  upon  a  judg- 
ment by  fyim  as  administrator.     R.  Godb.  262.     Vide  1  Rol.  276. 

But  since  these  statutes  an  executor  or  administrator  cannot  have  an  ac- 
tion for  a  wrong  to  the  person  of  his  testator ;  as,  for  a  battery,  imprisonment, 
&c.     Lat.  168,  169.     1  And.  243.     Jon.  174.  (y) 


■*-^i 


8 


1  Vent.  187.    %  Keb.  874.    3  Salk.  ISO. 

[q)  An  administrator  it  bonis  turn,  may,  under  equity  of  the  stat.  17  Car.  2.  c.  8.,  roe 
en  a  promise  to  the  former  representatiTe.    7  T.  R.  182. 

fr)  Ld.  Rd.  40.  (*)  Ld.  Rd.  973. 

.u)  1.  In  execution.    Ld.  Rd.  41.—$.  But  not  upon  mesne  process.  Ibid* 

[x)  1.  Or  for  removing  goods  taken  in  execution  before  the  intestate  (the  landlord)  his 
paid  a  year's  rent  £tr.  212.-~2.  So  the  executor  of  the  assignee  of  a  bail  bond  may  sue 
thereof*.     Fort.  367. 

(y)  An  executor  is  the  representative  of  the  persoM|L  estate  only,  and  not  of  the  wrong* 
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Nor,  for  a  prejudice  to  Die  freehold  of  the  testator ;  as,  trespass  quart 
herbam  secuU  et  asportavit ;  for  tile  grass  is  parcel  of  the  freehold.  1 
Vent  187.     Jon.  174.  (z) 

\  But  trespass  will  lie  by  an  administrator  for  an  act  done  to  the  real 
estate  of  die  intestate,  in  bis  life-time,  whereby  the  value  of  his  estate  is 
diminished ;  as  where  the  defendant  entered  upon  his  land,  and  burnt  his 
mills.  Griswold  v.  Brown,  1  Day,  1 80.  Vide  Middleton's  Exrs.  v.  Robin- 
son, 1  Bay,  59. 

So,  for  an  injury  done  to  personal  property.  Snider  v.  Croy,  2  Johns. 
Rep.  227. 

So,  on  an  express  covenant  for  rent  accrued  during  the  life  of  the  testa- 
tor. Van  Renssellaer's  Exrs.  v.  Platner's  Exrs.  2Johns.Cas.  17.  But 
not  for  rent  afterwards  becoming  due.     Ibid. 

But  an  action  will  not  lie  by  the  executor,  for  expenses  incurred  by  the 
testator,  in  his  defence  against  a  groundless  suit.  Deming  v.  Taylor,  1 
Day,  285.  } 

As  to  the  pleading  in  an  action  by  an  executor  or  administrator.  Vide 
Pleader,  (2  D  1,  &c.) 

(B  14.)  What  actions  will  lie  against  them. 

An  action  lies  against  an  executor  or  administrator  (a)  upon  (b)  every 
contract,  debt,  or  covenant  made  by  his  testator,  or  intestate,  winch  ap- 
pears by  any  record  or  specialty. 

Though  it  be  a  specialty  of  an  inferior  nature ;  as,  fines,  issues,  &c.  at 
assizes,  quarter-sessions,  by  commission  of  sewers,  or  bankrupts,  or  at  the 
leet,  &c.     Off.  Ex.  169. 

So  debt  lies  against  the  executors  of  a  sheriff,  upon  a  judgment  in  an  ac- 
tion against  the  sheriff  for  an  escape.     Dy.  322.  (c) 

So,  upon  any  debt,  or  contract  without  specialty,  where  the  testator 
could  not  have  waged  his  law  t  as,  in  debt  for  rent  upon  a  parol  lease. 
Vide  for  this,  Pleader,  (2  W  45.) 

So  debt  lies  against  an  executor  by  a  gaoler,  for  the  meat  and  drink  of 
flie  testator  in  person  ;  for  there  he  could  not  wage  his  law.     9  Co.  87.  b. 

So,  upon  an  obligation,  or  covenant  to  instruct  an  apprentice  in  his  trader 
though  it  sounds  as  a  personal  act.     R.  1  Lev.  177. 

So,  upon  a  debt,  covenant,  contract,  &c.  which  commences  by  consent 
of  the  parties ;  though  it  sound  in  tort,  and  damage.     Dy.  14.  a.  in  marg. 


which  his  testator  may  hare  suffered,   unless  those  wrongs  operate  to  the  prejudice  of 
the.  personal  estate.    2  M.  &  S.  408. 

(*)  1.  Nor  can  he  have  trespass  for  catting  down  trees  in  the  testator's  life-time.  1B.&; 
P.  329.-2.  But  he  may  sue  for  holding  over  contrary  to  stat.  4  Geo.  2.  c.  28.  1  B.  &  P. 
310.— 3.  Though  not  under  si.  9  Ann.  c.  14.  for  money  lost  by  his  testator  at  play.  9 
II.  B.  311. 

(a)  if  judgment  be  obtained  against  an  administator  durante,  &c.  and  afterwards  the 
executor  or  administrator  comes  of  age.   a  scire  facia*  lies  against  him  on  such  judgment. 
;  Ld.  Rd.  265. 

(•)  Where  the  cause  of  action  is  money  due,  or  a  contract  to  be  performed,  gain  or  ac- 
quisition by  the  labour  or  property  of  another,  or  a  promise  by  the  testator,  expressed  or 
implied,  the  action  survives  against  the  executor.  Secus  if  it  be  a  tort,  or  arise  e*  dtl*clo9 
supposed  to  be  by  force,  and  against  the  peace.  Cowp.  375.  \  But  an  action  will  lie 
against  an  executor,  for  any  act  of  the  testator,  by  which  his  estate  is  benefited,  and  by 
which  the  plaintiff  receives  an  injury,  though  the  cause  of  action  arise  ex  delicto.  Outlay 
v.  Brown's  Exrs.  2  Hayw.  182.    Vide  Troup  v.  Smith's  Exrs.  20  Jonas.  Rep.  33.  }» 

(0  Secus  had  no  judgment  been  obtained.    Ld.  Rd.  973. 
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\  So,  upon  a  covenant  for  the  payment  of  rent  accrued  during  the  life 
of  the  testator  ;  though  the  land  descends  to  the  heir.  Van  Renssellaer's 
Errs.  *>.  Platner's  Exrs.  2  Johns.  Cas.  17. 

So,  upon  a  covenant  respecting  real  estate ;  though  they  are  not  express- 
ly bound  by  the  covenant.     Harrison's  Exrs.  v.  Sampson,  2  Wash.  155.  \ 

So,  for  rent  upon  a  covenant  in  law.     R.  Sti.  387.  406.  (d) 

[*]Action  upon  the  case  upon  an  assumpsit  in  law.  R.  9  Co.  89.  b. 
2Cro.  294.     PI.  Com.  182.     10  Co.  77.  a.     R.  1  Rol.  14. 1.  5.(e) 

So,  upon  a  special,  or  collateral  promise  of  the  testator.  R.  1  Rol.  14. 
B.  2Cro.  404.  3  Bui.  236.  R.  Sti.  158.  R.  ace.  but  the  judgment 
was  reversed,  Ow.  56,  7.  R.  in  B.  R.  and  affirmed  in  error  by  six  justices 
and  barons,  Tanfield,  cont.  Pal.  329.     Jon.  16. 

So  it  lies  against  an  executor,  or  administrator  of  one,  who  takes  the  fifths 
due  to  ministers  by  the  st.  12  Car.  2.  17.     R.  1  Sid.  88.     Ray.  57. 

Or,  of  a  sheriff,  who  has  levied  money  upon  a  fieri  facias,  and  not  paid  it. 
R.  1  Rol.  921.  1.  25.     Jon.  430.     R.  Mar.  13. 

Or,  of  a  common  carrier  for  goods  lost  by  him.     5  Mod.  92. 

Or,  of  an  intruder  upon  the  king,  who  cuts  trees,  &c.  of  value.     R.  Saw 

Or,  for  a  relief  due  by  his  testator  to  the  lord  of  the  manor.  R.  Noy, 
43,4. 

So  an  attaint  lies  against  an  executor,  though  the  statute  speaks  only  of 
an  attaint  between  the  parties,  and  says  nothing  of  the  heirs,  or  executors 
R.  1  And.  24, 5.(g) 

(B  15.)  What  not. 

But  an  action  does  not  lie  against  an  executor,  or  administrator,  where 
the  testator  might  have  waged  his  law  :  as,  in  debt  upon  a  simple  contract. 
9  Co.  87.  b.  R.  Cro.  El.  600.  R.  2  H.  4. 14.  b.  [Vide  where  one  may 
wage  his  law,  in  Pleader,  (2  W  45.)] 


(rf)  I .  So  in  the  debet  et  detinet  as  assignee  of  a  term,  for  rent  incurred  in  his  own  time  ; 
and  will  be  chargeable  de  bonis  proprii*.  1  Wile.  4.-2.  Or  in  the  detinet  only,  when  he 
will  be  chargeable  de  bonif  test  at  oris  only. 

(0  An  action,  ex  contractu,  lies  against  an  executor  for  the  value  of  timber  wrongfully 
cat  down  by  the  testator.    3  T.  R.  549. 
(/)  Vide  supra. 

(jg)  To  this  head  may  be  re/erred  certain  obligations  imposed  upon  effect*/ or* .-— 1 .  An  exe- 
cutor is  hound  by  his  testator's  agreement  not  to  bring  error ;  an  agreement  which-  pre- 
cludes him  from  bringing  error  on  a  judgment  in  scire  facias  brought  to  make  him  party 
to  the  former  judgment,  since  that  is  not  a  new  action  but  a  continuation  of  the  old  one. 
1  T.  R.  388. — 2.  If  a  stranger  receives  rent  due  to  the  testator  in  his  life-time,  and  after- 
wards, by  desire  of  the  tenant  in  possession ,  pays  the  demand  of  ground-rent  due  at  the 
same  time,  for  the  same  premises,  he  may  deduct  such  payment  in  an  action  by  the  exe- 
cutor for  the  rent ;  but  not  a  payment  of  ground-rent  arising  after  the  death  of  the  testa- 
tor.   3  Anst.  905. — 3.  Though  general  legacies  are  not  recoverable  at  law,  but  only  in  equi- 
ty, 5  T.  R.  690. — 4.  Yet  assumpsit  lies  upon  an  express  promise  by  an  executor  to  pay  a 
legacy  in  consideration  of  assets.     Cowp.  284.     Id.  289.     See  6  T.  R.  690.    3  East,  120.—- 
5.  And  an  action  may  be  maintained  by  the  legatee  of  a  specific  chattel,  -  against  an  exe- 
cutor, after  his  assent  to  the  bequest.     3  East,  ISO. — 6.  A  testator  directs  that  his  business 
shall  be  carried  on  by  E.  P. ;  the  executors  permit  E.  P.  to  get  in  the  outstanding  debts. 
There  being  no  such  direction  in  the  will,  the  executors  are  liable*     1  Anst.  107.— 7.  Since 
an  executor  is  liable  to  creditors  as  possessing  a  fund  bound  for  their  demands,  it  follows, 
that  where  two  are  executors  and  one  alone  has  possession  of  assets,  he  alone  is  chargeable • 
If  the  other  ever  had  possession,  he  thereby  charges  himself  for  their  due  administration, 
and  is  therefore  answerable  for  any  one  to  whom  he  may  entrust  that  duty ;  for  example, 
his  co-executor.    7  East,  246.    3  Smith,  203. 
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Nor,  debt  ttpon  a  consessit  solvere  by  custom  in  an  inferior  court(A)  ;  for 
he  will  be  ousted  of  his  law  by  such  means.     Sti.  199.  228. 

Nor,  debt  upon  a  submission  by  parol,  and  an  arbitrament  in  the  life-time 
of  the  testator.     R.  Cro.  El.  557. 

And  if  there  be  debt  upon  a  simple  contract,  it  will  be  error ;  though 
[*]the  defendant  plead  or  suffer  judgment  by  nil  dicit.  R.  1  Leo.  165.  ft. 
1  And.  182,  3.(t) 

Nor,  for  a  personal  wrong  by  the  testator,  or  intestate  :  As,  trespass  does 
not  lie  against  an  executor,  or  administrator,  for  a  trespass  done  by  the  tes- 
tator, or  intestate,  to  the  lands  or  goods  of  another.     Off.  Ex.  1 82. 

Or,  to  his  person  by  battery,  &c. 

Nor,  does  it  lie  against  the  executor  of  a  gaoler,  &c.  for  an  escape.  4l 
Ass.  pi.  15.  R.  Dy.  322.  1  Rol.  921. 1.  20.  D.  1  Sand.  218.  2  Inst. 
382.      }  Martin  v.  Bradley,  1  Caines'  Rep.  124.  } 

Nor,  debt  upon  the  st.  2  Ed.  6.  1 3.  for  not  seftting  out  tithes,  tfgainst  an 
executor.     1  Sid.  88.  181.  407. 

So  waste  does  not  lie  against  an  executor,  or  administrator.  Off.  Ex.  1 83* 

Nor,  an  action  upon  a  penal  statute.  Off.  Ex.  183.  {  Estis'  Ex'x.  v* 
Lenox,  Cam.  &  Nor.  72.  \ 

So  debt  does  not  lie  against  an  executor  upon  a  suggestion  of  a  devastavit 
by  his  testator.     R.   2  Lev.  110.     Ace.  per  Holt.     Mod.  Ca.  126.     Sal* 

-      ■  ■  -  • 

(K)  Nor  can  he  be  tutd,  though  he  may  rue  in  the  court  of  conscience.  Dougl.  246. 2634 
(t)  1 .  On  a  covenant  that  in  consideration  of  a  weekly  payment  to  A.  and  his  executory 
for  a  term  certain,  A.  shall  not  exercise  a  particular  trade ;  the  executors  of  A.  are  not  bound 
to  abstain  from  exercising  it  S  Blk.  956.  3  Wils.  380— &.  If  a  man  does  work  in  expee* 
tation  of  a  legacy,  he  cannot  sue  the  executor.  Str.  728. — 3.  Administrator  is  not  liable  to 
attachment  for  neglect  of  rule  of  court  entered  into  by  intestate.  Willes,  315.— -4.  A  prom- 
ise by  an  executor,  unless  in  consideration  of  assets,  or  otherwise,  to  pay  the  debt  of  his  tes- 
tator, is  nudum  pactum.  7  T.  R.  350.— 6.  And  not  only  is  it  nudum  pactum  ;  it  is  not  an 
admission  of  assets.  5  T.  R.  6.-6.  A  bond  by  an  executor,  by  which  he,  as  executor,  bind* 
himself,  his  heirs,  &c.  makes  him  personally  liable  ;  so  that  he  cannot  plead  plent  admmi*- 
travit,  when  sued  thereon.  1  T.  R.  691.— 7.  A  covenant  by  an  executor,  on  assigning  hia 
testator's  term,  for  title  and  quiet  enjoyment,  without  disturbance  from  him  or  any  person 
whatsoever,  only  extends  to  disturbance  by  strangers  having  title  antecedent  to  the  assign- 
ment, or  claiming  by  act  of  the  executor.  1  H.  B.  34.-8.  In  an  action  against  an  execu- 
tor on  an  account  stated  of  monies  due  from  him  as  such,  he  is  personally  liable  ;  but  if  an 
account  be  stated  by  him  as  executor  of  money  due  from  the  testator,  he  is  liable  in  his 
representative  character  only.  1  B.  Moore,  305.— -9.  Under  a  power  of  attorney  to  act  lor 
an  executor  as  such  j  the  party  cannot  accept  bills,  thereby  binding  the  executor  personal* 
ly,  though  for  demands  owing  from  the  testator.  6  T.  R.  591.  2  H.  B.  618. — 10.  If  A.  em- 
powered by  an  executor  to  settle  the  concerns  of  the  estate,  accept  in  name  of  the  executor, 
a  bill  drawn  by  a  creditor,  which  the  executor  afterwards  admits  is  for  a  just  demand,  and 
ought  to  be  paid,  a  previous  authority  to  accept  the  bill  may  be  presumed,  without  refer- 
ence to  the  power.  %  H*  B.  618. — 11*  An  undertaking  by  an  executor  on  accepting  a  bill 
for  a  demand  on  the  estate,  to  pay  on  receipt  of  sufficient  effects,  means  effects  received  af- 
ter demands  entitled  to  priority  are  satisfied.  4  Taunt  844.— 12-  A  promise  by  A.  to  B. 
that  in  consideration  of  his  procuring,  at  his  own  expence,  administration  to  the  estate  of  C. 
to  be  granted  to  A.,  he  would  pay  over  to  him  dividends  due,  since  the  death,  upon  stock 
which  C.  held  in  trust  for  B.,  is  not  binding  on  the  estate.  2  B.  &  P.  73. — 13.  A  mere  sub- 
mission by  an  executor  to  an  award,  unaccompanied  by  an  undertaking  to  pay  what  may  bo 
awarded,  is  not  an  admission  of  assets.  5  T.  R.  6.— 14.  The  question  as  to  assets  is  con- 
cluded against  the  executor,  by  the  arbitrator  directing  him  to  pay  the  sum  awarded.  7  T. 
R.  453. — 15.  If  an  executor  plead  a  plea  which  admits  that  he  has  assets,  such  as  non  est 
factum  of,  or  payment  by,  the  testator,  omitting  to  add  plent  adminislraviin  which  is  found 
against  him,  he  is  concluded  by  his  admission  from  afterwards  disputing  that  he  has  assets 
sufficient  to  satisfy  the  demand ;  as  in  debt  on  the  original  judgment  suggesting  a  devastavit* 
3  T.  R.  685.— 16.  An  acknowledgment  by  an  executor  that  the  debt  is  just,  and  should  be 
paid  as  soon  as  he  could,  is  not  au  admission  of  assets.  12  East,  232—17.  A.  promise  with- 
out consideration  by  an  executor,  to  pay  the  testator's  debt,  is  not  only  nudum  pactum,  but 
is  not  an  admission  of  assets.  5  T.  R.  6.— 18.  A  payment  by  an  executor  is  not  an  admission 
of  assets,  further  than  tbc  sum  paid,  and  even  so  far,  only  prima/arte.  5  T<  R.  8. 
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SI  4.  Cont.  if  the  testator  was  executor  de  son  tort.    Per  turner,  Ch.  B-  2 
Lev.  133, 

[*]So  trover  does  not  lie  against  an  executor,  upon  a  trover  and  conver- 
sion by  bis  testator.     Per  Jones,  Pal.  330.  (k) 

If  costs  and  damages  were  given  in  the  star-chamber  against  onfc  for  a 
riot,  they  could  not  be  levied  upon  his  executor,  or  administrator*  R.  2 
Cro.  219. 

As  to  the  pleading  in  an  action  against  an  executor  or  administrator, 
Vide  Pleader,  (2  D  2,  &c.  1 1,  &c.-*3  L  12.) 

{  Actions  arising  from  tort,  or  misfeasance,  generally,  do  not  survive 
against  executors,  &c.     Franklin  v.  Low,  1  Johns.  Rep.  396. 

Covenant  does  not  lie  by  devisees  of  the  lessor,  against  executors  of  les- 
see, lor  rent  accrued  since  the  death  of  the  testator.  Devisees  of  Van  Rens* 
sellaer  v*  Platner,  2  Johns.  Cas.  24. 

Nor  upon  covenants  of  the  intestate,  for  an  eviction  after  his  death,  and 
After  the  final  settlement  of  his  estate.     Booth  v*  Starr,  5  Day,  275.  \ 

(C)  THE  MANNER  OF  THE  ADMINISTRATION. 

(C  1.)  By  payment  of  debts* 

The  office  of  an  executor,  or  administrator,  consists  principally  in  the 
care  of  the  funeral,  in  the  probate  of  the  will,  in  the  payment  of  debts,  and 
tike  payment  of,  or  assent  tor  legacies.     Off.  Ex-  1 86. 

Nothing  shall  be  allowed  to  an  executor,  or  administrator,  for  (I)  funeral*, 
bat  the  necessary  fees  and  expence.  (m) 

Yet,  if  there  are  assets,  sufficient,  the  allowance  shall  be  according  to  the 
quality  and  degree. 

So,  for  the  probate  nothing  shall  be  expended,  but  the  fees  allowed  by  the 
st  21  H.  8.  5.     Vide  Off.  Ex.  188.     Vide  ante,  (B  8.) 

So  nothing  shall  be  allowed,  if  he  compounds  a  debt,  but  that  which  he 
actually  pays.     27  H.  8.  6.  a. 

So,  if  he  pay  a  less  sum  upon  a  judgment,  obligation  forfeited,  &c.    Vide 

1  Sand.  336.  ,-,,., 

All  the  debts  of  the  testator,  or  intestate  (n),  ought  to  be  paid. 

Though  they  are  upon  simple  contract. 

So  if  the  executor,  or  administrator  pay  a  debt  of  his  testator,  or  intes- 
tate with  his  own  money,  it  will  be  an  administration  for  so  much.  Dy.  2. 
a.     Mo.  2.     R.  Kel.  63.     1  And.  24.     Bend.  11.  (o) 

So,  if  he  retain  to  satisfy  a  debt  to  himself.    Vide  1  Leo.  1 12. 

So  if  one  obligor  make  the  executrix  of  the  obligee  his  executrix,  and 
leave' assets,  the  debt  shall  be  presently  satisfied  by  these  assets,  and  no  ac- 
tion lies  against  the  other  obligor.    R.  Hob.  10. 


(ft  1.  Cowp.  371.— 2.  Though  assumpsit  may.    Ibid.     . 

rr>  Ai  to  allowances  to  executors  fer  charges  and  trouble,  see  Dick.  587.  3  P.  Wins.  251. 
iVes.  U5.  Mosel.  1*8.  2  Ves.  365.  4Ves.72.596.  15Ves.S76.  SMer.24.  3  Mad. 
£76.    2  B.  C  C.  663. 

(ml  Vide  3 P.  Wms.249.  m  -. .     .    A  .    "      .*    * 

(n)  Where  the  king  is  entitled  to  administration  for  want  of  next  of  kin,  he  takes  subject 

to  file  intestate's  debts.     Dougl.  530. 

Co)  1.  As  to  presumption  that  rent  discharged  by  executor  was  in  respect  of  arrears  ac- 
crued, not  in  his  own,  but  in  his  testator's  time,  see  Andr.  55.-2.  So  in  the  case  of  goods 
furnished.    Str.  1194.  r#/icol 
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So,  if  the  executor,  without  covin,  rive  a  bond  for  a  debt  of  the  testator, 
and  the  testator  be  discharged.    R.  1  Leo*  112. 

(C  2.)  la  what  order  it  shall  be. 

The  executor,  or  administrator,  ought  to  pay  a  debt  due  to  the  king  before 
any  other.     Off.  Ex.  1 90. 

So,  a  debt  upon  bond  to  the  king,  though  it  be  not  upon  record,  shall  be 
satisfied  before  any  other.     R.  1  And.  129,  130. 

So,  a  debt  forfeited  by  outlawry.     1  And.  130. 

[*]  And,  if  he  be  sued  for  another  debt,  he  may  plead  the  debt  to  the  king, 
and  no  assets  ultra.  Bro.  V.  M.  474.  Off.  Ex.  190,  192.  Vide  1  And. 
129. 

So,  if  execution  be  sued  against  him  upon  a  statute  or  recognizance,  when 
he  is  indebted  to  the  king,  he  may  have  an  audita  querela*  Off.  Ex.  190. 
192.  ' 

So,  outlawry  upon  a  judgment,  where  the  land  is  seized,  shall  be  satisfied 
before  a  judgment  prior  to  the  outlawry.     R.  1  Sal.  80. 

But  this  extends  not  to  a  debt  of  the  king  that  is  not  of  record  :  As,  upon 
a  contract  for  tin,  &c.    Off.  Ex.  191.  (p) 

Nor,  to  a  fine  for  admittance  to  a  copyhold  of  a  manor  of  the  king.  Vide 
Off.  Ex.  191,  2. 

Nor,  to  an  amerciament  in  a  court  of  the  king,  not  of  record.  Off.  Ex. 
191,  2. 

Nor,  to  a  fee-farm  rent,  or  other  rent  to  the  king,  not  due  upon  record* 
Dub  Off.  Ex.  193. 

Nor,  to  a  debt  forfeited  to  the  king  by  outlawry  upon  mesne  process.  1 
Sal.  80. 

Or,  assigned  to  the  king.     Per  Tanfield,  Lane  65. 

He  who  pleads  a  debt  due  to  the  king,  must  shew  the  record  in  certain. 

After  a  debt  to  the  king  upon  record,  the  executor,  or  administrator, 
ought  to  pay  a  debt  due  by  judgment.  ( q) 

And  this  shall  be  paid,  before  a  debt  upon  a  statute  or  recognizance  of 
an  older  date.  R.  4  Co.  60.  a.  Vide  Cro.  El.  734.  822.  Yel.  29. 1  Rol. 
926.  1.  35.  40.     R.  5  Co.  28.  b.     R.  1  Leo.  328. 

Though  the  judgment  be  by  confession,  after  a  suit  commenced.  R.  1 
Sid.  21.     A  dm.  1  Sal.  80. 

Though  it  be  in  an  inferior  court  of  record.     R.  Vau.  94. 

Though  the  judgment  be  obtained  for  a  debt  upon  simple  contract.  & 
Co.  82.  b.     Cro.  El.  409.     Vau.  94. 

And  obtained  against  the  executor,  or  administrator  himself.  5  Co.  82. 
b.  Adm.  Cont.  8  Co.  1 33.  a.  Dub.  1  Sid.  230.  Ace.  Vau.  94.  R.  ace. 
1  Sid.  333.     F.  g.  77. 

Or,  against  one  executor  only,  when  there  are  several.    Cro.  EL  (471.) 

R.  1  Sid.  404.     1  Lev.  261. 

Or,  against  an  executor  by  the  narte  of  administrator  ;  or  e  contra*  Cont. 
Cro.  EL  41.  R.  Cro.  EL  646.  Co.  Ent  149.  a.  R.  1  Sid.  404.  1  Lev. 
261. 

Though  a  debt  upon  specialty  be  sued  before  the  debt  upon  judgment  de- 
manded.    Dy.  80.  a. 


Cp)  Parker,  «60. 
(q)  Parker,  260, 
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Though  the  judgment  be  confessed,  after  a  bill  in  equity  by  a  bond  cred- 
itor.    R.  2  Ver.  299,  300. 

Though  the  judgment  be  entered,  after  the  death  of  the  testator(r),  upon 
a  verdict  in  his  life-time.     R.  per  three  J.  Twisd.  cont.     1  Lev.  278.  (s) 

[*]But  all  judgments  are  equal  (f),  and  a  later  may  be  paid  before  a  for- 
mer.    Off.  Ex.  1 97. 

Though  debt  be  brought  upon  the  judgment ;  for  that  is  not  a' waiver  of 
the  judgment.     R.  1  Sal.  80.  (it) 

So  a  judgment  upon  a  scire  facias  upon  a  recognizance,  &c.  quod  execu- 
tionem  habeat,  shall  be  equal  to  a  judgment  quod  recuperet.  Off.  Ex.  199. 
Semb.  Yel.  133. 

But  a  judgment,  with  a  defeasance  executory,  which  is  not  yet  broken, 
shall  not  be  paid  before  other  debts.     Off.  Ex.   1 97. 

So,  if  he  has  no  notice  of  a  judgment,  a  statute  or  recognizance  may  be 
paid  before  it.     3  Mod.  1 1 5.  (x) 

So,  if  he  confess  a  judgment  upon  a  simple  contract,  and  afterwards 
judgment  is  given  against  him  upon  a  bond,  he  cannot  pay  the  second  judg- 
ment without  the  first ;  for  he  might  have  pleaded  the  first,  if  he  had  not 
had  assets  for  both.     R.  3  Lev.  114. 

When  all  the  judgments  are  equal,  to  a  scire  facias  upon  a  judgment  quart 
executio  non,  ire.  the  defendant  cannot  plead,  another  judgment  of  an  older 
or  later  date,  and  no  assets  ultra.     Semb.  Yel.  133. 

Nor  in  debt  upon  a  judgment.     Dub.  Yel.  133. 

After  judgments,  debts  due  by  statute  or  recognizance  shall  be  paid  before 
others.     R.  2  Cro.  9,  35.     R.  Cro.  Car.  363. 

So  a  decree  in  equity  is  equal  to  a  judgment.  R.  per  three  Bar.  Powel 
cont.  3  Lev.  355.  Per  Cowper,  Sal.  507.  R.  2  Ver.  89.  Next  to  a 
judgment ;  and  though  an  executor  or  administrator  cannot  plead  it,  he  shall 
be  aided  in  equity.     1  Ver.  1 43. 

A  statute  or  recognizance  shall  be  intended  for  debt,  if  the  contrary  does 
not  appear  on  the  other  side.     R.  2  Cro.  9.  35.     Dub.  2  Cro.  102. 

And  shall  be  paid  before  a  debt  upon  specialty  ;  though  the  statute  is  not 
yet  due.     R.  Cro.  Car.  363. 

But  debts  by  statute  or  recognizance  are  in  equal  degree,  and  the  execu- 
tor or  administrator  may  satisfy  which  he  will  first.     Off.  Ex.  201. 

And  may  pay  a  later  before  another  of  an  older  date.     Off.  Ex.  201  • 

So,  if  a  statute  or  recognizance  be  for  performance  of  covenants  not  bro- 
ken, he  ought  to  pay  debts  by  specialty  before  them.  R.  5  Co.  28.  b.  1 
Rol.  925.  1.  27.     Mo.  752. 

After  judgments,  statutes,  and  recognizances,  the  executor  or  administra- 
tor ought  to  pay  debts  upon  specialty,  (y) 

And  he  ought  to  pay  a  debt  upon  specialty  before  a  debt  upon  simple  con- 
tract, though  the  bond  is  not  yet  due.     R.  3  Lev.  57* 


(?)  In  which  case  it  relates  to  the  fint  day  of  the  term  of  which,  &c.  ;  the  statute  of 
frauds,  which  restricts  the  force  of  judgments  tq  the  period  of  signing  them  concerning  par- 
chasers  only.    3  P.  Wins.  398. 

(*)  Judgment  against  an  intestate,  entered  in  his  life-time,  must  be  preferred.  3  P*  Wins/ 
399. 

(0  If  docketed,  st.  4  ft  5  W.  &  M.  c,  20.    6  T,  R.  384.     1  B.  &  P.  307. 

(«)  But  judgment  creditors  shall,  by  decree  in  equity,  be  paid  equally.    Bunb.  48. 

\x)  So  a  simple  contract  debt  if  he  has  no  notice  of  a  specialty.     1  T.  R.  690.    Dick. 
155. 

(|0  1.  Vide  3  Atk.  481 — 2.  As  to  partnership  creditors,  see  3  P.  Wms.  180. 
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#Jif  li!"*  *&!*  pay  ^"P011  specialty  before  a  debt  upon  simple  cm. 
tract,  though  he  be  not  sued  for  them.     R.  2  Cro.  535. 

Though  he  be  first  sued  for  the  debt  upon  simple  contract.     Semb.  cont, 
i  Mod.  j  75.     Cont  per  three  J.  Lev.  ace.  3  Lev.  11 5.     Qont.  3  Mod, 

And  after  debts  by  specialty,  debts  by  simple  contract. 

Al.  38.  2Ver.P101debt8  ^  8imple  contract>  before  a  covenant  not  broken, 

l,XiB£ *  *"  execu*°r  °l  administrator  may  retain  to  satisfy  his  own  debt, 
before  he  pays  another  debt  of  equal  degree.M  7 

Otherwise,  if  the  debt  to  the  other  be  of  an  higher  nature.  Off.  Ex.  204. 
rai£trator,e(CC30  '  *""  ™  *"""*  "^^  **  ^  OWn  ****  Vide  Ad" 
Vide  Jostffp!)  8tr*t0r  dmmt  miMn  *****  may  retain  for  his  own  debt> 
Sembf  Ra^Ys^'  ^  *■  b°Bd  *  to  aDOther'  f°r  m°Dey  to  t*  paid  to  him. 
wa  hf  T  Paj  amends  ?r  8ati8fecti<«»  for  a  covenant  broken  before  a 
Off.  Ex.Q209?7  arC  m  ^        egPee'  Md  he  mj  Pay  Wbich  he  Plea8es  fi"1' 

Or  rent  due  upon  a  lease  for  years.     R.  H.  11  W,  3.  B.  R.  inter  Gase 

l8lhOU^iVena45?:8eb)rparoL    R-3Lev-967'    *  Mod.  44.    2  Vent. 
V^Llta*  thC  le&8^  **  detennined'    R-  3  Lev.  267.     4  Mod,  44.     2 

j-tsraa;  2?  &&*«  &xr  *« whole  to  on* thonsh 

?Ch  th«  SB  °f  ?F  °ther  Wa8,  fin,t  demanded-     Dub.  Off.  Ex.  206. 
caIhZ?atrt\lrd3  LevD5°7  *"  «  *»  *»*  *  *"  testator>bat  *- 

,|;  i-r i  tse-  4  tuv%  fa  .r ■  wit 

tu^'beft  rlSi  Ct Jf '50h7e.  ^  ™  ^  *  »  «**  «  ¥•  ~ 
So,  rfa  su,t  be  commenced  by  one,  of  which  be  has  notice,  he  may  after- 

^ 

munition  u'^w  to  «^f0J^i«»ot^udicedJ^  *•  circomrtwc  (hat  the  ad- 
•Wifc  minora *3££ „£  JK*  £.*•  «•  f  «••  creditor,  * lunatic,   any  more  than  if 

whole  of  what  n,  due  on  the  bond  Di  A  JS  __"?0^L  Perton'  ""•H"'1  to  ««»«•  "»• 
out  of  a  ?e*acy  to  hi,  co-«ecut«  to  corir  1  2L7,,*H^J?W  allowed  teo™  •»*»«»«■ 
cutor'.  ri?ht  to  indemnity  fwm  the  ntr^n  L«*u3^*^'  6  ??*  "SS-  Aato  «,«•- 
mand  upon  the  ertate,  see  3  u£UE+  T ^L  r**  W,Mu?  a«*in,t  a  «■*«■■«  «•" 
e»etsa.  an  action  of  \feM.  3Burr7 1384 '  J?^£j! L?f  T*  k^"""**  Uen^on  the 
pad,  he  may  retain.    Ibid.  13«4«-7.  Wherever  be  may  be  sued,  or  might  have 
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wards  confess  a  judgment  to  another,  and  pay  him  first.(a)  R.  1  Sid. 
21.(6)  Vide  supra. 

Though  the  other  suit  was  for  a  debt  upon  simple  contract.  Vau.  94.  R. 
1  Sid.  333.     Vide  supra. 

[*]Though  he  delayed  the  first  suit  .by  imparlance,  dilatory  plea,  &c. 
till  the  other  had  judgment.     Vide  Off.  Ex.  206. 

And  the  return  of  summons,  or  distress  of  the  sheriff,  is  not  notice,  if  he 
be  not  personally  summoned.    Dal.  39. 

Nor  an  arrest  upon  a  latitat,  svbpana  out  of  the  exchequer,  &c.  if  it  do 
not  express  the  cause  of  action. 

Yet  after  notice  of  a  suit,  he  cannot  pay  another  debt  of  the  same,  or  an 
inferior  degree,  before  judgment  for  it. 

And  therefore,  if  he  be  sued  upon  a  bond,  he  cannot  pay  another  bond 
not  sued  before  it,  2  Cro.  9. ;  for  upon  plene  administravit  he  cannot  give 
in  evidence,  payment  after  the  action  commenced.     R.  Dy.  32.  a. 

Or,  if  he  has  paid  since  the  action  before  notice,  he  ought  to  plead,  that 
be  had  not  notice  till  such  a  day,  and  plene  administravit  before.  Semb. 
Py.  32.  a.  in  marg. 

(C  3.)  By  payment  of  legacies. 

After  debts,  an  executor  or  administrator  cum  testamento  annexo  ought  to 
pay  the  legacies(c)  given  by  the  testator. 

And  an  executor  or  administrator  was  compellable  to  account  before  the 
ordinary  by  the  common  law,  though  he  was  not  bound  to  swear  U>  or 
prove  his  account,  when  cited  ex  officio,  or  by  a  creditor.     1  Sal.  315,  316. 

So,  at  the  suit  of  a  legatee  he  was  compellable  to  prove  his  account,  if 
there  were  no  assets  upon  the  account  delivered,  and  he  would  not  pay  the 
legacy.     1  Sal.  316. 

So  now,  at  the  suit  of  a  person  entitled  to  distribution  :  for  he  is  in  na- 
ture of  a  legatee.     1  Sal.  316. 

So,  where  an  administrator  gives  a  bond  according  to  the  st.  22  &  23 
Car.  2.  to  make  account  at  such  a  day,  and  well  administer,  he  must  give 
in  his  account  at  the  day,  without  citation,  if  a  court  be  then  held.  K.  1 
Sal.  316. 

And  such  account  may  be  examined  at  the  instance  of  any  who  has  an  in- 
terest in  it.     R.  1  Sal.  316. 

Yet  otherwise  it  shall  not  be  examined.     1  Sal.  316. 

Nor  shall  the  creditor  have  an  assignment  of  the  bond  to  sue  for  non-pay- 
ment of  a  debt  to  him,  or  for  a  devastavit,  &c.     1  Sal.  316, 

But  an  executor  ought  not  to  pay  a  legacy  to  him,  who  cannot  take  it.(rf) 

Who  may  devise,  and  who  not,  or  who  may  take  a  legacy,(e)  and  who 
pot,  Vide  in  Devise,  (G— H  1,  &c— I— K.) 

M«       '  ■  ■  ■  ■  .  ■■,..-..  i  ■  i         ■ 

(a)  1.  To  an  action  against  the  executor  for  goods  told  to  the  testator,  the  defendant  at 
N.  r.  pleads  a  plea  put*  darrein  continuance  of  judgment  recovered  in  a  plea  of  debt  on  the 
simple  contract  of  testator,  commenced  since  the  present  action.  On  demurrer,  held  that 
it  was  no  answer  to  this  plea,  that  the  judgment  pleaded  was  in  a  plea  of  debt  on  the  tes- 
tator's simple  contract ;  and  that  the  plea  was  not  invalidated  by  the  defendant  having 
suffered  judgment  to  pass  against  him  voluntarily.  1  Mars.  280.  5  Taunt.  333.  665.  6 
Taont.  45—2.  An  executor  cannot  confess  judgment  to  one  creditor  in  trust  for  a  number 
of  creditors,  so  as  .to  exclude  the  suit  of  a  third.     1  M.  &  8.  395. 

S>)  Doogl.  459.  (c)  Vide  2  H.  B.  30. 

f)  1.  Payment  to  an  in&nt  legatee  is  good.    Bunb.  40.— 2.  Or  to  his  guardian,  King, 
79.     Bed  vide  I  P.  Wms.  285.     8  Vin.  409. 
(e)  As  to  legacies,  tee  Chanciry,  (3  O  7.) 
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What  legacy  shall  be  good,  or  not,  Vide  in  Chancery,  (3  Y  3,  &c.) 

How  a  devise  of  a  legacy  shall  be  construed,  Vide  in  Devise,  (N  1.  &c.) 
Vide  in  Chancery,  (3  A  3,  &c. — 3  Y  7.  &c.) 

If  there  are  not  assets  for  all  the  legacies,  the  legatees  must  abate  in  pro* 
portion.     Vide  in  Chancery,  (3  Y  18,  19.) 

And  the  executor  may  take  security  to  refund,  if  debts  afterwards  appear. 
Al.  38,  39.     Vide  in  Chancery,  (3  G  3.) 

[*]  And  therefore,  if  he  pay  legacies  without  security  to  refund,  and  a  debt 
afterwards  appears,  it  will  be  a  devastavit.     Vide  post,  (I) 

Though  it  be  for  a  covenant  broken  after  the  legacy  paid.  Dub.  Al.  40. 
Sti.  37.  55.  73. 

(C  4.)  By  performing  according  to  bis  power  or  trust. 

If  the  testator  gives  his  executor  a  power  or  authority  for  any  particular 
p urpose,  he  ought  to  pursue  his  power  or  authority  strictly,  according  to  the 
intent  of  the  testator. 

Vide  Chancery,  (3  G  7.) 

(C  5.)  By  assent  to  a  legacy. — When  necessary. 

If  a  man  devise  lands,  which  he  has  in  fee,  to  another  in  fee,  in  tail,  or 
for  life,  the  devisee  may  enter  without  the  assent  of  the  heir,  or  executor. 
Co.  Lit.  111.  a. 

And  the  freehold  will  be  in  him  before  bis  entry.     Co.  Lit,  111.  a. 

So,  if  he  devise  to  another  for  years,  the  devisee  may  enter  without  as- 
sent.    Co.  Lit.  111.  a. 

And  if  the  heir  enter  before  the  devisee,  he  may  have  an  ex  gravi  querela. 
Co.  Lit.  1 1 1  •  a. 

But  if  a  man  devise  to  another  goods  or  chattels  real  or  personal,  the  de- 
visee cannot  take  them,  without  the  assent  of  the  executor.  Co.  Lit.  111. 
a.     lRol.  618.1.  36.  40. 

Though  the  goods  are  at  the  death  of  the  testator  in  the  hands  of  the  lega- 
tee himself.     Off.  Ex.  318. 

Though  the  testator  appoint  that  he  may  take  them  without  assent.  Off. 
Ex.318. 

Though  the  devise  be  of  goods  in  specie.     Al.  39. 

So,  if  the  devise  be  to  the  executor  himself,  he  shall  take  them  as  execu- 
tor, till  his  election  to  have  them  as  legatee.  PI.  Com.  520.  R.  10  Co. 
47.  b.  R.  1  Rol.  619. 1.  25.  ad  50.  Per  two  J.  1  Leo.  216.  R.  1  Lev. 
25.     Dy.  277.  b. 

Though  all  the  debts  are  paid,  without  the  term  or  chattel  devised  to  the 
executor.     Per  And.  1  Leo.  216. 

(C  6.)  What  shall  be  an  assent. 

The  assent  of  an  executor  shall  be  express  or  implied.  10  Co.  52.  b« 
Off.  Ex.  322. 

And  therefore,  if  the  executor  request  the  legatee  to  dispose  of  the  legacy, 
that  amounts  to  an  assent.     10  Co.  52.  b. 

Or  send  another  to  the  legatee  to  purchase  it  of  him.     Off.  Ex.  322. 

Or  offer  money  to  the  legatee  for  the  purchase.     Off.  Ex.  322. 

So,  if  the  executor  take  a  grant,  lease,  &c.  from  the  legatee  of  the  thing 
or  term  devised.     R.  10  Co.  52.  b.     Off.  Ex.  322,  3. 

Or  a  grant,  &c.  in  trust  for  the  legatee.     R.  2  Vent  358. 
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So,  if  the  legatee  himself  be  executor,  and  says  he  will  take  according 
to  the  will,  that  amounts  to  an  assent  to  have  it  as  legatee.     1  Lev*  25. 

Or  reciting,  that  he  has  a  term  by  devise,  grants  it  over*  R.  1  RoL  620. 
1.5. 

So,  if  he  take  the  profits  to  his  own  use*     1  RoL  619. 1.  52; 

[*]Or  repair  the  tenements  devised  at  his  own  charge.  Semb.  1  Leo* 
216. 

Or  perform  a  condition  or  trust,  &c.  annexed  to  the  devise. 

Or  exclude  a  co-executor.     Dy.  277.  b. 

So,  if  a  term  be  devised  to  the  executor  for  life,  and  afterwards  to  anoth- 
er ;  if  he  says,  that  the  other  will  have  it  after  him,  it  will  be  an  assent  to 
have  it  as  executor.     R.  1  Lev.  25.  (/) 

So  an  assent  to  an  estate  in  remainder,  is  an  assent  to  a  present  estate. 

And  an  assent  to  the  first  estate,  is  an  assent  to  the  devise  over.  R.  10 
Co.  47.  b.     1  Rol.  620.  1.  20.  35. 

So  an  assent  to  a  devise  of  a  chattel  lease  is  an  assent  to  the  devise  of  a 
rent  out  of  it.     1  Rol.  620. 1.  30. 

Or  to  a  condition,  or  contingency  annexed.     1  Rol.  620.  1.  25. 

So  an  assent  to  take  part  as  residuary  legatee,  is  an  assent  to  take  the 
whole  residue,  as  legatee.     R.  2  Rol.  158. 

(C7.)  Whatnot. 

But  if  the  executor,  being  a  legatee,  enter  into  the  term,  but  do  not  prove 
the  will,  that  does  not  amount  to  an  assent  to  have  it  as  legatee.  Vide  Off. 
Ex.  323. 

Or  if  he  say,  that  the  testator  left  all  to  him.     1  Rol.  620. 1.  10. 

If  an  executor,  being  a  legatee,  lease,  &c.  by  the  name  of  executor,  that 
amounts  to  a  claim  as  executor.     R.  1  Leo.  216.  (g) 

(C  8.)  By  whom  it  shall  be. 

If  there  are  several  executors,  an  assent  by  one  is  sufficient.  Off.  Ex. 
321. 

If  the  devise  be  to  one  executor,  he  may  take  by  his  own  assent,  without 
the  others.     1  Rol.  618.  1.  47. 

So,  if  there  be  a  devise  to  all  the  executors  generally,  one  of  them  may 
assent  for  his  part.     1  Rol.  618.  1.  50. 

If  a  wife  be  executrix,  the  assent  of  her  husband  is  sufficient.  Oft.  Ex. 
321. 

And  the  husband  may  elect  for  his  wife,  to.  take  as  legatee.     1  Leo.  216. 

So  an  executor  may  assent  to  a  legacy  before  probate.  Vide  ante, 
(B9.) 


(/)  1.  If  term  for  yean  if  devised  to  the  executor  for  life,  he  takes  as  executor  and  not 
as  legatee.— 2.  Unless  there  be  a  special  assent  thereto,  as  to  a  legacy,  as  by  paying  a  sum 
charged  thereon.    Str.  70. 

(g)  A.  being  possessed  of  premises  for  a  term  of  years,  bequeaths  his  interest  therein  to 
B.  for  life,  and  then  over ;  and  appoints  B.  and  two  others  trustees  and  executors  of  his  will, 
with  power  to  B.  daring  his  life,  and  to  the  survivors  of  the  trustees  after  his  decease,  to 
lease  the  premises  for  any  term  not  exceeding  twenty-one  years.  At  A.'s  death,  B.  takes 
possession  of  the  premises,  and  grants  a  lease  of  them  to  C  for  fourteen  yearn,  with  a  fur- 
ther demise  for  forty-two  years,  reserving  the  rent  to  himself,  his  executors,  administrators, 
and  assigns ;  contracting  in  his  own  name,  without  any  mention  of  the  other  executors,  and 
appoints  by  will  other  trustees : — Held,  that  these  acts  did  not  constitute  an  assent  by  B.  to 
the  legacy,  and  therefore,  that  the  lease  to  C.  having  been  granted  by  B.  in  the  character 
of  executor,  was  ralid.    2  Marshall,  505. 7  Taunt.  217. 
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Bat  a  feme  covert  cannot  assent  to  a  legacy.  R.  1  Sid*  188.  Off.  Ex. 
321.     Vide  1  Rol.  618,1.  4d< 

Nor  an  executor  within  the  age  of  seventeen  years.    Off.  Ex.  321. 

"/*]  If  an  executor  refuse  his  assent  without  cause,  he  may  be  compelled  to 

>y  a  court  of  equity.     Vide  Chancery,  (3  G  4.) 

And  if  he  once  assent,  he  cannot  afterwards  dissent.    Off*  Ex.  333. 

If  he  assent  upon  a  condition  subsequent,  the  condition  is  void.  Vide  Oft 
Ex.  340* 

(D)  ADMINISTRATION  BY  A  FEME  COVERT. 

If  a  feme  covert  be  named  executrix,  she  may  administer,  without  the  as- 
sent of  her  husband.  Off.  Ex.  294.  )  Vide  Barber?*  Bush,  7  Mass.  Rep. 
510.  \ 

Aud  if  she  prove  the  will,  a  refusal  by  the  husband  is  of  no  avail.  Vide 
Off.  Ex.  293,  4. 

So,  if  she  refuse,  an  acceptance  by  the  husband  is  of  no  avail.  Vide 
Off.  Ex.  292.  295.(A) 

So,  if  a  feme  covert  be  next  of  kin  to  an  intestate,  administration  shall  be 
granted  to  her.    Vide  Administrator,  (B  6.) 

But  if  a  feme  covert  be  executrix,  or  administratrix,  administration  by 
the  husband  binds  her.     Off.  Ex.  297. 

So,  if  he  administer  without  her  assent.  Off.  Ex.  295.  Per  Holt,  1 
Sal.  306. 

And  a  gift,  or  release  by  the  husband  alone  is  good.  1  SaL  117.  Offc 
Ex.  297.(i) 

So,  if  the  husband  alone  recover  a  debt  due  to  the  wife  as  executrix  upon 
a  promise  to  him,  it  will  be  a  devastavit  for  so  much.     R.  1  Sal.  117. 

So,  if  the  husband  esloines  the  goods,  it  will  be  a  devastavit  by  the  wife* 
R.  Cro.  Car.  519.     Dy.  210.  a.  in  marg.     Vide  Baron  and  Feme.  (N). 

So  the  wife,  without  her  husband,  cannot  dispose  of  the  testator's  goods. 
Vide  Off.  Ex.  297.     1  Sal.  306. 

So,  if  the  wife  alone  release  a  debt  without  payment,  it  is  not  good.  Vide 
Off.  Ex.  297.     Cont.  1  And.  117. 

Yet  the  goods  of  the  testator  are  not  vested  in  the  husband.  Off.  Ex. 
298.(/fc) 

And  the  husband  cannot  sue,  or  be  sued  in  right  of  the  testator,  without 
his  wife.     Vide  Off.  Ex.  298.  (/) 

(E)  ADMINISTRATION  BY  AN   INFANT  EXECUTOR  AFTER 

SEVENTEEN. 

After  the  age  of  seventeen,  and  before  twenty-one,  an  infant  executor  may 
administer.     Vide  Off.  Ex.  309.  (ro) 

And  may  discharge  a  debt,  upon  payment.  5  Co.  27.  b.  Off.  Ex.  310* 
Vide  1  And.  117. 

And  sell  a  chattel  real,  &c.  for  payment  of  debts.     1  Rol.  730. 1.  25* 

So,  if  a  sale  by  an  infant  executor  be  for  money  for  the  debts  of  the  tes- 
tator, and  for  payment  of  what  he  himself  owes  for  necessaries,  it  will  be 
good.     R.  1  Rol.  730. 1.  25. 

(*)  Vide  Fitcg.203.  (0  3  Wila.  277. 

(A)  4  T.  R.  6S6.  (1)  4  T.  R.  655. 

(m)  But  now  by  st.  38  Geo.  3.  c  87.  not  before  twenty- one. 
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t*]Though  the  sale  be  at  an  undervalue.     R.  3  Le  o.  143* 
lut  a  release  by  an  infant  executor,  for  more  than  he  received,  id  void 
for  so  much.     R.  5  Go.  27.     Mo.  146.  Russell.     R.  Cfo.  El.  671.  1  And. 
117. 

So,  if  he  release  a  bond  upon  payment  of  the  principal ;  for  perhaps  there 
was  a  reason  in  equity  for  the  payment  of  the  penalty.  Per  three  J-  Cro. 
cont.     1  Roll.  730.  J.  35.     Cro.  Car.  490.     Jon.  400. 

So  any  act  by  him,  that  will  be  a  devastavit,  is  void.  Semb.  1  And.  117. 
Cro.  Car.  490. 

(F)  ADMINISTRATION    BY   AN   ADMINISTRATOR   DURANTE 

MINORE  AETATE. 

If  an  executor  be  an  infant,  administration  shall  be  granted  to  another 
during  his  minority.     Skin.  155.     Off.  Ex.307. 

So,  if  an  infant  be  entitled  to  the  administration,  administration  shall  be 
granted  to  another  during  his  minority.  Skin.  155.  Vide  Administrator, 
(B  6.)      {  Ritchie  *.  M' Austin,  1  Hayw.  220.  j 

But  the  administration  ceases  when  the  infant  executor  attains  the  age 
of  seventeen  years.     R.  5  Co.  29.  a.  b.     Vide  Pleader,  (2  D  1 1 .) 

And  if  a  woman  infant  be  executrix,  when  she  takes  a  husband  of  such 
age.     5  Co.  29.  b.     OS.  Ex.  307.  (n) 

And  if  there  are  several  executors,  when  any  one  attains  such  age.  1  Sid. 
ItS.    R.  1  Leo.  74. 

Or  if  any  one  dies.     Dub.  5  Co,  9.  a.    Vide  1  Sid.  185. 

Yet  where  administration  is  granted  during  the  minority  of  one  entitled 
to  administration,  it  does  not  cease  till  his  age  of  twenty-one  years.  Vide 
Administrator,  (B  6.) 

An  administrator  during  the  minority  of  one  entitled  to  administration, 
has,  for  the  time,  all  the  power  and  authority  of  an  absolute  administrator. 

So,  if  a  man  appoint  an  infant  his  executor,  and  that  another  shall  have 
the  administration  during  his  nonage,  he  is  his  executor  for  the  time,  and  so 
long  has  the  authority  of  an  absolute  administrator,  or  executor.  Semb.  Off. 

Ex.  308. 

Though  he  be  made  by  the  will  administrator  only  for  the  benefit  of  the  in- 
fant executor.     Semb.  Off.  Ex.  308.  .      . 

So,  if  administration  be  granted  by  the  ordinary  during  the  minpnty  of  an 
infant  executor  generally,  the  administrator  may  pay  the  debts  of  the  testa- 
tor.    Vide  Hob.  250.     Vide  Off.  Ex.  308.  m 

And  if  he  give  his  bond  for  a  debt  of  the  testator,  he  may  retain  of  his 
goods  to  the  value.     R.  Hob.  250. 

So,  he  may  sell  or  dispose  of  the  goods  of  the  testator,  if  they  are  pentura. 

5  Co.  29.  b.     Vide  1  Rol.  910  1.  45. 
Or  for  payment  of  debts.     5  Co.  29.  b.     Vide  1  Rol.  910.  I.  45. 
So  he  may  retain  for  his  own  debt.     Semb.  Ray.  483. 
[*JSo  he  may  receive  debts  due  to  the  testator. 
And  discharge,  and  acquit  them.     Semb.  3  Leo.  103. 


(tC\  1     Administration  wanted  during  the  minority  of  four  children  does  not  determine  on 

fhimarri«eTo^  3P.Wm*.  79 2.  So,  admm.stration 

SS^SJ! £ ^minora*  of  Want  executrix  under  17  (21,  vide ,  «*r«) £?^ 
oaher  marrying  a  husband  of  full  age.     Ibid,  denying.  5  Rep.  29—3.  Nor  on  ttoe  deatn  oi 
one  of  the  intents.    Ibid,  denying  Brodenel's  case,  6  Rep.  rj.^n 
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So  he  may  maintain  trover  for  the  goods  of  the  testator ;  for  the  proper- 
ty is  in  him.     R.  1  Rol.  910. 1.  47. 

Or  other  actions  for  debts  due  to  the  testator,  &c.     6  Co.  67.  b. 

So  he  may  assign  a  term  for  years.     Vide  6  Co.  67.  b. 

Or  demise  it  for  a  less  term.     R.  6  Co.  67.  b. 

But  he  is  only  in  nature  of  a  bailiff,  and  ought  to  account  to  the  executor* 

3  Leo.  103. 

So,  if  he  has  administration  granted  to  him  specially  m  commedum  execu- 
tor\  he  cannot  make  leases  of  chattels  real  of  the  testator.     R.  5  Co.  29.  b. 

6  Co.  67.  b. 

If  the  administrator  durante  minorc  atatt  continue  in  possession  of  goods 
after  the  executor  attains  the  age  of  seventeen  years,  he  may  be  sued  by  a 

stranger.     1  Sid.  57. 

And  if  he  has  wasted  the  goods  before  the  full  age  of  the  infant  executor, 
he  may  afterwards  be  charged  upon  the  special  matter.     Lat.  160. 

So  the  executor  at  full  age  shall  have  detinue  against  him,  or  a  suit  in  the 
ecclesiastical  court  for  the  goods.     R.  1  And.  34. 

But  if  an  administrator  durante  minore  estate  administer  in  part,  and  deli- 
ver to  the  executor  at  his  full  age  all  the  residue,  he  cannot  be  charged  by  a 
stranger.     R.  1  Mod.  174,  5. 

Or,  if  he  deliver  to  the  executor  only  part,  who  releases  to  him  the  whole. 
Per  two  J.     1  Mod.  174,  5.     Semb.  Cro.  El.  43. 

(G)  ADMINISTRATION  BY  AN  EXECUTOR  OF  AN  EXECUTOR. 

If  the  executor  prove  the  will  of  his  testator  and  die,  his  executor  shall 
administer  to  the  first  testator.  \  O'Driscoll  v.  Fishburne,  1  Nott  &  M'Cord, 
77.  j    Vide  Administrator,  (B  6.)  (o) 

But  if  the  executor  die  intestate,  his  administrator  shall  not  be  executor 
•>    to  the  first  testator.     Vide  Administrator,  (B  6.)  (p) 

Nor  the  executor  of  another  co-executor,  who  was  dead  before.  Off. 
Ex.  143.     1  Sal.  311. 

Nor  the  executor  of  the  executor  who  proved  the  will,  though  the  other 
executor  who  survived  refused.  Semb.  cont.  Dy.  160.  b.  Ace.  Hard.  111. 
R.  1  Sal.  311. 

The  executor  of  an  executor  has  the  same  interest  in  the  goods  of  the  first 
testator  as  the  first  executor.     Off.  Ex.  370. 

And  shall  plead  plene  administravit,  <frc.  in  the  same  manner.  Dy.  174; 
b.     Vide  in  Pleader,  (2  D  9.)" 

And  ought  to  administer  his  goods  in  the  same  manner. 

By  the  st.  25  Ed.  3.  5.  executors  of  executors  shall  have  actions  of  debts 
and  goods  of  the  first  testator  in  the  same  manner  as  the  testator  himself; 
and  shall  answer  to  others  as  the  first  executor  should  do. 

By  the  same  statute,  he  shall  have  execution  of  statutes-merchant  and 
recognizances  to  the  first  testator. 

If  a  testator  has  a  statute-staple  certified  into  chancery,  and  an  extent 
[*]upon  it,  and  before  the  return  of  the  extent  dies,  his  executor  or  admi- 
nistrator may  sue  out  a  liberate  upon  it  without  a  new  certificate  or  extent* 
Cro.  Car.  452.        ~ 


(•}  And  the  executor  of  an  executor  who  intermeddles  with  the  goods,  but  diet  before 
probate  or  election  made  to  retain,  may  retain  for  his  own  debt.     3  P.  Wms.  160. 

(  p)  And  he  cannot  be  sued  in  the  spiritual  court  for  the  legacies  of  the  lint  te*talor> 
though  he  possesses  himself  of  hie  effects. 
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And  such  executor  to  the  executor  of  B.  may  be  named  directly  executor 
to  B.     R.  1  Leo.  275. 

But  before  the  st.  1 7  Car.  2.  8.  if  an  executor  had  judgment  for  a  debt  of 
his  testator  and  died  intestate,  the  administrator  de  bonis  non  should  not 
have  had  a  scire  facias  upon  this  judgment  for  want  of  privity,  but  ought  to 
have  had  debt  de  novo  for  the  same  demand  as  administrator  to  the  first  tes- 
tator.    Mo.  4.     R.  2  Cro.  4.     Mo.  680,     Yel.  33. 

So  if  an  administrator  had  judgment,  his  executor  or  administrator  should 
not  have  had  a  scire  facias  upon  it.  R.  5  Co.  9.  b.  Per  three  J.  2  Cro. 
4.     Yel.  33.     Mo.  680.     R.  Yel.  83.     R.  Cro.  Car.  208.  227.  451. 

Otherwise  if  the  executor  or  administrator  had  judgment,  and  had  sued 
execution  upon  it  by  elegit,  though  the  debt  was  not  levied  ;  for  thereby  the 
interest  was  vested  in  him.     R.  1  Sid.  29.     Mod.  Ca.  300. 

Or  if  the  executor  or  administrator  had  judgment  for  goods  of  the  testator 
taken  out  of  his  own  possession,  his  executor  or  administrator  shall  have  a 
scire  facias  upon  it,  *nd  account  for  them  to  the  administrator  de  bonis  non, 
Yel.  33. 

And  now  by  the  st.  Car.  2*  8.  made  perpetual  by  the  st.  1  Jac.  2. 1 7.  an 
administrator  de  bonis  non,  &c.  may  6ue  a  scire  facias,  and  take  execution 
on  such  judgment  after  verdict. 

And  if  execution  after  judgment  upon  a  verdict  be  sued,  and  the  money 
levied,  the  administrator  de  bonis  non,  #c.  may  have  it.     Mod.  Ca.  295,  6. 

Or  by  the  equity  of  this  statute,  if  the  sheriff  had  returned,  reman9  pro  de- 
fect* empV,  he  may  sue  a  vend,  exponas,  or  distr.  nuper  vie9.  Mod.  Ca. 
295,  6. 

So,  upon  a  judgment  by  default,  if  the  administrator  sue  execution,  and 
die,  when  the  goods  are  in  the  hands  of  the  sheriff,  the  administrator  de  bonis 
non,  <frc.  shall  have  the  money  brought  into  court.     R.  Mod.  Ca.  300.  (q) 

So  the  executor  of  an  executor  shall  have  escape  against  the  sheriff,  for 
the  escape  of  one  in  execution,  at  the  suit  of  the  first  testator.  Godb, 
262.(r) 

So  now  by  the  st.  8  &  9  W.  10.  (s)  ;  if  the  plaintiff  die  after  interlocuto- 
ry, and  before  the  final  judgment,  the  action  shall  not  abate,  if  such  action 
might  originally  be  sued  by  his  executor  or  administrator ;  but  the  executor 
or  administrator  may  have  a  scire  facias  against  the  defendant,  or  if  he  die, 
against  his  executor  or  administrator ;  and  if  the  defendant,  his  executor  or 
administrator  appear,  and  shew  no  cause  to  artest  the  final  judgment,  or,  on 
a  scire  feci,  or  two  nihils,  make  default,  a  writ  of  enquiry  shall  go,  and  being 
executed  and  returned,  judgment  [*Jfinal  shall  be  given  against  the  defen- 
dant, or  against  his  executor  or  administrator. 

So,  if  the  defendant  die  after  interlocutory  before  final  judgment,  the 
plaintiff,  or  if  he  die,  his  executor  or  administrator,  may  have  a  scire  facias 
against  the  executor  or  administrator  of  defendant,  &c. 

But  if  the  defendant  die  before  final  judgment,  and  a  scire  facias  is  sued 
against  his  executor,  or  administrator,  the  judgment  in  the  scire  facias  must 
be  against  the  executor  or  administrator,  and  not  against  the  intestate, 
though  the  action  was  commenced  against  him.     Semb.  1  Sal.  42, 


(q)  1.  Administration  de  bonis  non  ia  essential  to  enable  the  administrator  of  an  executor 
to  sue  a  tenant  for  holding  over  in  his  own  time,  notwithstanding  the  tenant  may  have  at 
torned.     1B.&P.  310.— 2.  Vide  supra. 

(rS  Vide  supra. 

I/O  Videnwr*. 
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(H)  DISTRIBUTION  OF  INTESTATE'S  ESTATES. 

When  the  executor  had  fully  administered,  (t)  and  paid  all  the  legacies 
and  debts  of  his  testator,  the  surplus,  (u)  (if  there  was  any)  belonged  to 
himself. 

Though  he  was  not  named  residuary  legatee. 

So  an  administrator  since  the  st.  21  H.  8.  5.  was  not  compellable  to  ac- 
count for  the  surplusage  after  debts  and  legacies  paid,  but  only  had  it  to 
himself;  for  the  statute  intended  him  a  benefit.  Mo.  864.  Hob.  83. 
R.  Noy,  24.     Hob.  191.     Vide  Cart.  125,  6,  7.     R.  1  Lev.  233. 

And  if  the  ordinary  had  required  a  bond  of  him  to  make  account  or  dis- 
tribution of  the  surplusage,  a  prohibition  would  go.  Cro.  Car.  62.  R.  Cro. 
Car.  201.     Jon.  228.     Pal.  527. 

Or  if  he  had  proceeded  to  inforce  a  distribution,  though  the  administrator 
had  agreed  to  make  one.    R.  AL  56. 

But  now  by  the  st.  22  &  23  Car.  2.  10.  made  perpetual  by  the  st  1  J*c. 
2.  1 7.  the  administrator  shall  distribute  (x)  what  remains  clear  of  the  intes- 
tate's goods  after  his  debts,  funerals,  and  just  expences  allowed  to  his  wife, 
children,  or  next  of  kin,  viz.  one-third  to  the  wife,  and  the  rest  to  his  chil- 
dren, or  (if  any  of  them  be  dead)  their  legal  representatives ;  any  child  ad* 
vanced  in  the  parent's  life  to  the  value  o?  the  dividend  shall  have  no  share 
with  the  other  children  unless  the  heir ;  if  advanced,  but  not  to  the  value, 
he  shall  have  so  much  as  will  make  his  share  equal  with  the  other  children ; 
and  the  heir  at  law  shall  have  an  equal  share  with  the  rest  though  advanced 
in  his  father's  life,  (y)  without  regard  to  his  land  by  descent,  or  other- 
wise. (?) 

By  the  same  statute,  if  there  be  no  children,  nor  representatives  of 
[*]them,  a  moiety  shall  be  to  the  wife,  (a)  the  other  moiety  equally  to  his 
next  of  kin,  in  equal  degree,  and  their  representatives  ;  provided  no  repre- 
sentation be  among  collaterals  after  brothers  and  sisters  children. 

If  no  wife,  all  shall  be  distributed  to  the  children :  If  no  wife,  nor  chil- 
dren, all  to  the  next  of  kin  equally. 

If  A.  died  before  the  stat.  but  administration  was  granted  afterwards,  dis- 
tribution shall  be  made.     2  Ver.  642. 

A  brother,  or  sister  of  the  half  blood,  shall  have  an  equal  share  with  those 
of  the  whole  blood  ;  for  be  is  in  equal  degree.     It.  l  Mod.  209.  2  Jon.  93. 


(/)  1.  The  spiritual  court  cannot  compel  an  executor  to  make  distribution.  L.  R  86  — 
2.  The  court  of  chancery  may.  Ibid — 3.  Nor  does  the  it.  22  6  23  Car.  2.  c.  Id  Hve  the 
ordinary  jurisdiction  over  executors.     L.  It.  86.  363.    5  Mod.  247.  Vide  iB.CC  328 

(u)  As  to  profits  arising  from  the  use  of  testator's  property,  see  Dick.  348.  480     1  fioi 
84.    2  Cox,  113.    4Ves.622.    2  S.  &  L.  246.    3  MerTsS.  C    ' 

(*)  K  An  executor  or  administrator  is  not  compellable  to  make  distribution  of  an  estate 

j     •  ^tribution  lf  *°  £e  ^S^ding  to  the  law  of  the  country  in  which  the  intestate  was 
domiciled  when  he  died.    2  B.  k  P.  229.  n.  «■««■»■•     « 

GO  1 .  Advancement  of  heir  by  personalty  must  be  brought  into  hotchpot.    8  V«.  51  — 

SuMUfc^         °n  h°UMi  WhlCh  deiCen<L     6  Ve"  Wl~*  *~ * *™  tohim  itt 
t24**  T*16  J*0**1011  respecting  advancement  applies  only  to  actual  intestacy.    14  Ves. 

„&  ^  Widow  has  no  claim  upon  the  hotchpot.     8  Ves.  51 — 2.  As  to  the  effect  of  the 
custom  of  London,  see  3  Ve*.  336.  9  Ves,  460. 
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2l,ev.  173.  R.  2  Vent.  317.  Sho.  1.  R.  Clu  Pari.  108.  2  Mod.  205. 
1  Ver.  403,  4.  437.     R.  Carth.  51.     R.  2  Ver.  124.  (b) 

Distribution  shall  be  made  to  the  several  stocks,  which  are  in  equal  de- 
gree of  kin.     Vide  Ray.  500. 

And  if  any  be  dead,  the  representative  to  the  remotest  degree  in  a  lifteal 
descent,  shall  be  admitted  to  tne  share  of  his  parent.     Ray.  S00. 

If  there  be  only  one  son,  or  daughter,  the  whole  share  of  the  children 
goes  to  him,  or  her.     3  Mod.  63.     Carth.  52.    Skin.  212.  218.  R.  Pr.  Ch. 

21. 

If  there  be  a  grandmother,  and  also  an  aunt,  the  whole  goes  to  the  grand- 
mother; for  she  is  nearest.     R.  1  Sal.  251.  (c) 

If  three  brothers,  who  are  dead,  have  several  issues,  the  one  two,  the 
other  three,  the  other  five,  all  ten  take  in  equal  degree;  for  they  shall  take 
as  next  of  kin,  and  not  in  representation  to  others.    Pr.  Ch.  54.  (d) 

If  a  son  or  daughter  die  in  the  life  of  his  father,  be  shall  have  all  without 
distribution,  for  he  is  next  of  kin.  (e) 

So,  the  mother  would  have  had. 

But  now  by  the  st.  1  Jac.  2.  1 7.  if  after  the  father's  death,  any  child  die 
intestate,  without  wife,  or  issue,  in  the  life  of  the  mother,  every  brother,  and 
sister,  and  their  representatives,  shall  have  an  equal  share  with  the  mother. 

If  he  die  without  issue,  having  a  wife,  every  brother  and  sister  shall 
have  an  equal  share  with  the  mother,  of  the  moiety  distributable.  Per  Ld» 
Chanc.  King,  June  1 726,  into-  Kelway  and  Kelway.  (Reported  2  Pr. 
Wms.  344.     Strange,  710.) 

By  the  st.  29  Car.  2.  3.  the  statute  22  &  23  Car.  2.  does  not  extend  to  a 
Seme  covert  intestate ;  but  the  husband  shall  have  administration,  [*]and 
her  personal  estate,  as  before. — This  was  doubted  before.  2  Mod.  20. 

The  st.  22  &  23  Car.  2.  10.  is  introductive  of  a  new  law ;  and  therefore 
shall  be  strictly  expounded  in  restraint  of  distribution.     Ray.  499. 

No  one  shall  have  a  share  as  representative,  except  the  issues  of  a  brother 
or  sister  to  the  intestate,  and  not  of  an  uncle  or  aunt.  Semb.  Ray.  500, 
502,  506.     R.  2  Ver.  169.  233.     Pr.  Ch.  28.(/) 

If  a  brother  of  the  intestate  has  a  grandson,  and  a  sister  has  a  son,  or 
daughter,  the  grandson  shall  not  have  distribution  with  the  son  or  daughter 
of  the  sister.     1  Sal.  250.(g) 


(o)  1.  A  posthumous  brother  of  the  half  blood  shall  take,  under  the  statute,  a  share  of 
bis  intestate  brother's  personal  estate.  1  Ves.  S.  156.*— 2.  So  a  posthumous  child  is  enti- 
tled, under  the  statute,  to  a  share  of  his  father's  estate*  ft  Atk.  1 16 — 3.  So  to  a  share  o(  a 
brother  who  may  have  died  since  his  rather.    Ibid. 

(c)  Grandfather  not  entitled  to  share  with  brother.     Dick.  146. 

(d)  1.  If  intestate  has  several  brothers  and  sisters,  some  of  the  whole,  others  of  the  half 
blood,  who  all  die  in  his  life-time,  ail  leaving  several  children,   the  distribution  shall  be  per 
capita,  for  they  take  as  next  of  kin  to  intestate. — 2.  If  one  of  intestate's  brothers  or  sisters 
saf*Ures  him,  (be  children  of  the  rest  take  per  trtrjm,  without  distinction  of  whole  and  half 

blood.     Bunb.  157.  3  P.  Wms.  40. 

(«)  1.  The  king  is  the  text  of  kin  of  a  bastard  dead  intestate  without  issue.      1  Blk.  123. 

DducU  626.  54*.-— 2.  So  is  he  to  any  one  dead  intestate  without  next  of  kio.     Dough  548. 

—3.  Bathe  takes  subject  to  debts.    Ibid.— *4>  Which  in  the  case  df  felons  goods  forfeited, 

he  does  not    Dough  542»~~5.  Unless  they  are  expressly  made  **  by  administration  granted 

with  hU consent.    Ibid. 

(/)  The  gmad-datjghte*  of  sister,  and  the  daughter  of  aunt*  of  intestate,  are  in  equal 
degree.     1  Ves.  333. 

(f)  1.  The  distribution  shall  be  according  to  law  of  country  where  intestate  was  domicil- 
ed.    3  Ves.  198.—*.  Debts  follow  the  person  dike  creditor.    S  Ves.  S.  36. 
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Every  son  advanced  by  the  father  in  his  life-time,  except  the  heir  at  law, 
shall  pat  his  advancement  into  hotchpot,  before  he  shall  be  admitted  to  a 
distribution. 

So,  the  heir  at  law,  if  he  be  advanced  out  of  the  personal  estate.(A) 

Though  his  advancement  be  only  the  use  of  furniture  for  his  life ;  for 
it  is  an  advancement  pro  tanto.     R.  per  M.  of  the  rolls.     F,  g.  285. 

So,  the  younger  son,  though  he  takes  as  heir  of  borough  English  by  de- 
scent ;  for  he  is  not  properly  heir  at  law.     F,  g.  287. (i) 

So,  a  portion  for  a  daughter,  to  be  raised  out  of  lands  at  age  or  marriage, 
will  be  an  advancement  to  the  daughter,  wber*  she  marries,  though  she  was 
within  age,  and  unmarried  at  the  death  of  the  testator.     F,  g.  285.(&) 

By  the  st.  22  &  23  Car.  2.  10.  no  distribution  shall  be  until  one  year  af- 
ter intestate's  death. 

And  then  the  party  shall  give  bond  with  surety  to  refund  his  rateable  part 
towards  any  debt  and  charges  which  shall  be  recovered  against  the  admin- 
istrator, or  appear  due  from  the  intestate.     Vide  in  Chancery,  (3  G  3.) 

So,  by  the  same  statute,  distribution  shall  not  be,  where  administration  is 
granted  cum  testamento  annexo  ;  for  the  will  shall  be  pursued. 

Yet  the  next  of  kin  has  an  interest  vested  in  him  before  distribution,  and 
if  he  die  within  the  year  after  the  intestate,  his  executor  or  administrator 
shall  have  his  share.  Dub.  3  Mod.  59.  Skin.  212.  218.  R.lW.4  M. 
inter  Brown  and  Farendall,  Sho.  2.  25.     1  Ver.  403. 

So  if  he  make  a  will  and  devise  his  share,  it  shall  go  to  the  devisee.  R,  2 
Ver.  559. 

So,  if  die  next  of  kin  be  a  feme  covert  and  die,  and  then  her  husband  dies 
before  administration  to  his  wife,  it  goes  to  the  executor  or  administrator  of 
the  husband.     Dub.  2  Ver.  302. 

[*jlf  an  administrator  refuse  to  make  distribution,  be  may  be  compelled 
to  it  in  chancery.     Vide  in  Chancery,  (3  D  1 .)(/) 

So  any  one  entitled  to  distribution  may  compel  bim  to  prove  his  account* 
and  to  be  examined  upon  oath  as  to  it.     R.  1  Sal.  251. 

So  a  mandamus  lies  to  the  spiritual  court  to  make  a  distribution  to  bin 
who  has  a  right,  if  they  do  it  not.     Semb.  1  Sal.  251. 

(I)  DEVASTAVIT, 

(I  1.)  What  shall  be. 

If  an  executor  or  administrator  sell,  embezzle,  or  convert  to  his  own 
use,  (m)  the  goods  of  his  testator  or  intestate,  before  debts  or  legacies  paid, 
it  will  be  a  devastavit. 


(h)  Vide  were. 

(t)  1.  Str.  935.— 2.  Bat  the  decree  was  reversed,  and  the  law  is  settled  to  the  contrary. 
C.  T.  T.  276. 

(*)  1.  The  following  are  advancements:  a  commission  in  the  army.  8  Vet.  51— £. 
Purchase  in  name  of  a  child.  8  Ves.  199 ;  and  see  1  Swanst.  13.— 3.  Provision  by  will. 
10  Ves.  489. 18  Ves.  494.-4.  This  is  not ;  share  of  personalty  under  father's  intestacy. 

(f)  1.  Or  in  the  spiritual  court.  Ld.Rd.  685 —-2.  But  if  the  person  making  the  appli- 
cation owes  any  thing  to  the  intestate's  estate,  the  court  may  defer  proceeding  towards  a 
distribution,  until  he  pays  the  debt  into  court.  Ibid.— 3.  But  they  cannot  compel  him  to 
pay  it.  in    Ibid. 

(m)  As  to  an  executor's  duty,  and  the  consequences  of  neglecting  to  invest  assets  in  pro- 
ductive and  proper  securities,  see  4  Ves.  690.  5  Ves.  844.  1 1  Vet.  108.  1  B.  6  P.  231. 
a.    1  Cox,  134.    1  Mad.  290.    3  B.  C.  C.  73.  433.  Cooper,  6. 
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So,  if  he  pays  that  which  need  not  be  paid.     Vide  Off.  Ex.  226. 
-  Or  pay  a  legacy  or  a  debt  of  an  inferior  nature  before  another  of  a  supe- 
rior.    Vide  Off.  Ex.  226. 

If  he  discount  a  debt  due  from  the  testator  to  a  creditor  out  of  his  own 
debt.     2  Vern.  1 1 7. 

So,  if  he  dispose  of  goods  at  an  under  value.     Off.  Ex.  227. 

Though  they  are  so  appraised.     Off.  Ex.  227  .(n) 

So,  if  he  accept  a  note,  covenant,  &c.  in  satisfaction  of  a  debt,  which  is 
not  paid.     1  Ver.  474.(o) 

So,  if  an  executor  or  administrator  acknowledge  satisfaction  upon  record 
of  a  judgment  on  a  bond,  when  only  the  principal  and  damages  are  paid ; 
and  not  the  penalty,  it  will  be  a  devastavit  for  so  much  as  is  not  received, 
Off.  Ex.  228.(/>) 

So,  if  he  release  or  acquit  the  bond,  being  forfeited.  Off.  Ex.  228.  Vide 
post,  (I  2.) 

Or  cancel  or  deliver  it  to  the  obligor.     Off.  Ex.  228. 

So,  if  he  release  an  action  to  another,  who  took  the  goods  of,  or  did  a 
wrong  to  the  testator,  it  will  be  a  devastavit  to  the  value  of  the  goods,  or 
damages.     R.  Cro.  El.  43. 

So,  if  he  submit  a  debt  due  to  the  testator,  &c.  to  arbitration,  and  the  ar- 
bitrators do  not  make  a  recompence  to  the  full  value,  it  will  be  a  devastavit 
for  the  residue.     Off.  Ex.  229.     Vide  Assets,  (C.)  (?) 

If  he  pay  a  debt  upon  an  usurious  contract.     Per  Yel.  Noy,  129. 

[*]So,  if  he  agree  with  the  executor  de  son  tort,  and  accept  his  covenant 
for  payment,  it  will  be  a  devastavit  for  so  much,  though  nothing  be  paid. 
R.  2  Jon.  88.     Vide  1  Ver.  474. 

So,  if  an  executor  or  administrator  has  assets  to  100/.  and  is  sued  in  two 
actions,  and  confesses  judgment  to  100/.  value  in  each,  he  shall  be  charged 
with  200/.  as  if  he  had  given  bond  for  so  much.     3  Lev.  115. 

So,  if  he  be  sued  upon  bond  and  upon  simple  contract,  and  suffer  judg- 
ment in  both,  without  pleading  the  bond  to  the  action  upon  simple  contract, 
or  the  judgment  in  the  action  upon  simple  contract  to  the  action  upon  the 
bond,  he  shall  be  charged  with  both  judgments,  though  he  has  assets  only 
for  one.     R.  3  Lev.  114.     R.  1  Sal.  310.  312.  (r) 

So,  if  he  suffer  a  judgment  for  principal  and   interest  incurred  since  the 
death  of  the  testator,  it  will  be  a  devastavit  for  the  interest.     R.  2  Lev.  40. 
{  So,  if  he  suffer  a  judgment  by  default,  and  a  return  of  nulla  bona  to  a  fi. 
fa*  issued  thereon,  it  is  conclusive  evidence  of  a  devastavit.  Piatt  v.  Rob- 
ins, 1  Johns.  Cas.  276.  Ruggles  v.  Sherman,  1 4  Johns.  Rep.  446. 

And  if  he  surrender  a  lease  for  much  less  than  its  value,  it  will  be  a  de- 
vastavit*    The  People  v.  Pleas,  2  Johns.  Cas.  376. 


(n)  As  to  an  executor's  responsibility  lor  improvidence,  though  innocent,  see  5  Ves,  141. 
839.  844.     1  Mad.  990.    2  B.  C.  C.  166. 

(e)  1.  Or  recover  money  in  his  own  right,  for  which  he  might  hare  sued  in  his  represen- 
tative character.  Ld.  Rd.  369,  369  —2.  As  if  a  husband  sue  and  recover  upon  a  promise 
in  consideration  of  his  forbearing  a  debt  due  to  his  wife  as  executrix.     Ibid. 

(p)  Vide  4  Ann.  c.  16.  s.  13. 

(q)  1.  Sed  vide  supra*— 2.  As  to  when  an  executor  shall  be  liable  for  the  act  of  an  agent 
entrusted  by  him,  see  3  B.  C.  C.  73.     3  Ves.  565.    5  Ves.  843.    3  Mad.  73. 

(r)  1.  3  T.  R.  690. — 2.  So  executor,  by  neglecting  to  plead  plene  adminittravif,  admits 
assets.  3T.  R.  685. — 3.  So  if  he  has  assets  to  the  amount  of  2001.,  and  confess  judgment 
in  an  action  for  300/.,  and  afterwards  suffer  judgment  by  default  in  an  action  for  200i.,  he 
shall  be  charged  with  both  judgments  :  and  if  be  pay  the  first  judgment,  the  sheriff  to  a  JS. 
/a.  on  the  second*  may  return  a  devastavit  without  a  scire  fitri  inquiry.  Ld.  Rd.  589. 
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So,  if  he  compounds  or  releases  a  debt.    De  Diemar  v.  Van  Wagenen,  ? 
Johns.  Rep.  404.  \ 
A  devastavit  by  the  husband  binds  the  wife.    Vide  ante,  (D).  (s) 

(I  2.)  What  not. 

But  a  receipt  for  so  much  due  upon  bond  as  he  receives,  is  not  a  devasta- 
vittor  the  residue.     Vide  Off.  Ex.  228. 

Nor,  a  parol  agreement,  that  he  will  not  sue  for  the  penalty.  Off.  Ex. 
228. 

Nor,  a  delivery  into  another  hand,  that  it  may  not  be  sued.    Off.  Ex. 

228. 

'   So,  disposing  of  the  goods  of  the  testator  to  his  use,  is  no  devastavit  ;  if 

he  pays  debts  of  the  testator  to  the  value  with  his  own  money.     1  Sand. 

307. 

So,  if  he  pay  a  debt  of  an  inferior  nature  with  his  own  money,  though  it 
be  to  the  value  of  the  testator's  goods  in  his  hands,  it  will  not  be  a  devasta- 
vit.   Semb.  1  Sand.  218. 

So,  if  he  lose  a  bond  due  to  the  testator  ;  for  he  has  a  remedy  for  the 
debt  in  equity  ;  but  he  ought  to  pursue  it.     Dub.  2  Ver.  299. 

{  So,  if  he  be  robbed  of  money  belonging  to  the  testator,  he  shall  not  be 
accountable  for  it.     Furman  v.  Coe,  1  Caines'  Cas.  96.  } 

So,  if  he  compound  an  action  of  trover  for  the  goods  of  the  testator,  and 
take  a  bond  for  the  money  to  be  paid  at  a  future  day,  it  is  not  a  devastavit  ; 
but  the  money  for  which  the  bond  is  taken,  is  assets  immediately.  R.  2 
Lev.  189. 

So  a  release  by  an  executor  of  full  age,  upon  payment  of  principal  and 
interest  due  upon  a  forfeited  bond,  is  not  a  devastavit*  R.  Cro.  Car.  491 . 
Vide  ante,  (I  !.)(/) 

So  a  devastavit  by  one  executor  does  not  charge  his  companion.  Off. 
Ex.  232.  Dy.  210.  a.  (u)  \  Douglass  v.  Satterlee,  11  Johns.  Rep.  16. 
But  if  assets  come  into  the  possession  of  one  co-executor,  and  he  deliver 
them  over  to  the  other,  he  shall  beVnswerable  for  their  due  administration. 
Douglass  v.  Satterlee,  utri.   sup.  j 

[*J  So  the  executor  of  an  executor  shall  not  be  charged  by  a  devastavit 
made  by  the  first  executor ;  for  it  is  personal.     R.  3  Leo.  241. 

Though  it  be  in  the  case  of  the  king.     3  Leo.  241 . 

(I  3.)  Remedy  upon  a  devastavit.  (#) 

If  an  executor  or  administrator  be  guilty  of  a  devastavit,  and  there  is  af- 
terwards judgment  against  him  for  a  debt  of  the  testator,  or  intestate,  and 
upoQ  a  fieri  facias  thereon,  nulla  bona  be  returned,  a  special  scire  facias 
shall  go  to  the  sheriff  quod  de  bonis  test  at  oris,  fa*  et  si  constat  e  poUrit  quod 
devastavit  y  tunc  de  bonis  proprus,fyc.     Dy.  210.     R.  5  Co.  32.  a. 

(s)  Vide  Str.  440. 

(I)  So  in  other  cues  where  upon  the  whole  the  act  is  beneficial  to  the  estate.  3  P.  Wins. 
381. 

(u)  1.  Vide  Barnes,  440.— 2.  As  to  when  one  executor  shall  be  answerable  for  the  act  of 
his  companion,  see  1  Eden,  357.  Cox  P.  Wms.  82  n.  Dick.  329.  356.  2  B.  C.  C.  114. 
3  B.  C.  C.  90.  1  8.  &  I*  328.  340,  341.  2  Ves.  078.  4  Ves.  5%.  608.  7  Ves.  186.  198. 
1 1  Ves.  252.  254.  333.     16  Ves.  477.  479. 

(x)  A  court  of  equity  will  itop  an  annuity  given  by  the  will  to  the  executor  to  satisfy 
debts  due  from  him  In  respect  of  receipts  as  executor.     3  Mad.  244. 
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Or,  if  after  nidld  bona  returned,  at  testatum  be  entered  upon  the  f6i\  quod 
devastavit,  a  writ  of  enquiry  shall  be  directed  to  the  sheriff,  and  if  by  inqiri-> 
sition  the  devastavit  be  found,  abd  returned,  there  shall  be  a  scire  facias 
guare  executio  non  de  propriis  bonis  ;  and  if  upon  that  the  sheriff  returns 
scire  feci,  the  executor  or  administrator  may  appear  and  traverse  the  inqui* 
sition.     Cro.  Car,  527.     R.  Cro.  El.  859.     Jon.;  418. 

If  he  appears  and  traverses,  and  it  be  found  against  hitni,  the  judgment 
Shall  be  de  bonis  propriis.  R.  Cro.  Car.  51  & 

So,  if  he  appears,  and  afterwards  makes  default.  R.  Cro.  El.  #59.  R* 
Cro.  Car.   527.  528.     Jon.  417. 

So,  if  upon  the  scire  facias  the  sheriff  does  not  return  scire  feci,  but  twd 
riickils.  Vide  Cro.  El.  859.  R.  cont.  5  Co.  32.  a.  Vide  Cro-  Car.  527* 
428.  ace.     Vide  1  Sid.  337. 

But  a  scire  facias  quare  executio  non  de  bonis  propriis  does  not  lie',  With- 
out a  devastavit  returned,  or  found.     R.  Noy,  7. 

And  an  executor  is  not  injured  by  this  course  ;  for,  though  he  cannot 
traverse  the  inquisition,  when  he  does  not  appear,  nor  shall  have  an  action 
against  the  sheriff  for  a  false  return,  yet  he  may  be  relieved  by  znauditd 
Querela,  (z)  Cro.  Car.  527,  528.  Vide  Jon.  418.  Vide  Cro.  Car.  564* 
Vide  Cro.  Car.  603.  (a) 

So  the  sheriff  may  return  a  devastavit  upon  the  fieri  facias,  but  it  shall 
be  at  his  peril  ;  for  the  inquisition  is  for  his  security.     R.  1  Sal.  3 10.  (6) 

So,  after  a  judgment  against  an  executor,  or  administrator,  the  plaintiff 
may  have  debt  against  him  in  the  debet  and  detinet,  upon  suggestion  of  a 
devastavit.  R.  1  Sand.  217.  1  Sid.  398.  R.  Cart.  2.  Though  the  judg- 
ment be  erroneous,  till  it  be  reversed.     R.  2  Lev.  161.  (c) 

[*]But  he  shall  not  have  debt  in  the  debet  and  detinet,  upon  a  suggestion 
of  a  devastavit,  where  he  sues  upon  a  bond  of  the  testator.  R.  2  Lev.  209. 
Adm.  Cart.  2.     R.  2  Lev.  145.     1  Vent.  315.  321. 

Nor,  shall  he  have  a  scire  facias  against  an  executor,  upon  a  bare  sugges* 
tion  of  a  devastavit.     R.  2  And.  55. 

So  debt  does  not  lie  against  the  executor  of  art  executor,  upon  a  devasta- 
vit by  the  first  executor.     R.  1  Vent.  292. 

So,  upon  a  judgment  against  husband  and  wife  executrix,  if  she  survives, 
debt  does  not  lie,  suggesting  a  devastavit  by  the  husband ;  for  though  charge- 
able for  the  wasting  by  the  husband,  she  shall  not  be  charged  de  bonis  pro' 
priis  for"  costs  recovered  against  the  husband.     R.  2  Lev.  161. 

And  by  the  st.  30  Car.  2.  7.  made  perpetual  by  the  st.  4  &  5.  W.  &  M. 
24.  executors  or  administrators  of  any,  who,  as  executors  de  son  torpor  as 
administrators,  shall  waste,  or  convert  to  his  or  their  own  use,  goods  or  as- 
sets of  any  person  deceased,  shall  be  liable  in  the  same  manner  as  their  tes- 
tator or  intestate  would  have  been. 


(*)  Or  on  motion  ifhe  applies  in  timo.    Str.  1075.  (a)  Salk.  93. 

(b)  1.  Ld.  Rd.  590.— «.  If  an  executor  simply  admits  assets  by  a  judgment  by  default, 
and  the  sheriff  upon  a  writ  of  execution  can  find  no  effects,  he  may  either  return  nulla  bona. 
Noy,  69.  Wentw.  170.  Sed  tide  Cro.  Eliz.  10*.— 3.  Or  a  devastavit.  Noy,  69.  Wentw. 
170.— 4.  But  if  it  appears  upon  the  record,  that  the  executor  had  assets  in  the  county  in- 
to which  the  execution  issues,  the  sheriff,  if  he  cannot  find  effects,  must  return  a  devastavit. 

Ibid. 

(*)  1.  Though  the  judgment  was  by  plaintiff's  testator,  and  the  devastavit  i*  plaintiff  U 
testator's  life.  Ld.  Rd.  971.— 2<  And  plaintiff  might  have  sued  a  scire  fads*  *s  executor, 
and  upon  that  a  fieri  facias,  and  might  have  had  a  devastavit  retikned  theiwpon,  and  upon 
that  a  general  judgment ;  and  this  action  is  brought  mVUeft  of  sn$ b  ftpS*€&ta$<    Ld.  Mr 
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And  upon  this  statute,  the  executor  or  administrator  of  a  n^«^ 
or  administrator,  shall  be  charged  upon  a  devastavit  of  the  tatator  or  intes- 
tate •  for  the  word  (administrator)  comprehends  him.     R.  3  Mod.  1 13.  (<t) 

Execution  shall  be  upon  a  devastavit,  as  for  his  own  proper  debt,  by  ca- 
vias  ad  satisfaciendum,  or  elegit.     R.  2  Leo.  188.  c:m«i0 

P  But  a  debt  by  devastavit  shall  be  only  of  the  nature  of  a  debt  by  simple 

contract.     2  Vent.  40.  .,       _  .      ,       ...  mttW 

And  therefore,  the  executor  of  him  who  was  guilty  of  the  devastavit,  may 
retain  for  his  debt,  before  payment  of  the  debt  due  by  the  devastavit.  K.  2 
Vent.  40.  («) 

COADMINISTRATOR. 

(A)  ADMINISTRATOR ;  BY  THE  COMMON  LAW.  p.  480. 

(B)  SINCE  THE  STAT.  31  Ed.  3.  11.  p.  481. 

(B  1.)  When  administration  shall  be  granted,  p.  483. 
(B  2.)  By  whom  it  shall  be  granted,  p.  483. 
(B  3.)  When  by  the  metropolitan,  p.  484. 

W  hen  by  the  delegates.     Vide  Prerogative,  (D  14*) 
(B  4.)  What  are  bona  notabilia.  p.  484. 
(B  5.)  When  by  an  inferior  judge,  p.  485. 
(B  6.)  To  whom  it  shall  be  granted,  p.  486. 
(B  7.)  How  it  shall  be  granted,  p.  488. 
(B  8.)  When  it  may  be  repealed,  .p.  489. 
(B  9.)  What  acts,  before  repeal  of  an  administration,  are 
good.  p.  489. 

(B  10.)  What  not.  p.  490. 

(C)  EXECUTOR  de  son  tort. 

(C  1.)  Who  shall  be.  p.  490. 


(d)  Executor  de  son  tort  of  executor  de  son  tort  is  not  liable  for  a  devastavit  committed 
by  the  first     Andr.  959. 

(«)  The  following  cases  upon  evidence  may  be  referred  hither  :— 1.  Where  the  title  of  an 
administrator  is  put  in  issue,  the  letters  of  administration  cannot  be  read  in  support  thereof, 
if  it  be  shewn  that  the  effects  are  of  a  greater  amount  than  that  covered  by  the  stamp 
thereon.  3  Taunt.  113. — 2.  If  an  administrator  sues  in  assumpsit,  laying  all  the  promises 
to  the  intestate,  and  the  defendant  pleads  non  assumpsit  ;  upon  this  issue  the  plaintiff  need 
not  prove  that  he  is  administrator,  and  therefore  need  not  produce  the  letters  of  adminis- 
tration %  consequently,  though  they  are  upon  an  insufficient  stamp,  it  is  of  no  moment; 
aliitr  had  the  defendant  pleaded  ne  unques  administrator.  2M.iS.  553—- 3.  'Where  an 
administrator  sues  as  such  in  trover  for  a  conversion  in  hU  own  time,  the  fact  that  he  is  ad- 
ministrator is  put  in  issue  by  the  plea  of  not  guilty.  3  Taunt.  1 13 — 4.  A  promise  made  to 
an  executor,  is  not  sufficient  to  prove  the  issue  of  assumpsit  to  the  testator  within  six  years, 
on  a  plea  of  the  statute  of  limitations.  3  East,  409 — 5.  On  a  plea  of  judgment  recovered 
and  ptene  administravit  prater,  and  replication  that  the  defendants  had  and  have  assets  ; 
if  assets  are  proved  in  the  defendant's  hands,  he  may  give  evidence  of  the  payment  of  other 
debts  with  those  assets  previous  to  the  action  bmught.  2  Blk.  1105. 
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(C  2.)  Who  not.  p.  492. 

(C  3.)  How  he  shall  be  charged  p.  492. 

(A)  ADMINISTRATOR;  BY  THE  COMMON  LAW. 

Anticntly  the  care  of  an  intestate's  goods  seemed  to  be  under  the  direction 
of  his  lord,  unless  he  died  in  war ;  but  then  it  was  under  the  direction  of 
the  temporal  court,  where  the  goods  were.  Seld.  Jurisd.  of  Testaments, 
I.  2.  c.  1,  2.  And  the  opinion  9  Co.  38.  b.  Hensloe,  That  the  king  bad 
the  care  of  them,  is  not  true.     Seld.  ibid.  c.  5. 

In  the  time  of  king  John,  the  king  by  magna  charta  1 7  J  oh.  granted, 
Si  liber  homo  intestatus  decesserit,  catalla  sua  per  manus  propinquorum  paren- 
tum  ct  amicorum  suorwn  per  visum  ecclesuz  aistribuantur.  Seld*  Jurisd.  of 
Test.  1.  2.  c.  3,  4. 

So,  by  charter  in  the  time  of  R.  1.     Eq.  Ca.  206. 

And  upon  this  foundation  it  seems,  that  the  ordinary  intermeddled  with 
the  good*  of  an  intestate. 

Or  it  was  granted  to  them  by  parliament.     2  Rol.  217.  M. 

Though  it  be  said,  that  administration  belonged  originally  to  the  spiritual 
court.     1  Lev.  158,9.   186,  7.     1  Sal.  37. 

So  the  king  may  grant  administration  by  letters  patent.     Vide  1  Sal.  37. 

And  where  there  is  not  any  of  kin  to  the  intestate,  the  king  usually  ap- 
points one  by  his  patent,  to  whom  the  ordinary  grants  administration.  1  Sal. 
37.  (a) 

[*]And  the  ordinary  may  commit  his  authority  to  another,  to  have  care 
of  the  intestate's  goods.     PI.  Com.  278.  280. 

And  might  have  had  trespass  for  goods  taken  out  of  his  possession  ;  other- 
wise, not.     D.  1  Rol.  906. 1.  17.  2  Inst.  397.     F.  N.  B.  120.  D. 

Or,  release  such  trespass ;  which  would  be  a  bar  to  an  administrator  af- 
terwards made.     1  Rol.  906.  1.  30. 

But  the  ordinary,  or  his  committee  by  writ  a  J  colligenda  bona  defuncli  had 
only  the  power  of  an  administrator  durante  minore  at  ate,  2  Inst.  398.— 
What  power  that  is,  Vide  Administration,  (F). 

And  therefore,  could  only  administer,  ad  commodum  of  the  intestate,  and 
not  to  his  prejudice.     2  Inst.  398. 

And  could  not  give  goods,  or  release  debts,  &c.  2  Inst.  398.  Cont.  as  to 
the  disposition  of  the  goods  but  ace.  as  to  the  release  of  debts.  PI.  Com. 
277.  a,  b.  278.  b.  Ace.  9  Co.  39.  a.  Dy.  256.  1  Rol-  906.  1.  25.  R. 
8  Co.  135.  b. 

Nor  have  an  action  for  the  recoverv  of  his  goods.  2  Inst.  398.  PI.  Com. 
277.  b.  278.  b.     9  Co.  39.  a.     1  Rol.  906.  1.  15.     F.  N.  B.  120.  D. 

Yet,  by  the  st.  W.  2.  19.  an  action  will  lie  against  the  ordinary  for  a 
debt  of  the  intestate,  if  the  goods  came  to  his  hands  ;  which  was  only  an  af- 
firmance of  the  common  law.  2  Inst.  397.  9  Co.  39.  b.  5  Co.  83.  a.  Cro. 
El.  409. 

So,  every  action,  which  will  lie  against  an  executor.     2  Inst.  397.  PI. 

Com.  277.  b.  . 

And,  against  the  executor  of  the  ordinary,  if  the  goods  x>f  the  intestate 
come  to  his  hands.     PI.  Com.  280.  a.     2  Inst.  398.  F.  N.  B.  120.  D. 

So,  against  the  committee  of  the  ordinary.     9  Co.  39.  b. 


(a)  And  where  an  executor  has  a  legacy,  and  there  is  no  residuary  legatee,  nor  any  next 
of  kin,  the  executor  is  only  trustee  for  the  crown.    1 B.  C.  C.  201. 
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Yet  the  ordinary  shall  not  be  charged  beyond  the  assets  wjuoh  come  to 
his  hands.     2  Inst.  398. 

And  for  so  much,  he  shall  he  charged,  if  he  retains  them  in  his  hands, 
though  he  graqts  administration  to  another,     2  Inst.  398. 

(B)  SINCE  THE  STATUTE  31  Ed.  3.  11, 

(B  1.)    When  administration  shall  be  granted. 

But  now  by  the  at.  31  Ed.  3t  11.  where  $.  man  dies  intestate(fi),  the  or- 
dinary shall  depute  the  next  and  most  lawful  friends  of  the  deceased  to  ad- 
jninister  bis  goods,  who  shall  have  an  action  to  demand  and  recover,  as  exe- 
cutors, his  debts,  to  dispend  for  bis  soul,  and  shall  answer  in  the  king's  courts 
to  others,  &c.  and  be  accountable,  as  executors* 

And  therefore,  in  all  cases  where  a  man  dies  intestate,  the  ordinary  ought 
to  grant  a4mipi8tratipn.     9  Co.  39.  b. 

Or,  enters  into  religion,  which  is  a  civil  death.     9  Co.  40,  a. 

And  he  is  compellable  to  do  it.     9  Co.  39.  b. 

And  if  he  refuse,  a  mandamus  shall  be  granted.  1  Lev.  187.  1  Sal.  38. 
Vide  Mandamus,  (A). 

So,  if  a  man  make  a  will,  and  all  the  executors  refuse.  PI.  Com.  279.  a* 
281.  b.     2  Inst.  397.     1  Rol,  907.  1.  15.  35.     9  Co.  40.  a. 

[*30r,  make  his  will,  but  do  not  name  any  executor. 

So,  if  one  executor  proves  the  will,  and  dies,  and  then  the  other  refuses* 
R.  1  Sal.  311. 

|So,  if  a  man  name  the  executor  of  B.  to  be  his  executor,  and  die  in  the 
life-time  of  B. ;  for  'till  B.'s  death,  he  is  in  effect  intestate.  PI.  Com.  279. 
a.  281.  br 

Or,  name  an  executor,  to  have  authority  after  a  year  from  his  death  ;  for 
during  the  year  he  was  without  an  executor.     PI.  Com.  279.  a.  281.  b. 

So,  if  he  name  an  executor,  who  dies  intestate,  the  ordinary  ought  to  grant 
administration  de  bonis  non,  $rc.     PI.  Com.  279.  a,  281.  b.  9  Co.  40.  a.  (c) 

If  the  executor  of  the  king  refuse,  administration  shall  be  granted  cum  tcs- 
tamento  annexo.     4  Inst.  335. 

So,  if  an  executor  be  within  the  age  of  seventeen  years,  administration 
shall  be  granted  during  his  minority,  viz.  Hill  his  age  of  seventeen  yeare. 
Vide  Administration,  (F). 

So,  if  a  person  entitled  to  administration  be  within  age,  it  may  be  granted 
to  another  during  his  minority.     Vide  post,  (B  6.) 

So,  if  he  be  out  of  the  kingdom(d),  it  may  be  granted  during  his  absence. 
R.  4  Mod.  15.     Lut.  342.     Mod.  Ca.  304.     1  Sal.  42.  (e) 


*,„SLV^?in|S^u°?  8*a"  be  fluted  of  the  effect*  of  a  feme  covert,  notwithstanding  her 
husband  consented^ tha  she  should  make  a  will,  which  she  did,  and  appointed  an  executed 
Btr  89  —2.  At  least  f[  tjie  power  to  make  the  will  applied  to  particular  property,  and  it 
floes  not  appear  but  that  she  might  have  other  proper*.     Ibid.  *  P"*"*  9aa  n 

to  «•  fit ?T^m"  '  bm*  "f*  "  e8wmtial  to  cnable  thc  administrator  of  an  executor 
joTed*  Wft.^^  «-•  notwithstanding  the  tenant  may  have  at- 

ffi  IWAftir  \2m^h.yf^0ra!?  *}»**«"**  »*<>uld  be  averred.     7  Ves.  467. 

(e)   I.  After  12  ninths  from  death,  if  executor  is  then  residing  out  of  jurisdiction  of  kin*' a 

r^hth^dm^:?™^  ^^^  *■***•*»  may  be  grantfd.  8t  SboS?  c.  87.1! 
tor  ^AT^Bfii  f**  VOif'  ^  ****»•  S7.  by  the  death  of  the  exec*. 
i^LtriL    7  Vetlo^.  °f  eXecotOT'8  "l™  P^ing  suit  by  such  temporary  ad- 
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Since  the  statute  31  Ed.  3.  11.  493 

So,  if  it  be  contested  who  shall  be  executor,  it  may  be  granted  pendente 
lite.  Vide  Hob,  250.  2  Jon.  134.  Per  three  J.  F,  g.  260.  Vide  infra 
contra.  (/) 

If  the  executor  be  an  ideot,  non  compos,  or  under  other  natural  disability. 
1  Sal.  36. 

If  the  executor  writes  to  the  judge  of  the  spiritual  court,  that  he  cannot 
attend  the  executorship,  and  desires  he  will  grant  administration  to  another, 
it  will  be  a  renunciation,  and  he  cannot  afterwards  administer  ;  for  there  is 
no  form  requisite  to  a  refusal.     R.  1  Leo.  1 35. 

But  if  a  man  make  a  will  and  an  executor,  administration  granted  before 
probate,  or  refusal,  is  void,  if  the  will  be  afterwards  proved :  though  it  wag 
concealed,  and  not  known  at  the  time  of  administration  granted.  Per.  two 
J.  Weston  cont.  PI.  Com.  279.  282.  9  Co.  37.  R.  1  Leo.  90.  Vide  Ad- 
ministration, (B  4.) 

So  administration,  granted  before  a  refusal,  is  void  ;  though  the  [^exec- 
utor afterwards  jrefuse.  R.  2  Jon.  72.  1  Vent.  303.  2  Lev*  1 83.  2  Mod. 
147.  149.  Dub.  Sho.  407. 

Or  granted,  when  the  executor  becomes  a  bankrupt.     R.  1  Sal.  36. 

So,  though  it  be  doubted,  who  is  the  true  executor,  administration  granted 
in  the  mean  time,  is  void.     Mo.  636.     Cont.  semb.  supra. 

So,  if  one  executor  prove  the  will,  and  the  other  refuse,  and  he  who 
proved  it,  dies,  administration  shall  not  be  granted  during  the  life  of  the 
other.  R.  Hard.  111.  Dub.  Dy.  1 60*  b.  W  ithout  a  new  refusal.  1  Sal. 
307.  311.  (g) 

(B  2.)  Bjr  whom  it  shall  be  granted. 

By  the  st.  31  EM.  3.  11.  the  ordinary  deputes  the  next  and  piost  lawful 
friends  to  administer. 

And  within  this  statute,  the  king  may  grant  administration,  as  gupreipe 
ordinary.     D.  2  Bui.  4.  1  Sid.  302.     1  Sal.  37. 

The  bishop,  or  metropolitan.     Vide  post,  (B  3,  5.) 

So,  the  guardians  of  the  spiritualties.     2  Inst.  398. 

The  commissary,  archdeacon,  or  other  ecclesiastical  judge  is  an  ordina- 
ry within  this  statute.     9  Co.  41.  a.     2  Inst.  398. 

But  the  delegates  cannot  grant  administration  ;  for  their  authority  is  only 
colligere.     Semb.  2  Bui.  3,  4.     Vide  Prerogative,  (D  14.) 

Yet  if  the  delegates  repeal  an  administration  granted  by  an  inferior  judge, 
who  is  thereby  disabled  to  grant  administration  de  novo,  then  the  dele- 
gates may  grant  it.     Semb.  Lat.  85.     2  Rol.  233.  1.  13. 

The  ordinary  has  no  more  power  since  the  st.  31  Ed.  3.  11.  than  before, 
except  to  grant  administration  to  those  who  have  greater  authority  than 
himself.     9  Co.  39,  40. 

And  therefore,  since  the  statute  he  cannot  have  an  action  for  a  debt,  &c. 
to  the  intestate.     2  Inst.  397,  8.     1  Rol.  906.  1.  23.     Dy.  247.  a. 

(f)  1.  Pendente  lite  upon'a  man's  will,  a  temporary  administration  maybe  granted  ;  to  de- 
termine when  the  suit  about  the  will  shall  be  ended.— 2.  Thus  where  administration  de  bo- 
nis non  administratis  by  the  executor  of  J.  S.  was  granted  pendente  lite  upon  the  will  of 
-such  executor,  upon  which  the  administrator  brought  an  action  as  such,  the  court,  after  an 
objection  to  the  validity  of  his  administration,  held  it  unexceptionable,  and  that  the 
action  lay.— 3.  The  making  of  a  will  and  executor,  does  not  take  away  the  power  of  the 
ordinary  to  grant  at  least  a  temporary  administration,  if  the  executor  either  cannot  or  will 
not  act. 

(g)  1  Cox.  238. 
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(B  3.)  When  by  the  metropolitan. 

If  an  intestate  die,  having  bona  notabilia  in  several  dioceses,  administra- 
tion shall  (A)  be  granted  by  the  archbishop  of  the  province.  1  Rol.  908. 
1.  25.  27. 

So,  if  he  has  bona  notabilia  in  several  dioceses  of  the  same  province, 
though  he  has  not  goods  in  the  diocese  in  which  he  dies.  1  Rol.  909.  1.  30. 

Or,  in  several  peculiars  within  the  same  province.  Per  two  J.  1  Lev. 
78.     Ace.  1  Sid.  90. 

So,  if  a  man  die  intestate  out  of  the  kingdom,  the  archbishop  shall  grant 
administration.     1  Rol.  908.  1.  29. 

So,  if  the  king  die  intestate,  or  his  executors  refuse.     4  Inst.  335. 

So,  if  a  bishop  die  intestate,  though  he  has  no  goods  out  of  his  diocese. 
4  Inst.  335. 

So,  if  administration  by  an  inferior  judge  be  repealed  upon  an  appeal, 
the  court  which  repeals  it  shall  grant  administration  de  novo.     Lat.  85. 

[*]But  if  a  man  die  intestate,  having  bona  notabilia  in  the  several  pro- 
vinces, administration  shall  be  granted  by  each  archbishop,  for  the  goods  in 
his  province.  Per  Hale,  2  Lev.  86.  R.  Hard.  21 6.  Dub.  Cro.  El.  (473.) 
R.  1  Sal.  39.     Ace.  2  Bui.  4. 

If  he  has  bona  notabilia  in  Ireland,  and  also  in  England,  it  shall  be  grant- 
ed by  the  archbishop  of  Dublin  for  the  goods  in  Ireland,  and  by  the  arch- 
bishop of  Canterbury  for  the  goods  in  his  province.  1  Rol.  908. 1.  40.  2 
Lev.  86.     R.  Dal.  77. 

So,  if  a  man  die  intestate,  having  goods  in  a  peculiar,  and  also  in  a  dio- 
cese within  the  same  province,  administration  shall  not  be  granted  by  the 
archbishop,  butby  the  bishop  for  the  goods  in  his  diocese,  and  by  the  judge  of 
the  peculiar  for  the  goods  there.  R.  Cro.  El.  719.  Vide  Administration, 
(B  6.) 

Yet  if  the  metropolitan  grant  administration,  when  it  does  not  belong  to 
him,  it  is  not  void,  but  only  voidable.  R.  5  Co.  30.  a.  Mo.  145.  R.  8  Co. 
135.  a.  D..cont.  Cro.  El.  (457.)     Mo.  693. 

Otherwise,  if  he  grant  administration  for  goods  in  another  province  ;  for 
that  is  void.     D.  Hard.  216. 

But  after  an  administration  by  the  archbishop,  if  the  bishop,  to  whom  it 
belongs,  grant  administration,  and  then  the  first  administration  is  repealed, 
the  administration  granted  before  the  repeal  stands  good.     R.  8  Co.  135.  b. 

So  in  all  cases  where  the  first  administration  is  repealed,  the  second 
stands  good,  though  granted  after  the  grant  of  the  first  and  before  the  re- 

?eal  of  it.     Vide  2  Brownl.    119.     When  granted  by  delegates,  vide  in 
'rerogative,  (D  14.) 

(B  4.)  What  are  bona  notabilia. 

Bona  notabilia  originally  were  not  of  any  certain  value ;  for  if  a  man 
had  to  the  value  of  40s.  or  a  less  value  in  several  dioceses,  that  gave  a  pre- 
rogative to  the  archbishop.     1  Rol.  909.  1.  40.  45. 

But  in  pleading  it  was  necessary  to  say,  that  he  had  bona  notabilia  to 
such  a  value ;  for  it  was  not  sufficient  to  say,  that  he  had  bona  notabilia 
generally.     R.  8  Co.  1 35.  a. 


(A)  1.  Nor  can  the  court  dispense  with  it    6  Ves.  118 %  However  small  the  stun. 

Dick.  746 ;  *uprq.—3.  Though  the  purpose  he  payment  of  funds  in  court  '  Ibid. 
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And  therefore  it  was  usual  to  allege,  that  he  had  bona  notabilia,  viz.  to 
the  value  of  5/.,  which  seems  to  ascertain  them  to  such  a  value.  1  Rol. 
909. 1.  47. 

And  sometimes  they  were  alleged  to  the  value  of  8/.  or  other  certain 
value.     1  Rol.  909. 1.  50. 

And  now  by  the  canon  1  Jac.  93.  bona  notabilia  shall  be  5l.  at  least,  ex- 
cept where  by  custom  or  prescription  they  are  more.  Vide  Off.  Ex.  64. 
Vide  I  Rol.  909.  1.  51.  910. 1.  1. 

And  hereupon  our  law  iu  this  particular  conforms  itself  to  the  canon. 
1  Rol.  909.  1.  55. 

And  bona  notabilia  shall  be  to  the  value  of  5l.  at  least  in  every  dio- 
cese.    4  Inst.  335. 

And  by  custom  in  the  diocese  of  London  to  the  value  of  10/.  by  compo- 
sition.    4  Inst.  335. 

But  the  penalty  of  a  bond  shall  not  be  estimated,  though  the  bond  be 
forfeited,  if  the  debt  upon  it  be  not  5/.     Off.  Ex.  65. 

If  a  man  has  goods  to  the  value  of  5/.  in  one  diocese,  and  a  term  for  years 
of  the  same  value  in  another,  that  makes  bona  notabilia ;  though  [*]by 
the  old  book  of  entries  they  are  called  bona  mobilia.  1  Rol.  909.1.  10. 
Dy.  305.  a.  in  marg. 

So,  if  he  has  bonds  in  another  diocese.  1  Rol.  909. 1.  17.  Dy.  305.  a. 
in  marg. 

So,  debts  due  from  the  king.     Dy.  305.  a.  in  marg.     Off.  Ex.  c.  4.  s.  2. 

Or  desperate  debts.     Off.  Ex.  c.  4.  s.  2. 

And  bonds  shall  be  reputed  to  be  goods  in  the  diocese  where  they  re- 
main at  the  death  of  the  intestate ;  not  where  they  were  made  or  where  the 
obligee  died.  R.  1  Rol.  908.  1.  50.  909. 1.  25.  Dy.  305.  a.  in  marg.  Dal. 
77.  Cro.  El.  (472.) 

An  annuity  out  of  a  parsonage  in  the  diocese  where  the  parsonage  lies. 
Dy.  305.  a.  in  marg. 

Judgments,  statutes,  or  recognizances  in  the  place  where  they  are  given 
or  acknowledged.  Dy.  305.  a.  in  marg.  D.  3  Mod.  324.  R.  Lut.  401. 
R.  Mod.  Ca.  134.     2  Mod.  Ca.  244. 

Debts  upon  simple  contract  where  the  debtor  lives.  R.  Dy.  305.  a.  iu 
marg.     Off.  Ex.  c.  4.  s.  2.(i') 

Leases  for  years  where  the  land  lies,  and  not  where  the  lease  is.  Dal.  77. 

But  by  the  canon  1  Jac.  92.  goods  which  a  man  has  with  him,  who  dies 
in  itinere,  do  not  make  bona  notabilia.     1  Rol.  903. 1.  47. 

Nor  by  the  st.  4  Ann.  1 6.  salary,  wages,  or  pay  due  to  any  for  work  in 
any  of  her  majesty 's  yards  or  docks. 

(B  5.)  When  by  an  inferior  judge. 

If  an  intestate  has  not  bona  notabilia,  administration  shall  be  granted  by 
the  bishop  of  the  diocese  where  he  dies. 

Or,  if  he  dies  within  a  peculiar,  by  the  judge  of  the  peculiar  jurisdiction. 

So,  if  he  has  several  dwelling  places,  and  dies  at  one  of  them,  administra- 
tion shall  be  granted  by  the  bishop  of  that  diocese.     1  Sal.  37. 


(t)  1.  As  where  administration  was  granted  in  a  peculiar,  to  an  action  brought  against  a 
penon,  be  pleaded  that  at  the  time  of  the  death  of  the  intestate,  he  resided  out  of  the 
peculiar  ;  this  was  held  a  good  plea,  for  the  residence  of  the  debtor  out  of  the  peculiar  or 
diocese  constitutes  bona  notabilia.  1  Ld.  ltd.  562.  — 2.  If  the  debtor  has  two  houses,  the 
debt  will  be  bonum  in  that  in  which  he  resided  at  the  time  of  the  death  and  commission  of 
administration.    Ld.  Rd.  562. 
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Though  he  lives  at  the  other  for  the  most  part,  and  was  here  only  for  a 
day  or  two.     R*  1  Sal.  37. 

Otherwise  if  he  dies  in  a  journey,  &c.     1  Sal.  37. 

And  a  bishop  may  grant  administration  out  of  his  diocese ;  for  it  id  only 
ministerial.    Lut.  535. 

So  a  bishop  of  Ireland  being  in  England  may  ^grant  administration,here 
for  goods  in  Ireland.     Dy+  305.  a<  in  marg. 

So  an  archbishdp  may  grant  it,  though  he  be  out  of  his  province.  R. 
Lut.  535. 

But  if  administration  be  granted  by  a  bishop  or  other  inferior  judge,  when 
ii  does  not  belong  to  him,  it  is  null  and  void.     R.  5  Co.  30.  a.   Mo.  145. 

And  in  an  action  by  an  administrator  to  whom  administration  was  [^grant- 
ed by  the  judge  of  a  peculiar,  &C.  when  it  did  not  belong  to  him,  it  is  a 
good  bar  that  no  administration  was  granted. 

So,  in  a  scire  facias  by  him  upon  a  judgment  in  B.  R.  or  C.  B.  he  shall 
not  have  judgment ;  for  the  administration  does  not  extend  to  a  matter  that 
appears  to  be  out  of  the  jurisdiction  of  the  ordinary,  and  the  court  will  not 
intend  any  other  title,  but  that  which  the  plaintiff  shews.  R.  1  Sal.  40. 
Mod.  Ca.  1 34. 

So,  if  a  defendant  in  execution  upon  such  a  judgment  escape,  such  an  ad- 
ministrator shall  not  have  an  action  against  the  sheriff  for  the  escape*  Per 
three  Bar.     2  Mod.  Ca.  244. 

(B  6.)  To  whom  it  shall  be  granted. 

By  the  st.  31  Ed.  3. 1 1  •  the  ordinary  must  depute  the  next  and  most  law- 
ful friends  of  the  intestate  to  administer. 

By  the  st.  21  H.  8.  5.  the  ordinary  may  commit  administration  to  the 
wife  or  next  of  kin  of  the  intestate,  or  both. 

And  therefore  administration  may  be  granted  to  the  wife  of  the  intestate, 
or  part  to  her  and  part  to  the  next  of  kin.     R.  1  Sal.  36. (k) 

Or  to  the  father  or  other  next  of  kin,  and  not  to  the  wife.  R.  Ray.  93. 
R.  1  Sho.  351.     Ace.  1  Ver.  315. 

Who  are  next  of  kin,  vide  Administration,  (H.) 

If  there  are  several  in  the  same  degree  of  kin,  the  ordinary  may  grant 
administration  to  all  or  to  which  he  pleases.     Vide  st.  21  H.  8. 5. 

And  if  the  administration  be  only  for  a  limited  time,  until  the  time  at 
which  an  executor  is  appointed,  it  ought  to  be  to  the  next  of  kin.  Semb. 
Hob.  250.     Vide  2  Jon.  1 34. 

And  therefore  the  ordinary  may  grant  administration  to  the  sister  of  the 
half  blood  ;  for  she  is  in  equal  degree  of  kin  with  the  brother  of  the  whole 
blood.     R.  Al.  36.     Vide  Administration,  (H.) 

To  the  grandfather  or  uncle ;  though  the  grandfather  seems  to  be  pre- 
ferable.    R.  1  Sal.  38. 

And  if  it  be  granted  to  one  not  next  of  kin,  it  is  not  void,  but  voidable.  1 
Sal.  38. 

But  if  a  feme-covert  die  intestate, (0  administration  shall  be  granted  to 
the  husband  dejure;  and  the  ordinary  has  no  election  to  grant  it  to  him,  or 

(*)  1.  If  the  widow  renounces  administration,  she  is  not  obliged  to  make  oath  that  none 
of  the  intestate's  effects  are  come  to  her  hands,  or  to  exhibit  inventory.  B.  R.  H.  9. — S. 
And,  notwithstanding  she  refuses  it,  and  the  creditors  enter  a  caveat,  administration  shall 
\f  granted  to  the  son.    Ibid. 

(7)  Vide  nmra. 
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to  another.  D.  4  Co.  51.  b.  1  Rol.  910.  K-  cont.  Dy.  251.  a.  R.  ace. 
per  three  J.  Cro.  cont.  Cro.  Car.  106.  Jon.  175.  R.  1  Sid.  409.  Per 
two  J.     Mo.  871.(m) 

If  a  father  die,  it  shall  be  granted  to  his  son  before  the  grandfather,  though 
in  equal  degree.     2  Ver.  1 25. 

If  a  feme-dovert  refuse,  it  shall  be  granted  to  her  husband.     F,  g.  207. 

So,  if  the  next  of  kin  be  incapable,  administration  shall  be  granted  to  an* 
other  ;  as,  if  he  be  an  idiot.     Vide  1  Sal.  36. 

If  he  become  bankrupt.     1  Sal.  36. 

[*]So,  if  the  next  of  kin  be  an  infant,  administration  may  be  granted  duf* 
ing  his  minority.     Dub.  Dal.  85.     Vide  Administration,  (F) 

And  administration  durante  minore  estate  of  another  need  not  be  granted 
to  the  next  of  kin  ;  for  it  is  not  within  the  st.  21  H.  8.  1  BrownL  SI.  R. 
Hob.  250.     D.  1  Vent  219.     Semb.  3  Mod.  24.     Skinn.  155.  (n) 

And  though  an  administration  during  the  minority  of  an  executor,  ceases 
at  his  age  of  seventeen  years.  Vide  Administration,  (F.) — Pleader,  (2  D. 
10,  11.)  an  administration  during  the  minority  of  one  entitled  to  adminis- 
tration, does  not  cease  until  his  age  of  twenty-one  years.  R.  in  B.  R.  inter 
Thomas  and  Freake,  P.  13  W.  3.  Rot.  102.  R.  in  C.  B*  inter  Edmonds 
and  Shaler.  Tr.  7  Ann.  Rot.  340.  (Reported  Comyns's  Reports,  159.) 
R.  5  Mod.  395.     1  Sal.  39. 

But  it  is  no  incapacity  to  be  an  administrator,  if  the  next  of  kin  be  an  ali- 
en.    Cro.  Car.  9. 

Or  a  feme-covert,  (o)     1  Brownl.  31.  (p) 

So,  if  the  next  of  kin  refuse,  administration  shall  be  granted  to  a  princi- 
pal creditor. 

Yet  if  granted  to  a  creditor  without  a  refusal,  the  next  of  kin  may  after- 
wards repeal  it.     1  Sal.  38.  (g) 

But  administration  de  bonis  non  shall  [not]  be  granted  to  the  next  of  kin, 
if  there  be  a  residuary  legatee.  R.  2  Lev.  56.  1  Vent.  219.  1  Wms. 
382.  553. 

And  if  there  are  several  entitled  to  the  fesidue,  it  may  (r)  be  granted  to 
any  of  them.     R.  2  Jon.  162. 

And  if  granted  to  the  next  of  kin,  shall  be  repealed  by  the  residuary  leg- 
atee.    2  Lev.  56. 

Though  there  be  no  residue  at  present.     Dub.  2  Lev.  56. 

If  an  executor  prove  the  will,  and  qfterzoards  make  his  executor  and  die, 


(m)  1.  1  P.  Wms.  382. — 2.  Unless  the  husband  has  done  some  act  to  exclude  himself 
he  shall  have  administration,  though  the  wife  had  a  separate  estate,  and  had  made  a  will. 
Str.  1118.— 2.  If  the  husband  has  departed  with  all  his  interest  in  his  wife's  fortune,  he 
shall  not  have  administration.     Str.  1111. 

(n)  And  therefore  a  mandamus  lies  not  to  compel  it.     Str.  892. 

(o)  This  was  before  the  stat.  22  and  23  Car.  2.  which  commands  bonds  to  be  taken  from 
the  person  to  whom  administration  is  granted,  for  which  reason  infants  are  considered  as 
incapable  of  being  administrators  ;  and  there  is  no  difference,  unless  the  husband's  giving  a 
bond  can  be  considered  as  a  compliance  with  the  act.  Yet,  vid.  Fitzg.  203,  where  a  right 
of  administration  accrued  during  the  coverture  ;  and  it  was  determined  that  if  she  refused 
administration,  it  should  be  granted  to  the  husband,  but  the  difficulty  arising  on  the  stat. 
does  not  appear  to  have  been  mentioned. 

( p)  Vide  1  Ves.  S.  75. 

(q)  Vide  Cowp.  140. 

(r)  Spiritual  court  is  not  obliged  to  grant  administration  with  the  will  annexed  to  the  re- 
siduary legatee.     Str.  956. 
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his  executor  shall  be  executor  to  the  first  testator.     Off.  Ex*  368.     1  Sal . 
308.  9.     Vide  Administration,  (G). 

So,  if  an  executor  after  probate  die  intestate,  being  also  residuary  legatee, 
administration  to  the  first  testator  shall  be  granted  to  his  administrator.  R. 
2  Rol.  1 59.— D.  1  Sid.  79. 

So,  if  an  executor  be  residuary  legatee,  administration  de  bonis  non  to  the 
first  testator  shall  be  granted  to  his  executor,  though  he  refused,  or  died  be- 
fore probate.     R.  Dy.  372.  a. 

Or,  to  his  administrator,  if  he  died  intestate  before  probate.  R.  Dy. 
372.  a.  in  marg.     Adm.  Jon.  225.     2  Rol.  159.     Hutt.  31. 

But  the  executor  of  an  executor  may  refuse  to  have  administration  to  the 
first  testator.     R.  2  Cro.  614. 

[*]Arid  the  administrator  of  an  executor,  who  was  not  residuary  legatee, 
shall  not  have  administration  to  the  first  testator.  Dub.  1  Rol.  907.  1.  40. 
Semb.  2  Mod.   101.     R.  Jon.  225.     D.  1  Sal.  309.     Vide  5  Co.  9.  b. 

Nor  an  administrator  during  the  minority  of  the  executor  of  an  executor. 
R.  Cro.  El.  211. 

Nor  an  administrator  of  an  administrator.  Q.  Dy.  112.  b.  R.  1  Rol» 
907.  1.  30.     D.  1  Sid.  79. 

Nor  an  executor  of  an  administrator.  Q.  Dy.  47.  b.  D.  1  Rol.  907.  L 
42.     Semb.  5  Co.  9.  b.     Vide  2  Lev.  100. 

Yet  since  the  st.  22  &  23  Car.  2.  10.  the  interest  is  vested  in  the  next  of 
kin  ;  and  therefore,  if  he  die  before  distribution,  his  executor  or  administra- 
tor seems  entitled  to  the  administration  de  bonis  non.  R.  cont.  3  Mod.  59. 
65.  Ace.  inter  Brown  and  Farendal,  Tr.  1  W.  and  M.  Vide  Sho.  2.  25. 
Vide  1  Ver.  403. 

(B  7.)  How  it  shall  be  granted. 

Administration  must  be  granted  in  writing  under  seal,  and  not  by  parol. 
Dub.  Dy.  294.  b.     Sho.  408.  (rt 

It  may  be  granted  to  two,  ana  if  one  dies,  the  survivor  shall  be  sole  ad- 
ministrator.    K.  2  Ver.  514. 

So  it  may  be  granted  upon  condition,  or  until  the  return  of  such  a  one. 
1  Rol.  908.  L  10.  (*) 

So,  several  administrations  may  be  granted  ;  for  goods  of  the  intestate  in 
such  a  county  or  place  to  one,  and  for  goods  in  such  a  place  to  another.  1 
Rol.  908.  L  5.  Dub.  1  Sid.  101. 

If  there  be  a  doubt,  to  whom  administration  ought  to  be  granted,  it  may  be 
granted  pendente  lite.     Carth.  153.  (w) 

But  if  administration  be  granted  omnium  bonorum  et  creditontm  concernen9 
testamentttm  A*,  that  will  J>e  a  general  administration,  though  only  some 
particulars  are  mentioned  in  the  will.  Per  two  J.  Berkley,  Cont.  Cro. 
Car.  294. 


(«)  As  to  administration  bond,  see  1  Cox,  399. 

(0  1.  By  st  21  H.  8.  c.  5.  &  22  &  23  Car.  2.  c.  10.  the  ordinary  shall  take  a  bond  for 
due  administration,  account,  exhibition  of  inrentory,  and  payment  of  surplus. — 2.  Bat  the 
condition  of  the  bond,  as  to  administering  truly  according  to  law,  is  to  be  intended  of 
bringing  in  his  account,  and  not  of  paying  the  debts  of  the  intestate  ;  therefore  a  creditor  who 
sues  on  the  bond  shall  not  assign  for  breach  the  nonpayment  of  a  debt  to  him,  or  %  devastavit 
by  (he  administrator  ;  for  that  would  be  endless  and  infinite.     1  Salk.  316. 

(u)  1.  Such  administrator  may  nuftr.  2  V.  &  B.  97.  1  B.  &  B.  192.  1  S.  &  L.  234. 
— 2.  And  pay  debts.  1  S.  &  L.  264 — 3.  He  cannot  pay  legacies.  Ibid.— 4.  Though  if  ha 
pays  them  bona  Jide^  he  shall  have  credit  for  them.  IbicL— 6.  To  enable  him  to  lodge  mon- 
ey in  court,  he  must  file  a  bill.     1  B.  &  B.  192. 
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And  the  ordinary  cannot  grant  administration  for  part  of  a  debt  to  one 
and  for  the  residue  to  another.     R.  1  Sid.  1 00.     1  Sal.  36. 
Nor,  pendente  lite,  where  the  will  is  disputed.     R.  Carth.  153.(o?) 
If  the  ordinary  does  not  grant  administration  to  him  who  ought  to  have  it, 
a  prohibition,  or  mandamus  shall  be  granted.     Dub.  1  Leo,  340.     Lat.  67, 
68.     Ace.  1  Sid.  280.  370,     Semb.  Jon.  225,  69 

[*](B  8.)  When  it  may  be  repealed. 

If  administrationJbe  regularly  granted  to  the  next  of  kin,  the  ordinary  can- 
not revoke  it  without  cause,  and  grant  it  to  another ;  for  he  has  executed 
his  authority.  R.  Ray.  93.  1  Sid.  179.  D.  Sid.  280.  R.  1  Sid.  293. 
372.     1  Lev.  158.  186.  305.     Dub.  2  Brownl.  119.     R.  Al.  56.     Sti.  10. 

Though  there  be  a  male  administration  afterwards  ;  for  he  ought  to  take 
sufficient  caution  against  it.     Per  Hale,  1  Vent.  219.     Al.  56. 

Though  it  was  granted  after  a  caveat  entered,  Dub,  1  Sid.  371.  1  Lev. 
187. 

And  if  there  be  a  suit  to  repeal  it  in  the  spiritual  court,  a  prohibition  shall 
go.     Lat  68.     Al.  56.     Vide  in  Prohibition,  (G  18.) 

But  if  administration  be  granted,  non  vocatis  jure  vocandis,  it  may  be  re- 
pealed.    1  Lev.  305. 

So,  if  it  be  granted  by  a  bishop,  when  there  are  bona  notabilia.  R.  1 
Lev.  305. 

Or,  by  the  archbishop,  when  there  are  not. 

So,  if  it  be  granted  to  the  next  of  kin  of  a  wife,  and  not  to  her  husband. 
R.  1  Sid.  409. 

So,  if  it  be  granted  to  one  not  next  of  kin.     1  Sal.  38.  (y) 

Or,  to  the  next  of  kin,  when  another  was  residuary  legatee.  R.  2  Lev. 
56. 

Though  there  be  not  then  any  residue  ;  for  there  may  be  afterwards. 
Dub.  2  Lev.  56.     1  Vent.  218. 

So,  if  the  next  of  kin  become  an  idiot,  or  otherwise  incapable*  R.  I 
Sid.  373.     1  Lev.  158. 

Or,  if  it  was  granted  to  another  in  respect  of  such  incapacity,  which  is 
afterwards  removed.     R.  1  Sid.  372,  3. 

So,  if  it  be  granted  to  any  one  of  kin  with  another  not  of  kin ;  as  to  a  sis- 
ter and  her  husband ;  for  he  continues  administrator  after  the  death  of  his 
wife.     Al.  36. 

So,  if  it  be  granted  upon  refusal  of  an  executor,  who  had  before  adminis- 
tered.    Off.  Ex.  56,  57. 

Yet  if  an  administration  be  repealed,  aula  improvide,  it  shall  be  granted 
to  the  same  person,     1  Sid.  293, 

(B  9.)  What  acta  before  repeal  of  an  administration,  are  good. 

If  administration  be  regularly  granted,  and  afterwards  for  cause  repealed, 
all  lawful  acts  by  the  first  administrator  remain  good,  (z) 


(x)  1.  But  the  contrary  is  settled.  Str.  017—2.  Jurisdiction  of  a  court  of  equity  for  an 
account  of  personal  estate  and  a  receiver  pending  a  litigation  for  probate,  though  an  ad- 
xainintmtion  pendente  We  might  be  obtained  in  the  ecclesiastical  court.    2  V.  &  B.  96. 

(y)  If  intestate  leaves  a  wife,  and  his  sister  obtain  administration  on  the  common  oath 
that  he  left  none,  4c .  it  may  be  revoked.    Str.  9 1 1 . 

O)  So  in  the  case  of  probate  of  a  forged  will.    1 T.  R.  125. 
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So,  if  administration  be  regularly  granted  to  him  to  whom  it  does  not  be* 
long,  and  afterwards  repealed  upon  a  citation,  all  acts  by  the  first  adminis- 
trator are  good  ;  as,  if  he  give  the  goods  of  the  intestate  to  another.  R.  6 
Co.  1 8.  b.     Cro,  El.  (460.)     Per  two  J.  Gawdy  cont.— Mo.  396.  Adm.  I 

Sal.  38. 

Though  the  gift  was  with  an  intent  to  defeat  the  second  administrator ; 
for  it  stands  good  against  him,  though  by  the  st.  1 3  Eliz.  it  was  void  as  to  a 
creditor.     R.  6  Co.  1 8  b. 

And,  made  pendente  lite  upon  the  citation.     R.  Cro.  El.  (460.) 

[*]If  administration  to  a  creditor  be  repealed  by  the  next  of  kin,  the 
creditor  shall  retain.     1  Sal.  38* 

So,  if  an  administrator  assign  a  term,  and  upon  a  citation  to  repeal  the 
administration  it  is  confirmed,  but  upon  an  appeal  from  this  sentence  it  is 
repealed,  the  assignment  is  good.     R,  Kay.  224.     2  Lev.  90. 

(B  10.)  What  not 

But  if  administration  granted  be  repealed  upon  an  appeal,  all  acts  are 
avoided;  for  the  appeal  suspends  the  sentence.     R.  6  Co.  18.  b. 

And  if  the  administrator  had  obtained  judgment  for  a  debt  of  the  intestate 
before  the  repeal,  the  defendant  shall  avoid  it  by  audita  querela.  R.  2 
Sand.  149.     1  Mod.  62. 

If  he  had  judgment  and  execution  against  the  debtor,  it  will  be  no  bar  in 
an  action  afterwards  against  the  same  debtor  by  the  lawful  administrator. 
R.  1  Vent.  349. 

So  if  administration  be  granted  upon  the  concealment  of  a  will,  and  after* 
wards  the  will  appears,  all  mesne  acts  by  the  administrator  are  void.  Vide 
PK  Com.  280.     R.  ace.  2  Lev.  183. 

Though  the  executor  refuse,  and  do  not  prove  the  will  when  it  is  produce 
ed  ;  for  the  administration  was  void,  and  cannot  be  of  effect  by  the  refusal 
of  the  executor  afterwards.     R.  2  Lev,  183.     Vide  Sho.  411* 

So,  if  the  executor  do  not  prove  the  will,-  whereby  administration  is 
granted  to  a  debtor,  if  he  afterwards  prove  it,  he  may  sue  the  administrator 
for  the  debt.     R.  1  Lpo.  90. 

So,  if  after  administration  granted,  a  new  administration  be  obtained  by 
fraud  without  a  repeal  of  the  first,  and  the  second  administrator  release,  and 
then  his  administration  be  repealed,  the  release  6hall  be  void.  R.  Dy.  339* 
6  Co.  19.  a, 

(C)  EXECUTOR  DE  SON  TORT, 

(C  1.)  Who  shall  be. 

If  a  man  intermeddle  (a)  with  the  goods  (6)  of  the  intestate,  without  tak- 
ing administration,  (c)  he  will  be  an  executor  de  son  tort,  (d) 

(a)  However  slightly.     *  T.  Rf  97. 

(&)  Living  in  the  house  (a  chattel  interest)  and  carrying  on  the  trade  of  deceased,  (a  vict- 
ualler) is  sufficient  intermeddling,  to  make  defendant  executor  de  ton,  tort ,  and  as  such  liable 
de  bonis  proprii* ;  notwithstanding  his  wife  proved  the  will  after  the  action  was  commenc- 
ed.    Wightw.  16. 

(c)  1.  Any  person,  a  servant  for  example,  who  before  probate  or  administration  is  unlaw- 
fully in  possession  of  property  of  the  deceased,  or  its  produce,  is  liable  as  executor  dt  son 
toil.  2  T.  R.  97 — 2.  a  single  act  of  wrong  in  taking  the  personal  property  of  the  deceased, 
though  it  may  be  sufficient  to  make  the  party  an  executor  de  son  tort,  with  respect  to  credi- 
tors who  may  chuse  to  sue  him  in  that  character,  yet  will  not  give  a  creditor  of  the  estate, 
to  whom  he  has  transferred  the  property  in  payment  of  his  debt,  any  right  to  retain  it  as 

against  the  rightful  representative.     4  East,  441,   1  Smith.  129. 

(d)  l.  The  idea  of  an  executor  dt  sen  tort  is  peculiar  to  the  common  law.     It  is  not 
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As,  if  he  use,  or  sell  the  goods  of  the  intestate.     R.  5  Co.  33.  b. 

If  he  pay  debts.     5  Co.  33.  b.  34.  a.     Dy.  105,  b. 

If  he  receive  a  debt  due  to  the  intestate,  and  give  an  acquittance  for  it. 
R.  Bend.  73.     Dy.  166.  b.     Mo.  14.     1  And.  11.     5  Co.  34.  a. 

[*]If  he  cancel  a  bond,  in  which  the  intestate  was  bound  to  another,  and 
give  his  own  bond  for  the  same  sum.     R.  Cro.  El.  114.     R.  Cro.  El.  120* 

If  he  distribute  of  the  goods  of  the  intestate  to  the  poor.  Dy.  166.  b.  in 
marg. 

If  he  milk  the  cows  of  the  intestate.  Dy.  166.  b.  in  marg. 

If  he  take  the  goods  of  the  intestate  to  dispose  of  at  his  pleasure.     R. 

1  And.  11. 

Or,  for  his  own  debt.     Vide  5  Co.  30.  b. 

If  he  sue,  or  answer  to  a  suit,  as  executor. 

So,  if  he  take  the  goods  of  the  intestate  into  his  possession ;  that  makes 
him  executor  de  son  tort,  when  there  is  no  other  executor,  or  administrator. 
Q.  Dy.  105.  b.  Per  Dyer  ace.  Dy.  166.  b.  Adm.  5  Co.  33.  b.  Vide 
Off.  Ex.  cap.  14.     R.  ace.  2  BrownU  183. 

If  he  take  only  a  dog  of  the  intestate.     Dy.  166.  b.  in  marg. 

Or,  any  part  of  his  goods.     R.  Cro.  El.  (472.) 

So.  if  a  man  has  some  colour  to  intermeddle  with  the  the  goods  of  an  in- 
testate, but  exceeds  bis  authority,  that  makes  him  executor  de  son  tort :  As, 
if  a  man,  who  has  letters  ad  colligenda  bona,  sell  goods,  not  perishing.  R. 
Dy.  255,  6.  (e) 

If  a  wife,  for  her  paraphernalia,  take  more  than  is  convenient  for  her 
degree.     Dy.  166.  b. 

So,  by  the  st.  43  El.  8.  if  administration  by  fraud  be  granted  to  a  person 
insolvent,  &c.  who  gives  goods  to  B.  or  releases  a  debt  from  him  to  the  in- 
testate, B.  for  so  much  shall  be  executor  de  son  tort. 

So  an  husband,  who  has  goods  given  to  his  wife  by  covin,  shall  be  charged 
as  execntor  de  son  tort*     R.  Cro.  El.  406.  810. 

Or,  if  an  husband,  after  the  death  of  his  wife  executrix,  has  goods,  which 
she,  being  sole,  made  a  gift  of  by  covin.  R.  Cro.  El.  406.    Mo.  396.     Vide 

2  Leo.  223. 

So,  if  a  man  intermeddle  with  the  goods  of  an  intestate  claiming  as  exe- 
cutor, he  may  be  charged  as  executor  de  son  tort,  though  another  be  execu- 
tor, who  proves  the  will.     R.  5  Co.  34.  a. 

As,  if  he  pay  debts,  or  legacies,  or  receive  debts,  &c.     5  Co.  34.  a. 

So,  if  a  man  intermeddle,  and  afterwards  another  takes  administration,  he 
may  be  sued  as  executor  dc  son  tort.     R.  Hob.  49.     Per  Holt.  1  Sal.  313. 

known  in  the  spiritual  courts.— 2.  The  question  whether  a  man  has  made  himself  execntor 
de  ton  tort,  is  (the  facts  being  admitted)  a  question  oflaw.    2  T.  R.  97. 

(«)  1.  The  authority  of  a  servant,  employed  in  selling  his  master's  property,  is  determin- 
ed by  the  death  of  the  master.     By  continuing  the  sale,  therefore,  he  becomes  executor 
de  son  tort.    2T.  R.  97. — 2.  If  a  debtor  sells  goods  for  a  valuable  consideration,  but  re- 
mains in  possession  till  his  death,  and  which  possession  is  inconsistent  with  the  contract  of 
•ale,  the  vendee,  by  taking  the  property  after  his  death,  makes  himself  executor  de  ton  tort, 
the  sale  being  void  as  to  creditors.    2  T.  R.  587. — 3.  A.  B.  and  C.  are  appointed  executors, 
of  whom  Cr  alone  proves  the  will.    C.  makes  D.  jointly/with  B.  his  agent  in  the  adminis- 
tration, who  accordingly  administers  during  C.'s  life  time  under  his  authority.    C.  dies, 
leaving  A.  and  B.  surviving.     D.  continues  to  administer,  consulting  with  B.  from  time  to 
time ,  and  acting  under  his  advice.     Held,  that  D.  was  chargeable  as  executor  de  ton  lort^ 
for  the  intermeddling  since  C.'s  death.    Had  B.  acted  as  executor ,   D.  would  not  have 
been  so   chargeable  ;  but  this  he  did  not,  since  the  advice  he  gave  was  not  an  acting  at 
executor.    4  Bf.  6  S.  175. 
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So,  if  he  himself  takes  administration,  he  may  afterwards  be  sued  as  ad- 
ministrator, or  as  executor  de  son  tort,  for  the  goods  which  he  administered 
before.  R.  Cro.  El.  103.  2Brpwnl.  183.  Off.  Ex.  cap.  14.  R.  Cro. 
El.  810. 

JSo  an  executor  de  son  tort  may  be  sued,  though  he  delivers  the  goods 
urn  who  afterwards  takes  administration.  R.  Cro.  El.  565. — Cont. 
where  the  administrator  has  administered  to  the  value  of  those  goods.  Vide 
post,  (C  3.) '  Cont.  where  he  delivers  the  goods  to  the  lawful  administrator 
before  the  action ;  for  then  he  may  plead  plene  administravit.  Per  Holt, 
1  Sal.  313, 

(C2.)  Who.not. 

But  if  a  man  put  an  horse  of  the  intestate  into  his  stable,  that  does  not 
make  him  executor  de  son  tort*     Per  Paston,  Off.  Ex.  c.  \A. 

If  he  pay  the  funerals,  or  debts  of  the  intestate,  with  bis  own  money.  Off, 
Ex.  c.  14.(/) 

If  he  give,  or  sell  the  goods  of  the  intestate  to  A.  that  does  not  make  A. 
executor  de  son  tort.     Dub.  Win.  Ent.  341  .(g) 

So,  if  the  owner  of  the  house,  where  the  intestate  died,  lock  up  his  goods, 
till  he  can  be  discharged  from  them. 

So,  if  he  intermeddle  only  about  his  funerals.     Dy,  166.  b. 

Or,  claim  a  property  in  the  goods  ;  as,  by  gift  of  the  intestate,  or  as />ara- 
phemalia,  &c.     Dy.  166.  b.     5  Co.  34.  a. 

Or,  by  writ  ad  colligenda  bona.     Dy.  166.  b. 

Yet  in  these  cases  the  defendant  must  shew  the  special  matter.  Dy. 
166.  b. 

So,  if  a  man  take  goods  out  of  the  possession  of  the  lawful  executor  or 
administrator,  it  does  not  make  him  executor  de  son  tort.     5  Co.  34.  a. 

Or  do  not  take  them  out  of  their  possession,  if  they  have  administered  to 
the  value.     Vide  post,  (C  3.) 

Or,  if  the  administration^)  was  granted  before  his  intermeddling.  Per 
Holt,  1  Sal.  313.(t) 

(C  3.)  How  he  shall  be  charged. 

If  a  man  administer  as  executor  de  son  tort,  he  is  liable  to  the  action  of 
the  lawful  executor,  or  administrator.     Carth  104.     Off.  Ex.  257. 

Or,  to  the  action  of  a  creditor.     Carth.  104.     Off.  Ex.  257. (k) 

And  shall  be  charged  as  executor,  generally,  in  the  writ,  and  count.  5 
Co.  31 .  a.     Vide  in  Pleader,  (2  D  2.)     Vide  Off.  Ex.  254. 

And,  if  there  be  also  a  lawful  executor,  they  may  be  joined  in  the  suit,  or 
sued  severally.     Off.  Ex.  255. 


(/)  4Ves.  216.  (g)  Vide  ivpra. 

(h)  If  a  party  intermeddles  under  the  authority,  and  as  the  agent  ef  an  executor,  who, 
though  he  has  never  proved  the  will ,  acts  as  such  ;  the  party  cannot  be  charged  as  exe- 
cutor <fc  son  tort.  The  mere  giving  advice  as  to  the  administration  on  being  consulted,  ia 
not  a  taking  upon  himself  the  executorship.  4M.  &  S,  175. 

(t )  A  party  cannot  be  charged  as  executor  dt  son  tort,  who  administers  under  the  author- 
ity and  as  the  agent  of  an  executor  who  has  proved  the  will,     4  M.  &  S.  175. 

(*)  1.  A  mania  not  chargeable  as  executor  tfe  son  tort  if  he  delivers  over  all  the  effects 
of  the  deceased,  before  any  action  brought  against  him,  to  the  rightful  representative.  2 
T.  R.  97.  3.  T.  R.  598.  2  H.  B.  18,— «.  But  a  delivery  over  after  action  brought  wiU  not 
discharge  him.     Ibid. 
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Otherwise,  if  there  be  a  lawful  administrator ;  for  he  cannot  be  joined  in 
a  suit  with  an  executor  de  son  tort.     Off.  Ex.  255. 

So,  if  a  creditor  take  administration,  he  may  maintain  debt,  &c.  for  [*]his 
money  against  him,  who  before  his  administration  was  executor  de  son  tort, 
as  well  as  trespass,  or  trover  for  his  goods.     R.  Sti.  384. 

If  an  executor  de  son  tort  plead,  ne  unques  executor,  and  it  be  found  against 
him,  he  shall  be  charged  generally,  as  another  executor,  with  the  whole 
debt  de  bonis  propriis.     Off.  Ex.  257. 

If  he  plead  plene  administravit,  he  shall  not  be  charged  beyond  the  assets, 
which  came  to  his  hands.     Dy.  166.  b.  in  marg. 

And  therefore,  he  shall  be  allowed,  if  he  pay  debts  to  creditors.  R.  5 
Co.  30.  b.     Per  Holt,  Carth.  104.  (/) 

If  he  pay  debts  with  his  own  money,  he  may  retain  goods  of  the  intestate 
in  his  hands  to  the  same  value.     R.  1  Sid.  76. 

So,  if  administration  be  granted,  and  the  administrator  administers  to  the 
value  of  the  goods,  which  the  executor  de  son  tort  took  before  administra- 
tion granted,  the  executor  de  son  tort  upon  plene  administravit  shall  be  ex- 
cused.    R.  Cro.  Car.  88. 

If  an  executor  de  son  tort  takes  administration,  all  acts  (m)  done  by  him 
before,  are  good  by  relation.  Mo.  126.  {  Rattoon  v.  Overacker,  8  Johns. 
Rep.  97.  2d  edit.  \ 

If  A.  disposes  of  the  goods  to  B.  for  payment  of  funeral  charges,  and  af- 
terwards takes  administration,  he  shall  not  have  trover  against  8.  for  the 
goods.  R.  per  two  J.  Holt  cont.  Sal.  295.  Skin.  274.  Vide  Carth. 
104. 

If  an  executor  de  son  tort  take  a  term  for  years  of  the  intestate,  he  shall 
be  chargeable  for  waste.     R.  3  Mod.  90.     3  Lev.  35. 

And  for  the  rent.     Vide  3  Lev.  35. 

And  upon  a  judgment  against  him,  the  term  shall  be  taken  upon  a  fieri 
facias.     2  Jon.  73.     1  Vent.  303. 

But  of  a  term  for  years  of  a  reversion  he  cannot  be  possessed,  and  a  sale 
by  him  will  be  void.     R.  Mo.  126. 

But  an  executor  de  son  tort  cannot  retain  for  his  own  debt.  R.  5  Co.  30. 
b.     R.  Yei.  137.     Mo.  527.     R.  2  Mod.  51.     D.  Godb.  216,  217.  {n) 

Yet  if  an  executor  de  son  tort  afterwards  take  administration,  he  may 
shew  it,  and  then  retain  for  his  own  debt.  2  Vent.  1 80.  Though  he  take  ad- 
ministration pendente  lite.     R.  Sti.  337.  (o) 

By  the  st.  43  El.  8.  An  executor  de  son  tort  by  gift,  &c.  of  an  administra- 
tor, who  had  administration  by  covin,  may  retain  for  his  own  debt. 

So  the  executor  of  an  executor  de  son  tort  shall  not  be  charged  by  the 
common  law,  but  only  in  equity.     R.  2  Mod.  293. 

[*]Whenl  an  administrator  shall  have  relief,  or  be  relieved 
against  in    equity,  Vide  Chancery,  (2  B  1,  2.) 

Pleading  in  actions  by,  and  against  executors  or  administrators. 

— * 

(/)  Quaere,  whether  the  rightful  representative  can  sue  a  creditor  in  respect  of  a  payment 
made  to  htm  by  an  executor  de  ton  tort,  which  the  former  would  himself  have  been  bound 
to  make  ?  If  he  may,  the  damages  will  be  nominal  only.     4  East,  441.     1  Smith,  129. 

(m)  Vide  rupray  at  to  contracts  the  validity  of  which  depends  upon  the  party  being  law- 
ful representative. 

(n)  1.  Though  of  superior  degree.  3  T.  R.  587.  2  H.  B.  18. — 2.  And  an  assent  to  his 
retainer  given  by  the  rightful  representative,  pending  a  creditor's  suit  against  him,  is  of  ne 
avail.     3  T.  R.  687.    2  H.  B.  18. 

(o)  And  may  by  rejoining  the  fact  support  a  plea  of  retainer*    And*  328. 
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Vide  Abatement,  (E  14. — F  10.) — Pleader,  (2  D  1,  &c<   10,  &c« — 3 
L12.) 

Vide  also  concerning  administrator,  Administration — Chancery,  (4  A 
9.) — Covenant,  (B  1. — C  1.) 

ADMIRALTY. 

(A)  THE  ANTIQUITY  OF  THE  ADMIRALTY,  p.  495< 

(B)  THE  AUTHORITY  OF  THE  ADMIRAL,  p.  496. 

(C)  COMMISSIONERS  OF  THE  ADMIRALTY,  p.  496. 

(D)  PERQUISITES  OF  THE  ADMIRALTY,  p.  496. 

* 

(E)  JURISDICTION  OF  THE  ADMIRALTY,  p.  4Sf7. 

For  all  offences  done  super  Altum  Mare  ,' 

E  1.)  Murder,  p.  497. 

[E  2.)  Treason,  p.  498. 

E  3.)  Piracy ;  What  shall  be.  p.  498. 

E  4.)  Felony,  &c.  p.  499. 

E  5.)  How  tried;— By  the  st.  28  H.  8.  15.  p.  499. 

E  6.)  By  the  st.  11  &  12  W.  3.  7.  and  4  G.  11.  p  501. 

E  7.)  For  all  other  matters  super  Altum  Mare.  p.  501. 

E  8.)  For  a  truce,  or  safe  conduct  broken,  p.  502. 

E  9.)  For  prize  goods,  p.  502. 

[E  10.)  For  a  contract  super  Mum  Mare : — What  con- 
tract is  allowed  by  the  law  of  the  admiralty, 
p.  504. 

E  11.)  What  not.  p.  505. 

E  12.)  By  the  law  marine. — Laws  of  Oleron.  p.  505. 

E  13.)  By  the  usages  of  the  admiralty,  p.  505. 

E  14.)  Jurisdiction  by  the  st.  15  R.  2.  3,,  &c.  p.  506. 

E  15.)  Jurisdiction  for  mariners  wages,  &c.  p.  506. 

E  16.)  Where  a  foreign  fact  is  necessary  to  be  certified 

into  England,  p.  508. 

E  17.)  Execution  of  a  foreign  sentence,  p.  508. 

The  manner  of  proceeding  in  the  admiralty  ; 

E  18.)  Process,  p.  509. 

E  19.)  Caution,  p.  509. 

E  20.)  Libel,  p.  509. 

E  21.)  Pie*,  p.  510. 

E  22.)  Execution,  p.  510. 

F  1.)  When  the  admiralty  has  no  jurisdiction,  p.  510. 
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[#](F  2,)  Prohibition  when  it  goes, — If  the  suit  there  be 

for  a  thing  within  the  body  of  the  county* 
p.  510. 

(F  3.)  For  a  matter  upon  land  in  partibus    transmarinis. 
p.  512, 

(F  4.)  If  the  original  be   upon  land,  though  the  act  be 
completed  upon  the  sea.     p.  512* 

(F  5.)  Or,  the  act  was  part  upon  the  land,  and  part  upon 
the  sea.  p.  512. 

(F  6.)  Or,  after  an  act  upon  the  sea,  the  property  id  alter- 
ed upon  the  land.  p.  513; 

(F  7.)  If  the  s^it  be  for  a  wreck,  p.  513. 

(F  8.)  For  avoiding  a  deed,  patent,  &c.  p.  514. 

(F  9.)  At  what  time  a  prohibition  shall  go;  and  when  not 

p.  514. 
(f  10.)  Action  upon  the  st.  15  R.  2.  and  2  H.  4.   11.  p. 

515. 

(G)  APPEAL.  515. 

(A)  THE  ANTIQUITY  OF  THE  ADMIRALTY. 

The  admiral,  and  court  of  admiralty  have  been  time  out  of  mind,  and  so 
it  was  said  in  the  time  of  Rich.  1 .     Co.  Lit.  260. 

And  this  appears  by  several  records  in  the  time  of  Hen*  3,  Ed.  1,  &c. 
Co.  Lit.   260.  b.     4  Inst.   145.     1  Rol.  Ab.    528.     Seld.   Mare  CI.   1.2. 

t.  14. 

But  all  the  commissions  of  the  king,  before  the  time  of  King  John,  are 

lost.     Seld.  Mare  CI.  1.  2*  c.  14. 

In  the  time  of  Hen.  3.  he  was  named  Capitaneus  et  Custos  Maris,  &c. 
Seld.  Mare  CI.  1.  2.  c.  14.     Spel.  Gloss.  14.  16. 

In  tiie  time  of  Ed.  1,  Ed.  2,  &c.  there  were  three  named  admirals,  viz.  at 
Yarmouth,  Portsmouth,  and  the  western  or  Irish  coast.  Seld.  Mare  CI.  1. 
2.  c.  14.     Spel.  Gloss,  v.  Admiral,  p.  15.     4  Inst.  145. 

And  in  the  1 5th  Ed.  1 .  post  reditum  Regis  ab  Hierosolymaprimo  introduce 
videtur  Admiralli  nomen.     Spel.  Gloss,  v.  Admiral,  15. 

Et  primus  Admirallus  Anglicc  videtur  Richard  Fitz  Alan.     10  R.  2.  Sp. 

Gloss.  15.  >..«/. 

The  name  of  admiral  seems  to  be  derived  ab  Arabico  Amir,  Prafectus^  et 

Oraco, Marinus.     Spel.  Gloss,  v.  Admiral,  12.     4  Inst.  147. 

(B)  THE  AUTHORITY  OF  THE  ADMIRAL. 

The  authority  of  the  admiral  depends  upon  his  commission. 
And  he  is  constituted  sometimes  for  life.     4  Inst.  145. 
Sometimes,  quamdiu  Regi  placuerit.     4  Inst.  145. 

And  by  the  st.  2W.&M.  2.  commissioners  of  the  admiralty,  (when  it  is 
in  commission,)  shall  have  the  same  authorities,  jurisdictions,  and  powers  as 

the  lord  high  admiral. 
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The  admiral  has  the  authority  of  having  several  officers  under  him. 
As,  the  office  of  vice-admiral  in  such  and  such  counties.     2  Leo.  103. 
The  office  of  register  in  the  admiralty.     2  Leo.  1 1 4. 
[*]And  such  office  usually  determines  with  the  office  of  admiral.     Dub. 
2  Leo.  103.     Semb.  2  Leo.  114,  1 15. 

As  to  the  admiral  of  the  cinque  ports,  vide  in  Franchises,  (E  3.) 
As  to  the  impeachment  of  an  admiral,  vide  Parliament,  (L  31.) 

(C)  COMMISSIONERS  OF  THE  ADMIRALTY. 

By  the  st.  2  W.  &  M.  2.  commissioners  of  the  admiralty  always  had,  and 
shall  have  the  same  jurisdictions,  authorities,  &c.  as  lord  admiral. 

By  the  st.  13  &  14  Car.  2.  20.  the  admiral  by  warrant  under  hand  and 
seal,  or  any  two  officers  of  the  navy,  &c.  may  impress  any  ships,  boats,  &c. 
needful  for  his  majesty's  service,  paying  so  much  per  ton  as  merchants  usu- 
ally pay. 

(D)  PERQUISITES  OF  THE  ADMIRALTY. 

By  the  st.  2  H.  5.  6.  s.  3.  the  admiral  shall  have  the  forfeiture  in  all  cases 
(out  of  the  cinque  ports)  as  hath  been  accustomed  of  right  to  the  office  of 
admiral  of  England. 

And  therefore,  by  the  usual  grant  to  have  bona  piratarurn,  the  admiral 
shall  have  the  proper  goods  of  a  pirate  after  big  conviction.  R.  3  Bui.  1 48. 
Vide  1  Rol.  285. 

So,  the  goods  of  traitors,  klons,f elonesde  se,  fugitives,  &c.  found  within 
his  jurisdiction.  Sir  L.  Jen.  1  vol.  89.  98.  (in  his  charge  at  a  session  of 
admiralty.) 

The  admiral  of  right  has  a  tenth  part  of  all  prize  goods.  Sir  L.  Jen.  1  vol. 
88.  (a) 

All  wrecks,  jetson,  flotsan,  legan,  derelicts,  (6)  and  deodands  not  granted 
to  the  lords  of  manors,  or  others.     Sir  L.  Jen.  1  vol.  89. 

All  the  goods  of  the  king's  enemies  taken  without  commission,  (c)  or 
found,  or  by  accident  brought  within  the  admiralty  commission.  Sir  L. 
Jen.  1  vol.  89.  (d) 

(a\  Which  by  st.  13  <2>.  2.  c.  4.  is  now  taken  away. 

(6;  In  case  of  derelict  the  ship  and  goods  become  a  perquisite  to  the  lord  high  admiral, 
subject  to  compensation  to  the  salvors  ;  not  of  a  moiety  de  jure  as  formerly  thought,  but  to 
such  amount  as  the  court,  under  the  circumstances,  shall  think  just.     1  Rob.  43.  46. 

(c)  1.  A  capture  at  sea,  made  by  a  force  upon  the  land,  considered  generally  as  a  non- 
commissioned capture,  and  to  enure  to  the  benefit  of  the  lord  high  admiral .  But  all  title  to 
sea  prize  must  be  derived  from  commissions  under  the  admiralty.  1  Rob.  235—2.  Cap- 
tures by  cutters  or  boats  fitted  out  and  manned  as  tenders  by  men  of  war,  but  without  any 
commission  or  authority  from  the  admiralty,  will  not  enure  as  prize  to  the  benefit  of  the 
king's  ship:  Condemnation  as  a  droit  of  admiralty.  5  Rob.  41.  51.— .3.  Prize  interest  not 
allowed  in  favour  of  a  king's  ship  in  virtue  of  a  seisure  made  by  a  private  ship  of  war,  as- 
serted to  have  been  attached  as  a  tender ;  the  fact  of  her  being  so  attached,  either  under 
admiralty  orders,  or  legal  designation,  not  being  established,  and  the  master  of  the  privateer 
not  being  on  board.  Condemnation  as  a  droit  of  admiralty.  6  Rob.  280.  282.  n. — 4.  Com- 
mission of  letter  of  marque  vests  no  interest  in  prize  made  whilst  the  master  is  not  on  board. 
Such  prize  condemned  to  the  king,  as  lord  high  admiral.  2  Rob.  195.  Id.  224.  5  Rob. 
280. — 5.^  The  share  of  non-commissioned  captors,  acting  in  conjunction  with  others  legally 
commissioned,  condemned  as  a  droit  of  admiralty.  The  commissioned  captors  entitled  in 
such  case,  not  to  the  whole,  but  only  to  the  same  proportion  as  if  the  others  had  been  com* 
missioned.     2  Rob.  284.  n.  285.  n. 

(d)  1,  The  grant  to  the  lord  high  admiral  (evidenced  by  the  orders  in  council  of  1$65, 
r£y  ,£?  subsisting  practice,)  gives  him  the  benefit  of  all  captures,  by  whomsoever  made 
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[*]AU  fines  and  amerciaments  in  the  court  of  admiralty*    Sir  L.  Jen.  1 
vol.  89. 

Royal  fishes,  as  whales,  sturgeons,  &c.     Sir  L.  Jen.  1  vol.  89,  98. 
(E)  JURISDICTION  OF  THE  ADMIRALTY.(€) 

(E  1.)  For  all  offences  done  super  altum  mare. — Murder. 

The  admiral  has  conusance  and  jurisdiction  of  all  things  done  super  altum 
«wr«  (/)  out  of  any  county.  4  Inst.  J 34.  Vide  the  st.  5  El.  5.  [*]s.  30. 
On  the  main  sea,  or  coasts  of  the  sea  out  of  any  county,  cinque  ports,  ha- 
ven, or  pier.     Vide  4  Inst.  137. 

And  therefore,  if  a  murder  be  super  altum  mare,  it  may  be  tried  before 
the  admiral.     H.  P.  C.  54. 


whether  commissioned  or  non-commissioned  persons,  under  certain  circumstances,  and  situ- 
ations of  locality ;  that  is,  u  of  all  ships  and  goods  coming  into  ports,  creeks,  or  roads  of  Eng- 
<l  land  or  Ireland,  unless  they  come  in  voluntarily  upon  revolt,  or  driven  in  by  the  king's 
"  cruisers.''  Usage  has  construed  this  to  include  ships  and  goods  already  come  into  ports, 
creeks,  or  roads  ;  and  these  not  .only  of  England  and  Ireland,  but  of  all  the  dominions  there- 
unto belonging.     1  Rob.  231.  and'n. — 2.  Grants  of  the  crown  to  be  construed  strictly ;  the 

rights  of  the  lord  high  admiral  not  to  be  extended  by  construction.     6  Rob.  297 3.  The 

grant  to  the  lord  high  admiral  carries  with  it  a  total  and  perpetual  alienation  of  the  rights  of 
the  crown,  which  nothing  short  of  an  act  of  parlia)*»nt  can  restore  ;  but  the  grant  to  cap- 
tors is  a  mere  temporary  transfer  of  the  beneficial  interest,   and  the  not  issuing  of  which 
would  not  be  a  violation  of  any  public  law.     6  Rob.  298.— -4.  A  road  or  roadstead  within 
this  grant  is  not  every  place  where  a  ship  can  find  anchorage  ground,  but  a  known  general 
station  for  ships.     1  Rob.  232. — 5.  To  raise  a  question  as  to  a  capture  in  a  roadstead  being 
a  droit  of  admiralty,  a  road  must  be  so  connected  with  the  common  uses  of  the  port,  as  to 
constitute  a  part  of  the  port ;  not  a  place  of  mere  anchorage  ground,  but  where  vessels  arrive 
and  take  up  a  station  for  unlivering  their  cargoes  in  the  ordinary  course  of  commerce*     6 
Rob.  298 — 6.  A  capture  made  by  the  crews  of  king's  ships  stationed  at  St.  M arcou,  adjudg- 
ed to  be  not  a. droit  of  the  admiralty,  but  prise  to  the  actual  captors,  upon  the  ground  of  its 
being  a  maritime  capture,  effected  by  a  maritime  force  in  a  spot  where  the  right  of  the  ad- 
miral had  not  commenced,  the  vessel  being  only   about  to  enter ,  but  not  actually  entering*. 
port,  which  is  the  point  where  the  admiralty  right  commences.     Time  of  striking  the  col- 
ours the  real  dtditio.     \  Rob.  227.-7.  Construction  of  the  order  in  council  of  1605,  as  to 
coming  in  accidentally,  or  otherwise,  from  a  cause  connected  with  war ;  and  distinction, 
that   where  the  hand  of  violence  has  been  exercised,  the  captured  property  belongs  not  to 
the  lord  high  admiral,  but  to  the  crown  as  a  prize.     6  Rob.  297. — 8.  A  ship  seised  in  the 
road  of  Negapatam,  where  she  had  been  previously  carried  by  another  man  of  war,  but  re- . 
leased  under  ignorance  of  the  then  existing  war, "condemned  as  prize  in  opposition  to  a  claim 
as  droit  of  admiralty.    6  Rob.  282 — 9.  Rights  of  the  lord  high  admiral  are  slricti  juris,  and 
do  not  extend  to  any  foreign  ports  beyond  the  dominions  of  the  crown.    2  Rob.  211.  219.— 
10.  Settlements  in  the  bast  Indies  considered  part  of  the  British  territories,  to  which  the 
claims  of  the  lord  high  admiral   would  extend.     6  Rob.  300 — 11.   A  seizure  being  made  in 
port  of  a  vessel  having  on  board  articles  of  contraband,  condemnation  as  a  droit.     5  Rob. 
339.— 12.  A  cargo  of  tin  for  canistering  shot,  put  on  board  a  French  cartel  ship  by  a  British 
manufacturer  at  Dover,  condemned  as  a  droit  of  admiralty.    2  Rob.  372. — 13.  Distinction 
long  clearly  established,  that  all  vessels  detained  in  port,  and  found  there  at  the  breaking 
out  of  hostilities,  are  condeninedjure  corona  to  the  king ;  and  that  all  coming  in  after  hostil- 
ities, not  voluntarily  by  revolt,  but  ignorant  of  the  fact  of  war,  are  to  be  condemned  as  droits 
of  admiralty.     To  become  a  droit  of  admiralty,  therefore,  the  ship  must  come  in  during  the 
subsisting  war.     2  Rob.  £11.219.-14.  Embargo  on  Dutch  ships  detained   at  the  Cape  of 
Good  Hope  previous  to  the  declaration  of  hostilities,  held  to  entitle  the  king  to  interest  of 
the  prize  jure  corona.     Claim  on  the  part  of  the  lord  high  admiral  as  droits  of  the  admiralty, 
rejected.     2  Rob.  211.218. 
(e)  Whether  the  admiralty  has  or  has  not  jurisdiction  depends  upon  the  subject  matter. 

3  T.  R.  267. 

(/)   1.  The  realm  of  England  comprehends  the  narrow  seas;  and  formerly  it  was  the 
practice  to  punish  both  treason  and  felonies  committed  there  in  the  court  of  king's  bench,     I 
Hale,  154.    I  Hart.  15. — 2.  And  such  offences  committed  in  those  seas  might  be  tried  in  the 
next  county  adjacent  to  the  coast  by  an  indictment,  taken  by  the  jurors  for  that  county,  be- 
fore special  commissioners.    Ibid. 
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Or,  by  the  st.  15  R.  2.  3.  if  it  be  in  great  ships  hovering  in  the  main 
stream  of  great  rivers  beneath  the  bridge  nigh  the  sea.     Vide  post,  (E  1 4.) 

But  it  must  be  super  altwn  mart,  and  not  in  partibus  transmarinis.  H. 
P.  C.  54. 

{  The  eircuit  courts  of  the  United  States  have  no  jurisdiction  of  a  mur- 
der committed  on  board  a  publick  ship  of  war,  lying  within  the  jurisdiction 
of  a  particular  state*  The  United  States  v.  Bevans,  3  Wheat.  336.  But, 
under  the  act  of  1790.  cap*  36.  (IX.)  they  have  exclusive  jurisdiction  of  a 
murder  committed  on  the  high  seas,  although  not  committed  on  board  a  ves- 
sel belonging  to  citizens  of  the  United  States,  but  on  board  a  vessel  having 
no  national  character,  in  the  hands  of  pirates*  The  United  States  q. 
Holmes,  5  Wheat*  412, 

So,  if  the  offence  be  committed  on  board  a  foreign  vessel  by  citizens  of 
the  United  States  or  on  board  a  vessel  of  the  United  States  by  a  foreigner, 
or  by  a  citizen  or  foreigner,   on  board  a  piratical  vessel,  it  is  equally  cog- 
nizable by  the  courts  of  the  United  States.     Ibid. 

And  it  will  make  no  difference  whether  the  offence  is  committed  on  board 
a.  vessel,  ox  in  the  sea,  as  by  throwing  the  deceased  overboard  and  drown- 
ing him,  or  shooting  him  when  in  the  sea.  Ibid.  Vide  the  United  States  v. 
Pirates,  5  Wheat.  184, 186,  194,  195.  } 

And  the  death  of  the  party,  as  well  as  the  stroke,  shall  be  super  altwn 
mare.  H.  P.  C.  54.  \  United  States  v.  M'Gill,  4  Dall.  426.  S.  C.  1 
Peters'  Adm.  Dec.  168.  in  nota.  \ 

So  manslaughter  super  attum  mare  will  be  within  the  jurisdiction  of  the 
admiralty.     Sir  L.  Jen,  1  vol.  93« 

{  The  provisions  of  the  8th  sec.  of  the  act  of  1790,  as  to  the  place 
where  the  offences  therein  ennumerated  must  be  committed,  in  order  to  give 
jurisdiction  to  the  courts  of  the  United  States,  cannot  be  transferred  to.  the 
12th  sec.  so  as  to  confer  jurisdiction  on  those  courts  over  the  crime  of  man- 
slaughter committed  in  the  river  of  a  foreign  country,  and  not  on  the  high 
seas.  Hence,  the  crime  of  manslaughter,  committed  by  the  master  upon  a 
mariner  on  board  a  merchant  vessel  of  the  United  States,  lying  in  the  river 
Tigris,  35  miles  above  its  mouth,  about  100  yards  from  the  shore,  and  be- 
low Ipw  water  mark,  is  not  cognizable  by  such  courts.  The  United  State* 
v.  Wiltberger,  5  Wheat  76.  } 

Homicide  per  infortunium,  se  defendendo,  or  as  felo  de  se  upon  the  sea, 
where  the  coroner  does  not  inquire  super  visum  corporis.     Sir  L.  Jen.  1 

VOL    \/aJ. 

\  •  '      . 

1 

(E  2.)  Treason. 

So  high  treason  done  super  altwn  mare  may  be  tried  by  the  admiral.  Vide 
st  28  H.  8.  15.     Vide  3  Inst.  112. 

So  high  treason,  murder,  robbery,  &c.  upon  the  sea  flowing  between  the 
high-water  and  low-water  mark ;  for  though,  upon  the  reflul,  the  land  be- 
tween  high  and  low  water  wmfra  corpus  comttatus,  yet  upon  the  flow  of  the 
sea,  it  is  within  the  jurisdiction  of  the  admiral.     3  Inst.  1 13 

If  a  man  surrender  the  king's  ship  to  the  king's  enemy 'upon  the  sea,  it 
will  be  treason,  as  well  as  if  he  delivered  a  tort,  &c.  upon  land,  if  it  is  done 
proditoru.     Sir  L.  Jen.  1  vol.  86. 

L.SJ°en'f  ?ev?re865d92eUef'  °F  intelligence  to  an  enemJr  uPon  ***  *ea.     Sir 
Every  offence  which  will  be  treason,  murder,  felony,  manslaughter,  mar- 
hem,  not,  misdemeanour,  &c.  if  committed  upon  land,  witt  be  aS  offen™  Jf 
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the  same  nature,  and  shall  have  the  same  punishment,  if  committed  upon 
the  sea.     Sir  L.  Jen.  1  vol.  86.  97. 

(E  3.;  Piracy,  what  shall  be. 

So  piracy,  or  depredation  upon  the  sea,  was  triable  before  the  admiral. 
And  an  accessory  to  piracy  is  triable  before  the  admiral  since  the  st.  28  H. 
8.  15.     3  Inst.  112.     Sir  L.  Jen.  1  vol.  94. 

By  the  common  law,  piracy  by  a  subject  was  petit  treason ;  but  that  is 
taken  away  by  the  st.  25  Ed.  3.  2.     3  Inst.  113.     H.  P.  C.  77. 

Piracy  is,  when  a  man  commits  a  robbery  upon  the  sea.  3  Inst.  113. 
Sir  L.  Jen.  1  vol.  94. 

As  if  by  violence  he  seize  a  ship  or  the  goods  of  another  upon  the  sea, 
putting  him  in  fear.     Sir  L.  Jen.  1  Vol.  94. 

Though  the  person  robbed  be  a  subject  of  a  foreign  prince  or  state  in 
amity  with  the  king.     Sir  1^.  Jen.  1  vol.  94. 

Or  the  person  who  robs  has  a  commission  from  a  foreign  prince,  if  he 
who  is  robbed  is  not  an  enemy  to  such  prince.     Sir  L.  Jen.  1  vol.  94. 

\  What  shall  be  deemed  to  be  piracy  under  the  8th  sec.  of  the  act  of 
1790.  cap.  36.  (IX.)  The  United  States  v.  Palmer,  3  Wheat.  610.  The 
United  States  v.  Klintock,  5  Wheat.  144.  The  United  States  v.  Pirates, 
£  Wheat.  1S4,  192,200. 

What  it  shall  be  under  the  5th  sec.  of  the  act  of  1819.  cap.  76.  United 
States  v.  Smith,  5  Wheat.  153,  160. 

A  commission  issued  by  one  styling  himself  "  Brigadier  of  the  Mexican 
Republick,"  a  republick  whose  existence  is  unknown  and  unacknowledged, 
or  as  "  Generalissimo  of  the  Floridas,"  a  province  under  the  Spanish  gov- 
ernment, will  not  authorize  armed  vessels  to  make  captures  in  the  high 
seas  ;  and  if  under  particular  circumstances,  it  appear,  that  a  seizure  or 
capture  is  made  animo  furandi  and  not  jure  belli,  the  commission  will  not 
except  the  prisoner  from  the  charge  of  piracy.  The  United  States  r.  Klin- 
tock, 5  Wheat.  144. 

A  citizen  of  the  United  States,  fitting  out  a  vessel  in  a  port  of  the  United 
States,  to  cruise  against  a  friendly  power,  is  not  protected  by  a  foreign  com- 
mission, from  punishment,  for  any  offence  committed  against  the  property 
of  citizens  of  the  United  States.  The  United  States  v.  Pirates,  5  Wheat. 
201.  } 

So  by  the  st.  1 1  &  12  W.  3.  7.  made  perpetual  by  6  Geo.  1.  19.  a  sub- 
ject shall  be  a  pirate,  who  commits  piracy,  &c.  or  act  of  hostility  against 
[*lanother  putyect  on  the  sea,  by  colour  of  a  commission  from  any  foreign 
prfpee,  &c. 

So  a  master  or  seaman,  who  feloniously  runs  away  with  ship,  goods,  &c. 
or  yields  them  voluntarily  to  pirates,  or  combines  or  attempts  to  seduce  the 
master,  mariner8,  &c*  to  yield  up  or  run  away  with  them,  or  to  turn  pirate, 
or  go  over  to  pirates. 

So,  by  this  statute  and  8  Geo.  1.  24.  if  any  assist,  or  advise  any  to  be  so3 
who  commits  piracy,  or  knowingly  receive,  &c.  pirates,  or  goods  piratical,  or 
knowingly  trade  with,  supply,  or  correspond  with  pirates,  or  forcibly  board 
a  ship,  &c.  and  though  he  do  not  carry  off  such  ship,  &c.  throw  over  board 
or  destroy  any  part  of  the  goods. 

But  it  will  not  be  piracy,  if  the  subject  of  a  prince  in  enmity  with  anoth- 
er, take  upon  the  sea,  by  force,  the  goods  of  the  other  enemy.  R.  4  Inst. 
154."    1  Rol.   175. 

Though  they  are  taken  and  brought  into  England,  which  is  in  amity  with 
both  states.     4  Inst.  154.     2  R.  3.  2.  a. 
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So  it  will  not  be  piracy  where  the  man  who  lost  his  goods  was  in  enmity 
with  the  king  of  England.     4  Inst.  1 54. 

Or,  in  enmity  with  the  prince  who  gave  the  commission  to  the  captor. 
Vide  Sir  L.  Jen.  94. 

Though  the  captor  was  a  subject  of  the  king  of  England,  and  took  his 
commission  from  a  foreign  prince  without  licence,  which  is  not  lawful.  Sir 
L.  Jen.  1  vol.  94. 

Though  the  person  taken  he  a  friend,  if  he  was  brought  without  damage 
to  the  port  of  such  prince  to  have  judgment  there  upon  him.  Sir  L.  Jen.  1 
vol.  94. 

{  And  by  the  stat.  of  1 790,  cap.  36  (IX.)  sec.  8.  it  is  not  piracy,  if  a  rob  - 
bery  be  committed  on  the  high  seas,  by  a  person  not  a  citizen  of  the  United 
States,  on  board  a  vessel  belonging,  exclusively,  to  subjects  of  a  foreign 
state  ;  and  it  seems,  that  such  act  is  not  punishable  in  the  Courts  of  the 
United  States.     The  United  States  v.  Palmer,  3  Wheat.  610.  } 

So  it  is  not  piracy,  if  the  taking  was  within  a  creek,  port,  &c.  for  that  will 
be  felony  triable  at  common  law.     Mo.  756.     3  Inst.   113.     Vide  post, 
(E  14.) 

If  it  was  upon  the  Thames  ;  for  it  is  infra  corpus  comitates.  Per  two  J. 
1  Rol.   175. 

By  jus  gentium,  the  taking  of  goods  by  piracy  does  not  alter  the  property. 
Gro.  de  j.  b.  #p.  1.  3.  c.  9.  s.  16. 

But  by  the  civil  constitution,  the  property  may  be  given  to  the  captor. 
Gro.  ibid.  s.  17. 

And  so  it  shall  be  by  the  law  of  Spain.     Gro.  Ibid.  s.  17. 

And  therefore,  where  goods  taken  by  pirates  are  brought  to  England,  the 
owner  may  take  them.     R.  1  Rol.  285.     Vide  Biens,  (E) 

By  a  pardon  of  all  felonies,  piracy  is  not  pardoned.  H.  P.  C.  77.  R.  Mo. 
756.     3  Inst.  112. 

(E  4.)  Felony,  &c. 

So  all  other  felonies  upon  the  sea  are  within  the  jurisdiction  of  the'  admi- 
ralty ;  as,  cutting  out  tongues,  putting  out  eyes,  sodomy,  rape,  larceny,  &c. 
Sir  L.  Jen.  1  vol.  94. 

(E  5.)  How  tried.     By  the  st.  28  H.  8.  15. 

The  trial  for  treason,  murder,  piracy,  &e.  before  the  admiral  was  ac- 
cording to  the  course  of  the  civil  law  ;  and  for  this  the  offender  could  not 
be  convicted,  or  executed  without  confession,  or  express  testimony.  Vide 
st.  27  H.  8.  4.  and  28  H.  8.  15. 

[*]And  therefore  by  the  st.  28  H.  8.  15.  all  treasons  (g),  felonies, 
robberies,  murders,  (A),  &c.  on  the  sea  (t),  or  where  die  admiral  hath 

(£)  Which  statute,  with  respect  to  treasons  done  at  sea,  is  not  repealed  by  st.  35  H.  8.  c. 
2.    3  Ins.  1 12. 

(h)  It  seems  that  the  manslaughter  of  an  English  subject,  committed  in  China  by  an  alien 
en  emy,  who  had  been  a  prisoner  of  war,  but  was  then  acting  as  a  mariner  on  board  an  Eng* 
lish  merchant  ship,  cannot  be  tried  in  England  under  a  commission  issued  in  pursuance  of 
st.  33  H.  8.  c.  23.  and  43  Geo.  3.  c.  1 13.  s.  6.     1  Taunt.  26. 

{%)  1.  The  admiral  never  had  jurisdiction  in  any  creek,  river,  or  port  within  the  body  of  a 
county.  1  Hawk.  c.  37.  s.  16.  2  Hale,  15, 16  .  4  Inst  137.  1  Stark.  15 — 2.  And  the 
statute  does  not  extend  to  such  place.  Ibid.— -3.  But  the  st.  15  R.  2.  c.  3.  authorizes  the 
admiral  to  inquire  of  deaths  and  mayhems  done  in  ships  hovering  in  the  main  streams  of  great 
rivers,  only  beneath  the  bridges  of  the  same  rivers,  nigh  to  the  sea.—4.    Which  j  urifedictaoa, 
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(A)  jurisdiction,  shall  be  tried,  &c,  in  the  realm,  as  if  done  on  land :  And 
commissions  under  the  great  seal  (/)  shall  be  directed  to  the  admiral  or  his 
lieutenant,  and  three  or  four  others  to  be  named  by  the  chancellor,  &c.  to 
hear  and  determine  such  offences,  after  the  course  of  the  laws  of  this  land 
for  like  offences  done  in  the  realm. — So  by  the  st.  27  H.  8.  4.  all  offences 
upon  the  sea,  except  treason. 

And  such  commissioners,  or  four  at  least,  shall  have  full  power  to  inquire 
by  jury,  &c. ;  and  an  indictment  by  them  of  such  offence  shall  be  good, 
and  such  process,  judgment,  and  execution  shall  be  thereon,  as  for  the  like 
offence  at  land. 

And  the  jury  shall  be  of  the  shire  within  the  commission,  and  no  challenge 
for  want  of  hundred. 

And  the  person  convicted  (m)  shall  suffer  death,  loss  of  lands,  and  goods, 
as  for  the  same  offence  at  land,  and  have  no  clergy. 

A  commission  directed  within  the  jurisdiction  of  the  cinque  ports  shall  be 
to  the  lord  warden,  and  three  or  four  others,  and  the  trial,  &c.  shall  be  by 
the  inhabitants  of  the  cinque  ports,  or  the  members  thereof. 

And  therefore  now,  the  trial  may  be  in  the  same  manner  as  for  an  offence 
at  common  law.     Vide  3  Inst.  Ill, 

If  the  offender  stand  mute,  he  shall  be  subject  to  paine  fort  et  dure*  H. 
P.  C.  78.     3  Inst.  114. 

But  this  statute  does  not  alter  the  nature  of  the  offence,  which  shall  be 
determined  by  the  civil  law,  but  the  manner  of  trial  only.  H.  P.  C.  77. 
Mo.  756.     3  Inst.  112. 

[*]Nor  does  it  extend  to  offences  within  creeks,  ports,  &c.  which  are  within 
a  county,  and  were  felonies  at  common  law.     H.  P.  C.  77.    Cont.  Mo.  1 22. 

And  therefore,  such  felony  within  a  creek,  &c.  is  not  ousted  of  clergy. 
Mo.  756. 

So  it  does  not  extend  to  an  accessory  (n),  who,  if  it  was  upon  the  sea,  is 
triable  by  the  admiralty,  if  upon  land,  is  not  triable  at  all.  H.  P.  C.  77. 
3  Inst.  1 1 2. 

So  it  does  not  extend  to  murder,  where  the  stroke  was  super  ahum  mare, 
and  the  death  upon  land.     3  Inst.  48.  (o) 


however,  was  concurrent  with  the  common  law.  2  Hale,  16,  54*  1  Stark.  16. — 5*  The  princi- 
pal question  arising  upon  the  st.  28  H.  6.  c.  15.  is,  as  to  the  limits  of  the  admiral's  jurisdiction 
i-  e*  whether  the  offence  was  committed  at  sea,  or  within  the  county  ;  for  in  the  latter  case, 
the  admiral  has  no  jurisdiction.  4  Inst.  137.  Stark.  Ibid.— 6.  Except  in  cases  within  the  st. 
15  R.  2.  c.  3.  —7.  According  to  Lord  Hale,  that  arm  and  branch  of  the  sea  which  lies  within 
the  fauces  t  errm^  where  a  man  may  reasonably  discern  between  shore  and  shore,  is,  or  at  least 
maybe,  within  the  body  of  a  county.  2  Hale,  16.  54.  4  Ins.  141.  13  Rep.  52.  Stark, 
sbid.— 8.  According  to  a  more  accurate  definition,  an  arm  of  the  sea  is  to  be  considered  as 
within  the  body  of  a  county  where  a  man,  standing  on  one  side  can  see  what  is  done  on  the 
other ;  for  there,  according  to  Lord  Coke  the  county  may  well  know  the  fact.  2  Hawk.  c.  9. 
s.  14.     13  Rep.  52.    2  Roll.  Abr.  169.    4  Inst.  140.     12  Rep.  81.     Stark,  ibid. 

(Jfe)  1 ."  Or  pretends  to  have." — 2.  That  is  between  the  high* water  mark  and'the  low-water 
mark,  where  the  admiral  has  jurisdiction  or  not,  as  the  tide  is  in  or  out.  3  Inst.  113.  1 
Stark.  16. — 3.  If,  therefore,  a  man  stricken  on  the  high  sea  die  upon  the  shore  upon  the  re- 
flux of  the  tide,  the  case  is  not  within  the  admiral's  jurisdiction.  2  Hale,  17.    Stark,  ibid. 

(0  Vide  2  Hale,  16,  17. 

(m)  In  cases  which  would  be  manslaughter  on  land,  the  jury  is  always  directed  to  ac- 
quit.    Foster,  288. 

(ri)  1.  Upon  this  statute  a  doubt  arose,  whether  one  who  was  accessory  at  law  to  a  felony 
committed  at  sea  was  triable  by  the  admiral  within  the  purview  of  it.  Yelv.  134.  1  Stark. 
16. — 2.  But  by  st.  11  &  12  W.  3.  c.  7.  made  perpetual  by  st.  6  G.  1.  c.  19.  accessories  to 
piracy  may  be  enquired  of  according  to  the  st.  28  H.  8.  c,  15. 

(o)  Vide  supra. 
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And  though  the  statute  gives  a  forfeiture  of  life,  lands,  and  goods,  it  make* 
no  corruption  of  blood.     H.  P.  C.  78.     R.  1  Sal.  85.     3  Inst.  1 12. 

(E  6.)  By  the  st*   11  &  12  W,  3.  7.  and  4G.  11. 

After  this  statute  the  trial  before  the  admiral  was  disused. 

But  by  the  st.  11  &1 2  W.  3.  7.  all  piracies,  &c.  on  the  sea,  or  in  the  admi- 
ral's jurisdiction  may  be  tried  on  the  sea,  or  at  land,  in  his  Majesty's  islands, 
plantations,  &c.  to  be  appointed  by  commission  under  the  great  seal  or  seal 
of  the  admiralty,  to  his  majesty's  admirals,  vice-admirals,  rear-admirals, 
judges  of  vice-admiralties,  commanders  of  ships  of  war,  or  any  of  them,  and 
such  others  by  name  as  the  king  shall  appoint,  (p) 

And  such  commissioners,  or  any  of  them,  by  warrant,  &c.  may  commit 
any  accused  of  piracy,  &c.  on  oath,  and  may  assemble  a  court  of  admiralty 
consisting  of  seven  persons. 

But  by  the  st.  4  Geo.  1 1.  pirates  may  be  tried  by  28  H.  8.  15.  as  well 
as  this  act ;  and  shall  be  debarred  of  the  benefit  of  clergy* 

(E  7.)  For  all  other  matters  super  altum  mare. 

So  the  admiralty  has  jurisdiction  of  all  othet  matters  done  upon  the  high 
sea ;  as  of  flotsan,  ligan,  &c.  1  Sid.  178.  \  Vide  Lacaze  v.  Respublica, 
Addis.  64.  \ 

[*]By  the  st.  13  R.  2.  5.  it  is  allowed,  that  the  admirals  fend  their  deputies 
may  meddle  of  things  done  on  the  sea,  as  used  in  the  time  of  Ed.  3.  the 
king's  grandfather. 

So  by  the  st.  5  El.  5.  s.  30.  in  matters  on  the  main  sea,  or  coasts  of  the 
sea,  not  being  part  of  the  body  of  any  county,  nor  within  the  cinque  ports, 
nor  in  any  haven,  or  pier. 

{  All  roads,  havens  and  rivers,  not  within  the  body  of  a  county,  are  with- 
in the  meaning  of  the  words,  high  seas.  Montgomery  v.  Henry,  1  Dall. 
50.  } 

And  if  it  be  between  high  and  low  water  mark  when  the  sea  flows  ;  for 
then  it  is  super  altum  mare,  though  upon  the  reflux  it  be  infra  corpus  comi- 
tatus.     3  Inst.   1 1 3. 

So  if  it  be,  when  the  ship  is  at  anchor  in  the  road  of  Guinea,  &c.  if  it  be 
alleged  super  altum  mare  ;  for  the  ship  may  anchor  upon  the  sea,  and  the 
foreign  port  perhaps  is  not  within  land,  as  a  port  in  England  is.  .  R.  1  RoL 
250. 

|  A  court  of  common  law  has  concurrent  jurisdiction  with  the  instance 


(p)  1 .  By  st.  4  G.  1.  c.  1 1 2.  By  8  G.  1.  c.  24.— 3.  And  by  2  G.  2.  c.  28.  several  piratical 

offences  therein  mentioned.— 4.  And  by  18  G.  2.  c.  30.  certain  acts  of  hostility  committed 
at  sea  in  time  of  war,  may  be  enquired  of  and  tried  in  the  admiral's  coart.     1  Stark.   17. — 6. 
The  st.  1  Ann.  st.  2.  c.  9.  s.  4.  for  preventing  the  destruction  of  ships  by  masters  or  mariners*, 
directs  that  such  offences  committed  on  the  high  seas,  &c. shall  be  enquired  of,  tried,  &c  and 
adjudged  in  such  shires  and  places  of  the  realm  as  shall  be  limited  by  the  king's    commission 
under  the  great  seal,  in  such  manner  and  form  as  by  st.  29  H.  8*  c.  15.  is  directed  for  the  tri- 
al of  pirates.  Stark,  ibid. — 6.  The  st.  11  G.  1.    c.  29.  s.  7.  against  the  wilfully  destroying 
any  ship  or  vessel,  enacts,  that  if  the  offence  be  committed  upon  the  high  seas,    it  shall  be 
enquired  of  in  such  court,  and  in  such  manner  and  form,  as  by  st.  28  H.  8.  is  directed  and  ap- 
pointed for  the  enquiring  of  felonies  done  upon  the  high  seas.  Stark,  ibid.— 7.  The  st.  33  G. 
3.  c.  67.  against  wilfully  setting  fire  to  any  ship  or  vessel,  directs  that  if  any  of  the  said  of* 
fences  shall  be  committed  on  the  high  seas,  the  offender  may  be  tried  at  any  admiralty  ses- 
sion, &c.     Stark,  ibid. — 8.  The  st.  39  G.  3.  c.  37.  enacts,  that  all  offences  committed  on 
the  high  seas,  out  of  the  body  of  any  county,  shall  be  offences  of  the  same  nature,  and  lia- 
ble to  the  same  punishments,  as  if  they  had  been  committed* on  shore,  and  shall  be  enquir- 
ed of,  heard,  tried,  and  adjudged  as  offences  under  st.  28  H.  8.  c.  15*    Stark,  ibid  • 
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court  of  admiralty,  of  a  marine  tort.     Percival  v.  Hickley,  18  Johns.  Rep, 

(E  8.)For  a  truce  or  safe-conduct  broken. 

So,  by  antient  custom,  the  admiralty  had  jurisdiction  to  enquire  of  all  of* 
fences  super  ahum  mare,  contrary  to  a  trucfe,  or  safe-conduct  of  the  kintt 
Adim  by  the  St.  2  H.  5.  6;     Sir  L;  Jen.  1  vol.  96. 

And  now  by  thfe  same  statute  2  H.  5.  6;  the  king  by  letters  patent  maV 
appoint  a  conservator  of  the  truces,  saffe-conducts,  &c.  who,  by  authority  of 
such  patent,  and  by  commission  of  the  admiral,  may  enquire  of  all  offences 
against  them,  upon  the  main  sea ;  the  determinatitin  of  the  death  of  a  man, 
and  execution  of  the  same,  being  reserved  to  the  admiral. 

And  by  the  same  statute,  such  conservator  (having  two  learned  in  the  law 
associate  in  his  commission,)  may  enquire  within  the  body  of  the  county, 
and  liberty  of  his  port,  of  any  offence  done  there  against  such  truce  and 
king's  safe-conduct. 

(E  9.)  For  prize  goods,  (q) 

So  by  the  st.  13  &  14  Car.  2.  14.  account  for  prize  goods,  [*]&c.  (r)  ex- 
cepted out  of  the  act  of  indemnity,  and  vested  in  the  crown,  and  securities 

(f)  1.  The  jurisdiction  over  all  matters  of  prize,  and  every  thing  consequential  to  acap^ 
tare  as  prize,  belongs  exclusively  to  the  court  of  admiralty,  subject  only  to  appeal.  Dougl. 
S94.  Id.  613.  3  T.  R.  270.  044—2.  Which  jurisdiction. depends  not  on  locality,  baton 
the  subject  matter,  which  is  governed  by  the  jus  btlli,  and  not  by  the  rules*  of  the  common 
law.  Dougl.  608. — 3.  When  a  capture  is  made  on  land  by  the  assistance  of  a  fleet,  all 
questions  concerning  the  property  captured,  belong  exclusively  to  the  jurisdiction  of  the 
admiralty  court.  Dough  613.— 4.  Questions  of  prize,  and  their  consequences;  sue  h  as  a 
claim  of  freight  by  the  master  of  a  captured  vessel,  are  exclusively  of  admiralty  jurisdiction; 
3T.  R.323. — 5.  Th*  determination  of  the  questions  of  prize,  and  who  are  the  captors,  is 
delegated  exclusively  to  the  prize  courts ;  to  whom,  as  incidental  to  their  jurisdiction,  it 
belongs  to  determine  what  construction  shall  be  given  to  the  prize  acts,  and  to  enforce  their 
own  decrees.  4  T.  R.  382.  1  H.  B.  476.  Id.  525.  2  H.  B.  533. — 6.  The  court  of  appeal 
in  prize  causes  has  jurisdiction,  independent  of  the  prize  acts,  over  the  proceeds  of  the 
prize,  into  whose  hands  soever  they  hate  come ;  and  therefore  have  jurisdiction  to  compel 
pay  meat  by  a  prize  agent,  though  not  registered  i  5  East,'  22.  1  Smith.  339.-7.  In  adjust* 
ing  a  claim  to  prize,  the  common  law  courts  can  recognize  no  rights  but  those  recognized  by 
the  prize  acts,  and  his  majesty's  proclamation  thereon  ;  not  therefore  a  claim  founded  on  the 
lawof  nations.  To  decide  upon  all  others,  the  prize  courts  are  the  proper  jurisdiction.— 8. 
The  admiralty  court  may  give  reparation  in  damages  for  personal  injuries'  received,  on  oc- 
casion of  a  capture  as  prize.  Dougl.  594. — 9.  In  case  of  prize,  the  court  of  admiralty,  by- 
parting  with  possession  of  the  property,  do  not  lose  their  jurisdiction  over  it ;  nor  do  they, 
by  takiug  bail  on  the  delivery*  that  being  merely  in  aid  of  their  jurisdiction  ;  therefore  may 
still  proceed  inrtm  against  any  one  into  whose  hands  it  may  come.  Quere,  supposing  the 
property  has  been  changed,  as  by  sale  in  market  overt  ?  3  T.  R.  323.— 10.  The  court  of 
prize  in  the  admiralty  is  a  different  jurisdiction  from  the  ordinary  court  of  admiralty,  called 
the  Instance  Court,  and  is  governed  by  different  rules.  Dougl*  614.  n.— 1 1.  The  judg- 
ment of  a  prize  court  an  a  matter  within  their  jurisdiction,  is  conclusive  oh  the  common  law 
courts.  2  Taunt.  7.*— 12.  If  on  the  reversal  of  a  sentence  of  condemnation,  the  court  of 
appeal  decree  payment  of  interest  on  the  proceeds,  it  will  be  taken  for  granted  that  they 
first  satisfied  themselves  that  interest  was  made.     5  East,  22.     1  Smith,  339. 

(r)  1.  Prize  goods  are  goods  taken  upon  the  high  seas,  jure  6etft,  out  of  the  hands  of  the 
enemy.  1  Rob.  183.  Vide  5  Rob.  176. — 2.  Such  goods,  when  they  come  on  shore,  may 
be  followed  by  the  process  of  the  court.  Ibid. — 3.  The  proceeds  of  prize  may  be  followed 
wherever  they  can  be  traced  j  and  the  person  who  had  purchased  the  goods  with  knowledge 
of  their  being  prize  goods,  held  to  take  them  with  the  responsibility  belonging  to  them,  and 
therefore  directly  amenable  to  the  court,  and  monition  decreed  accordingly.  Dod.  25.-4. 
Capitulation  distinguished  from  ransom.  4  Rob.  388— £.  Public  property  withheld  under 
«  capitulation,  and  afterwards  seized,  is  property  of  the  crown,    fcdw.  102. 
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for  them,  or  any  thing  relating  to  (s)  prizes  (I),  shall  be  under  the  jurisdic- 
tion of  the  admiralty  (ti)  ;  but  this  was  repealed  by  the  st.  16  &  17  Car.  2. 
6.  as  to  account  by  admiral,  vice-admiral,  masters  of  ships,  or  mariners. 

And  therefore,  if  a  sentence  be  there  for  a  ship  or  goods  as  prize,  a  pro- 
hibition does  not  go  upon  a  suggestion  that  it  was  not  prize,  or  that  it  was 
acquired  upon  land*     R.  Cartn.  474*  («) 

And  the  admiralty  may  enquire,  if  any  defraud  the  king  of  his  prizes, 
or  the  admiral  of  his  tenth  part,  or  buy  or  receive  prize  goods,  or  break  bulk 
before  they  are  condemned  as  prize,  or  there  be  a  decree  for  an  appraise- 
ment or  sale.     SirL.  Jen.  1  vol.  88.  (y) 

{  The  courts  of  admiralty  have  exclusive  Jurisdiction  over  the  question 
of  prize,  and  all  its  incidents.  Bingham  v .  Cabot,  3  Dall.  1 9.  Novion  r. 
Hallett,  16  Johns.  Rep.  327.  reversing  the  decision  in  Hallett  v.  Novion, 
14  Johns.  Rep.  273.     W.  B.  v.  Lattimer,  4  Dall.  Appx.  I. 

The  question  of  prize,  in  case  of  a  capture  without  the  jurisdiction  of  any 
particular  country,  belongs,  exclusively,  to  the  courts  of  the  capturing  pow- 
er ;  and  all  questions  incident  thereto,  are  cognizable  by  the  same  courts. 
United  States  r.  Peters,  3  Dall.  121.  Talbot  t>.  Jansen,  3  Dall.  133. 
L'Invincible,  1  Wheat.  238.  But  semb.  cont.  M'Donough  v.  The  Mary 
Ford,  3  Dall.  1 88. 

So,  the  admiralty  courts  of  the  United  States  have  no  power  to  enquire 
into  die  legality  of  a  capture  made  by  one  belligerent  from  another  bellige- 
rent. Findlay  r.  The  William,  1  Peters'  Adm.  Dec.  12.  Moxon  v.  The 
Fanny,  2  Peters'  Adm.  Dec.  309. 

The  prize  courts  of  a  belligerent  power  cannot  exercise  jurisdiction  in  a 
neutral  country  ;  nor  can  they  erect  such  courts  in  such  country.  Wheel- 
wright v.  DePeyster,  1  Johns.  Rep.  471. 

Prize  courts  proceed  in  rem,  and  cannot  exercise  jurisdiction  without  pos- 
session of  the  object.  Ibid.  The  Ann,  9  Cranch,  289.  Vide  Page  v.  Len- 
ox, 15  Johns.  Rep.  172. 

(#)  1.  The  admiralty  court  has  an  exclusive  jurisdiction  over  the  question  of  prize.  3 
T.  R.  843,344,  345. — 2.  And  all  its  consequences.  Ibid.— 3.  It  may  restore  or  condemn 
at  discretion,  with  or  without  costs.  3  T.  R.  345.-4-  It  may  restore  the  ship,  and  con- 
demn the  cargo,  ibid. :  and  in  that  case  it  may  give  or  refuse  freight  to  the  master  of  the  ship. 
Ibid. — 5.  If  the  master  has  done  nothing  in  violation  of  any  treaty,  or  of  the  jus  gentium^ 
it  will  give  him  freight.  3.  T.  R.  341.— -6.  A  refusal  to  submit  to  a  search,  or  to  shew  pa- 
pers, is  against  the  jut  gentium.  Ibid.— 7.  And  so  is  the  carriage  of  contraband  goods  to  the 
•nemy.  Ibid.— -8.  To  enforce  the  payment  of  this  freight  if  the  possession  of  the  cargo  ha* 
been  delivered  to  the  captor,  whether  with  or  without  bail  is  immaterial,  the  court  of  ad* 
miralty  may  proeeed  against  any  person  in  whose  possession  the  cargo  happens  to  be.  3 
T.  R.  323. — 9.  But  semble  an  alteration  of  the  property  in  favour  of  such  person,  as  by 
a  sale  in  market  overt,  will  be  a  sufficient  defence  against  such  proceeding.  3  T.  R.  34S. 
348. — 10.  Besides  awarding  the  master  freight,  the  court  of  admiralty  may  also  award  him 
costs  and  expences.  3T.  R.  323.-11.  But  where  the  cargo  was  lawful  prize,  it  should 
seem  that  they  exercise  their  discretion  improperly  by  doing  so.    3  T.  R.  346. 

(0  1*  Prize  agents  are  subject  to  the  order  of  the  prize  court  for  inter est  ofmonsy  de- 
tained in  their  hands.    5  Rob.  146 — *.  And  prohibition  refused  by  K.  B.  Ibid,  n — 3.   *  * 


on  freight,  and  a  parcel  of  goods  pledged  for  the  payment  of  the  purchase  money  of  a  ship, 
not  sufficient  to  found  a  claim  in  the  prize  court.  .  6  Rob.  24.-4.  Question  of  salvage  aris- 
ing incidentally  in  the  prise  court  entertained,  though  properly  belonging  to  the  instance 
court.     Edw.  115. — 5.  As  to- the  jurisdiction  under  the  clause  in  the  navigation  act,  direct* 

ing  ships  and  cargoes   offending  to  be   brought  in  as  prise,  &c.  see  6  Rob.  341 6.  As  to 

avetagt,  see  6  Rob.  383. 

(v)  Vide  1  Rob.  61.  283.     S  Rob.  77.    3 Rob.  58. 

(x)  Vide  Molloyde  Jure  Mar.  1  voL  67. 
..  W  f™  the  Proceedings  as  to  prize  vessels  taken    in  time  of  war,  see  the  answer  of  the 
S?  .uwat  Britain  to  ***•  exposition**  the  motives  of  the  king  of  Prussia,  1  Mag.  on  Inst 
486  ;  the  several  Prize  Acts  ;  Dougl.  613.    3  T.  R.  325. 
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Questions  relating  to  the  distribution  of  prize  money,  are  within  the  ju- 
risdiction of  admiralty  courts.  Mahoon  v*  The  Gloucester.  2  Peters'  Adm. 
Dec.  403. 

Ships  or  goods  belonging  to  subjects  of  a  foreign  state,  being  captured  on 
the  high  seas,  by  an  armed  vessel  cruising  under  a  foreign  commission,  but 
fitted  out  in  violation  of  the  neutral  rights  of  the  United  States*  will  be 
restored  to  the  original  owner.  The  Santissima  Trinidad,  7  Wheat.  283. 
The  Gran  Para,  7  Wheat.  471.  The  Arrogante  Barcelones,  7  Wheat. 
496.     The  Monte  Allegre,  7  Wheat.  520.    La  Nereyda,  8  Wheat.  108.  } 

[*](E  10.)  For  a  contract  super  altum  mare. — What  contract  is  al- 
lowed by  the  Jaw  of  the  admiralty. 

So  the  admiralty  shall  have  jurisdiction  upon  contracts  (z)  made  super  al- 
tum  mare.  R.  Cro.  Car.  296.  (Vide  Mantissa  at  the  end  of«the  3d  edition 
of  Cro.  Car.  where  the  resolutions  referred  to  as  in  this  page  are  said  not  to 
be  judicial ;  and  they  are  accordingly  omitted  in  that  edition.) 

And  if  the  contract  be  good  by  the  law  of  the  admiralty,  a  libel  may  be 
there  upon  it,  though  the  contract  be  not  allowed  by  the  common  law  ;  as, 
if  the  master  of  a  ship  hypothecate  (a)  the  ship  for  tackle  or  victuals,  with- 
out the  assent  of  the  owner.     R.  1  Rol.  530. 1.  35.  Hob.  11,  12. 

So  he  may  hypothecate  the  goods,  or  the  ship.  1  Sal.  34.  (ft) 
{  A  bottomry  bond,  made  by  the  master,  during  the  voyage,  vests  no  in- 
defeasible interest  in  the  ship  ;  but  it  is  the  foundation  of  a  claim  which  may 
be  enforced  in  the  admiralty  :  But  the  lien,  if  he  neglect  to  assert  his  claim 
in  due  time,  shall  be  postponed  to  the  claims  of  general  creditors.  Blaine 
v.  Ship  Charles  Carter,  4  Cranch,  328. 

Material  men,  who  furnish  supplies  to  a  foreign  ship,  may  proceed  in  the 
admiralty  against  the  ship.  The  Aurora,  1  Wheat.  96.  The  General 
Smith,  4  Wheat.  438. 

They  may  proceed  in  the  admiralty,  either  in  rem  or  in  personam.  Th$ 
General  Smith,  4  Wheat.  438.  } 

And  every  contract  of  the  master,  by  the  law  marine,  imports  an  hypoth- 
ecation.    1  Sal.  34.  (c) 


(*)  1.  The  court  of  admiral tyxloes  not  enforce  mere  agreements  directly.  4  Rob.  321. 
—2.  Nor  suits  for  the  direct  purpose  of  taking  an  acoount  between  the  master  and  owner. 
4  Rob.  299. 

(a)  1.  The  admiralty  has  jurisdiction  upon  every  contract  for  an  hypothecation  in  the 
course  of  the  voyage.     3  T.  R.  267. — 2.  Though  it  was  executed  upon  land,  and  by  deed. 

Ibid.  Vide  Ld.  Rd.982 3.  But  no  suit  can  be  maintained  there  against  the  ownerjof  the  thing 

hypothecated.  Ld.  Rd.  932.-4.  The  master  of  a  ship  may  hypothecate  her  in  the  course 
of  his    voyage,  for  necessaries,  even  upon  land.    Ibid.— 5.  But  he  cannot  sell  her.    Ld. 

Rd.  984 6.  If  he  makes  a  bill  of  sale  of  her  for  a  thing  in  respect  of  which  he  might  ex* 

pressly  have  hypothecated  her,  the  bill  of  sale  will  be  void,  and  the  ship  shall  be  consid- 
ered as  hypothecated.  Ld.  Rd.  982.-7.  One  supplying  a  ship  with  necessaries,  has  com- 
monly a  treble  security  ;  the  master,  the  ship,  and  the  owners.  Cowp.  636. — 8.  If  repairs  are 
done  to  a  ship  in  England  by  order  of  the  master,  there  is  no  lien  on  the  ship,  or  the  money 
it  is  sold  for.  1  Ves.  154.— 9.  Nor  has  the  master  a  lien  on  the  ship  for  wages,  stores,  or 
repairs  done  in  England.  Dougl.  101.— -10.  But  if  A.  lend  money  on  the  security  of  a  ship, 
and  take  possession  before  execution  executed  at  the  suit  of  B.,  the  vessel  cannot  be  seiz- 
ed under  B.'s  execution.    2  T.  R.  649. 

(6)  1.  And  too  admiralty  have  cognisance  of  an  hypothecation  bond  given  in  the  course 
of  a  voyage,  though  it  be  executed  upon  land,  and  under  seal.  3T.  R.  267. — 2.  The  mas- 
ter may  hypothecate  during  the  voyage,  but  not  before  it  begins.  Str.  695.  1  Ld.  Rd. 
678.  vide  supra.— 3.  And  for  expences,  &c.  abroad,  may  hypothecate  and  make  the  owners 
liable.     1  Ves.    443. 

(c)  1  Ld.  Rd.  576.    Com.  74.    Dougl.  101.  1  T.  R.  77.    Cowp.  636 2.  And  though 

the  contract  for  repairs  be  made  upon  the  land,  and  the  money  paid  there,  yet  as  the  cause 
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So,  if  the  master  ransom  (d)  the  ship  and  goods  taken  by  an  enemy  or 
pirate,  it  will  be  an  hypothecation  to  himself  for  the  ransom.  Semb.  Mod* 
ca.  12.  (c)  .  . 

So,  if  the  master  of  a  ship  within  age  embezzle  goods  delivered  to  him  to 
be  carried  to  any  port,  there  may  be  a  libel  against  him  in  the  admiralty, 
though  he  be  an  infant.     R.  1  Rol.  530.  1.  40. 

So,  if  the  master  of  a  ship  and  the  mariners  commit  piracy,  without  the 
notice  or  assent  of  the  owner,  the  ship  shall  be  forfeited  by  the  admiral  law, 
of  which  our  law  takes  notice.     1  Rol;  530.  1.  25. 

{  The  jurisdiction  of  courts  of  admiralty,  is  founded,  chiefly,  on  the  sub- 
ject matter  of  contracts.  Gardner  v.  The  New-Jersey,  1  reters'  Adm. 
Dec,  331.     Brevoor*.  The  Fair  American,  1  Peter's  Adm.  Dec.  92. 

It  seems,  that  a}l  controversies  between  the  owners  and  mariners,  and 
the  owners  and  builders  or  equippers  of  a  vessel  intended  for  navigation  on 
the  high  seas,  are  of  a  maritime  nature,  and  cognizable  in  the  admiralty. 
Stevens  t>.  The  Sandwich,  1  Peters1  Adm.  Dec.  233.  in  nota*  Gardner  v, 
The  New-Jersey,  1  Peters'  Adm.  Pec.  227.  } 

[*](E  Jl.)  What  not 

But  the  master  cannot  sell  the  ship  without  the  assent  of  the  owners, 
{hough  it  be  in  imminent  danger.     Per  Hales,  1  Sid.  453(f) 

So,  if  the  master  contract,  without  an  express  hypothecation,  it  shall  not 
Ite  allowed  to  be  sued  by  the  law  marine.     R.  1  Sal.  34.(g) 

So,  if  the  master  hypothecate  the  ship  for  money  not  taken  for  the  tackle, 
victuals,  &c.  of  the  ship,  it  shall  not  be  allowed.    R.  Mo.  918.   Hob.  12. 

(E  12.)  By  the  law  marine. — Laws  of  Oleron. 

So  the  admiral  shall  have  jurisdiction  ofj  and  may  punish  every  offence 
super  altum  mare,  which  is  punishable  by  the  laws  ol  Oleron,  the  law  of  the 
admiralty,  or  the  law  or  statutes  of  the  realm. 

The  laws  of  Oleron  are  the  antient  usages  generally  received,  which 
Rich.  Kin  his  return  from  the  Holy  Land  to  Oleron  revised  and  approved 
for  matters  marine,  and  which  all  the  people  of  the  West  afterwards  receiv- 
ed for  those  affairs.     Sir  L.  Jen,  1  ypI,  87, 

And  by  these  laws  shall  be  punished,  all  who  take  upon  them  the  conduct 
pf  ships  as  masters,  without  skill,     Sir  L.  Jen.  1  vol.  87. 

Masters  who  do  not  pay  wages  to  the  mariners,  or  do  not  treat  them  with 
humanity  when  wounded  or  sick.     Sir  L.  Jen.  1  vol.  87. 

Marinprs  who  are  stubborn,  thievish,  mutinous.     Sir  L.  Jen.  \  vol.  87. 

Who  steal  bupys,  or  cut  buoys  ropes.     Sir  L.  Jen.  1  vol.  87.  98. 

Who  take  goods  cast  away,  not  wrecks,  which  ought  to  be  restored  to  the 
pwners,  the  salvage  being  deducted.     Sir  L.  Jen.  1  vol.  87, 

(E  13.)  By  the  usages  of  the  admiralty. 
So  by  prescription,  ana1  by  the  st.  1  Eliz.  the  admiral  has  the  conservancy 


^^%htMS^'  *  th°USh  *•  ,W0*«*lta  *  hJ  bill  of  sale  of  part  of 
(rf)  Ransom  is  no^  prohibited  by  »t.  22  6.  3.  c.  25. 

Y*Usf'M-—  <*)  *  u.  Hd.  we. 
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of  the  great  and  navigable  rivers,  and  may  enquire  of  those  who  take  fish  with 
unlawful  nets,  &c.  or  destroy  the  spawn.     Sir  L.  Jen.  1  vol.  88.  96. 

If  foreigners  take  fish  upon  the  English  coasts,  without  the  licence  of  the 
king  or  admiral.     Sir  L.  Jen.  l.*vol.  88. 

If  any  are  guilty  of  a  nuisance  to  the  ports,  or  navigable  rivers.     Sir.  L.. 
Jen.  1  vol.  88.  96. 

Regrate  or  forestal  victuals  upon  the  sea.     Sir  L.  Jen.  1  vol.  88.  §6. 

Make  a  confederacy  ;  as,  by  labourers,  &c.  that  they  will  not  work  but 
at  such  times,  for  such  a  price,  or  not  finish  what  others  begun,  &c.  Sir.  L. 
Jen.  1  Vol.  95. 

Or  confederate  upon  the  sea  to  receive  goods,  or  deliver  them,  to  import 
or  export  them  in  fraud  of  the  customs.     Sir  L.  Jen.  1  vol.  95. 

{  All  seizures  under  laws  of  import,  navigation  and  trade,  where  the 
seizures  are  made  in  waters  navigable  from  the  sea  by  vessels  often  tons 
burthen,  or  more,  are  civil  causes  of  admiralty  and  maritime  jurisdiction  ; 
and  under  the  judiciary  act  of  Sept.  1789*  c.  20.  are  triable  without  a  jury* 
United  States  v.  The  Betsey,  4  Cranch,  443.  Whelan  v.  United  States,  7 
Cranch,  1 1 2. 

It  is  the  place  of  seizure,  and  not  the  place  where  the  act  is  committed, 
which  decides  the  jurisdictiop,  under  the  act  of  1789.  c.  20.  United  States 
v.  The  Betsey,  ubi  sup.  Keene  v.  United  States,  5  Cranch,  304.  The 
Ann.  9  Cranch.  289. 

All  questions  relating  to  the  validity  of  seizures  for  forfeitures,  and  all 
suits  for  penalties,  under  the  laws  of  the  United  States,  are,  exclusively, 
cognizable  by  the  admiralty  courts  of  the  United  States ;  and  their  decrees 
are  final.  Slocum  v.  Mayberry,  2  Wheat.  1 .  Gelston  v.  Hoyt,  3  Wheat. 
246.  Ketland  v.  The  Cassius,  2  Dall.  365.  \ 

To  disobey  the  master,  &c.  obstruct  service,  &c.     Sir  L.  Jen.  1  vol.  95. 

If  the  commander  of  the  navy  neglect  his  duty  in  requiring  the  salute  of 
the  flag,  &c.     Sir  L.  Jen.  1  vol.  88.  95. 

Or  surrender  a  ship,  &c.  to  a  Turk,  pirate,  &c.  without  fighting.  Sir  L. 
Jen.  1  vol.  97. 

[*](E  14.)  Jurisdiction  by  the  st.  15  R.  2.  3,  &c. 

So  by  the  6t.  15  R.  2.  3.  of  death  of  a  man,  or  mayhem  done  in  great  ships, 
hovering  in  the'main  stream  of  great  rivers,  beneath  the  bridge  of  the  same 
rivers  nigh  the  sea,  and  ip  no  other  place  of  the  same  rivers,  the  admiral 
shall  have  conusance.  Ace.  4  Inst.  135.  So  by  the  st.  13  Car.  2.  9.  s. 
36.  for  offences  within  that  statute. 

And  also  to  arrest  ships  in  the  great  floats  for  the  great  voyages  of  the 
king,  and  of  the  realm. 

And  therefore  for  the  death  of  a  maf^  and  mayhem,  in  such  ships,  the 
admiralty  shall  have  jurisdiction,  though  it  be  infra  corpus  comitatus.  Semb. 
4  Inst.  1 35.  137. 

So  by  the  st.  28  H.  8.  1 5.  in  haven,  river,  creek,  or  place,  where  the 
admiral  hath  or  pretends  to  have  jurisdiction,  hoc  est,  upon  the  flow  of  the 
sea  between  high  and  low  water  mark ;  for  though  it  be  infra  corpus  comita- 
tus upon  the  reflux,  it  is  infra  jurisdictionem  of  the  admiralty  upon  the  florf* 
3  Inst.  113. 

But  offences  in  an  haven,  river,  creek,  or  other  place  infra  corpus  comita- 
tus are  triable  by  the  common  law.     3  Inst.  113,     Vide  st.  5  El.  5.  s.  30. 

And  all  ports  and  havens  in  England  are  infra  corpus  comitatus.  Per 
Cook,  Godb.  261. 
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So,  land  inter  fluxion  o>  refluxum  maris,  when  not  covered  by  the  water. 
Semb.  2  Rol.  1 57. 

And  therefore  the  admiral  cannot  proceed  for  a  robbery  upon  the  Thames. 
R.  3  Bui.  28. 

Nor  upon  any  coast  shore,  or  harbour.     R.  Mo.  892. 

But  the  jurisdiction  infra  primos  pontes  shall  be  only  for  death  or  may- 
hem.    Hob.  79. 

And  it  was  said,  that  the  words  in  the  st.  15  R.  2.  3.  {infra  primosponr 
tes)  ought  to  be  construed  between  the  first  points,  viz.  the  Land's  End ; 
for  where  a  man  can  see  from  the  one  side  of  the  water  to  the  other,  it  is 
infra  corpus  comitatus.     Ow.  122,3.     Semb.  4  Inst.  133. 

(E   15.)  Jurisdiction  for  mariner's  wages,  &c 

So,  sometimes,  a  jurisdiction  is  allowed  to  the  admiralty,  though  the  thing 
strictly  does  not  arise  upon  (A)  the  sea ;  as,  if  there  be  a  suit  for  mariner's 
wages(i) ;  for  they  may  sue  there(&)  jointly,  and  the  law  [*]marine  ad- 
judges when  they  are  forfeited.  R.  Cro.  Car.  296.  (Vide  Mantissa  at  the 
end  of  the  3d  edition  of  Cro.  Car.,  where  the  resolutions  referred  to  as  in 
this  page  are  said  not  to  be  judicial ;  and  they  are  accordingly  omitted  in 
that  edition.)  Per  two  J.  coot.  Mallet,  ace.  Ray,  3.  R.  1  Vent.  146.  343. 
R.  3  Lev.  60.     1  Sal.  31.  33.     2  Mod.  Ca.  379.  2  Sho.  86.  (/) 

So,  for  wages  of  the  mate  (m) ;  for  he  is  as  a  mariner,  (n)  R.  1  Sal.  33.(o) 
Though  there  be  a  contract  or  charter-party  made  for  them  upon  land. 

(*)  Vide  Dougl.  608. 

(i)  1 .  Suits  for  wages  due  to  mariners  of  our  own  country,  said  to  be  entertained  by  the 
court  of  admiralty,  more  from  a  kind  of  toleration  founded  upon  the  general  convenience  of 
the  practice,  than  by  any  direct  jurisdiction  properly  belonging  to  it,  although  the  exercise 
of  such  a  jurisdiction  has  existed  from  the  first  establishment  of  the  court.  Edw.  240.— -2. 
And  in  various  instances  the  court  has  gone  further,  and  with  the  consent  of  the  accredited 
agent  of  their  own  government,  has  entertained  proceedings  for  wage*  on  behalf  of  foreign 
seamen  against  foreign  vessels  being  in  the  ports  of  this  kingdom,  Ibid.— 3.  Suit  for  wages 
on  behalf  of  an  American  seaman  serving  on  board  an  American  ship.  The  court  of  admi- 
ralty has  no  authority  te  enforce  the  municipal  regulations  of  another  country ;  though,  if 
the  regulation  be  embodied  in  a  contract,  so  as  to  compose  a  part  of  it,  the  court  might,  in 
that  esse,  be  empowered  to  carry  it  into  full  effect,  as  an  article  of  the  contract  between 
the  parties*     Ibid. 

(A)  1 .  And  th*  ship  is  the  debtor,  and  by  the  law  of  the  admiralty  tbtfy  may  attach  her, 

which  by  tin*  common  law  they  cannot  do.     Ld.  Rd.  577 2.  Which  may  be  done,  though 

all  the  work  was  performed  in  the  river,  if  they  did  it  in  consequence  of  being  hired  for  an 
iritenuVd  voyage  which  they  never  performed.  2  Ld.  Rd.  1044.— 3.  So  theugh  defendant 
allrgn  that  <he  place  upon  the  arrival  at  which  (he  plaintiffs  entitled  themselves  wae*  not  a 
]»nr(  ot'tMlvery,  and  the  admiralty  refuse  SfriiHow  the  allegation,  yet  no  prohibition  will  be 
Ifttthtrxlt  for  *h*  admiralty  is  the  proper  judge  of  that  matter.  £Ld.  Rd.  1247. — 4.  But 
M>tttttt»u  lilrod  to  work  in  harbour  only  cannot  sue  in  the  admiralty  for  their  wages.  2  Wils. 
V04.  0  Mod.  238.-5.  Mariners  may  sue  imfee  admiralty  for  the  wages  they  have  earned  on 
board  a  ihip,  though  the  person  who  hired  them  was  only  contracting  for  the  ship,  and 
Hid  not  afterwards  purchase  it,  if  the  owner  assented  to  their  going  on  board.  Ld.  Rd. 
1044. 

(I)  2Ld.  ltd.  1044. 

(m)  1 .  But  he  cannot  introduce  a  collateral  demand  for  privilege  by  custom  beyond  the 
stipulated  wages  under  the  terms  of  the  ship's  articles.  2  Rob.  241.— 2.  Mate  succeeding 
to  the  olRce  of  master,  by  capture  of  the  former  master,  allowed  to  sue  in  the  court  of 
admiralty  for  wages  ;  not  as  master,  but  as  mate  through  the  whole  time  ;  the  character 
hi  mate  not  being  considered  as  merged  in  that  of  master.    2  Rob.  232. 

(n)  1.  *-<>  is  a  pilot.  2  Wils.  264.-2.  But  ho  cannot  sue  in  the  admiralty  if  his  work 
be  done  within  J  he  body  of  a  county.  Ibid— 3.  So  a  carpenter  may  sue  for  wages*  Str. 
?07, — 4.  So  a  boatswain.    Str.   858. 

(o)  Ld.  Rd.  398.  032* 
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R.  3  Lev.  60.    Cont.  1  Sal.  31.    Ace.  Sir  L.  Jen.  80.     (Argument  on 
Admiralty  Jurisdiction.) 

Though  the  contract  be  for  a  sum  in  gross,  (p)  to  carry  the  ship  from 
Portsmouth  to  London.     R.  1  Vent.  343. 

Or  there  be  any  special  agreement  or  deed  (q)  for  them.  R.  cont.  1 
Sal.  31.  (r)  Ace.  until  such  agreement  is  disallowed.     2  Mod.  Ca.  379. 

But  a  suit  shall  not  be  allowed  in  the  admiralty  for  the  wages  of  the  mas- 
ter ;  for  his  contract  is  founded  upon  the  credit  of  the  owners,  not  of  the 
ship.     R.  1  Sal.  33.     Carth.  518.  2  Sho.  86.  Sir  L.  Jen.  81.  (s) 

So  the  admiralty  has  jurisdiction,  if  there  be  a  suit  against  the  ship  itself 
in  the  admiralty  for  the  building,  mending,  saving,  or  necessary  victuals  for 
the  ship.  R.  Cro.  Car.  296.  (Vide  Mantissa  at  the  end  of  the  3d  edition 
of  Cro.  Car.  ut  supra.)     Adm.  Mo.  918.  (/) 

[*]So,  if  the  suit  be  for  annoyance  or  impediment  to  the  navigation  of 
the  sea  within  a  river.     R.  Cro.  Car.  296.  (Vide  Mantissa,  &c.) 

So,  if  the  suit  be  for  the  rescue  of  a  ship,  &c.  taken  by  process  of  the 
court.  R.  1  Vent.  1.  if  the  original  cause  was  within  their  jurisdiction.  R. 
Sti.  171.  («) 

If  the  suit  be  there  upon  a  bond  given  for  an  appearance  there.  Cro. 
El.  685.     Vide  post,  (F  8.) 

If  the  suit  be  there  upon  an  express  hypothecation  of  the  ship  for  tackle 
in  partibus  transmarinis*  1  Sal.  34.  R.  1  Sal.  35.  Dub.  3  Mod.  244. 
Ace.  Mo.  918.     Hob.  12.     " 

Or  for  victuals  carried  from  the  land  to  the  ship  upon  the  $ea,  and  sold 
there.     Per  Dod.  Lat.  1 1. 

(E   16.)  Where  a  foreign  fact  is  necessary  to   be  certified  into 

England- 

A  matter  of  fact  done  beyond  sea  not  being  known  here,  a  writ  was  di- 
rected to  the  Earl  of  Holland,  to  enquire  what  goods  were  embarked  there. 
1  Rol.  530. 1.  1 5.  (x) 

Vide  post,  (E  20.) 

(E  17.)  Execution  of  a  foreign  sentence. 
So  a  sentence  of  the  admiralty  in  partibus  transmarinis  may  be  executed 


(  V)  1-  By  the  admiralty  law,  freight  is  the  mother  of  wages,  and  none  shall  be  paid 
whilst  loading  and  unloading.  Dougl.  64*.  Star.  406.— 2.  Bat  this  law  may  be  superseded 
by  special  agreement.     Str.  405. 

(?)  Vide  Str.  761. 

(r)  1.  EliamA  Burr.  1944.  Vide  2  Ld.  Rd.  1206 — 2.  Bat  if  the  deed  is  pleaded  and 
admitted,  the  court  may  proceed.    3  T.  R.  348. 

(#)  1.2  Rob.  237,  8.  Str.  858 — 2.  Nor  by  the  executor  of  the  master.  1  Ld.  Rd. 
676. — 3.  But  if  he  lays  the  contract  infra  Jhucum  tt  rejlurum  mart*,  infra  jurudicttonem 
curia  amiralitalis,  it  ia  well.     Ld.   Rd.  1452. 

(0  1.  Where  a  ship  belongs  to  sereral  part-owners,  and  some  of  them  are  for  sending 
her  upon  a  particular  voyage,  to  which  the  rest  object,  the  court  of  admiralty  may  com- 
pel the  former  to  give  the  latter  security  for  their  shares  in  the  ship  and  freight,  in  case 
she  shall  be  lost,  and  may  arrest  the  ship  until  they  do  so. — 2.  But  they  cannot  detain  her 
after  a  tender  of  sufficient  security.— 3.  The  arrest  may  be  by  general  process,  without 
particularizing  the  cause— 4.  When  a  prohibition  will  not,be  granted  till  after  libel,  since 
the  ground  of  arrest  will  not  appear  before. — 5.  Secui  where  the  process  is  special. 

(u)  1   Ld.  Rd.  446. 

(x)  The  judge  of  a  court  of  admiralty  in  the  plantations  (an  appellate  court  e.  gr.) 
may  grant  a  certificate  under  19  Geo.  2.  c.  34.  s-  16.  that  there  was  probable  cause  for 
the  seizure  of  a  ship  as  a  smuggler,  after  the  sentence.    Dougl.  106. 
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by  the  admiralty  here  upon  the  receipt  of  letters  missive  for  that  purpose* 
R.  1  Rol.  530. 1.  5.     Agr.  1  Vent.  32.     1  Sid.  320.   1  Lev.  267.  (y) 

And  though  the  party  be  imprisoned  by  process  of  the  admiralty  here,  in 
execution  of  a  foreign  sentence,  he  shall  not  be  aided  upon  an  habeas  cor* 
pus.     R.  1  Rol.  530. 1.  5. 

Though  the  sentence  of  the  admiralty  in  partibus  transmarinik,  executed 
here,  was  for  a  matter  upon  land,  yet  a  prohibition  does  not  go  to  the  admi- 
ralty here  which  executes  such  sentence,  if  nothing  further  is  done. 
Semb.  1  Lev.  267. :  for  the  court  will  give  credit  to  the  sentence  there. 
R.  Ray.  473.     Vide  Shin.  59. 

As,  if  a  foreign  admiralty  (z)  adjudge  a  ship  to  be  prize,  and  after  a  sale 
here  upon  land  there  be  a  suit  for  an  account,  a  prohibition  shall  not  go ; 
for  it  is  only  an  execution  of  the  sentence  which  adjudged  it  to  be  a  prize* 
Semb.  1  Sal.  32.  {  Vide  Penhallow  v.  Doane,  3  Dall.  54.  Jennings  v. 
Carson,  4  Cranch,  2.  \ 

But  if  there  be  a  suit  in  the  admiralty  to  execute  a  sentence  in  a  foreign 
court  not  final,  a  prohibition  goes.     1  Sid.  418.     1  Lev.  267.     1  Vent.  32. 

[*]So  a  sentence  in  the  admiralty  will  be  final(a)  ;  and  the  property  of  a 
ship  taken  upon  the  sea  after  a  determination  there,  shall  not  be  tried  in  tro- 
ver.    R.  3  Mod.    194.     Vide  Sho.  6.     Carth.  32.     Skin.  59.  Ray.  473. 

So,  after  an  acquittal  for  murder  in  Portugal,  the  party  shall  not  be  tried 
here.     3  Mod.  194. 

So,  after  a  sentence  there,  it  shall  not  be  examined  here  in  equity.  1  Ver. 
21.     Ca.Ch.  237,  8. 

But  before  sentence,  by  consent  to  waive  the  proceeding  there,  it  may 
be  determined  here.     1  Ver.  21.     2  Ca.  Ch.  75. 


(y)  Jurisdiction  of  the  high  court  of  admiralty  applied  to  carry  into  effect  the  sentence 
of  a  vice  -admiralty  court  which  had  been  abolished  previously  to  the  final  execution  of 
its  sentence.     4  Rob.  360. 

(#)  1.  The  sentence  of  a  foreign  court  of  admiralty,  is  conclusive  against  all  the  world, 
in  all  civil  suits  as  to  all  matters  within  its  jurisdiction,  and  decided  by  the  sentence,  un- 
less regularly  reversed  on  appeal.     Cowp.  322.  Dougl.  575 2.  But  only  as  to  the  ground 

of  the  sentence  ;  not  as  to  the  premises  whereon  it  proceeded.  8  T.  R.  192. — 3.  And  not 
as  to  any  point  not  making  the  foundation  of  the  sentence.  Cowp.  322.  Dougl.  573.-4 
Vide  in  evidence.  <{  Vide  also,  Baxter  t>.  New-England  Marine  Insurance  Company, 
6  Mass.  Rep.  277.  S.  C.  7  Mass.  Rep.  275.  Robinson  v.  Jones,  8  Mass.  Rep.  536. 
Sawyer  v.  The  Maine  Fire  and  Marine  Insurance  Company,  12  Mass.  Rep.  291.  Goix  r. 
Low,  1  Johns.  Cas.  341.  Vandenheuvel  v.  United  Insurance  Company,  2  Johns.  Cas.  127- 
Laing  v.  United  Insurance  Company,  2  Johns.  Cas.  174.  Ludlow  r.  Dale,  t  Johns.  Cas.  16. 
8.  C.  2  C sines1  Cas.  348.  Haskin  9.  New- York  Insurance  Company,  and  Vandenheuvel 
v.  Church,  2  Johns.  Cas.  173.  in  nota.  Penhallow  v.  Doane,  3  Dall.  54.  But  vide  cont. 
Vandenheuvel  *.  United  Insurance  Company,  2  Johns.  Cas.  451.  S.  C.  2  Caines'  Cas.  217. 
Johnston  v.  Ludlow,  2  Johns.  Cas.  481.  Laing  v.  United  Insurance  Company,  2  Johns. 
Cas.  487.  Goix  v.  Low,  2  Johns.  Cas.  480.  Kemble  v.  Rhinelander,  3  Johns.  Cas.  ISO. 
La  Mereyda,  8  Wheat.  108.  }> 

(o)  1.  If  the  admiralty  has  no  jurisdiction  over  the  subject  matter,  the  whole  is  coram 
nonjudict.  2  T.  R«  653. — 2.  And  the  sentence  being,  in  such  case,  a  nullity,  may  be  in** 
pugned  at  any  time  or  occasion.    3  T«  R.  269. 
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(£1  18.)  The  manner  of  proceeding  (6)  in  the  admiral  ty.(c) 

— Process. 

The  first  process  in  the  admiralty  is  against  the  ship,  (d)  and  goods. 
Godb.  260. 

And  no  other  process  can  be  executed  upon  the  water.     Sir  L.  Jen.  1 
vol.  82; 

(E  19.)  Caution. 

After  the  execution  of  process,  the  defendant  shall  give  caution  or  secu- 
rity.    Godb.  26<j. 

And  the  caution  may  bind  the  heirs ;  for  by  the  civil  law  that  compre- 
hends his  executors  or  administrators.     Godb.  261 .  v 

\  A  court  of  admiralty  cdnnot  take  a  recognizance,  for  the  appearance  of 
a  party,  or  performance  of  a  decree.    Respublica  v.  Lacaze,  2  Dall.  118.} 

(fi  20.)  Libel. 

If  a  libel  (e)  be  founded  upon  a  contract  registered  beyond  sea,  the  plain- 
tiff upon  his  oath  exhibits  his  copy,  which  the  defendant  must  confess  or  de- 
ny.    Sir  L.  Jen.  1  vol.  82. 

If  he  confess  it,  it  is  so  much  a  proof  of  the  instrument,  that  the  court 
Will  adjudge  (/)  upon  the  contents.     Sir  L.  Jen.  1  vol.  82. 

If  he  deny  it,  the  plaintiff  shall  have  a  commission  pro  scrutinio,  upon 
which  the  copy  exhibited,  being  examined  with  the  original  in  the  hands  of 
a  public  notary  in  the  foreign  country,  who  is  certified  by  a  magistrate  [*]to 
be  a  man  of  credit,  the  instrument  exhibited  has  an  authentic  proof*  Sir  L. 
Jen.  1  vol.  82. 

(E  21.)  Plea* 

To  the  libel  the  defendant  ought  to  make  answer^ 

He  may  plead  matter  for  his  discharge,  which  will  be  good  by  law,  and  if 
it  be  refused,  or  determined  contrary  to  a  statute,  a  prohibition  shall  go ;  as, 
the  statute  of  limitations.     R.  Hard.  502. 

(E  22.)  Execution. 

Execution  in  the  admiralty  may  be  against  the  person  of  the  defendant* 
Per  Cook,  Godb.  261. 


(b)  The  court  of  admiralty,  except  in  cases  omitted,  proceeds  jjj  the  rules  of  the  civil 
law.     1  Atk.  295.     Ld.  Rd.  1248. 

(•)  1.  Vide  Clerk's  Praxis  Admiralitatis,  said  by  Lord  Hardwicke  to  be  a  book  of  un- 
doubted authority.     1  Atk.  296 2.  The  st.  19  Geo.  2.  c.  67.  does  not  abridge  the  ancient 

mode  of  proceeding  in  the  admiralty,  or  restrain  its  jurisdiction  j  it  enly  gives  new  powers 
as  auxiliary  to  the  authority  and  justice  of  the  court,  and  expedites  its  proceedings.  3  T. 
R.  344. 

(j£)  The  warrant  for  arrest  of  a  ship  by  the  admiralty,  and  the  process  of  citation,  is  no- 
tice to  all  the  world  of  the  subsequent  proceedings.    3  Price,  97. 

(e)  1.  Allegation  of  joint  capture,  a  convenient  mode  of  taking  the  opinion  of  the  court 
on  the  points  of  law,  arising  on  admitted  facts.  3  Rob. — 2.  In  a  claim  of  joint  capture  it  is 
necessary  to  aver  "  that  the  asserted  joint  capture  had  been  seen  by  the  captured  vessel." 
5  Rob.  120.— 3.  In  a  claim  of  joint  capture  on  the  part  of  a  king's  ship,  it  is  sufficient  to 
plead,  "  being  in  sight,"  without  asserting  that  he  was . "  in  chase."    5  Rob.  268. 

(/)  Decisions  of  the  court  grounded  upon  established  principles;  extended  in  their  ap- 
plication to  the  various  combinations  of  circumstances  arising  in  new  cases.    6  Rob.  468. 
V.9L.  I.  69  [*510] 
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And  he  may  be  taken  upon  it,  in  any  county  in  England.    Per  Sanders, 

Skin.  93. 

And  the  admiralty  may  chuse  his  prisdn  as  they  please.     Sav.  1 2. 

And  if  any  one  be  committed  to  any  person,  as  the  servant  of  another,  the 
master  shall  answer  for  him.     Sav.  12. 

If  a  person,  taken  in  execution  upon  a  sentence  of  the  admiralty,  bring 
an  habeas  corpus,  he  shall  not  be  discharged,  if  the  cause  do  not  appear  out 
of  their  jurisdiction,  though  irregular  ;  for  he  ought  to  hare  made  an  appeal. 

Sti.  129. 

If  by  the  sentence  the  ship,  &c.  are  to  be  sold,  the  plaintiffor  his  executor 
may  institute  a  suit  against  any,  who  has  sails,  &c.  in  his  custody.  Carth. 
166. 

But  execution  out  of  the  admiralty  shall  liot  be  against  the  lands  of  the 
defendant.     Per  Cook,  Godb.  56 1 . 

As  to  the  court  of  admiralty  iii  Scotland,  vide  Scotland,  (D  12.)  (g) 

(F  1.)  WHEN  THE  ADMIRALTY  HAS    NO  JURISDICTION.  (A) 

But  the  court  of  admiralty  has  no  jurisdiction  in  any  cause  which  arises 
upon  land,  or  within  any  county.     4  Inst.  134,  135. 

And  by  the  st.  13  R.  2.  5.  it  was  enacted,  that  the  admiralty  meddle  not 
with  things  done  in  the  realm,  but  only  on  the  sea. 

By  the  st.  15  R.  2«  3.  all  contracts^  pleas,  complaints,  &c.  arising  within 
the  body  of  the  county,  as  well  by  ls>nd  as  by  water,  and  wreck  of  the  sea, 
shall  be  determined  by  the  laws  of  the  land,  and  not  before,  or  by  the  admi- 
ral*    4  Inst.  134. 

And  by  the  st.  2  H.  4.  1 1.  the  party  grieved  by  any  suit  contrary  to  the 
st.  13  R.  2.  shall  have  an  action  on  the  case  against  the  prosecutor,  and  re- 
cover double  damages,  and  10/.  to  the  king,  (t) 

And  if  a  suit  be  there  for  a  matter  out  of  their  jurisdiction,  the  party  is  in 
danger  of  a  praemunire.     4  Inst.  139. 

For,  if  by  the  libel  it  appears  to  be  out  of  their  jurisdiction,  an  indictment 
[*]for  a  praemunire  lies  upon  the  stats.  13  &  15  R.  2.     Semb.  2  Leo.  182. 

But  not  where  the  admiralty  has  a  colour  of  jurisdiction.  R.  2  Leo.  183. 
So  the  admiralty  cannot  assess  a  fine  (k)  ;  for  it  is  not  a  court  of  record, 
hut  proceeds  according  to  the  course  of  the  civil  law.  R.  12  Co.  104.  4 
Inst.  135. 

Nor  can  they  take  a  recognizance.  4  Inst.  1 35.  Dub.  Godb.  260r 
Vide  post,  (F  8.) 

A  writ  of  error  does  not  lie  upon  the  sentence  there,  but  an  appeal.  4 
Inst.  1 35.     Vide  post,  (G.) 


f»  1.  The  office  of  lord  hrfgh  admiral  docs  not  exist  in  Ireland— 2.  But  it  is  provided  by 
tke  8th  article  of  the  act  for  the  anion  of  Great  Britain  and  Ireland,  39  *  40  G.  3.  c.  67,  that 
there  shall  remain  in  Ireland  an  instance  court  of  admiralty  for  the  determination  of  causes 
civil  and  maritime  only ;  and  that  the  appeal  from  sentences  ef  the  said  court  shall  be  to  his 
majesty's  delegates  in  his  court  of  chancery  in  this  part  ef  the  United  Kingdom. 

SA)  Vide  supra, 
t)   I.  IRol.  Rep.  80.    Godb.  261.— £r   Which  statutes  relate  to  tbe  instance  court  only  \ 
not  to  the jm*e  court.     Dougl .  6 15 . 

(*)  1.  The  st.  3  G.  enacted  that  none  should  pilot  a  ship  from  Dorer,  &fc.  up  the  Thames* 
before  he  shall  be  examined,  approved,  and  admitted  into  the  society  of  the  Trinity-house, 
under  the  penalty  of  10/.  to  be  sued  for  in  the  court  of  admiralty  of  the  cinque  ports,  if  the 
offender  be  found  within  their  jurisdiction  :  if  it  appears  that  he  has  been  admitted,  and  af- 
terwards remoTed  and  expelled,  the  case  u  not  within  the  act,    Str.  949 3.  This  U  alter* 

ed  now  by  st.  7  G*  c  St.  s.  14. 
[*511] 
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But  they  may  take  a  stipulation  in  nature  of  bail  by  recognizance,  and  the 
party  may  sue  there  upon  it     R.  Ray.  78.  (/) 

So  they  may  take  a  stipulation  for  security  from  part-owners,  to  answer 
to  the  other  owners,  who  refuse  to  join  in  the  voyage,  the  value  of  their  in- 
terest in  the  ship,  if  it  be  lost.  Cont.  Carth.  26.  But  there  the  security 
was  by  recognizance.  Semb.  ace.  Mod.  Ca.  162.  Semb,  per  B.  R.  be- 
tween P.  5  Geo.  2.  and  there  were  cited  a  case  between 

and  and  a  c^se  between  and  to  be  so 

determined.     R.  ace.  per  Exch.  P.  5  Geo.  2.  between  find 

Ace.  F.  g.  197.  (m) 

(F  2.)  Prohibition ;  when  it  goes.— If  the  suit  there  be  for  a  thing 

within  the  body  of  the  county. 

So  upon  motion,  after  a  suggestion  that  the  suit  in  the  admiralty  is  for  a 
matter  out  of  their  jurisdiction,  and  after  oyer  of  the  libel,  and  day  given  to 
the  party,  a  prohibition  goes.     4  Inst.  135,  6.     Vide  Prohibition. 

As,  if  the  libel  there  be  upon  a  contract,  plea,  or  complaint  made  by  wa- 
ter, or  by  land,  within  any  county  of  the  kingdom.  R.  4  Inst.  134,  135. 
1  Rol.  531.  1.  32.  532.  1.  35.  R.  2  Brownl.  37.  R.  1  Leo.  106,  7.  Ow. 
123. 

As,  within  any  port  or  haven  ;  for  though  it  be  within  the  flux  and  reflux 
of  the  sea,  and  below  the  first  bridges,  yet  the  port  or  haven  is  within  the 
body  of  the  county.     4  Inst.  138.  141.     Mo.  892.     R.  2  Rol.  49. 

Or  upon  the  river  of  Thames.  4  Inst.  139,  1  Rol,  53  K  K  35.  R.  Mo. 
916. 

Or  in  a  place  above  the  low  water  mark.     4  Inst.  1 39,  1 40. 

Or  in  any  water,  where  one  may  see  from  one  bank  to  the  other*  4  Inst. 
140,  141.     Ow.  122,3.     Mo.  892. 

In  any  coast,  shore,  or  harbour.    R.  Mo.  892. 

So,  if  the  libel  be  for  the  ship  itself  being  in  a  port  or  haven,  a  prohibition 
goes.     R.  2  Cro.  514.  (n) 

[*]Qr  for  arresting  a  ship  in  any  port,  unless  it  gives  security  not  to  trade 
to  the  Indies.     Ray.  490. 

Or  for  flotsan  within  the  body  of  the  county.  1  Sid.  1 78.  Vide  post, 
(P  7.) 

(F  3.)  For  a  matter  upon  land  in  partibus  transmarinis. 

So,  if  the  libel  there  be  for  a  matter  done  upon  land  in  partibus  trans- 
marinis  :  as  upon  a  contract  in  Spain,  Dantzic,  the  West  Indies,  &c.  R. 
Hob.  11.  79.  R.  4  Inst.  134.  139.  R.  1  Rol.  528.  1.50.  529.1.22. 
531.  1.  25.  30.  45.  R.  Cro.  Car.  603.  Cont.  Cro.  Car.  296.  (Vide  Man- 
tissa at  the  end  of  the  3d  edition  of  Cro.  Car.  where  the  resolutions  refer- 
red  to  as  in  this  page  are  said  not  to  be  judicial ;  and  they  are  accordingly 
omitted  in  that  edition.)  Per  two  J.  Fl.  cont.  2  Brownl.  10.  16.  37.  R. 
12  Co.  104.     Dub.  2  Rol.  493.  497.     Sir  L.  Jen.  1  vol.  79.  (o) 

Or  upon  an  indenture,  bond,  or  specialty  made  upon  land  in  partibus 
transmarinis.     R.  4  Inst.  134.  140.     Semb.  cont.  3  Leo.  232* 


(0  Vide  2  Ld.  Ray.  1286.  ,*■•««   .,* 

(m)  Vide  Ld.  Rd.  223.  235.  1286.     1  WH*  101.  (n)  3  T.  R.  315. 

(e)  9o  jf  the  libel  he  againrt  the  ship  and  owners,  a  prohibition  lies  quoad  ike  ownen.  9 
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So,  if  the  libel  be  upon  a  charter-party,  which  obliges  him  to  do  a  titling 
beyond  sea.  R.  4  Inst.  135.  Debated  but  not  R.  Godb.  38$.  Vide  port. 
<F4.) 

Or  upon  a  charter-party  to  go  to  parts  beyond  the  sea.     4  Inst  139, 
So,  if  the  libel  be  for  trees  cut  down  in  Spain.     1  Rol.  133. 
So,  if  the  libel  be  upon  a  bill  of  exchange  payable  in  London  for  mer- 
chandize in  France,  &c.     R.  1  Rol.  533.  1. 30. 

(P  4.)  If  the  original  be  qpop  land,  though  the  apt  be  completed 

upon  the  sea. 

So,  though  the  thine  be  done  super  altum  mare,  if  the  original  of  the  act 
was  upon  land  :  as,  if  a  promise  or  agreement  be  made  upon  land,  that  the 
ship  shall  safely  go  her  voyage,  and  she  is  lost  super  altum  mare.  4  Inst 
139. 

Or  if  there  be  a  policy  of  assurance  upon  1^4  to  the  same  intent    4 

Inst.  142. 

So,  if  there  be  s>  covenant  or  agreement  to  do  a  thing,  and  the  breach  ie 
made  upon  the  sea  ;  for  the  contract  and  breach  are  both  requisite  to  main 
tain   the  action.   R.  1  Rol.  529. 1.  1$.     Hob.  212.     Jt.  1  Vent.  32. 

So,  if  the  charter-party,  covenant,  &c.  require  the  thing  to  be  done  upon 
the  sea.    R,  1  Rol.  533. 1.  5.     4  Inst.  139.  ^ 

So,  if  a  contract  upon  the  sea  be  written,  and  executed  upon  the  land, 
and  afterwards  broken  upon  the  sea.     R.  1  Rol.  532, 1.  20.     Hob.  212. 

So,  if  the  suit  be  for  taking  ballast  without  the  licence  of  the  Trinity- 
company,  who  claim  the  sole  ballasting  of  ships  by  the  king's  letters-patent 

(F  5.)  Or  the  act  was  part  upon  the  land  and  part  upon  the  sea. 

So,  if  the  action  be  founded  upon  an  act,  which  is  done  partly  upon  the 
and  and  partly  upon  the  sea :  as  if  a  ship  is  taken  upon  the  sea,  Ll  carried 
to  a  place  within  the  body  of  the  county.     4  Inst.  1 40. 

R  ViLt  ^TV"?^  *T0I\  **  sea  be  written  »»d  seale<i  «pon  the  land. 
R.  1  Rol.  529.  1.  5.  10.  532.  1.  20.     Hob.  212. 

Sah  34C°DtraCt  ^  UP°n  la"4  f°r  *he  tMklB  °f  a  8hi?  UP°n  *»  sea*    *• ! 

Yet  if  the  libel  be  founded  upon  one  single  continued  act,  which  was 

principally  upon  tte  sea  though  part  was  upon  land,  a  prohibition  will  not 

K£  fo'lr  £  YSftJft:  iTn  *• 8ea'  •* *  *  •*-s 

^^sr&r&'ij^^** tai  'ri*»*i-*i 

If  a  libel  be  for  restitution  of  money  agreed  upon  the  sea  to  be  paid  for 
the  ransom  of  a  ship  from  pirates  ,  though  it  was  borrowed  luWardffor 
payment  upon  land.     R.  Hard.  1  S3.  werwaros  tor 

If  a  ship  be  taken  by  pirates  upon  the  sea,  though  afterwards  sold  bv 
them  upon  land ;  for  their  sale  is  null,     l  Vent.  308.  mardS  80ld  ^ 

(F6.)  Or  after  an  act  upon  the  6ea,  the  propertj  is  altered  upon 

f  riA  Ion/1  *^ 


the  land. 


terwalS  £an  ac?  ^A*W  T  ^  *«  "»'  but  * 
[*513]  P     ** land>  ^e^V  the  property  is  altered : 
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As,  if  goods  taken  by  pirates  are  sold  upon  the  land  in  market-overt,  and 
the  vendee  is  sued  in  the  admiralty,  a  prohibition  goes ;  for  the  property 
shall  be  determined  by  the  common  law.  R.  1  Rol.  531. 1.  52.  530.  I.  50. 
R.  cont.  2  Sand.  260.  But  there  the  sale  was  not  in  market-overt.  R. 
ace.  2  Brownl.  29.     Vide  infra. 

So,  if  goods  confiscated  in  Spain  are  sold  upon  land.  1  Rol.  529. 1.  30. 
532.1.5.     R.  Hob.  212. 

If  the  mariners  commit  piracy,  whereby  the  ship  is  forfeited  and  seized, 
and  at  the  return  the  owner  takes  the  tackle,  for  which  he  is  sued  in  the  ad- 
miralty.    R.  1  Rol.  532.  1.  40. 

If  the  mast  of  a  ship  taken  upon  the  sea  and  brought  to  shore  be  seized 
by  B.  upon  the  land.     R.  1  JRol.  533. 1.  1 0. 

If  a  ship  taken  by  enemies  upon  the  sea  be  afterwards  retaken,  whereby 
the  property  is  altered,  it  shall  be  tried  by  the  common  law.  Semb.  1 
Vent.  174.  308.     R.  2  Brownl.  11.     4  Inst.  154. 

If  the  sails  or  tackle  of  a  ship  be  sold  or  pledged  upon  land.  Sho.  178, 
179. 

Yet,  where  the  admiral  has  conusance  oi  the  principal,  he  shall  have  ju- 
risdiction of  the  incident :  As,  if  goods  taken  by  pirates  are  sold  upon  land, 
there  may  be  a  libel  against  the  vendee  in  the  admiralty.     R.  2  Sand.  260. 

1  Vent.  173,  4.  308.     2  Lev.  25.     R.  Cro.  El.  685. 

So  there  may  be  a  libel  in  the  admiralty,  if  a  ship  taken  upon  the  sea  be 
stranded  or  damaged  in  the  hpven.     R.  1  Sid.  367.     R.  1  Lev.  243. 

So  there  may  be  a  libel  by  the  owner  of  the  ship  for  the  sails  and  tackle, 
though  they  are  upon  land  ;  for  they  belong  to  the  ship.     R.  Sho.  179. 

(F  7.)  If  the  suit  be  for  a  wreck. 

So,  if  there  be  a  libel  in  the  admiralty  for  a  wreck ;  for  by  the  st.  15  R. 
2.  3.  wreck  is  expressly  mentioned  to  be  determined  by  the  law  of  the  land. 
4  Inst.  134.  154. 

[*JSo,  if  the  libel  there  be  for  goods  floating  upon  the  sea,  and  afterwards 
cast  upon  the  land  ;  for  that  is  wreck.     R.  1  Rol.  531. 1*  40. 

So,  if  the  libel  be  for  flotsan,  when  it  was  wreck,  if  that  be  suggested,  a 
prohibition  goes.     R.  1  Rol.  599.  1.  25.     R-  2  Mod.  294. 
{  Vide  Lacaze  v.  Respublica,  in  error,  Addis.  63,  64.  } 

If  the  libel  there  be  for  the  goods  of  a  pirate,  which  are  granted  to  the 
admiral.     R.  3  Bui.  148. 

(F  8.)  For  avoiding  a  deed,  patent,  &c. 

So,  if  the  suit  there  be  to  avoid  a  deed,  patent,  or  grant,  &c. 
Though  it  be  a  patent  by  the  admiral  himself  of  the  office  of  vice-admiral ; 
for  the  validity  of  the  grant  shall  be  determined  by  the  common  law.  Semb. 

2  Leo.  1 03. 

So,  if  the  suit  there  be  upon  a  bond,  though  made  upon  the  sea.  Hob. 
12. 

Or  upon  a  recognizance  taken  there  to  answer  the  value  of  their  shares 
to  the  lesser  number  of  part-owners  in  a  ship,  who  dissent  to  the  voyage,  to 
which  the  greater  number  agreed.  R.  Carth.  27.  Semb.  Hard.  474. 
Vide  ante,  (P  1 .) 

Or  to  charge  any  one  criminally.    Sti.  171.  340. 

[•514] 
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(F  9.)  At  what  time  a  prohibition  shall  go,  and  when  not. 

If  the  suit  appears  out  of  the  jurisdiction  of  the  admiralty  (/>),  a  prohibi- 
tion goes,  though  the  party  has  allowed  the  jurisdiction  there.  2  brownl* 
30, 

Though  it  be  after  sentence  there*     2  Brownl.  30.  (g) 

Or  after  a  sentence  affirmed  upon  appeal  to  the  delegates.  Sir  L.  Jen* 
J  vol.  81. 

But  where  the  party  has  allowed  the  jurisdiction  of  the  admiralty,  he 
cannot  have  a  prohibition  upon  a  suggestion,  unless  it  appears  (r)  upon  the 
libel  to  be  out  of  their  jurisdiction.     2  Brownl.  30.     vide  2  Mod*   196, 

So  a  prohibition  is  not  granted  ex  officio,  without  motion  m  court.  4 
Inst.  136.  (.) 

Nor  in  vacation,  or  by  a  judge  in  his  chamber.     4  Inst.  1 36. 

Nor  without  oyer  of  the  libel  and  day  given  to  the  other  party  to  answer 
and  hearing  of  their  counsel,  if  upon  notice  he  will  answer.     4  Inst.  1 36. 

Nor  shall  a  prohibition  be  granted  if  the  offence  or  fact  is  not  alleged  ex- 
pressly to  be  done  super  altum  mare,  though  the  words  imply  as  much. 
1  Vent.  308.  (ti)  . 

So  a  prohibition  shall  not  be  granted  upon  a  suggestion  of  the  plaintiff 
that  he  has  a  property,  if  this  was  not  pleaded  there  and  refused.  R.  Carth. 
166. 

So,  generally,  a  prohibition  shall  not  be  granted  upon  process  out  of  the 
admiralty,  upon  an  affidavit,  that  it  was  for  a  cause  upon  land ;  but  [*la  li« 
bel  shall  first  be  exhibited.  R.  1  Sal.  35.  R.  Mod.  Ca.  12,  13.  R.  Skin, 
92,  3f 

So  there  shall  be  no  prohibition  for  refusing  the  copy  of  a  libel ;  for  the 
at.  2  H.  5.  does  not  extend  to  the  admiralty.     Per  Holt,  Sal.  553. 

So  there  shall  be  no  prohibition  for  a  cause  actionable  by  common  law  ; 
if  the  defendant  will  not  give  an  appearance.     Sal.  548.  (x) 

So  it  shall  not  be  generally  before  appearance  there  and  libel.  R.  1  Sal, 
35,     Mod.  Ca.  1 1 .  (y) 

(F  10.)  Action  upon  the  st.  15  R.  %   and  2  H.  4.  11. 

So  an  action  lies  upon  the  st.  15  R.  2.  and  2  H.  4.  11.  upon  process  is- 
suing opt  of  the  admiralty  for  stay  of  a  ship,  though  there  be  no  further 
proceeding;  for  that  is  a  suit.  R.  3  Lev.  353.  1  Sal.  32.  Skin.  334. 
361.     4  Mod.  179,  180. 

And  it  lies  (z)  against  him  who  procures,  and  is  at  the  charge  of  obtaining 


(p)  As  to  the  prise  court,  see  Dougl.  613,  supra. 

(?)  Ld.  Rd.  272. 

(V)  The  word  covenanted  u  not  sufficient  to  sjiew  it  was  by  deed.    4  Burr.  2035. 

(#)  2  T.  R.  654.     4  Burr.  2036. 

(/)  1.  And  affidavit  in  verification  of  matter  dehor*.    Cowp.  330.— 2.  But  no  terms  arc 
imposed  where  the  want  of  jurisdiction  is  apparent. 

(u)  But  see  the  case  itself,  and  Dougl.  615. 

(ar)  3T.  R.  315.  cont. 

(y)  1.  2  Ld.  Rd.  933,  934—2.  Vide  Banb.  9.  24?.— 3.  In  a  suit  by  one  part-owner 
against  another,  who  will  send  the  ship  to  sea,  to  compel  security,  prohibition  shall  not  go 
till  security  offered  and  refused.    Str.  890.— 4.  If  the  suit  be  to  sell  or  give  security,  prohi- 
bition goes  as  to  the -sale,  but  not  as  to  the  security,     Wils.  101. 

(s)  No  appeal  lies  except  front  a  definitive  sentence,  or  from  a  final  interlocutory  decree 
having  the  force  of  a  definitive  sentence,  or  what  they  call,  grapmnan  irreporabih*  1  Atk. 
295.    2Ld.ftd.  1248. 
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the  process ;  though  it  be  granted  at  the  instance  of  the  king's  advocate, 
and  by  order  of  the  king's  council ;  for  he,  at  whose  charge  it  was,  is  the 
prosecutor.     R.  3  Lev.  353.     1  Sal.  32.     Skin.  361.  4  Mod.  179.  181. 

Though  he  who  acts  does  it  by  the  authority  of  a  corporation,  and  as  a 
member  of  it.     R.  3  Lev.  352.1  Sal.  32. 

So  it  lies  after  a  sentence  affirmed  by  the  delegates,  and  payment  of  the 
money  decreed.     Sir  L.  Jen.  1  vol.  81. 

But  an  action  does  not  lie  against  a  mere  attorney  or  solicitor  in  the  cause. 
3  Lev.  352.     1  Sal.  32.     Vide  Godb.  386.  389. 

For  the  proceeding  in  this  action,  vide  Pleader,  (2  S  25.) 

As  to  the  court  of  admiralty  in  Scotland,  vide  Scotland,  (D  12.) 

(G)  APPEAL. 

If  (a)  there  be  an  appeal  from  a  sentence  (b)  in  the  court  of  admiralty,  it 
may  be  to  (c)  the  king  in  chancery,  who  thereupon  makes  a  commission  to 
delegates.     4  Inst.  339. 

[*]And  by  the  st.  8  £1.  5.  the  sentence  of  the  delegates  shall  be  final,  (d) 

An  appeal  lies  upon  a  sentence  for  the  possession  as  well  as  for  the  right 
and  interest  of  goods.     R.  Mo.  814,  815. 

•  If  there  be  a  sentence  in  the  admiralty  within  the  cinque  ports,  an  appeal 
lies  to  the  admiral  of  England,  being  warden  of  the  cinque  ports.  Dub.  2 
Jon.  .67.     Semb.  cont.  Ca.  Ch.  306.  («) 

And  he  may  make  delegates  to  determine  it.     Dub.  2  Jon.  67. 

The  same  evidence  shall  be  given  upon  the  appeal  as  was  allowed  at  first. 

But  if  an  examination  at  first  was  of  witnesses  viva  voce,  they  shall  be 
re-examined  viva  voce  upon  the  appeal,  and  not  the  minutes  of  their  depo- 
sitions taken  by  the  clerk  only  read,  except  where  the  witness  is  dead.  R. 
Sal.  555. 

As  upon  an  appeal  to  the  sessions  from  an  order  of  two  justices  of  peace. 
Sal.  555. 

In  an  appeal  to  the  commissioners  of  appeal  from  an  order  by  the  com- 
missioners of  excise.     Sal.  555* 

So,  if  there  be  a  sentence  upon  default  after  public  notice,  the  party  up- 
on the  appeal  may  exhibit  new  allegations,  and  disprove  the  ground  of  the 
sentence.     Carth.  476.  (/) 


(a)  Alter  judgment  in  the  court  of  admiralty,  unless  it  appears  upon  the  face' of  the  pro 
ceedings  that  the  court  had  no  jurisdiction,  it  will  be  presumed  in  a  collateral  proceeding 
that  they  had  ;  the  judgment  can  only  be  impugned  by  appeal ,  or  proceedings  thereon 
stayed  by  prohibition.    2  T.  R.  649. 

(©)  In  an  action  for  drawing  one  of  several  part  owners  of  a  ship  into  the  admiralty  improp- 
erly, and  arresting  a  part  of  the  ship,  and  causing  the  ship  to  be  detained,  the  drawing  the 
plaintiff  into  the  admiralty  is  the  gist  of  the  action,  not  the  detention  of  the  ship.  There- 
fore it  is  properly  brought  by  the  part-  owner  alone,  who  was  drawn  into  the  admiralty. 

(c)  1.  In  civil  and  marine  causes,  the  appeal  is  to  the  king  in  chancery,  to  be  finally  de- 
cided by  delegates.  Dougl.  613. — 2.  But  from  the  prize  court  the  appeal  is  to  commission- 
er*, consisting  of  the  privy  council.     Ibid*    4  T.  R.  989* 

(d)  1.  I  Dougl.  614.— 2.  Jurisdiction  of  the  court  of  admiralty  to  entertain  a  question  in 
a  cause  after  a  decree  and  subsequent  decision  upon  appeal,  considered  well  founded  ;  the 
application  being  permitted  by  the  lords  of  appeal.    6  Rob.  27 1 . 

(e)  1  *  The  high  court  of  admiralty  in  its  ordmaryjurisdiction,  can  entertain  appeals  in  caus- 
es civil  and  maritime.  2  Rob.  248.— 2*  It  has  an  appellate  jurisdiction  to  entertain  reve- 
nue causes  from  the  vice  admiralty  courts ;  though  it  has  nqt  in  such  cases  original  jurisdic- 
tion ;  and  it  is  the  court  to  which  such  appeals  properly  lay,  and  not  to  the  privy  council. 
2  Rob.  248.    Ibidn.     Vide  Id.  229. 

(/)  I.  The  time  for  appealing  from  the  vice  courts  of  admiralty  in  revenue  cases,  not  coa* 
sideved  with  the  same  strictness  as  in  appeals  from  the  court  in  this  country.  2  Reb.  226.— 
2.  The  st.  H.  8.  not  held  to  apply  to  cases  in  the  plantations ;  but  appeal  entertained  at  the 
discretion  of  Use  court,  according  to  the  circumstances*    Ibid.— 3.  But  hi  prize  cases  the 
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ADMISSION  AND  INSTITUTION. 

Vide  Esglise,  (I). 

ADMITTANCE. 

Admittance  to  copyhold*    Vide  Copyhold,  (D  2.— G 1,  &c.) 
Admittance  to  a  spiritual  office.    Vide  Prohibition^  (G  4.) 

HAD  QUOD  DAMNUM* 

(A)  WHEN  IT  LIES. 

Ad  quod  damnum  is  a  writ  to  enquire,  whether  a  grant  intended  to  be 
made  by  the  king,  will  be  to  the  damage  of  him,  or  others.  F.  N.  B.  221, 
222. 

And  antiently,  upon  every  grant,  release,  confirmation,  or  licence  of  es- 
tate by  the  king,  the  usage  was  to  have  a  writ  of  ad  quod  damnum,  and  af- 
ter an  inquisition  certified  and  returned  upon  it,  to  make  (he  grant,  &c.  F. 
N.  B.  226.  H. 

So  now  it  is  necessary,  if  there  be  no  dispensation  by  non  obstante*  ft. 
3  Lev.  222.     F.  N.  B.  222.  D. 

As,  before  the  grant  of  a  licence  to  alien,  or  give  in  mortmain*  F.  N.  B. 
222.  A. 

Or,  to  exchange  lands  with  an  house  of  religion.     F.  N.  B.  223.  E. 

So,  before  a  grant  to  the  king's  tenant  of  a  licence  of  alienation.  F.  N . 
B.  224. H. 

So,  if  a  man  would  make  a  ditch  in  his  own  land,  to  draw  the  water 
from  the  king's  pool  by  the  ditch  to  his  mill,  before  the  king's  grant  of  a  li- 
cence to  do  it,  ne  ought  to  have  a  writ  of  ad  quod  damnum.  F.  N.  B. 
225.  D. 

Or,  if  he  would  make  a  new  trench,  and  stop  an  antient  trench,  by  which 
vessels  passed  from  the  sea  to  a  town.     F.  N.  B.  225.  E. 

The  form  of  the  writ  of  ad  quod  damnum  varies,  according  to  the  letters 
patent,  by  which  the  licence  is  granted.     F.  N.  B.  224.  A.  (a) 

ADULTERY.  <*) 

Vide  Lest,  (L  4.) 

— —---,-  -  ._■■■.  _      .      _    . ._  ,  -    — — 

time  limited  to  twelve  months,  by  tt.  38-  G.  3.  c.  38.  a.  2.,  agreeably  to  the  practice  of  the 
civil  law.  Ibid.*-4.  Appeal  from  the  vice-admiralty  court  in  New  Brunswick,  in  a  revenue 
cause,  against  too  sentences ;  the  first  restoring  the  property  upon  the  ground  that  there  was 
no  cause  for  seizure  ;  the  other  giving  costs  and  damages :  protest  of  the  respondent  as  to 
the  time  for  appealing  against  the  first  sentence,  over-ruled  ;  the  whole  considered  as  one 
sentence;  Ibid.*— 5.  The  court  of  appeal  does  not  tie  the  courts  in  the  West  Indies  down  to 
nice  rules  of  practice,  nor  take  advantage  oflittle  irregularities  against  either  party.     Ibid. 

(a)  See  as  to  this  writ.     1  Burr.  466.  3  Atk.  766. 

(o)  1.  In  regard  to  the  relation  of  husband  and  wife  .•— -To  support  an  action  of  trim.  con. 
the  wife  must  be  such  cfc/ure,  and  so  proved  at  the  trial.  4  Burr.  2057.  1  Blk.  632.  Dougl. 
171.— 2.  In  regard  to  the  damage  or  injury  upon  which  the  suit  is  founded  : — The  crime  of 
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ADVOWSON* 

(A)  ADVOWSON.  p.  518. 

(B)  WHEN  IT  SHALL  BE  APPENDANT,  OR  IN  GROSS,  p.   519. 


adultery  renders  the  woman  for  the  future  more  or  less  unfit  to  discharge  her  relative  du- 
ties, and  so  the  interests  of  the  husband  are  deteriorated  by  their  nonperformance— -3.  As 
it  is  open  to  the  husband  to  reinstate  the  adulteress   in  her  former  relation,  and  as  a  second 
adulterer  by  still  further  debasing  her  moral  principle,  renders  her  more  incapable  of  fulfil - 
ing  her  duties,   his  crime  therefore  is  injurious  to  the  husband  as  well  as  that  of  the  first, 
differing  from  it  in  the  inconvenience  it  occasions  only  in  degree.— -4.  And  if  the  illicit  in- 
tercourse has  been  carried  on  by  several  during  the  same  period,  the  husband  may  claim 
compensation  from  each.     1  Camp.  415. — 5.  But  in  a  case  where  it  is  impossible  more  to 
debase  the  woman's  principle,  or  render  her  less  fit  for  the  station  of  a  wife  than  she  is  al- 
ready, the  husband  by  no  possibility  can  sustain  any  loss  by  the  criminal  intercourse  of  an- 
other with  his  wife  ;  wherefore,  it  should  seem,  it  constitutes  no  cause  of  complaint— -6. 
It  is  however  laid  down,  that  notwithstanding  the  woman  is  living  in  a  state  of  common 
prostitution,  yet  if  her  course  of  life  is  not  by  sufferance  of  the  husband,  he  may  have  an  ac- 
tion tor  adultery  with  her  during  that  period.     B.  N.  P.  29. — 7.  If  the  husband  and  wife 
have  agreed  to  live  separately  (and  see  8  Mod.  22.  1  Burr.  542.  as  to  the  operation  of  such 
sua  agreement,)  there  is  a  chance  that  she  may  at  some  future  period  resume  her  former 
station ;  and  the  question  arises,  whether  criminal  conversation  with  the  wife  whilst  sepa- 
rated from  her  husband,  inasmuch  as  it  destroys  the  possibility  of  their  re-union,  and  there* 
by  deprives  him  of  a  benefit  to  when  he  might  otherwise  have  attained,  entitles  him  to  de- 
mand a  pecuniary  satisfaction,  or  whether  the  possibility  of  detriment,  to  which  the  loss  of 
this  chance  exposes  him,  is  too  remote.     The  question  has  been  decided  in  the  negative* 
5  T.  R  357. — 8.  The  case  was  put  upon  a  similar  footing  with  that  of  an  action  by  a  father 
for  the  seduction  of  his  daughter,  who  does  not  at  the  time  stand  in  the  relation  of  servant 
to  him.     But  there  seems  to  be  a  distinction  between  them      In  that,  not  only  is  there  no 
actual  loss  ;  ia  the  eye  of  the  law,  by  no  possibility  can  any  ensue  ;  as  well  might  the  fath- 
er sue  lor  the  seduction  of  a  mere  stranger.     In  this,  the  relation  of  husband  and  wife  aty 
the  while  subsist,  and  though  no  actual  loss  has  been  sustained,  it  is  evident  a  possibility 
of  damage  may  follow.— 9.  If  an  opinion  might  be  hazarded,  it  would  be  that  the  possibility 
is  not  too  remote.   Forfeuppose  that  the  proprietor  of  an  estate  was  to  part  with  it,  reserving  to 
himself  the  privilege  of  resuming  the  occupation  whenever  he  pleased,  having  first  obtained 
the  present  owner's  consent ;  and  that  a  stranger  by  some  misfeasance  was  to  deprive  him 
of  the  power  or  opportunity  of  exercising  this  option.     If  such  a  case  could  exist,  it  is  cer- 
tain that  the  act  would  be  injurious ;  and  yet  between  that  case  and  the  present,  there 
seems  to  be  a  great  affinity. — 10.  Suppose  another  case  ;  that  the  wife  has  an  illicit  inter- 
coursewith  two  different  men ;  that  the  criminal  conversation  with  the  first  takes  place 
whilst  under  her  husband's  roof,  and  that  with  the  second,  during  an  accidental  separation 
from  him ;  that  be/ore  she  returns  he  discovers  her  criminality  with  the  former,  and  in  con- 
sequence separates  himself  from  her  ;  that  he  is  afterwards  informed  of  her  adultery  with 
the  latter.     Here  it  is  apprehended  he  might  sue  as  well  the  second  as  the  first  adulterer, 
Upon  this  ground  (for  there  is  no  other,)  that  the  second  by  still  farther  debasing  the  moral 
principle  of  his  wife,  has  placed  the  chance  of  their  future  re-union  at  a  greater  distance. 
And  yet  the  possibility  of  damage,  upon  which  the  action  in  the  case  last  supposed  would 
be  founded,  is  assuredly,  more  remote  than  in  that  decided,   inasmuch  as  the  event  of  the 
re-union  before  the  act  of  adultery,  was  less  probable  in  the  one  case,  than  it  was  in  the 
other.     For  the  test  to  decide,  in  which  case  of  the  two,  the  event  was  most  likely  to  hap- 
pen, is  common  experience ;  now  we  hardly,  if  ever,  observe,  that  an  adulteress  is  reinstat- 
ed in  her  former  relation,  whereas  the  opposite  to  this  is  our  experience  in  the  instance  of 
separation  by  mutual  consent. — 1 1 .  A  deed  between  husband  and  wife  contained  a  pro- 
viso, that  in   a  certain  event,    and  trustees  consenting,   the  wife  should  be  allowed  to  live 
separate.    She  did  so,  but  without  such  conseat ;  and  then  committed    adultery.    The 
husband  was  allowed  to  sue  the  adulterer.     6  East,  244.    2  Smith,   356 — 12.  In  regard  to 
act 9  which  are  a  defence  to  this  action : — The  husband  is  master  of  his  wife's  affections,  and 
cannot  be  deprived  of  them  against  his  will  *,  her  consent  therefore  to  her  seduction  is  as 
immaterial  in  this  case,  as  it  would  be  in  one  wherein  the   defendant  has  carried  away  the 
husband's  property  by  her  licence.     In  this  sense  is  the  common  observation  "  that  the  wife 
cannot  consent  to  the  adultery*'  to  be  understood— 13.  But  if  the  husband  becomes  thp 
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(C  1.)  HOW  IT  SHALL  BE  GRANTED,  p.  520. 
(C  2.)  Grant  of  the  next  avoidance,  p.  522. 

(D)  APPROPRIATION  OF  AN  ADVOWSON.  p.  524. 

(D  1.)  To  whom  it  may  be.  p.  524. 
(D  2.)  Of  what  effect  it  shall  be.  p.  524. 
(D  3.)  By  whom  it  shall  be  made.  p.  525. 
(D  4.)  How  disappropriated,  p.  525. 

(E)  IMPROPRIATION.  p<  525. 
(P)  UNION,  p.  526. 

(F  1.)  By  whom  it  shall  be.  p.  526. 
(F  2.)  The  effect  of  an  union,  p.  527. 

(A)  ADVOWSON. 

Advowson  imports  the  right  of  patronage  of  a  church.  Co.  Lit  17.  b. 
119.  b. 

The  right  to  an  advowson  commenced  originally  by  the  foundation, 
£*]endowment,  or  donation  of  the  soil  of  a  church ;  the  founder,  or  donor, 
was  the  patron.     Co.  Lit.  17.  b.  1 19.  b.     Seld.  of  Tithes,  85. (a) 

If  a  manor  extends  to  divers  parishes,  several  advowsons  may  be  append- 
ant to  the  same  manor. 

If  there  are  two  patrons  of  the  same  church,  the  one  shall  have  the  ad- 
vowson of  a  moiety  of  the  church,  and  the  other  the  advowson  of  the  other 
moiety.     Co.  Lit.  17.  b.  18.  a.     Vide  in  Pleader,  (3  I  2.) 

So  one  may  have  the  nomination,  and  another  the  presentation  to  the 
same  church.     Mo.  894.     2  Rol.  342. 1.  25.     Dal.  48. 

%  But  the  nomination  is  the  substance  of  the  advowson,  and  the  presentor 
has  only  a  ministerial  interest.     Mo.  894. 

Yet  he,  who  has  the  presentation,  is  the  person  who  ought  to  grant  an  an- 
nuity ;  for  that  is  in  the  right.     Dal.  48. 

(B)  WHEN  IT  SHALL  BE  APPENDANT,  OR  IN  GROSS. 

An  advowson  may  be  appendant  to  a  manor,  or  in  gross.  Vide  Append- 
ant and  Appurtenant,  (B  1 .) 


pander  of  his  own  dishonour,  he  has  no  cause  of  complaint ;  his  case  is  then  similar  to  that, 
in  which  he  licences  another  to  take  a  way  his  goodsl  or  to  trespass  upon  his  land.  ST. 
R.  166.  4  T.  R.  657. — 14.  If  however  he  is  guilty  of -negligence  only,  or  even  loose  and 
improper  conduct,  not  amounting  to  a  consent  to  his  wife's  seduction,  it  goes  no  more  than 
in  mitigation  of  damages.  4  T.  R.  657.— 15.  The  husband  by  committing  adultery  himself, 
does  not  licence  his  wife  to  do  the  same.  4  Esp.  N.  P.  C.  237. — 16.  Six  years  is  the  limi- 
tation of  time  to  suits  for  adultery.  2  Wils.  85.  6  East,  308. — 17.  In  regard  io  the  partus 
to  the  twit : — The  husband  must  sue  alone.  Cro.  Jac.  501. — 18.  And  semble  may,  in 
case  of  a  conspiracy  amongst  several,  Join  all  as  co-defendants.— 10.  In  regard  to  the  action 
iUtlf:— Trespass  vi  et  armu  is  maintainable.— 20.  And  perhaps  case  also. — 21.  The 
venue  is  transitory. — 22.  The  count  may  aver  generally,  that  the  party  is  -plaintiff's  wife. 
3  Bulat.  196.— 23.  And  a  plea  defending  the  act  of  adultery,  answers  the  entire  charge. 
Ibid. — 24.  An  actual  marriage  mutt  be  proved.    Supra. 


(a)  Vide  2  Wils.  183.  et  seq. 
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When  it  shall  be  appendant,  or  in  gross.  531 

Appendant  to  a  manor  is,  when  it  has  always  passed  by  a  grant  of  the  ma- 
nor cum  pertineiitiis*     33  H.  6.  4.  b. 

So  it  may  be  appendant  to  so  many  acres  of  land.  Semb.  Dy.  24.  b.  Or 
to  one  acre.     1  Rol.  231. 1.  20  ad  50.     33  H.  6.  5.  a. 

A  church  in  one  county  may  be  appendant  to  a  manor  in  another.  33  H. 
6.  4.  b. 

So  an  advowson  of  a  vicarage  maybe  appendant  to  a  rectory.  Dy.  350. 
b.     And  so  it  shall  be  of  common  right.     Mo.  894.     Vide  Esglise,  (H  2.) 

[*]But  it  may  also  be  appendant  to  a  manor.     R.  Mo.  894.  (b) 

So  an  advowson  may  be  appendant  for  a  moiety,  or  a  part,  and  in  gross 
for  another  part.     Dy.  78.  b. 

So  it  may  be  appendant  for  one  turn,  and  in  gross  for  the  other.  Co.  Lit. 
122.  a. 

If  an  advowson  appendant,  and  another  in  gross,  are  united,  it  will  be  ap- 
pendant for  one  turn,  in  gross  for  the  other.     Dy.  259.  b. 

So,  if  parceners  make  partition  of  a  manor,  to  which  an  advowson  is  ap* 
pendant,  without  saying  any  thing  of  the  advowson,  it  will  be  appendant  to 
the  part  of  each  parcener  in  her  turn.  Co.  Lit.  122.  a.  1  Rol.  231.  1. 
42. 

So,  if  the  patron  of  a  church  appendant  grant  by  fine,  &c.  that  the  conu- 
see  shall  present  every  other  turn  ;  that  will  be  in  gross  for  the  turn  of  the 
grantee,  appendant  for  the  turn  of  the  grantor.  Dy.  259.  b.  1  Rol.  232. 
I,  25. 

But  if  a  man  having  a  manor,  with  an  advowson  appendant,  grant  the  ma- 
nor, excepting  the  advowson,  it  will  be  in  gross.     Dy.  103.  b. 

So,  if  parceners  make  partition  of  a  manor,-  and  except  the  advowson, 
they  have  it  in  co-parcenary  in  gross.     Co.  Lit.  122.  a.  (c) 

So,  if  a  man  grant  the  advowson,  without  the  manor,  it  becomes  in  gross. 
Perk.  Grant,  s.  1 04. 

So,  if  he  grant  one  acre  of  the  manor,  and  by  the  same  deed  grant  the  ad- 
vowson.    Per  Shelly,  Dy.  48.  b. 

If  there  are  three  joint-tenants  of  a  manor  with  an  advowson  appendant, 
and  one  of  them  releases  the  advowson  to  another,  he  has  the  third  part  in 
in  gross.     33  H.  6.  4.  b. 

So,  if  there  be  an  usurpation  upon  a  common  person  by  a  presentation  to 
a -church  appendant,  it  becomes  in  gross  Hill  recovery.  Semb.  3  Leo.  18. 
Hob.  1 40. 

Otherwise,  in  the  case  of  the  king.     R.  3  Leo.  17,     Hob.  140, 

If  an  advowson  be  in  gross,  it  cannot  afterwards  by  any  act  be  appendant* 
D.  1  Leo.  26.  except  where  the  act  which  made  it  in  gross  be  totally  avoid* 
ed  ;  as,  a  recovery  after  an  usurpation.     Hob.  1 40.  (a) 

An  advowson  is  appendant  to  the  demesnes,  not  to  the  rent,  or  services 
of  a  manor.     Co.  Lit.  122.  a.     Dy.  70.  b. 

So,  if  it  was  appendant  to  the  manor  of  D.  and  the  manor  of  S.  held  of 
it  escheats,  it  will  not  be  appendant  to  that.     Co.  Litt.  1 22.  a. 

So,  it  there  be  a  capital  messuage  with  lands  to  it  reputed  to  be  a  manor 
an  advowson  may  be  appendant  to  it.     R.  1  Leo.  207,  8. 

So  an  advowson  of  a  priory  may  be  appendant  to  a  castle.  1  Rol.  230, 
1.  10. 


(6)  Ld.  Rd.  20Q.  (e)  Ld.  Rd.  198.  (rf)  Ld.  Rd.  302. 
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(C  1.)  HOW  IT  SHALL  BE  GRANTED. 

Ad  advowson  is  an  incorporeal  inheritance*    Co*  Lit.  17.  a. 

An4  therefore,  if  it  he  in  gross,  it  passes  only  by  grant  by  deed,  and  not  by 
livery.     Co.  Lit.  332.  a.  335.  b.  («) 

[*]So,  if  there  be  a  feoffment  of  an  acre^of  a  manor  to  which,  &c.  with  the 
advowson,  it  will  not  be  appendant  to  that  acre,  unless  it  be  by  deed*  1 
Rol.  231.  1.  30.     Dub.  Sav.  104. 

But  if  the  advowson  be  appendant,  by  the  grant  of  the  manor,  &c.  to 
which,  (fee.  the  advowson  passes.     1  Leo.  208. 

And  this,  in  the  case  of  a  common  person,  if  the  manor  be  granted,  with- 
out saying,  cum  pertintntiis.     Co.  Lit.  307.  a. 

So,  in  the  case  of  the  king,  'till  the  St.  de  Prmr.  R.  17  Ed.  2.  15. 
Stamf.  Praerog.  42.     R.  10  Co,  64. 

So,  after  the  St.  de  Procr.  Regis,  if  the  king  made  livery  to  his  ward  at  hb 
fall  age  of  his  lands,  the  advowsons  appendant,  &c.  passed  to  him,  without 
fXpress  mention.     Stamf.  Pragr.  43.     10  Co.  64.  b. 

Sq,  if  the  king  grant  the  temporaries  to  a  bishop.  Stamf*  Prer.  43*  a« 
10  Co.  64.  b. 

Or,  render  the  lands  of  an  ideot  to  his  heir.     Stamf.  Prar.  43.  a. 

But  by  the  St.  de  Prar  Reg.  17  Ed.  2.  15.  si  rex  dat  manerium  vel  Urram 
cum  pertintntiis  nisi  facit  expressam  menfionem  in  charta  de  advocationibus 
ecchsiarum,  they  do  not  pass.  R.  Mo.  872.  Vide  10  Co.  63.  b. 

So,  if  be  demise  the  manor  to  which,  &c.  cum  pertintntiis  for  years,  the 
advowson  does  not  pass  to  the  lessee.     R.  Hob.  127. 

So,  if  the  king  has  a  rectory  appropriate,  and  grants  the  advowson  of  B., 
neither  the  rectory  nor  the  advowson  passes.  R.  3  Leo.  101.  2  RoL  45.  1, 
15. 

Yet  if  a  manor  with  an  advowson  appendant  come  to  the  king  by  pur* 
phase  or  escheat,  and  he  grants  the  manor  adeq  plene  as  such  a  one  bad 
it,  the  advowson  passes.  Stamf.  Praer.  44*  a.  D.  2  Leo.  26.  2  Rol.  185. 
1.  30.     R.  10  Co.  65.     Dy.  350.  b. 

So,  if  the  king  grant  a  manor  with  the  advowson,  and  the  church  was  then 
ypid,  the  present  avoidance  does  not  pass.     R.  Mo,  249. 

If  there  be  a  grant  of  all  his  tenements,  or  all  hereditaments  (/)  in  D,, 
jthe  advowson  of  D.  passes,  though  it  be  not  particularly  named.  Hob* 
304.     Dy.  323.  b.  350.  b.     2  Rol.  185.  1.  30. 

Or,  his  lands  and  (g)  tenements.     Perk.  Grant,  s.  116.  (h) 

So,  if  a  man,  who  has  an  advowson,  grant  ecclesiam  suam  de  D.,  the  ad- 
vowson passes,     1  Leo.  191.     Co.  Lit.  17.  b. 

So,  if  the  king  grant  ecclesiam  suam*     R.  1  Leo.  191. 

Or,  dispositionem  ecclesia.     Hob.  152. 

If  there  be  a  feoffment  of  a  manor,  and  before  attornment  the  feoffor  grant 
the  advowson  by  deed*  the  grant  is  void ;  for  it  passed  by  the  livery.     1 
Leo.  208. 


(t)  Whether  an  advowson  may  be  granted  or  whether  a  feoffment  may  be  made  of  it 
without  deed  by  delivery  of  seisin  of  the  door  of  the  church  :  yidc  authorities  pro  tt  con.  bo- 
fore  the  stat.  of  frauds.  2  Ro.  Abr.  11.  13  Vin.  197.  (Y).  2  Ro.  Abr.  62.  14  Vin.  124. 
pi.  7. 

(/)  Fort.  361.     3Atk.  460. 

0?)  But  not  u  lands'  *  alone.     Fort.  351 .     3  Atk.  460. 
'  (A)  Devise  by  tenant  in  fee  of  lands,  tenements,  &c.  in  A.  to  trustees,  to  apply  the  rente 
to  certain  charitable  uses  ;  the  church  of  A.,  of  which  he  had  the  advowson,  becomes  Yoid 
after  his  death  ;  the  heir  shall  present    C.  T.  T.  143. 
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if  die  king  for  a  forfeiture  seize  a  manor,  or  two  parts  of  it,  the  advowson 
passes,  though  it  be  not  named  in  the  inquisition.     R.  Hob.  1 27. 

If  there  are  two  moieties  of  a  rectory,  both  which  are  appropriate  to  a 
religious  house,  after  the  dissolution  it  may  be  granted  as  an  entire  rectory* 
R.  Jon.  446. 

[*]But  by  a  grant  de  vicaria  ma,  the  advowson  of  the  vicarage  does  not 
pass.     R.  1  Leo.  191.     Cro.  El.  163. 

By  a  grant  of  several  parcels  of  a  prebend  to  which,  &c.  with  all  com- 
modities, emoluments,  and  appurtenances,  the  advowson  appendant  to  the 
pmbend  does  not  pass.     R.  Hob.  303,  4. 

By  a  grant  of  so  many  acres,  or  a  third  part  of  the  manor,  without  ex- 
press mention  of  the  advowson,  no  part  of  the  advowson  passes.  1  Rol. 
232.  1.  5.  10. 

So,  if  a  manor  with  an  advowson  appendant  be  granted  by  deed,  and  no 
livery  executed,  the  advowson  does  not  pass.     D.  2  Rol.  91.  (t) 

So,  if  it  be  granted  by  bargain  and  sale,  and  the  deed  be  not  inrolled.  1 
Rol.  100. 

(C  2.)  Grant  of  the  next  avoidance. 

A  man  seised  of  an  advowson  may  grant  it  in  fee,  for  life,  &c.  as  any  other 
injieritance. 

So  be  may  make  a  grant  of  the  next  avoidance  only,  (k) 

Or,  the  two  or  three  next  avoidances  successively.  Hob.  322,  323.  Co. 
Lit.  249.  a. 

So  he  may  grant  several  avoidances  to  several  persons.     Vide  Hob.  323. 

So  he  may  grant  the  next  avoidance  to  A.  and  his  assigns  during  the  life 
of  A.  ;  for  a  grant  may  be  so  restrained  ;  and  if  no  one  presents  in  the  life 
of  A.  or  no  avoidance  happens,  the  grant  determines.  R.  2  Rol.  49.  O. 
R.  Cro.  Car.  505.  Jon.  407. 

So  he  may  grant  it  to  A.  B.  et  C.  vel  uni  eorwn  conjimctim  tt  divisim,  and 
A.  may  present  B.  another  of  the  grantees  upon  the  next  avoidance.  R. 
Bend.  pi.  40.  Mo.  4.    1  And.  2.    4  Leo.  119. 

So  a  grant  of  the  next  avoidance  may  be  assigned,  before  the  avoidance 
happens.     2  Rol.  45.  1.  35.  37.  47.  1.  12. 

So,  after  an  avoidance  happened,  if  the  patron  grant  the  next  avoidance, 
though  the  grantee  shall  not  have  the  present  avoidance,  it  will  be  a  good 
grant  for  the  next  that  happens.  Per  two  J.  Dy.  26  a.  R.  ace.  Mo.  89.  but 
no  judgment.     Cro.  El.  173.     Cont.  Dy.  283.  a.  Vide  infra. 

If  the  next  avoidance  be  granted  to  A.  and  B. ;  before  the  avoidance 
A.  may  release  to  B.     R.  Cro.  El.  600.  173.     Mo.  467. 

A  grant  de  proximo  advocatione,  or  proximo  prcssentatione  is  the  same. 
Dy.  35.  b. 

But  if  a  man  grant  the  next  avoidance  to  A.  and  afterwards  grant  the  next 
avoidance  to  B.,  the  second  grant  is  void  ;  and  B.  shall  not  have  the  second 
avoidance.  Co.  Lit.  378.  b.  R.  Cro.  El.  790.  Per  Fitz.  and  R.  ace. 
Dy.  35.  a.  in  marg.     Semb.  2  And.  1 74. 

So,  if  a  parcener  present,  and  afterwards  grant  the  next  avoidance,  it  will 
be  void ;  for  it  belongs  to  the  other  parcener.     Semb.  Dy.  35.  a. 


(t)  Advowson  in  gross  with  one  aero  of  land,  may  pass  by  common  recovery  on  a  writ  of 
entry  sur  duteinn  in  It  pott,    2  Wils.  1 16. 

(*)  Which  is  to  be  interpreted  the  next  that  the  gnxntor  will  by  law  be  entitled  to.  *  H. 
B.  3*4.    6.  T.  R.  439.  778. 

[*522] 


534  ADVOWSON. 

If  a  man  grant  the  next  avoidance  to  A.  and  by  deed  subsequent  grant 
[*]the  next  avoidance  to  the  same  person,  it  will  be  a  surrender  of  the  first. 
Ety.  35.  a.  in  marg. 

So,  if  an  abbot  and  convent  grant  the  next  avoidance  of  a  church  appro- 
priate, it  is  void.     R.  Sav.  20. 

So,  if  the  grantee  of  the  next  avoidance  be  defeated  of  it,  he  shall  not 
present  upon  a  subsequent  avoidance :  as,  if  to  the  next  avoidance  the  pre- 
sentment be  by  the  king,  or  bishop  upon  a  lapse.  (/) 
Or  another  presents  by  usurpation. 

So,  if  the  avoid&nee  happen  by  the  incumbent's  being  created  a  bishop, 
and  the  king  presents  by  his  prerogative.     R.  2  Cro.  691  •  (m) 

Or,  if  the  king  grant  to  the  incumbent  to  hold  it  in  commcndam.  R.  2. 
Cro.  691. 

So,  if  the  next  avoidance  be  evicted  by  an  elder  title ;  as,  by  stat.  &c.  2 
Cro.  691. 

Or,  the  grant  be  of  the  third  avoidance,  and  it  be  used  by  the  wife  for  her 
dower.     Cont.  Co.  Lit.  379.  a.     Ace.  2.  Cro.  691. 

So,  if  the  grantee  present  by  simony  ;  though  the  stat.  Eliz.  makes  such  a 
presentation  void.     Hob.  168. 

Yet,  if  a  man  grant  the  three  next  avoidances  successive,  and  upon  the 
first  avoidance  the  grantor  himself  presents,  the  grantee  is  not  ousted,  but 
may  present  upon  the  subsequent  avoidances.  Co.  Lit.  249.  a.  Cont. 
per  three  J.  but  Hutt.  ace.     Jon.  6.     Hob.  322. 

So,  if  A.  usurps  upon  the  grantee  of  the  next  avoidance,  who  brings  a  qua- 
rt impedit,  and  pendente  lite  the  clerk  of  A.  resigns,  the  grantee  after  judg- 
ment for  him  shall  have  the  subsequent  avoidance.     R.  21  H.  7.  8.  a. 

But  an  avoidance  cannot  be  granted  by  a  common  person,  after  it  is  fall- 
en.    R.  Mo.  89.     Dy.  129.  b.  26.  a.  283.  a.  (n) 

If  the  grant  of  the  next  avoidance  be  to  two,  and  the  one  releases  to  the 
other  after  the  avoidance  happens,  it  is  not  good.  Semb.  Mo.  467.  Dy* 
26.  a.  in  marg.     R.  1  Leo.  167.     Cro.  El.  173.  600,     Ow.  85. 

So,  if  the  grantee  assign,  after  avoidance.     2  Rol.  45. 1.  37, 47.  1. 12. 

Yet  the  king,  by  his  prerogative,  after  avoidance  may  grant  the  presenta- 
tion.    3  Leo.  196.     Dy.  283.  a. 

But  this  ought  to  be  by  special  and  express  words.     Hob.  1 40. 

For  if  the  king,  after  an  avoidance,  grant  the  manor  with  the  advowson 
appendant,  the  grantee  shall  not  have  the  presentation.  R.  3  Leo.  196. 
Dy.  300.  a.     2  Rol.  196.  1.  15.  20. 

So,  if  a  man  seised  of  the  advowson  of  a  church,  of  which  be  is  likewise 
incumbent,  devises  the  next  presentation  to  his  executor,  it  is  good ;  though 
it  does  not  take  effect  till  the  avoidance  happens.     R.  2  Cro.  371. 

So  by  the  st.  1 2  Ann.  1 2.  if  any  for  money,  reward,  promise,  &c.  direct- 
ly or  indirectly  take,  procure,  or  accept  a  grant  of  the  next  avoidance  [*Jin 
his  own  or  another's  name,  and  be  presented,  collated,  instituted,  and  in- 
ducted to  any  such  ecclesiastical  living,  &c.  it  shall  be  void,  and  the  queers 
may  present  as  on  a  simoniacal  contract. 


(1)  The  last  of  these  two  points  is  clear,  and  was  admitted,  31  D.  P.  369.  bat  the  first 
adjudged  contra  in  that  case.    MSS.  Serj.  Hill. 

(m)  1.  2  H.  B.  324.    6  T.  R.  439.  contra. — 2.  A  prerogative  presentation  to  a  church,  of 
which  the  advowson  is  holden  in  common,  does  not  pass  for  the  term  ef  the  otherwise 
f al  patron.     2  Blk.  770.     3  Wils.  2  ]  4. 

(n)  Nor  the  advowson  itself  during  yacancr.    3  Burr.  1604.     1  Blk.  490.    2  Wils.  174. 
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(D)  APPROPRIATION  OF  AN  ADVOWSON. 
(D  1.)  To  whom  it  may  be. 

The  appropriation  of  an  advowson  was,  when  the  church  with  the  tithes, 
glebe,  &c.  was  appropriated  to  the  perpetual  use  of  some  corporation  reli- 
gious or  ecclesiastical.     Vide  Ken.  Imp.  25,  &c. 

And  regularly,  it  ought  to  be  made  to  a  corporation  spiritual,  which  per- 
forms divine  service,  &c.     PI.  Com.  496.  b. 

But  sometimes  it  was  made  to  a  dean  and  chapter.  PI.  Com.  497.  a.  1 
Rol.  238.  i.  47.     Ken.  34.     2  Cro.  518. 

To  a  nunnery,  &c.  who  supplied  the  cure  by  a  vicar.     PI.  Com.  497.  a. 

To  a  bishop,  chantery,  &c.     1  Rol.  238.  1.  44.  239. 1.  45.  240. 1.  5. 

So  it  might  be  to  two  priories,  or  religious  houses.     R.  1  Rol.  238.  1.  50. 

To  a  college.     2  Cro.  518. 

So,  if  there  be  a  vicar  endowed  upon  the  appropriation,  the  vicarage  may 
be  restored  and  reunited  to  a  house  of  religion,  and  the  cure  shall  be  served 
"by  one  of  the  house,  or  any  one  provided  by  them.     R.  L*ey.  1 4. 

And  since  the  dissolution  of  the  house  by  the  st.  31  H.  8.  the  king  and  his 
patentee  shall  have  the  rectory  and  vicarage ;  and  a  presentation  by  the 
king  after  a  grant  to  the  patentee,  and  institution  and  induction  to  the  vicar- 
age thereon,  are  void.     R.  Ley,  14. 

(D  2.)  Of  what  effect  it  shall  be. 

Sometimes  the  appropriation  gave  the  right  of  patronage,  as  well  as  the 
church,  gl^he,  and  tithes ;  and  sometimes  the  patronage  was  reserved. 
Seld.  of  Tithes,  98.     Vide  Lind.  157.  c.  de  loc.  verb.  Ligari.  (o)     * 

But  regularly,  every  thing  was  given,  and  the  house  of  religion  was  quasi 
perpetual  incumbent.     PI.  Com.  497.  a.  500.  b. 

Which  could  not  assign  the  appropriation  to  any  other  body  spiritual. 
Seld.  of  Tithes,  97.     PI.  Com.  497.  a. 

And  usually  supplied  the  cure  by  monks,  &c.  of  their  house.  Vide  Ken. 
Imp.  25. 

Or,  by  vicars  deputed.     PI.  Com.  497.  a. 

And  now  by  the  st.  15  R.  2.  6.  on  every  appropriation,  the  ordinary  shall 
take  care  to  have  a  competent  sum  alloted,  out  of  the  church  appropriated, 
to  the  poor  of  the  parish,  and  that  the  vicarage  shall  be  endowed. 

And  by  the  st.  4  H.  4.  12.  there  shall  be  a  perpetual  vicar  instituted  and 
inducted,  who  shall  be  sufficiently  endowed. 

And  therefore,  an  appropriation  without  endowment  of  a  vicar  was  void. 
Dub.  2  Cro.  252. 

[*]And  the  king's  licence  shall  be  void,  unless  it  be  upon  condition,  that 
the  vicarage  shall  be  endowed.      R.  Sti.  1 56. 

But  the  endowment  need  not  be  by  the  same  instrument  with  the  appro- 
priation, if  it  be  at  the  same  time.     R.  Sti.  156. 

But  now  all  appropriations  which  come  to  lay-hands  shall  be  intended  to 
be  made  with  all  necessary  circumstances;  for  the  st.  27  H.  8.  saves  no 
right,  except  of  those  then  alive.     R.  2  Cro.  252.  517. 

And  the  restitution  of  a  vicarage  to  a  rectory  appropriated  before  the  st. 
15  R.  2.  6.  made  after  the  st.  4  H.  4.  12.  is  good,  though  then  there  will 

■-  •■<-  ••+ 

(o)  Vide  Str.  925. ' 
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b  e  no  vicar  endowed ;  for  that  is  not  an  appropriation  pursuant  to  the  st  4 
H  .  4.    R.  Ley,  14. 

(D  3.)  By  whom  it  shall  be  made. 

Appropriations  at  first  were  by  the  patron  alone.     Seld.  of  Tithes. 

But  now  they  cannot  be  made  without  the  patron,  and  ordinary,  and  the 
assent  of  the  incumbent,  where  the  church  is  full,  and  the  king's  licence. 
PI.  Com.  497  b.     1  Rol.  238.  1.  15,  &c.     2  Cro.  517. 

Or,  if  the  patron  be  abbot,  &c.  of  the  same  house,  by  the  ordinary,  and 
king.     1  Rol.  238.  1.  10. 

And  they  may  be  made  when  the  church  is  full,  though  it  be  more  proper 
when  it  is  void.     R.  PI.  Com.  499.  b.     1  Rol.  239.  D. 

So  they  may  be  made  by  the  inferior,  or  superior  ordinary,  with  the  pat  - 
ron ;  and  therefore,  an  appropriation  by  the  pope  without  the  bishop,  (for 
he  was  superior  ordinary,)  and  now,  since  the  st.  25  H.  8.  by  the  king,  is 
sufficient.     R.  PI.  Com.  498.  a.     Sti.  156. 

The  king's  licence  need  not  mention  that  the  church  is  full.  R.  1  Rol. 
2&9. 1.  40. 

And  shall  be  good,  though  there  be  a  new  presentation  after  the  licence 
before  appropriation.     R.  1  Rol.  239.  1.  50. 

Though  in  the  licence  there  be  a  small  misnomer  of  the  body  politic  ;  if 
it  be  known  by  both  names.     R.  1  Rol.  240. 1.  5. 

But  the  king's  licence  must  be  by  matter  of  record,  and  with  a  condi- 
tion, that  the  vicar  be  endowed.     R.  Sti.  156. 

(D  4.)  How  disappropriated. 

But  the  advowson  will  be  disappropriated,  if  the  body  to  which,  &c.  be 
dissolved.     PI.  Com.  501 .  a.     Jon.  3. 

So  now,  if  a  presentation  be  made  to  the  church  ;  for  thereby  it  becomes 
presentable  for  ever.     PI.  Com.  501.     1  Rol.  240.  1.  20.  50. 

If  the  advowson  be  recovered  in  a  writ  of  right.     1  Rol.  240. 1.  40. 

But  a  presentation  by  usurpation,  and  institution  and  induction  thereon, 
do  not  disappropriate.     PI.  Com.  501.  a. 

Nor,  a  grant  of  the  advowson  by  the  king,  where  he  has  a  rectory  appro- 
priate.    R.  3  Leo.  101. 

Nor,  by  the  abbot  and  convent  to  which  it  was  appropriated.  Dub. 
Sav.30.  / 

(E)  IMPROPRIATION. 

So  now  by  the  st.  27  H.  8.  28.  and  31  H.  8.  13.  an  advowson  may  be 
impropriated  to  lay  persons. 

For  by  the  st.  27  H.  8.  28.  which  dissolves  the  monasteries  and  other 
[*]religious  houses  under  the  value  of  200/.  per  ann.  with  all  tithes, 
churches,  chapels,  &c.  appertaining;  and  by  the  st.  31  H.  8.  13.  which 
dissolves  the  greater  monasteries,  &c. ;  any  person  or  persons  and  bodies 
politic  may  enjoy  the  same  by  letters  patent,  &c.     Jon.  2. 

And  that,  which  was  an  appropriation  in  the  hands  of  religious  persons, 
is  usually  called  an  impropriation  in  the  hands  of  a  lay  person.  Bl.  Nom. 
Impr'on. 
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By  these  statutes,  and  other  subsequent  (/>),  rectories,  tidies,  &c.  impro- 
priate come  to  the  hands  of  lay  persons,  are  temporal  inheritances.  Co. 
Lit.  1 59.  a.     Jon.  3. 

By  the  st.  32  Hen.  8.  7.  any  disstteed,  or  Wronged  of  them,  &c.  may  have 
remedy  for  them  in  the  king's  temporal  courts,  by  pracipe  quod  reddat,  ad* 
size  of  novel  disseisin,  mort  ^ancestor,  quod  ei  deforceat,  writ  of  dower,  or 
other  writ  original.     Vide  Dismes,  (M  1 8.) 

So  by  the  same  statute,  fines,  and  all  other  assurances,  may  be  had  and 
made  of  them. 

And  therefore,  every  real  action  now  lies  for  a  rectory,  or  tithes  impro- 
priate. 

So,  an  ejectment.     R.  Cro.  Car.  301.     Jon.  322* 

So,  an  indictment  for  a  forcible  entry,  or  detainer.     R.  Cro.  Car.  201. 

So  there  may  be  a  fine,  or  common  recovery  of  a  rectory  impropriate* 
tithes,  &c.     Vide  Dismes,  (N) 

So  by  the  st.  32  H.  8.  7.  an  impropriator  may  sue  iA  the  ecclesiastical 
court.     Vide  Dismes,  (M  2.) 

And  by  the  st.  2  &  3  Ed.  6.  13.  may  have  debt  for  the  treble  value  oft 
substruction,  &c.     Vide  2  Inst.  612.     Vide  Dismes,  (M  2.) 

But  since  the  reformation,  several  attempts  have  been  made  for  the  res- 
titution of  impropriations  to  the  church.     Ken.  Imp'on.  124,  &c. 

(F)  UNION. 

(F  1.)  By  whom  it  shall  be. 

So  if  two  churches  are  of  little  value,  not  able  to  support  the  charges, 
they  may  be  united  and  consolidated  by  the  assent  of  the  ordinary,  the  pat- 
rons, and  the  king's  licence.  Bro.  Appropriation  1.  R.  2  Rol.  778.  1.  32. 
R.  Mo.  408.  661.     Cro*  El.  500. 

So  in  the  vacancy  of  the  churches  they  may  be  united  by  the  ordinary, 
with  the  assent  of  the  patrons  (q)  ;  and  it  is  sufficient,  if  it  be  afterwards  con- 
firmed by  the  king.     2  Rol.  778.  L  45* 

And,  though  the  ordinary  be  the  principal,  it  is  not  material  who  begins 
the  union,  the  bishop,  patron,  or  king.     2  Rol.  778.  1.  50. 

So  they  may  be  united  by  the  ordinary,  with  the  assent  of  the  patrons, 
without  the  king's  assent,  as  it  seems.  Bro.  Appropriation  1.  2  Rol.  778- 
1.  36.  Where  the  church  was  poor,  and  insufficient  for  the  maintenance  of 
an  incumbent.     Cro.  El.  500.  (r) 

And  now  by  the  st.  37  H.  8.  21.  union  of  two  churches,  or  of  a  [*]church 

and  chapel,  not  a  mile  distant,  and  one  not  above  61.  per  annum  in  the  king's 

books,  may  be  made  to  continue  for  ever  by  the  ordinary,  with  the  assent 

of  the  incumbents,  and  of  him  that  hath  right,  &c.  to  the  patronage,  being  of 

full  age. 

Provided,  not  to  be  in  cities,  or  corporate  totons,  without  the  assent  of 
the  corporation  under  seal. 

And  if  the  inhabitants  settle  8/.  per  annum  for  ever  on  such  poor  bene- 
fice, within  a  year,  the  union  shall  be  avoided. 

-       -  -  —  —       —     -  -    - *       i      -     — * — 

(p)  A  statute  creating  a  rectory,  by  directing  that  a  prebend  shall  be  given  to  the  rector, 
ana  on  hit  vacating,  shall  remain  united  and  annexed  to  the  rectory  for  ever,  does  not  make 
the  rectory  an  appropriate  benefice  within  st.  31  Hen.  8.  c.  13.  s.  31.  4  Tannt.  831. 

(9)  Vide  Str.  516.  (t)  Vide  Ld.  Rd.  195. 
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And  all  unions  before  made  are  confirmed. 

And  since  this  statute,  an  union  may  be  made  of  churches  of  greater 
value  than  are  mentioned  in  the  st.  37  H.  8.  21.  as  well  as  by  the  common 
law.    R.Cro.  El.  501. 

But  if  an  union  be  made  upon  false  suggestions,  it  will  be  void.     R.  2 

Rol.  778. 1.  15. 

So  an  union  cannot  be  made  of  parishes,  but  only  of  churches.    R.  1  Sal* 

165.     Skin.  616. 

So,  if  the  patron  of  A.  purchase  the  church  of  B.  and  for  200  years  after- 
wards present  to  the  church  of  A.  with  the  chapel  of  B.,  this  does  not  make 
an  union  of  the  churches,  but  the  king  may  present  to  B.  by  lapse.  R. 
Sav.  17. 

So,  by  the  st.  1 7  Car.  2.  3.  the  ordinary  with  the  consent  of  the  mayor, 
aldermen,  and  justices  of  peace,  or  other  chief  officer,  or  the  major  part  of 
them,  and  of  the  patrons,  may  unite  two  churches  or  chapels,  or  a  church 
and  a  chapel,  which  lie  convenient  in  any  city  or  town  corporate,  and  ap- 
point which  church  shall  be  united  to  the  other,  at  which  church  the  inhab- 
itants shall  meet  for  divine  service,  and  which  shall  be  presentative  :  Pro- 
vided the  union  be  void,  if  not  registered  with  the  bishop  of  the  diocese,  or 
if  the  churches  united  -exceed  100/.  per  annum  above  reprizes,  unless  de- 
sired by  the  major  part  of  the  parishioners  under  their  hands. 

(F  2.)  The  effect  of  an  union. 

By  the  union  of  two  churches,  they  are  consolidated,  and  made  one.(j) 

And  the  patron  may  present  by  the  name  of  the  church  in  A.  without  dis- 
tinction of  the  one  or  die  other.     Dy.  259.  b.(f ) 

But  by  the  union  it  may  be  directed,  that  the  church  shall  be  extinct. 
Sho.  209. 

And  by  the  st.  22  Car.  2.  11.  s.  69.  the  incumbents  of  the  churches 
thereby  united  shall  not  be  deprived  of  the  tithes  of  their  own  church,  so 
long  as  they  serve  the  cure  of  the  united  church. 

And  by  the  st.  22  &  23  Car.  2.  15.  by  which  tithes  are  changed  to  an  an- 
nual sum,  s.  13.  The  surviving  incumbent  of  the  parish  united  shall  have 
like  remedy,  &c.  as  if  presented  to  both  parishes  since  the  union. 

Yet  he  shall  have  remedy  only  for  his  proportion,  in  respect  of  the  parish 
of  which  he  was  incumbent  before.     R.  3  Lev.  96. 

And  this  clause  extends  only,  where  the  other  incumbent  died  after  [*]the 
fire  of  London,  and  before  the  st.  22  &  23  Car.  2.  R.  2  Jon.  160.  3 
Lev.  96. 

So  by  the  st.  17  Car.  2.  3.  and  22  Car.  2.  11.  s.  66.  it  is  enacted,  that 
the  parishes  thereby  united,  as  to  all  rates,  taxes,  parochial  rites,  charges, 
and  duties,  &c.  fihall  remain  distinct. 

And  that  the  patrons  of  each  parish  united  shall  present  by  turns,  the  pat- 
ron of  the  church  of  best  value  to  have  the  first  turn. 

And  therefore,  a  patron-subject  of  a  benefice  greater  in  value  shall  have 
his  turn  before  the  king,  patron  of  the  lesser  church.     Sho.  208. 

So  the  impropriator  of  a  rectory,  who  names  the  curate  to  a  church,  shall 
be  the  patron,  after  the  union  of  the  church  with  another  parish.  Dub.  F, 
g.  169.  250. 

(s*)  And  maybe  ao  described  in  pleading.    2  B.  &  P.  394. 

(/)  Where  two  churches  are  united  by  act  of  parliament,  after  the  next  avoidance  of 
both,  the  patron  cannot  present  to  the  united  vicarage  upon  the  next  avoidance  of  one.  S 
Blk.  1162. 
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So  by  the  common  law,  the  union  of  churches  does  not  extinguish  the 
tithes,  or  a  modus  for  them.     1  Sal.  165* 

So,  since  the  st.  22  Car.  2.  11.  both  parishes  shall  be  contributory  to  the 
repair  of  the  church  made  the  parish  church.    R.  Skin.  616. 

Right  of  advowson.    Vide  Dismes,  (M  10.) — Quare  Impedit,  (B  1.) 
Title  to  advowson.    Vide  Pleader,  (3  I  4.) — Prohibition,  (F  3.) 

AFFEERMENT* 

Vide  Leet,  (O  2.) 

AFFIDAVIT* 

Vide  Serement. 

AFFIRMATIVE,  AND  NEGATIVE. 

Vide  Pleader,  (R  3.) 

AGE. 

Vide  Baron  and   Feme,  (B  5.) — Dower,  (A  3.) — Enfant,   (C  9,  10, 
11.— D  3.)— Pleader,  (2  G  3.-2  W  22.-2  Y  8.) 

agistment. 

Vide  Chase,  (O  1.— Q  6.)— Dismes,  (H  5.) 

[^AGREEMENT. 

(A  l.)  WHAT  SHALL  BE  SO  CALLED. 

(A  2.)  Executed,  p.  529. 
(A  3.)  Executory,  p.  529. 

(A  4.)  When  an  agreement  executory  shall  be  complete,  p, 

530. 

(B)  HOW  IT  SHALL  BE  MADE. 

(B  1.)  By  what  words,  p.  530. 
(B  2.)  Upon  what  consideration,  p.  530. 
What  will  be  a  good  consideratio  n,  Vide  Action  upon  the 
Case  upon  Assumpsit,  (B.  1.  &c.) 

(B  3.)  When  the  consideration  shall  be  paid  immediately. 

p.  531. 
(B  4.)  When  there  shall  be  a  writing  of  it.  p.  531. 

(C)  HOW  EXPOUNDED,  p.  «33. 
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MO  AGREEMENT. 

(A  1.)  WHAT  SHALL  BE  SO  CALLED. 

An  agreement  is  aggregatio  mentium,  viz*  when  two  or  more  minds  are 
united  in  a  thing  done,  or  to  be  done.  PL  Com.  17.  a.  A  mutual  assent 
to  do  a.  thing.  P).  Com.  5.  a.  6.  a.  (a)  \  Vide  Sumner  v.  Williams,  8 
Mass.  Rep.  H8,  Bruce  v.  Pearson,  3  Johns.  Rep.  534,  Tuttle?.  Love, 
7  Johns.  Rep.  470.     Tucker  v.  Woods,  12  Johns.  Rep.  190.  } 

And  it  ought  to  be  so  certain  and  complete,  that  each  party  may  have  an 
action  upon  it.  PI.  Com.  5.  a.  J  Baker  v*  Glass,  6  Munf.  212.  Abee) 
v.  Radcliff,  1 3  Johns.  Rep,  297,  \ 

And  there  are  three  sorts  of  agreements  :  an  agreement  executed,  an  as- 
sent subsequent  to  a  thing  done,  and  an  agreement  executory.  PL  Com.  8. 
b.  9.  a.  {  Vide  Stackpole  v.  Arnold,  1 1  Mass.  Rep.  30.  Ballard  v.  Walk* 
pr,  3  Johns,  Cas.  60.  } 

(A  2.)  Executed. 

An  agreement  executed  often  amounts  to  a  bargain  and  sale  ;  de  quo  vide 
in  Bargain  and  Sale,  (A.)  (b) 

So,  whpn  an  assent  subsequent  is  given  to  an  act  precedent,  by  such  as- 
sent the  agreement  is  executed.     PL  Com.  8.  b. 

(A  3.)  Executory. 

An  agreement  executory  is,  when  the  thing  agreed  is  to  be  done  after- 
wards'.    PL  Com.  9.  a. 

As,  if  a  man  agree  to  pay  so  much  for  such  goods,  at  such  a  day. 

So,  if  a  man  agree  to  do  such  a  thing,  upon  a  condition,  or  contingency. 

As,  if  he  sell  corn  to  another,  if  it  pleases  him  upon  view.  PL  Com. 
6.  b. 

If  he  agree  with  a  collector  to  pay  so  much  for  a  subsidy,  as  upon  weigh- 
ing of  the  goods  shall  appear  due.     R.  PL  Com.  6. 

[*](A  4.)  When  an  agreement  executory  shall  be  complete. 

Where  an  agreement  is  conditional,  it  shall  not  be  complete,  until  the  con* 
dition  performed  :  As,  if  a  man  sell  goocls  for  so  much  as  A.  shall  name,  the 
contract  is  not  complete  until  A.  names  the  price.     Kit.  181.  a. 

If  the  condition  be,  if  he  like  the  corn,  or  goods  upon  view,  when  he  first 
has  seen  them,  and  agreed  or  disagreed,  approved  or  disapproved  of  the 
goods,  the  bargain  is  complete,  or  void  ;  though  he  afterwards  disagree,  or 
pgree  to  the  contrary.     Bro.  Contract,  27.     1  Rol.  449.  L  22. 

Otherwise,  if  it  be,  if  he  like  or  dislike  at  such  a  day,  if  he  declare  his 
liking  or  dislike  before,  he  may  alter  it  at  the  day.     1  Rol.  449l  lf  25. 

But  by  an  agreement  executory  the  interest  of  the  goods  is  bound  before 
the  completion  of  the  contract :  As,  if  a  man  sell  goods  for  so  much  as  A; 
shall  name,  though  it  is  no  contract  until  A.  names  the  price,  yet  if  the  ven- 
dor sell  the  goods  to  another  before  A.  names  the  price,  if  A.  afterwards, 
name  it,  an  action  upon  the  case  lies.     Kit.  181.  a. 

So,  if  the  goods  are  marked,  or  have  the  seal  of  the  purchaser,  the  prop- 
erty is  vested  in  him  immediately.     R.  Skin^  647. 


(*)  5  East,  14.  (fr)  Vide  1  B.  &  P.  398. 
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(B)  HOW  IT  SHALL  BE  MADE. 

(B  1.)  By  what  words. 

To  an  agreement,  or  contract  there  is  not  any  prescribed  form  of  words, 
but  such  words  as  shew  the  assent  of  the  parties  are  sufficient.  PI.  Com. 
140.  b. 

And  therefore,  it  is  not  material,  by  which  of  the  parties  the  words  are 
spoken,  if  the  assent  of  the  other  appears.     PI.  Com.  140.  b.  141. 

If  a  bill  of  parcels  be  given  in  this  form,  bought  by  A.  of  B.  10  pieces  of 
muslin  at  10  shillings  per  piece,  to  be  paid  for  as  taken  away,  this  will  be  a 
good  agreement  for  them  ;  and  A.  shall  have  an  assumpsit,  if  B.  refuses  to 
deliver  them,  and  B.  if  A.  does  not  take  them  away  within  a  reasonable 
time.     R.  Skin.  647. 

But  an  agreement  must  be  certain,  and  complete.     PI.  Com.  5.  a.  (c) 

(B  2.)  Upon  what  consideration. 

Every  contract,  or  agreement  obligatory  ought  to  have  quid  pro  quo. 
Co.  Lit.  47.  b.     Dy.  336.  b. 

And  therefore,  if  an  agreement  be  made  to  do  a  thing  without  any  consid- 
eration for  it,  it  is  nudum  pactum  wide  non  oritur  actio.  PI.  Com.  308.  b.  (d) 
\  1.  Vide  Hosenerr.  Hollenbeck,  2  Day,  22.  Fowler  v.  Shearer,  7  Mass. 
Rep.  14.  Religious  Society  v.  Stone,  7  Johns.  Rep.  112.  Stow  v.  Wad- 
ley,  8  Johns.  Rep.  96.  2d  edit.  Lattimore  v.  Harsen,  14  Johns.  Rep.  330. 
Hinman  v.  Moulton,  1 4  Johns.  Rep.  466.  Broadfoot  v.  Dyer,  3  Munf. 
350.  Beverleys  v.  Holmes,  4  Munf.  95.  Kerr  v.  Shaw,  1 3  Johns.  Rep. 
236. — 2*  A  slight  consideration  will  support  an  agreement  between  parent 
and  child  ;  but  it  must  be  executed.  Simmons  v.  Hill,  4  Har.  and  M'Hen. 
252.  Vide  Fink  v.  Cox,  18  Johns.  Rep.  145. — 3.  A  moral  obligation  is  a 
sufficient  consideration  to  support  an  express  promise  :  But  in  such  case, 
the  just  claims  of  creditors  are  to  be  regarded,  and  the  transaction  must  be 
free  from  fraud.  Bowers  v.  Hurd,  10  Mass.  Rep.  427. — 4.  A  covenant  of 
warranty  in  a  deed  is  a  good  consideration  for  a  promise.  Phelps  v.  Deck- 
er, 10  Mass.  Rep.  279.  Sanger  v.  Cleveland,  10  Mass.  Rep.  415. — 5,  Con- 
tracts under  seal,  are  available  from  their  solemnity,  and  imply  a  considera- 
tion, even  when  made  voluntarily,  and  without  consideration.  Sumner  v. 
Williams,  8  Mass.  Rep.  200.  Vide  Livingston  v.  Tremper,  4  Johns.  Rep. 
416.  But  though  an  agreement  is  under  seal,  it  will  preclude  an  enquiry 
into  the  consideration,  if  it  be  illegal  or  fraudulent.  Bruce  x>.  Lee,  4  Johns. 
Rep.  410. — 6.  It  is  a  sufficient  consideration,  if  the  party  in  whose  favour 
a  contract  is  made,  relinquish  some  advantage,  incur  an  expence,  or  suffer 
some  loss,  in  consequence  of  reposing  confidence  in  the  undertaking  of  the 
other  party.  Sumner  v.  Williams,  ubi  sup.  -  Lent  v.  Padclford,  10  Mass. 
Rep.  230. — 7.  A  consideration  is  necessary  to  support  a  contract  in  writ- 
ing, not  under  seal.  Burnet  v.  Bisco,  4  Johns  Rep.  235.  The  People  v. 
Howel,  4  Johns.  Rep*  296.-8.  Where  an  agreement  is  reduced  to  writing, 
no  consideration  different  from  the  one  mentioned,  can  be  shewn.  Schcm- 
erhorn  v.  Vanderheyden,  1  Johns.  Rep.  1 39.  Maigley  v.  Haner,  7  Johns, 
Rep.  341.  \ 

(«)  A  contract  referring  to  antecedent  proposals,  adopts  and  makes  them  a  part  of  it.    6 
T.R.710.    2H.  B.674: 
(d)  7T.R.  350.  n. 
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What  will  be  a  good  consideration,  vide  Action  upon  the  Case  upon  As- 
sumpsit, (B  1.  &c.)  (e) 

But,  where  an  agreement  or  contract  is  in  writing,  (/)  the  consideration 
is  not  inquirable  ;  for  it  shall  be  intended  to  be  executed  upon  good  consid- 
eration*    PL  Com.  308.  b.  309.  a. 

[*]So,  if  a  bargain  and  sale  of  goods  be  pleaded,  the  consideration  need 
not  be  alleged ;  for  it  shall  be  intended.  R.  Dy.  90.  b.  in  marg.  Vide  in 
Bargain  and  sale  (B  1 1, 12.) 

Or  if  it  be  found  by  verdict.     R.  Dy.  90.  b.  in  marg. 

(B  3.)  When  the  consideration  shall  be  paid  immediately. 

If  a  man  agree  for  goods  at  such  a  price,  the  baigain  shall  be  void,  if  the 
money  be  not  paid  immediately.  Dy.  30.  a.  Hob.  41.  Bro.  Contract, 
25.     14  H.  8.  19.  a. 

For  in  every  bargain,  payment  ought  to  be  made  upon  the  delivery  of 
the  goods,  except  where  a  future  day  is  agreed  for  the  payment.     Bro. 
Contract,  25,  26.     Hob.  41,  2.     Kit.  181.  b. 

Though  earnest  be  given  upon  the  bargain ;  for  that  only  makes  the  con- 
tract complete.    Per  Holt,  1  Sal.  113. 

Yet,  if  the  party  deliver  the  goods  without  payment,  or  a  day  appointed 
for  payment,  that  is  sufficient  to  make  the  bargain  good.  Bro.  Contract  35 
Per  Mordant,  10  H.  7.  8.  a. 

So,  if  a  sale  be  of  goods  for  such  a  price  without  payment,  or  mention  of 

(payment,  it  will  be  good ;  for  if  the  vendee  afterwards  pay,  it  shall  have  re- 
ationto  the  first  agreement.     R.  10.  H.  7.  7.  b.     It  seems,  that  the  goods 
were  delivered. 

So,  if  the  agreement  be  for  such  a  price,  and  the  vendee  pays  part  as 
earnest,  the  contract  is  perfected.  Kit.  181.  a.  Per  Brudnel,  14  H.  8. 
22.(£) 

Or  if  the  vendee  immediately  tell  the  money  for  payment,  the  vendor 
cannot,  in  the  meantime  before  the  money  is  told,  sell  to  another.  Kit.  181 . 
a.  Per  Brook,  14  H.  8.  20.  a.     Vide  ante,  (A  4.) 

So,  if  a  sale  be  of  goods  for  such  a  price,  and  a  day  of  payment  limited  ; 
the  contract  will  be  good,  and  the  property  altered  by  the  sale,  though  the 
money  be  not  paid.     R.  10  H.  7,  8.  a.     14  H.  8.  20.  a.  Dy.  30.  a. 

So,  if  a  contract  be  made,  and  earnest  paid,  the  vendor  cannot  afterwards 
sell  to  another,  without  a  request  to  the  vendee  to  take  away  the  goods,  and 
staying  a  convenient  time  after  request.     Per  Holt,  1  Sal.  113. 

So,  if  A.  by  letter  desire  B.  to  send  him  goods  by  C.  receiving  the  money 
for  them,  if  B.  sends  them  without  receiving  the  money,  he  shall  not  af- 
terwards charge  A.  for  the  money ;  for  it  was  a  conditional  bargain,  and  the 
folly  of  B.  to  send  the  goods  before  payment.    R.  4  Leo.  7. 

So  a  contract  for  a  thing,  of  which  A.  the  contractor  has  only  a  possibili- 
ty, will  be  void ;  as,  if  A.  seized  in  fee  lease  by  parol  for  four  years,  and  the 
same  day  lease  to  B.  for  the  same  term,  the  second  lease  is  void.  Vide  in 
Estates,  (G  1 3.)    Vide  PL  Com.  432.  a.    . 

If  A.  sell  a  horse  to  B.  upon  condition,  that  he  pay  20/.  at  Christmas,  and 


(e)  The  release  of  an  equity  of  redemption  is  a  sufficient  contideration.    1  Stlk*  171*  lid. 
Rd.  S35.  662. 
(/  )  That  is  by  deed  or  record.    7  T.  R.  360.  n« 
Or)  Vide  %  Balk.  113. 
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afterwards  sell  it  to  D.  the  sale  to  D.,  is  void,  though  B.  afterwards  do  not 
pay.     PL  Com.  432.  b. 

[*](B  4.)  When  there  shall  be  a  writing  of  it. 

By  the  st.  29  Car.  2.  3.  no  contract  for  sale  of  goods  for  10/.  or  upwards 
shall  be  good,  except  the  buyer  accept,  and  actually  receive  part  of  the 
goods  sold,  or  give  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or 
some  memorandum  in  writing  of  the  bargain  be  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  thereto  lawfully  authorized.  {  1  • 
Vide  Newman  v.  Morris,  4  Har.  &  M'Hen.  421.  Douglass  v.  Spears,  2 
Nott  &M'Cord,  207.  Bennett  v.  Hull,  10  Johns.  Rep.  364. — 2.  What 
shall  be  deemed  a  sufficient  memorandum  within  the  meaning  of  the  statute. 
Penniman  v.  Hartshorn,  13  Mass.  Rep.  87.  Whitwell  v.  Wyer,  11  Mass* 
Rep.  6.  Roget  v.  Merritt,  2  Caines'  Rep.  117.  Bailey  &  Bogert  v.  Og- 
den,  3  Johns.  Rep.  399.  Hollingsworth  v.  Napier,  3  Caines9  Rep.  182. 
Merrit  v.  Clason,  12  Johns.  Rep.  102.    Clason  v.  Bailey,  14  Johns.  Rep. 

484. 

What  shall  be  deemed  a  delivery,  on  the  sale  of  goods.  Wilkes  v.  Ferris, 
5  Johns.  Rep.  335.  Vincent  v.  Germond,  1 1  Johns.  Rep.  283.  Bailey  & 
Bogert  v.  Ogden,  ubi  sup.  \ 

(C)  HOW  EXPOUNDED. 

An  agreement,  or  contract  shall  have  a  reasonable  construction  according 
to  the  intent  of  the  parties  :  as,  if  a  man  agree  with  B.  for  20  barrels  of  ale, 
he  shall  not  have  the  barrels  after  the  ale  is  spent.  27  H.  8.  27.  b.  Bro. 
Contract  4.(A) 

(h)  1.  Qeneral  rules.— Construction  of  contracts  the  same  in  equity  as  at  law  ;  only  equity 
will  relievo  against  a  strict  performance  upon  equitable  circumstances,  and  no  wilful  default. 
3  Ves.  692. — 2.  A  court  of  equity  is  not  bound  to  find  an  equitable  effect  for  a  clause  in  a 
deed,  because  the  construction  put  upon  it  at  law  would  leave  it  inoperative.     2  Mer.  404. 
— 3.  articles  are  considered  in  equity  as  the  heads  of  an  agreement,  and  construed  by  what 
appears  to  have  been  the  intention  of  the  parties  rather  than  by  the  legal  effect  of  the  words. 
1  B.  &  B.  80. 215.     1  S.  A  L.  87.  292 — 4.  The  rules  of  construction  are  the  same  whether 
the  instrument  is  simple  or  under  seal.     13  East,  63. — 5.  Deeds  shall  operate  according  to 
the  intention  of  the  parties,  if  by  law  thev  may ;  and  if  they  cannot  operate  in  one  form, 
they  shall  in  that  which  will  effectuate  the  intention.    Cowp.  600.— 6.  The  rule  in  con- 
struing a  contract  is,  to  collect  the  intention  from  the  whole  of  the  instrument,  and  not  from 
?uiy  detached  part.     I  B.  &  B.  430.— 7.  Equity  in  construing  the  effect  of  a  contract  never 
departs  from  what  appears  upon  the  face  of  the  instrument  to  be  the  intention  of  the  parties, 
unless  contrary  to  some  principle  of  law.    2  B.  &  P.  73 — 8.  A  contract  is  to  be  expounded 
according  to  the  maker's  intention ;  but  a  court  of  equity  will  not  new  model  the  contract 
itself,  or  alter  depositions  which  are  in  themselves  clear  and  unambiguous,  because  they 
happen  to  be  ineffectual  to  the  end  proposed.    2  Mer.  343. — 9.  In  contracts,  words  must 
be  taken  in  their  legal  sense  where  they  have  one,  unless  it  is  apparent  from  the  contract 
itself,  without  reference  to  any  usage  between  the  parties  or  their  predecessors,  in  antece- 
dent contracts  of  the  same  nature,  to  have  been  meant  in  another.     Hence,  the  reservation 
of  so  many  quarters  of  corn  in  a  hospital  renewed  lease,  was  construed  to  mean  Winchester 
measure,  notwithstanding  the  dealings  on  all  former  leases  had  estimated  the  measure  dif- 
ferently. '  6  T.R.  338.— 10.  The  construction  of  a  contract  cannot  be  varied  from  its  ex- 
pressions, without  some  recital  to  justify  it.     3  B.  C.  C  27. — 1 1.  In  doubtful  cases  where 
the  parties  express  themselves  inaccurately,  the  courts  will  expound  their  contracts  accord- 
ing to  their  intention.     1  T.  R.  446. — 12.  The  palpable  mistake  of  a  word  in  a  deed  shall 
not  defeat  the  manifest  intent  of  the  parties.    Dougl.  384.— 13.  Where  expressions  in  a 
contract  are  ambiguous,  they  are  to  be  construed  most  strongly  against  the  party  using  them. 
1  T.  R.  234.— 14.  If  the  words  of  a  contract  are  in  themselves  of  doubtful  signification,  or 
there  u  no  person  to  whom  they  can  in  their  strict  sense  apply,  it  is  a  subject  for  inquiry 
whether  they  may  not  be  understood  in  a  different  sense.    2  Mer.  344. — 15.  Where  two  op- 
posite intentionj  are  expressed  in  a  contract,  the  first  in  order  shall  be  preferred.    2  B  &  P. 

[*532] 


544  AGREEMENT. 

[*]For  more  of  title  Agreement,  Vide  Baron  and  Feme,  (S  1,  &c.) 
— Chancery,  (2  C  1,  &c.) — 4  S.  1,  &c. — Parceners,  (C  5.)— Pleader, 
(C  53,  54,  55.) 


43.— 16.  Contracts  must  be  expounded  with  reference  to  their  subject  matter ;  to  which 
end,  evidence  of  the  state  of  things  existing  when  they  were  concluded,  may  be  given,     f 
T.  R.  701.— 17.  In  the  construction  of  contracts,  the  particular  nature  of  the  subject  mat- 
ter of  the  contract,  as  well  as  its  terms,  may  be  attended  to.  4  M.  &  8.  288.— 18.   Contracts 
are  to  be  expounded  with  reference  to  their  subject  matter ;  which  rule  may  frequently  re- 
strain the   most  indefinite  expressions-     2  M.  &  S.  363. — 10.  The  custom   of  the  trade, 
Where  any  such  exists,  is  an  implied  term  of  every  contract      1  Taunt.  137.—  •{  Goodenow 
v.  Tyler,  7  Mass.  Rep.  38.      Homer  v.  Dorr,   10  Mass.  Rep.  26.      Vide  Harris  v.  Nicholas, 
5  Munf.  483.  )■  20.  An  usage  of  trade  cannot  be  set  up  in  contravention  of  an  express    con- 
tract.    2  Mars.  141.     6  Taunt.  446— 21.  The  subsequent  acts  of  contracting  parties    are 
inadmissible  to  explain  their  original  intention.     5  T.  R.  564. — 22.  A  contract  shall  be  con- 
strued as  from  the  moment  of  execution,  not  by  subsequent  events.     16  Ves.  156. — 23.  The 
rule  to  construe  a  transaction  in  such  a  way,  ut  res  magis  veleat  quam  par  tat,  does  not  hold 
where,  to  give  it  effect,  would  be  doing  violence  to  the  probable  intention  of  the  parties.     4 
M.  &S.  30.— -24.  If  a  particular  construction  of  a  contract  would  lead  to  consequences  ru- 
inous to  the  contractor,  and  such  as  no  rational  prudent  man  could  have  contemplated ;  an  A 
if  any  opposite  construction  may,  without  doing  violence  to  the  terms  of  the  contract,  be 
adopted,  the  latter  shall   be  preferred.    2  M.  &  S.  363 — 26.  It  is  a  rule  so  to  judge  of 
contract,  as  to  prevent  a  multiplicity  of  actions.      1  T.  R.  446.-26.  When  one  of  two 
things  is  to  be  performed,  the  option  is  in  the  person  who  is  to  perform  it      Dougl.   15- 
—27.  Upon  an  optional  agreement,  if  one  part  of  the  alternative  is  prohibited,  and  subject 
to  a  penalty,  the  party  having  made  his  option  for  that  part  shall  incur  the  penalty.     Dougl. 
15. — 28.  Particular  instances.— -If  a  man  is  bound  to  pay  a  sum  of  money,  it  is  his  duty  to  go 
and  tender  it  to  the  payee.    2  M.  &  8. 120.— 29.  A  bond  to  remit  monies  received  by  a  bill, 
or  otherwise,  to  A.,  or  in  such  a  manner  as  A.  should  appoint,  obliges  the  receiver  to  remit, 
without  waiting  for  A.'s  appointment  ;   since  that  is  to  be  made  only  in  case  he  thinks  fit. 
1  T.  R.  482.— 30.  It  is  not  a  principle  of  equity,  that  every  joint  covenant  shall  be  consider- 
ed as  if  it  were  joint  and  several.    2  Mer.  30.     Vide  3  Ves.  390.     1  Cox,  200.     5  Ves.  717. 
1  V.  &.  B.  65.— 31.  Where  two  tenants,  at  different  periods,  of  a  farm,  having  with  the  suc- 
ceeding tenant  referred  differences  respecting  the  farm  to  arbitration,  and  jointly  promised  to 
perform  the  award,  they  were  held  jointly  liable  for  sums  awarded  against  each  separately.  7 
T.  R.  362.-32.  A.  and  B.,  partners  with  C.  in  a  trade  carried  en  in  part  of  a  house  rented  by 
C.  at  502.  yearly,  having  agreed  to  pay  C.  25/.  a  year  for  the  use  of  that  part,  payment  to  be 
made  by  A.  and  B.  equally  out  of  their  private  cash,  were  held  jointly  liable.     I  H.  B.  236. 
—33.  Under  a  contract  whereby  A.  B.  and  C.  agreed  to  purchase  a  cargo  of  coals  in  certain 
proportions,  to  be  severally  taken  and  received  out  of  the  ship  by  them  respectively  at  the 
rate  of  so  many  chaldrons  per  day,  and  to  settle  their  terms  among  themselves ;  and  that  in 
case  of  any  loss  or  demurrage  by  not  fixing  on  their  respective  terms,  or  by  subsequent  deten- 
tion in  working  out  the  cargo,  they  would  hold  themselves  severally  and  respectively  liable 
ibr  their  several  and  respective  deposits ;  working  days  only  are  intended.     2  N.  R.  258*— 
34.  If  the  owner  of  an  estate  promises  to  remunerate  B.  on  his  procuring  him  a  certain  sum 
for  it,  and  B.  procures  C.  to  sign  an  agreement  for  the  purchase  at  the  stipulated  price,  which 
13  afterwards  by  mutual  agreement  between  the  owner  and  C.  annulled,  the  owner  retain- 
ing the  deposit;  B.  is  entitled  to  his  remuneration.     1  Taunt.  12.— 36.  A  bond  by  the  re- 
ceiver of  rents, u  to  pay  over  all  the  rents  he  should  receive,  as  also  the  increase  and  im- 
provements thereof,  upon  any  new  contracts  or  renewals  of  leases,19  extends  to  fines  receiv- 
ed on  the  renewals  of  leases,  since  they  come  under  the  description  of  improvements.     IT. 
R.  482. — 36.  A  covenant  by  the  vendor  of  a  copyhold  to  bear  all  charges  necessary  to  per- 
fect the  surrender,  does  not  include  the  fine  payable  to  the  lord.     1  East,  632. — 37.  A 
breach  of  the  condition  of  a  bond,  not  to  assault,  molest,  or  injure  the  person  of  the  obligee, 
assigned  in  having  ill  treated  him,  is  supported  by  evidence  that  he  clenched  his  fist  as  if  to 

strike  "         *         ~~  ~~    """"         "      '"" 

ment  on 

made  „  „  . 

setting  up  a  trade  there  was  in  broach  of  the  condition,  and  remitted  the  master  to  his  for- 
mer rights.  16  East,  13.— 39.  A  warranty  that  goods  shall  go  safe  makes  the  bailee  liable, 
though  the  owner's  servant  accompany  them.  2  B.  &  P.  '416.— 40.  Under  a  covenant  that 
a  married  woman  shall  not "  associate,  continue  to  keep  company  with,  or  cohabit,  or  crim- 
inally correspond  with"  J.  S.,  all  intercourse  whatever  is  prohibited.  I  Taunt.  417— 
41.  The  debtor  shall  have  his  election  to  take  the  longer  or  the  shorter  credit  for  goods  sold, 
wiih  an  alternative  of  six  or  nine  months.  5  Taunt.  346. —  42  A.  puts  goods  up  to  auction, 
one  of  the  conditions  of  sale  being,  that  the  goods  should  be  taken  away  at  the  buyer**  ex.- 
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(A)  AIDES  PUR  FAIRE  FITZ   CHIVALER,    ET  FILE  MAR. 
R1ER.  p.  534. 

(B)  AIDE  PRIER, 

(B.  1.)  Of  the  king.— When  it  shall  be.  p.  535. 

(B  2.)  Writ  de  non  procedendo  r$ge  inconsulto.     p.  536. 


fftence  within  fourteen  days,  in  default  of  which,  the  deposit  to  be  forfeited,  the  goods  to  be 
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resold,  and  the  loss  to  be  made  good  by  the  purchaser  at  the  auction.    B.  buys  the 

and  a  bought  note  is  then  entered  into,  with  this  clause,  fi  fourteen  days  for  receivi_0 

delivery."  Held,  the  meaning  of  the  two  contracts  (the  conditions  of  sale  and  the  bought 
note)  was,  that  the  fourteen  days  should  be  allowed  to  the  purchaser  only.     1  Mars.  514. 

6  Taunt  162, 43.  A.  agrees  to  sell  to  B.  "  fifty  tons  of  St.  Petersburgh  sound  clean  hemp 

at  59/.  per  ton,  to  be  shipped  from  St.  Petersburg.,  in  June  or  July  next,  and  the  ship's  name 
declared  as  soon  as  known.  If  the  ship  should  not  arrive  by  3 1st  Dec.  the  contract  to  be 
void."  On  6th  Sept.  A.  gives  B.  notice  that  the  fifty  tons  were  shipped  in  the  Lively,  but 
on  20th  claims  the  right  (which  B.  denies)  of  supplying  the  deficiency,  if  any,  from  another 
•hip.  The  Lively  arrives  on  20th  Sept.  with  forty-four  tons,  twenty  only  of  which  are  de- 
livered to  B.,  the  rest  being  ascribed  at  St.  Petersburgh  to  other  persons.  The  remaining 
thirty  tons  arrive  in  another  ship  on  4lb  Oct-  Held,  1.  That  A.  was  not  confined  by  the 
contract  to  one  ship  :  2.  That  the  notice  of  5th  Sept.  having  proceeded  on  mistake,  he  was 
not  precluded  from  supplying  the  deficiency  by  another  vessel :  3.  That  he^ was  only  bound 
ft*  deliverto  B.  from  the  Lively,  so  much  as  was  ascribed  to  B.  2Mars.  267.  «  Taunt.  656. 
—44.  Contract  for  the  sale  of  fifty  casks  St.  Petersburgh  tallow,  at  72i.  per  cwt.  *  warranted 
ready  for  delivery  from  ship  or  warehouse  by  1st.  Nov.  to  be  ™g||?-  of  tekm  the  km£s 
landing  scale,  &c  »  Held,  that  this  was  only  a  general  ^/tok^f  *>  de,iycl:  *  **"*• 
^ord,^  from  '.hip  or  warehouse,"  were  Immaterial,  ^^^^^T^^^ 
words  in  the  declaration  Was  not  a  fatal  variance.  2  Mars.  287.  6  Taunt.  58 1. --45.  A 
«Xct  to  purchase  so  many  tons  of  Campeachy  logwood  at  so  much  per  ton,  «  such  as  may 
S  aSermined  otherwise,  to  be  rejected,*  oblige,  the  vendee  to  accept  »  ™ch  «  prove, 
of  that  description,  and  at  the  contract  price.  14  East,  408.-46.  Vide  etiam,  12  Ves.  67. 
3  Mer.  312.  Id.  184.  3  Ves.  552.  1  V.  &  B.  103.  Id.  165.  2  Mer.  173.— <  47.  L*x 
L«?.  A  contact  made  in  a  foreign  country,  is  to  be  governed  by  the  It*  *£;"  ™» 
ntade  with  a  view  of  being  performed  there  ;  but  if  it  is  to  be  performed  in  another  country, 
«£*_ Taw of That  coun*t£  shall  be  the  rule.     ^'Can^  1  Nott 

MM.*n«mv  «  Pnrt»r  5  Dav  318.  Kissam  v.  Burrall,  Kirby,  338.  lauro  t>.  t^assm,  •  «o« 
£ WGrt  llicffl  Curtis,  6  Ma...  Uep.  358.  Peanall  ..  Dwfcht,  S  Ma». 
ten  M  Winthrep*! CariSon,  12  MaW  Rep.  4.-48-  Bat  the  general  rule  m  relaUon  to 
tfkUtaMl apply  in  case,  where  the  state  in  whose  court,  contract,  are  put  in 
lott  « It ^-wTm»  iuffer  any  inconvenience  from  riving  them  effect ;  and  al.o,  u> 
^  where  ^conriieration  U  Immoral.  Pea»all  %W4  <  ™,^77  *£r 
^rmont  Bank..  Porter,  «M  tup.  Vide  also,  Power. ».  Lynch,  3  Mass.  Rep.  77.  Baker 
«  Wh.fttoo  5  Ma...  Rep.  609T  Orimibaw  «.  Bender,  9  Maw.  Rep.  157.  Watson*. 
«.  Wneaton,  a  Ma...  iwp  ™  AUhourn  «_  law.  of  the  country  where  the  contract  a 
^^mXo^l\fkr^^d^me  <^  it.  nature,  validly  and  co-truction; 
to*  thT  fom  of  the  action,  the  coune  of  judicial  proceeding  and  the  Ume  of  commenc- 
Ke  action, murt  be  directed,  exclusively,  by  tb.  law.  of  thestate  where  the  sort  h 
^ne„~dOT  Wll  .  Dwigh^  Mass.  ^84  ^taV'un^Jeft^X  t 
Vermont  Bank  v.  Porter,  5  Day,  320 — 5V.   WM™7?*  ™  "5*  7     •    liaWjl   ^-.^nall v  for 

Fowle  •. ^.gelow, JO  Mas,. Rep-  379.    H°P"«» *         ^      3  „        £  Munf.  399.-53. 
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(B.  3.)  When  it  shall  not  be  allowed,  p.  536. 
(B.  4.)  Aid  of  a  common   person  ; — By  whom  it  shall  be 
prayed,  p,  537. 

(B  5.)  In  what  actions,  p.  538. 

(B.  6.)  When  it  shall  not  be  allowed,  p.  539. 

(A)  AIDES  PUR  FAIRE  FITZ  CHIVALER,  ET  FILE  MARRIER. 

Aid  pur  J "aire  fitz  chivaler,  and  aid  pur  jilt  marrier  are  due  by  the  com- 
mon law  as  incident  to  knight's  service,  when  the  lord  makes  his  eldest  son 
a  knight,  or  marries  his  eldest  daughter.  F.  N.  B.  82.  D.  Co.  Lit.  76.  a. 
Fl.  1.  3.  c.  14.  §  9. 

By  the  common  law,  this  aid  ought  to  be  reasonable,  but  was  uncertain* 
Co.  L.  76.  a. 

But  by  the  st.  W.  1.  3  Ed.  1.  36.  it  was  ascertained,  that  of  every 
knight's  fee  should  be  paid  but  20  shillings,  nor  more  of  20/.  per  annum  in 
socage  ;  and  it  was  provided  also,  that  it  should  not  be  levied  to  make  his 
son  knight,  till  he  was  15  years  old,  nor  to  marry  his  daughter  till  she  was 
seven  years  old. 

And  a  tenant  who  holds  by  half  a  knight's  fee  or  10/.  per  annum  in  socage 
shall  pay  only  10s.  ;  et  sic  pro  rata.     F.  N.  B.  82.   C. 

And  flie  king's  tenant  shall  pay  in  the  same  manner  as  the  tenant  of  a 
common  person.     F.  N.  B.  82.  F.  and  that  by  the  st.  25  Ed.  3.11. 

If  the  eldest  son  or  daughter  die  before  the  age  in  which  the  aid  shall  be 
levied,  it  shall  be  levied  for  the  next  son  or  daughter,  when  they  [*]attain  the 
age  aforesaid  ;  for  they  are  the  eldest  at  the  time,  though  the  writ  says  prt- 
mogenit\     F.  N.  B.  82.  D.  J   r 

And  the  lord  may  distrain  for  this  aid.     F.  N.  B.  82.  D. 

Or  have  a  writ  to  levy  it.     F.  N.  B.  82.  A. 

And  if  the  sheriff  does  not  execute  the  writ,  he  shall  have  an  alias,  plu- 
rtes,  and  attachment.     F.  N.  B.  82.  E. 

And  the  writ  ought  to  mention  the  age  of  the  son  or  daughter,  thourfi 
that  be  not  mentioned  in  the  register.     F.  N.  B.  82,  H.  Reg  87 

And  by  the  st.  W.  1.  36.  if  the  father  die  before  the  aid  paid,' and  after 
levying  thereof,  debt  hes  against  the  executors  of  the  father ;  and  if  the  ex- 
ecutors want  assets,  debt  lies  by  the  daughter  against  his  heir.  F.  N.  B. 
82.  J. 

But  if  the  daughter  be  married,  though  the  aid  be  levied  and  not  paid,  she 
cannot  have  debt.     F.  N.  B.  83.  B.     Vide  2  Inst.  234.  ' 


^f^V^^  Sou*  Bo8ton 

ply  to  an,  new  cau«,  of  action!  Brigham  ,.  SS,  7m1 Z'^T^'  UOt^ 
tf  *  .f  conditional  agreement,.  M^Aole  y\  mUngJ,  ^ohnXf^  V YjT^0" 
to  sell  a  vessel  for  a  certain  sum   fr»»  »rJn  **—     fe;"  »/*"  «»»«"ns-  ivep.  ay — 56.  Inst  ructions 

of  the  expen,e.  of  \S£ andTt'fWm  tec^'J*™'  **  **  intcnded  to  mean>  fre« 
wage.,  &c.  Du«r  t,.  Peri?  4  Binn  361  «T.,f  ?*  V*'™*!  ^T**6'  ,uch  ■»  •«■■»  »'* 
tended  to  mean  such  pap"  'at  ought  to  U?LJ£a  Gu^  p '^'l^^  sha"  be  *' 
68.  Agreement, are  tobo  expounded accordte^o ^theilTJtoJT^^  &  ?*">  '  — 
-*--->»*  without  aP  rigid  adheranX  £  £&* &52.VE3S5 1W& 
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But  tenant  by  grand,  or  petit  serjeanty  shall  not  pay  this  aid,     F.  N.  B. 

oo.  A. 

And  by  the  st.  1 2  Car.  2.  24.  Aid  pur  faire  fitz  chivaler,  et  file  marrier 
is  taken  away. 

Vide  Prerogative,  (D  40.) 

(B)  AIDE  PRIER. 

(B  1.)  Of  the  king.— When  it  shall  be. 

So,  if  a  man  be  impleaded,  and  cannot  make  a  defence  without  the  aid  of 
some  other,  he  may  pray  in  aid  of  the  king,  or  of  a  common  person. 

And  therefore,  io  all  cases  where  tenant  for  life,  or  for  years,  or  a  farmer 
who  renders  a  fee  farm  to  the  king  is  impleaded,  he  may  demand  aid  of  the 
king.     1  Rol.  206.     Vide  1  Rol.  151.  1.  42. 

Though  the  reversion  come  to  the  king  by  grant,  escheat,  forfeiture,  &c. 
1  Rol.  152.  I. 

So,  if  a  tenant  in  fee  by  grant  of  the  king,  be  impleaded  for  his  inheritance. 
1  Rol.  148.  1.  32.  151. 1.  45,  50. 

Or  any  one  who  ought  to  have  a  recompence  in  value  against  the  king. 
iRol.  149.1.47. 

And  this  by  the  st.  de  Bigamis,  4  Ed.  1 .  1 .  If  there  are  words  which 
will  bind  a  common  person  to  warranty,  though  the  king  is  not  bound  by 
them  to  warranty.     2  Inst.  269. 

So  tenant  in  tail  after  possibility,  &c.  shall  have  aid  of  the  king.  1  Rol. 
152.  1.  17. 

So,  tenant  at  will,  or  by  copy  by  grant  of  the  king.  1  Rol.  152. 1.  12. 
15. 

So,  the  king's  grantee,  or  committee  of  a  ward.  1  Rol.  152.  1.  25.  ad. 
40. 

So,  an  assignee  of  the  estate  of  the  grantee  of  the  king,  or  farmer,  1  Rol. 
154.  1.  25. 

Aid  of  the  king  shall  be  granted  in  all  actions,  where  the  king  may  have 
prejudice  :  as,  in  all  real  actions,  where  the  title  of  the  king  appears  to  be 
concerned. 

So,  in  personal  actions,  where  the  interest  of  the  king  may  be  concerned : 
as  in  ejectment  against  the  king's  lessee.     R.  1  Rol.  143.  L  45. 

So,  in  trespass  quart  clausum  J regit  ;  for  by  intendment  the  freehold  is 
the  cause  of  action.     I  Rol.  148.  1.  15. 

In  replevin.     I  Rol.  148. 1.  32. 

[*JSo,  in  an  action  upon  the  case  against  the  king's  farmer  of  a  leet,  to 
hold  the  leet.     1  Rol.  148.  1.  22.  150.  1.  5. 

So,  in  debt,  or  other  personal  action  against  an  officer,  who  makes  a  con- 
tract by  force  of  his  office  to  the  use  of  the  king.     1  Rol.  155.  1.  17.  ad.  40. 

So  aid  of  the  king  shall  be  allowed,  though  the  land  itself  is  not  demand  - 
ed,  but  a  thing  collateral :  as,  rent,  common,  &c.  issuing  out  of  the  land  of 
the  king's  lessee,  or  farmer.     1  Rol.  149. 1.  15.  ad  25. 

So,  though  the  tenant  claims  a  less  interest  than  the  writ  supposes,  and  he 
shall  not  be  estopped  by  the  supposal  of  the  writ :  as,  in  a  dum  fuit  infra 
a  tat  em,  if  the  tenant  claims  only  a  lease  for  years  hy  the  king's  patent, 
though  he  has  accepted  the  writ,  which  supposes  him  tenant  of  the  freehold, 

to  be  good.     1  Rol.  149.  1.  5. 
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So  aid  shall  be  allowed,  though  the  suit  be  by  the  king  himself*  A*,  in 
trespass  by  the  king  for  taking  toll  of  his  tenants,  who  are  toll-free,  if  the 
defendant  justifies  as  fanner  of  the  king.     1  Rol.  149. 1.  32. 

So,  if  aid  of  the  king  be  prayed  for  a  cause  which  is  disallowed  as  insuffi- 
cient, the  defendant  may  afterwards  pray  aid  in  the  same  term  upon  anoth- 
er cause.     3  H.  6.  5.  b.     1  Rol.  158.  1.  20. 

Aid  of  the  king  ougfit  to  be  before  issue ;  for  the  king  phall  not  maintain 
pn  issue  takpn  by  the  party.     1  Rol.  158. 1.  32,  ad  50. 

And  may  be  before  plea.     1  Rol.  157.  K  35. 

Yet  it  may  be  before,  or  after  issue,  in  the  case  of  the  king.     Hard.  179, 

(B  2.)  Writ  lie  rum  procedendo  rege  inconsulto. 

So,  where  aid  is  not  paid  when  it  was  grantable,  the  defendant  may  have 
a  writ  de  non  procedendo  rege  inconsulto.     Hard*  427. 

But  the  writ  de  rege  inconsulto  ought  to  shew  the  king's  title,  otherwise  it 
will  bp  void.     Hard.  431. 

So  it  ought  to  be  founded  upon  an  inquisition,  which  finds  the  king's  title^ 
R.  Hard.  431.  ~i  -e 

So  it  ought  to  recite  the  record,  depending  in  the  court  to  which  it  is  di^ 
rected  truly.     Hard.  431, 

(B  3.)  When  it  shall  pot  be  allowed. 

But  aid  of  the  king  shall  not  be  granted,  where  the  cause  of  action  is  older 
than  the  cause  of  the  aid  prier  of  the  king,  as,  in  trespass,  where  the  de- 
fendant intitles  the  king  to  the  ward  of  the  land  by  office  after  the  trespass 
supposed.     1  Rol.  149.  1.  50.  52, 

So,  where  the  cause  of  action  accrues  by  an  act  of  the  defendant  subse- 
quent to  the  king's  grant ;  as,  if  the  king's  tenant,  or  farmer  be  sued  upon 
his  own  grant,  made  after  the  grant  to  him  by  the  king.     1  Rol.  149. 1.  12, 

In  a  quare  impedit ;  for  the  defendant  is  sued  for  his  own  disturbance* 
J  Rol.  148.  1.  35, 

So  aid  shall  not  be  allowed,  where  the  title,  or  interest  of  the  king  cannot 
come  in  question.  As,  in  trespass  against  a  tenant  in  fee  by  the  king's 
grant.     1  Rol.  148.  1.  10.  J  ^ 

In  trespass  for  goods,  battery,  false  imprisonment,  &c.  1  RoL  148.  U 
20. 

n  In  S?leL  for  tJ£inS  of  g°od8>  or  other  transitory  action.     R.  Mo.  572, 
Cro.  El.  694.     5  Co.  109.  111. 

[*]So  if  it  appears,  that  the  king  has  no  title:  as,  if  the  defendant  justifies 

SuT^anirs.10  ^rfir not  appear'  **  ^ gids  arc 
r."  wiltt'ffi by  a  gwt  of  the  **  *wch  is  a  -id  *■*• 

Or  by  a  grant  insufficient  or  contrary  to  law.     2  Inst.  269. 

^  WJ^  rf*f^f  4uEfS  U  2-  if  **  Pendant  has  a  confixmation 
or  release,  &c.  of  the  king,  which  is  void.     2  \mt.  270. 

J?  flL  a2L  Am. \  n6  kirlg'  and  Jt  aPP^ars  that  *•  Puff's  demand  ia 
void,  the  defendant  shall  nqt  have  aid.     1  Rol.  1 50.  F. 

Or  that  his  demand  is  more  beneficial  to  the  king.     1  Rol.  151.  G. 
Or  that  the  king's  title  cannot  be  prejudiced,    llard.  428  9      As  in  an 
assise  for  land  in  com.  A.  where  the  tit  ^^^^^nA  ££? 
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So  aid  shall  not  be  allowed  if  the  defendant  is  not  privy  in  estate  to  the 
king  ;  as,  if  he  claim  by  one  who  had  the  land  before  it  came  to  the  crown, 
1   Rol.  153.  K. 

Or  as  bailiff  or  servant,  &c.  to  the  grantee  of  the  king.     1  Rol.  153.  K. 

So  aid  lies  not  where  the  tenant  comes  into  court  for  another  purpose  : 
As,  in  error  by  one  outlawed  for  felony  upon  a  scire  facias  against  terre-ten- 
ants, if  one  of  them  claims  by  the  king's  grant ;  for  he  has  no  day  in  court, 
except  to  hear  the  record.     1  Rol.  148.  1.  30. 

In  error  to  reverse  a  judgment ;  for  the  land  is  not  directly  concerned. 
R.  1  Bui.  218. 

So,  it  does  not  lie  in  a  scire  facias  against  the  king's  patentee  of  a  ward 
upon  a  traverse  of  an  office  which  entitles  the  king  ;  for  the  king  himself  is 
a  party,  and  the  patentee  /nay  join  the  king  upon  the  scire  facias.  1  RoL 
149.  1.  40. 

So,  by  the  st.  de  Bigamis,  4  Ed.  1  •  3.  it  does  not  lie  in  dower  against  the 
guardian  or  committee  of  a  ward  by  the  king.     2  Inst.  271 . 

(B  4.)  Aid  of  a  common  person. — By  whom  it  shall  be  prayed. 

So  tenant  for  life,  or  years,  may  pray  in  aid  of  him  in  the  reversion  or  re- 
mainder, when  the  title  ofthe  inheritance  isun  question.     1    RoL  161.  A. 

So,  tenant  at  will.     1  Rol.  161.  1.  21.  167, 1.  32.  169. 1.  40. 

So,  if  a  defendant  justifies  as  bailiff,  of  servant,  he  shall  have  aid  of  hie 
master,  where  his  title  comes  in  question.     1  Rol.  161. 1.  19.  171. 1.  14. 

So,  tenant  in  dower,  or  by  the  curtesy.  1  Rol.  161.  1.  25.  40.  167. 1. 
48.  53.168,  1,  1. 

Lessee  for  life,  or  years,  &c.  shall  have  aid  of  bim  in  the  remainder  in 
tail.     1  Rol.  167.  1.  22.   174.  1.  13. 

If  the  remainder  be  to  A.  for  life,  or  in  tail,  remainder  to  B.  in  fee,  he 
3hall  have  aid  of  both  ;  for  both  remainders  begin  together,  and  depend  up- 
on one  estate.     1  Rol.  174.  1.  4,  8. 

But,  if  the  remainder  in  fee,  or  in  tail,  be  to  the  lessee,  he  shall  not  have 
add  of  himself,  but  of  the  other  remainders  only.     1  Rol.  174. 1.  20.  23. 

So,  if  the  lord  paramount  avow  upon  the  tenant  para  vail  as  his  very  ten- 
ant, he  shall  have  aid  of  the  mesne.     1  Rol.  167.  1.  11. 

[*]lf  a  villein  be  plaintiff,  and  the  defendantjustifies  in  the  right  of  the  lord, 
he  shall  have  aid  of  the  lord.     1  Rol.  173,  1.  46. 

So,  in  an  avowry  upon  an  husband  for  rent,  homage,  &c.  out  of  land, 
which  he  has  in  right  of  his  wife,  the  husband  shall  have  aid  of  his  wife.  1 
Rol.  167.  1.  35.  38.  45.   170.  1.  7. 

So  a  parson,  prebendary,  &c.  who  has  not  the  fee  in  him,  if  he  be  im- 
pleaded in  an  action,  which  touches  the  inheritance  of  die  church,  shall  have 
aid  of  the  patron,  and  ordinary.     1  Rol.  175.  1.  30.  37.39. 

Though  the  patron  be  demandant,  or  plaintiff.     1  Rol.  1 72.  1.  40.  46. 

Aid  ought  to  be  of  the  patron,  and  ordinary,  though  the  king  be  patron. 
Nov,  11. 

if  there  are  two  patrons,  it  ought  to  be  of  both.     Noy,  11. 

If  a  bishop  be  patron,  the  parson,  prebendary,  &c.  shall  have  aid  also  of 
the  dean  and  chapter.     1  Rol.  180.  1.  14. 

If  parceners,  tenants  in  common,  &c.  are  patrons,  he  shall  have  aid  of 
all.     1  Rol.  180.  1.  22,  &c 

So,  if  parceners  enter  upon  a  title  ancestrel,  or  claim  by  descent,  the  one 
shall  have  aid  of  the  other.     1  Rol.  181.  1.  46,  &c.  182. 1. 5,  &c. 

And  this,  after  partition  between  them  in  law,  or  by  construction,  as  well 
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as  upon  partition  in  deed ;  for  otherwise,  she  cannot  have  in  value  pro  ratu 
if  she  loses  in  the  action,  nor  can  she  deraign  a  warranty  paramount.  1 
Rol.  184.  D.  E. 

(B  5.)  In  what  actions. 

Aid  may  he  prayed  in  all  actions,  where  the  title  to  the  inheritance 
comes  in  question. 

As,  in  all  real  actions,  except  in  an  assise :  as,  in  kformtdon  writ  of  entry. 
Vide  1  Rol.  Ab.  tit.  Aide.  . 

So,  in  ejectment,  trespass,  &c.  where,  by  the  pleading  it  appears,  that  the 
title  of  the  inheritance  is  in  dispute.     R.  1  Rol.  161.1.   10.   13.  23. 

In  replevin,   where  the  avowry  is  upon  the  title,  1 1  H.  4.  28.  b. 

And  if  the  defendant  avow  upon  the  title,  the  plaintiff  shall  have  aid 
before  issue  joined.     2  H.  6.  1  •  a. 

So  one  shall  have  aid  in  a  scire  facias  to  execute  a  judgment.  1  Rol. 
162.  1.  35. 

In  error  to  reverse  a  judgment.     1  Rol.  162. 1.  26. 

So,  where  only  rent  out  of  the  land  is  demanded.     R.  1  Rol.  163.  B. 

Or,  common,  &c.  1  Rol.  169.  1.  20. 

So,  though  the  writ  supposes  him  not  capable  of  aid  ;  for  he  shall  not  be 
ousted  of  aid  by  a  false  supposal.     1  Rol.  163.  1.  45. 

So  in  an  annuity  against  a  parson,  which  charges  the  church,  he  shall 
have  aid  of  the  patron  and  ordinary.     1  Rol.  1 77.  1.  37. 

And,  in  a  scire  facias  to  execute  a  judgment  against  his  predecessor.  1 
Rol.  177.  X. 

Or,  against  himself  by  default,  if  he  did  not  pray  aid  before.  Vide  1 
Rol.  177.1.  25. 

If  he  be  ousted  of  aid  for  one  cause,  he  may  afterwards  have  it  for  anoth- 
er.    1  Rol.  l8b.  1.  34. 

So,  if  the  defendant  has  aid  of  one,  and  he  dies,  he  shall  have  aid  of  the 
heir.     1  Rol.  188.  1.  31.  34. 

[*]If a  lessee  for  life,  or  years,  pray  aid,  the  lessor  may  join  without  pro- 
cess.    1  Rol.  192.  1.  12.  30.     R.  2  H.  6.  1.  a. 

The  process  shall  be  a  summons  ad  auxiliandum  ;  or,  in  a  scire  facias,  a 
scire  facias  in  aux ilium.     1  Rol.  193.  R. 

(B  6.)  When  it  shall  not  be  allowed. 

But  one  joint-tenant  shall  not  have  aid  of  his  companion.  1  Rol.  167. 1.  5. 

So  tenant  in  tail  shall  not  have  aid  of  him  in  the  reversion,  or  remainder 
in  fee  ;  for  he  himself  has  an  inheritance.     1  Rol.   167. 1.  16. 

Nor,  tenant  in  tail  apres  possibility.     1  Rol.  167. 1.  13. 

So  an  abbot,  bishop,  master  of  an  hospital,  &c.  who  have  the  whole  es- 
tate in  themselves,  shall  not  have  aid  of  the  patron  and  ordinary.  1  Rol. 
J  76.  1.  8,&c. 

Aid  shall  not  be  allowed  in  an  assise.     1  Rol.  161. 1.  45. 

Nor  in  trespass  or  ejectment,  where  by  the  pleading  the  title  of  the  inheri- 
tance does  not  appear  to  be  in  questiofi.     Vide  1  Rol.  161. 1.  10,  &c. 

Nor,  in  any  personal  action,  where  the  general  issue  is  pleaded  ;  for  then 
the  title  is  not  in  question.     Hard.  1 79. 

Nor,  in  an  action  which  accrues  by  the  wrong  or  act  of  the  defendant 
himself  shall  he  have  aid  of  him  in  the  reversion  or  remainder  :  As,  in  in- 
trusion, rcscous,  &c,  by  the  defendant  himself.     1  Rol.  162.  1.  9.  13. 

In  a  quart  impedit  or  darrein  presentment  upon  a  disturbance  by  the  de- 
fendant.    1  Rol.  162. 1.  20.  24. 
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Nor  in  an  action  where  the  inheritance  is  not  demanded  :  As,  in  parti- 
tion.    R.  1  Rol.  162.  1.  45.  48. 

Nor  where  there  is  no  privity  shall  aid  be  allowed.     1  Rol.  191.  O. 

Nor  where  the  plaintiff  claims  by  the  defendant  himself.     1  Rol.  165.  E. 

Or  under  the  same  title.     Hard.  179. 

So  a  defendant  shall  not  have  aid  of  another  defendant ;  for  it  is  not  ne- 
cessary, when  the  other  is  party  to  the  action.     1  Rol.  172.  1.  10. 

Nor  shall  he  have  aid  of  the  plaintiff  or  demandant  ;  for  he  may  plead 
any  plea  against  him  for  his  estate.     1  Rol.  1 73.  1.  1 .  1 1 . 

So  a  defendant  shall  not  have  aid,  unless  it  be  prayed  in  the  same  term 
in  which  he  pleads.     1  Rol.  185. 1.  26.     Hard.  179. 

Though  the  plea  be  adjourned  to  another  term.     1  Rol.  1 85. 1.  27. 

Though  the  plea  was  in  abatement,  and  a  responded*  ouster  awarded,  he 
shall  not  have  aid  upon  his  plea  in  bar. 

So,  if  the  plaintiff  traverse  the  cause  for  which  the  aid  is  prayed,  it  will 
be  a  good  counterplea  of  the  aid.     1  Rol.  1 89.  1.  24. 

So,  if  the  issue  upon  the  counterplea  of  the  aid  be  found  for  the  plaintiff, 
final  judgment  shall  be  for  him.     R.  2  Leo.  52. 

When  a  defendant  may  plead  in  abatement  after  Aide  Prie,  vide  Abate- 
ment, (I  29.) 

Aid.  (Subsidy.)  Vide  Parliament,  (H  9,  &c.  1 3,  &c.)— Preroga- 
tive, (D  43,  &c.) 

AIEL. 

Vide  Assise,  (D.) 

HALDERMEN. 

Vide  Franchises,  (F  23.) — London,  (D.) 

ALE. 

Assise  and  Assay  or  Ale.     Vide  Justices  or  Peace,  (B  94.) 

Ale-conner.     Vide  Leet,  (M  4.) 

Alehouses.     Vide  Justices  op  Peace,  (B  25,  &c.) 

ALIEN. 

(A)  WHO  SHALL  BE  AN  ALIEN,  p.  540. 

(B)  WHO  IS  NOT  AN  ALIEN. 

(B  1.)  Any  born  within  the  ligeance  of  the  king.    p.  541. 
(B  2.)  A  person  naturalized,  p.  542. 

(C)  WHAT  THINGS  AN  ALIEN  MAY  DO ;  WHAT  NOT. 

(C  1.)  When  he  may  inherit;  when  not.  p.  544. 
(C  2.)  When  he  may  purchase,  p.  545. 
(C  3.)  A  purchase  in  the  name  of  a  trustee,  p.  547. 
(C  4.)  Various  disabilities,  p.  547. 
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(C  5.)  When  he  may  6ue;  when  not.  p.  548. 

(C  6.)  In  Chancery,  p.  548. 

(C  7.)  What  other  privileges  an  alien  shall  have ;  what 
not.  p.  548. 

(G  8.)  Trial  per  medietatem  linguae  p.  549. 

(D)  DENIZEN. 

(D 1.)  By  whom  made,  and  how.  p-  550. 
(D  2.)  The  privileges  of  a  denizen,  p.  551. 
(D  3.)  Who8hall  not  be  a  denizen,  p.  55  h 

(A)  WHO  SHALL  BE  AN  ALIEN. 

An  alien  is  one  who  id  bora  out  (a)  of  the  ligeance  of  the  king.  Lit*  sect. 
198.  7  Co.  16.  a.  Calvin.  {  Ainshe  t>.  Martin,  9  Mass.  Rep.  454.  Mar-* 
tin  v.  Woods,  9  Mass.  Rep.  377. 

1.  A  person  horn  within  the  territory  of  a  state,  prior  to  the  declaration 
of  independence,  is  not  an  alien.  Ainslie  v.  Martin,  Martin  v.  Woods,  ubu 
sup. — 2.  A  native  of  a  state  continuing  under  the  protection  of  the  British 
from  the  commencement  of  the  war  of  the  revolution,  until  after  its  close,  is 
an  alien.  Palmer  t>.  Downer,  2  Mass.  Rep.  179*  in  nota. — 3.  Secus,  if  he 
returns  to  this  country  before  the  treaty  of  peace  of  1783.  Killam  t% 
Ward,  2  Mass.  Rep.  236.  Gardner  v.  Ward,  2  Mass.  Rep.  244.  in  nota. — 
4.  One  who  resides  under  the  allegiance  and  protection  of  a  state  in  enmity, 
for  commercial  purposes,  is  an  alien.  Hutchinson  v.  Brock,  1 1  Mass.  Rep. 
122. — 5.  So,  if  a  citizen  of  a  foreign  country,  against  which  war  is  declared, 
resides  under  the  protection,  and  by  permission  of  the  government  declar- 
ing war,  he  shall  not  be  deprived  of  any  right,,  on  the  ground  of  any  suppos- 
ed duty  of  natural  allegiance.  Ibid. — 6.  It  seems,  that  a  British  subject 
who  emigrated  to  this  country  after  the  declaration  of  independence,  is  an 
alien.  Jackson  v.  Wright,  4  Johns.  Rep.  75. — 7.  A  person  naturalized  in 
the  U.  S.  cannot  become  an  alien  by  merely  taking  the  oath  of  allegiance 
to  a  foreign  power  without  changing  his  domicil.  Fish  v.  Stoughton,  2 
Johns.  Cas.  407.  \ 

If  he  be  born  out  of  the  ligeance  (4)  of  the  king,  he  is  an  alien,  though  the 
place  of  his  birth  afterwards  comes  within  his  ligeance.  7  Co.  1 8.  b.  Cal- 
vin. 

[*]As  the  antenati  in  Scotland  before  the  union  of  the  kingdoms  under 
King  James  I.     7  Co.  18.  b.  Calvin.     Vide  Vau.  279. 

So,  if  his  parents  are  not  in  the  actual  obedience  to  the  king,  he  is  an 
alien,  though  he  be  born  within  the  dominions  of  the  king :  As,  a  man  born 
in  France,  Normandy,  &c.  is  an  alien,  though  the  king  has  dominion  there 
dejure  ;  because  they  are  not  in  actual  obedience  to  the  king.  7  Co.  18. 
a.  Calvin. 


(a)  By  st.  6  Geo.  I.  c.  27.  if  any  artificer  or  manufacturer  of  Great  Britain,  shall  go  into 
a  foreign  state,  and  there  exercise  or  teach  his  art  to  foreigners,  and  shall  not  return  within 
six  months  after  'warning  from  the  British  minister  or  ambassador,  he  shall  be  deemed  an 
alien. 

(b)  Which  by  the  common  law  is  within  a  place  not  then  actually  possessed  either  by  the/ 
Jring  himself,  or  by  some  prince  subject  to  him,  and  doing  him  homage. 
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So,  if  the  king-s  enemies  invade  the  kingdom,  and  any  one  is  bom  here, 
such  issue  is  an  alien.     7  Co.  6.  a.     18.  a,  b.  Calvin. 

So,  if  an  alien  has  issue  by  an  English  woman  out  of  the  king's  ligeance, 
the  issue  shall  be  alien,  though  she  is  a  natural  subject ;  for  she  is  sub  potes- 
fate  viri.     1  Vent*  422, 

And  though  an  alien  friend  comes  into  England  when  he  is  an  infant, 
and  always  after  continues  there,  and  is  sworn  to  the  king,  yet  he  continues 
an  alien.     1  Rol«  1 95.  C. 

{  British  subjects  resident  out  of  the  United  States,  became  aliens  by  the! 
declaration  of  independence.     Doe  v.  Phillips,  2  Hayw*  158. 

If  the  father  be  a  citizen,  and  the  issue  is  born  out  of  the  U.  S.  the  issufc 
shall  not  be  disabled  ;  Secus,  if  the  mother  be  a  citizen,  and  thg  father  an 
alien.     Davis  v.  Hall,  1  Nott  &  M'Cord,  292.  } 

(B)  WHO  IS  NOT  AN  ALIEN. 

(B  1.)  Any  born  within  the  ligeance  of  the  king* 

But  no  one  is  an  alien  who  is  born  in  a  place  then  withiii  the  king*a 
ligeance,  of  parents  in  actual  obedience  to  the  king*     7  Co.    18.  Calvin*, 

Vau.  279. 

So  the  children  of  the  king's  ambassadors  born  of  English  parents  m  a 
place  oat  of  the  king's  ligeance  are  not  aliens  by  the  common  law.     7  Co. 

18.  a.  Calvin. 

By  the  st«  de  naiis  ultra  mdrc,  25  Ed.  3*  it  is  declared,  that  the  dhildreil 
of  the  kings  of  England,^  in  whatsoever  parts  born,  shall  inherit  after  the 
death  of  their  ancestors.(c) 

And  by  the  same  stat.  Children  inheritors  born  out  of  the  ligeance  of  the 
kin*,  whose  parents  at  the  time  of  their  birth  be  at  the  faith  and  ligeance  of 
the\ing  of  England,  shall  inherit ;  so  that  the  mothers  passed  the  seas  with 
the  licence  of  their  husbands. 

And  therefore,  if  a  merchant  continue  beyond  sea  to  merchandize,  and 
bas  issue   there  by  an  English  woman,   such  issue  shall  inherit.     R.  Cro, 

Car.  601.  .       ,  *      ^ ,      A* 

So,  if  the  wife  be  an  alien  }  for  she  is  sub  polestate   v%r%,  and  by  the  com- 
mon law,  partus  sequitur  pattern.     R.  Cro.  Car.  602.     Per  three  J.  1  Sid* 
198.     R.  Mar.  pi.  150.     D.  1  Vent.  427,  8. 

Otherwise,  if  the  parents  go  beyond  sea  without  licence.     R.  Cro.  YA.  3* 
Or  stay  there  after  the  licence  determined  and  then  have  issue.     R.  Cro. 
El.  3.     Vide  1  Sid.  198.  ^     Tt 

Or  if  the  father  was  not  a  merchant.  Q.  1  Sid.  198.  But  Hussey  says, 
generally,  that  he  who  is  born  there,  if  his  father  and  mother  are  English, 

shall  inherit.      1  R.  3.  4.  a.  ..,..*..       v  *  i  a 

By  the  st.  29  Car.  2.  6.  all  born  out  of  the  king's  dominions  between  14 
June  1641,  and  24  March  1660,  whose  fathers  or  mothers  were  natural 
subjects,  are  natural-born  subjects  to  all  intents;  pfovided  they  receive  the 
sacrament  in  seven  years,  and  take  the  oaths  in  one  month  after- 

plSo  by  the  st.  7  Ann.  5.  the  children  of  all  natural-bofn  subjects,  born 
out  of  the  ligeance  of  the  queen,  her  heirs  and  successors,  shall  be  dfeemed  na- 
tural-born subjects.     And  this  clause  was  not  repealed  by  the  st.  10  Ann.  5. 
And  all  persons,  who  shall  take  the  oaths,  and  subscribe  the  declaration 
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6  Ann.  &c.  and  bring  certificates  of  receiving  the  sacrament  in  some  pro- 
testant  congregation  in  three  months  before,  shall  be  natural  subjects.  But 
this  was  repealed  by  the  st.  10  Ann.  5.  to  all  naturalized  after  4  Feb, 
1711. 

By  the  st.  4  Geo.  2.  21.  the  st.  7  Ann.  5.  is  explained  to  children  whose 
fathers(d)  at  their  birth  were  natural-born  subjects  of  England  or  Great 
Britain  ;  but  not  to  children,  whose  fathers  at  their  birth  were  attainted  of 
high  treason  in  England  or  Ireland,  or  liable  on  their  return  to  the  penalties 
of  high  treason  or  felony,  or  were  in  the  service  of  any  foreign  state  in  en- 
mity with  Great  Britain.(e) 

(6  2.)  A  person  naturalized.     Vide  for  Denizen,  po9t,  (D  1,  &c) 

So,  if  an  alien  be  naturalized,  he  shall  be  to  all  intents  as  a  natural  sub- 
ject, and  shall  inherit  as  if  he  had  been  born  within  the  king's  ligeance.  Co. 
L.  129.  a.       \  Ainsley  v.  Martin,  9  Mass.  Rep.  454. 

Naturalization  has  relation  back,  and  confirms  the  title  of  the  purchaser 
of  lands,  granted  during  alienage.     Jackson  v.  Beach,  1  Johns.  Cas.  399.  } 

If  a  man  take  an  alien  to  wife,  and  afterwards  sell  his  land,  and  his  wife 
be  naturalized,  she  shall  be  endowed  of  the  lands  sold  before  her  naturaliza- 
tion.    Co.  L.  33.  a. 

If  an  alien  be  naturalized,  a  son  born  before  shall  inherit  to  him.  Co. 
L.  129.  a.     1  Vent.  419. 

So,  his  brother.     2  Rol.  93.(/) 

Naturalization  can  only  be  by  parliament.  Co.  L.  129.  a.  1  Vent. 
419.(g) 


(rf)  Vide  infra,  n.  1. 

(e)  1.  The  provisions  of  which  statutes  of  7  Ann.  and  4  G.  2.  are  farther  extended  by  13 
Geo.  3.  c.  21.  to  grandchildren  by  the  father's  side,  by  enacting  that  all  persons  born  oat  of 
the  ligeance  of  the  crown  of  England,  or  of  Great  Britain,  whose  fathers  are  by  virtue  of  4 
Geo.  2.  entitled  to  the  rights  and  privileges  of  natural-born  subjects,  &c.  shall  be  natural- 
born  subjects  to  all  intents  and  purposes.— 2.  But  nothing  in  the  act  shall  extend  to  repeal, 
abridge,  or  alter  the  5  Geo.  1.  c.  27.   (against  seducing  artificers)   or  to  repeal,  &c.  any 
law  or  usage  concerning  aliens9  duties,  customs  and  impositions,  nor  to  cause  any  privilege, 
exemption  or  abatement  relating  thereto,  in  favour  of  any  person  naturalized  by  virtue  of 
this  act,  unless  such  person  shall  come  into  the   realm,  and  there  inhabit  and  reside,  and 
take  and  subscribe  the  oaths,  and  make  and  subscribe  the  declaration  appointed  by  the  1 
Geo.  1.  st.  2.  c.  13.  in  such  manner  and  at  such  place  as  by  said  act  directed,  and  also  re- 
ceive the  sacrament  according  to  the  usage  of  the  church  of  England,  or  in  some  protettant 
or  reformed  congregation  within  Groat  Britain,  within  three  months  before  their  taking  said 
oaths,  and  shall  at  the  time  and  place  of  taking  said  oaths,  &c.  produce  a  certificate  signed 
by  the  person  administering  the  sacrament,  and  attested  by  two  witnesses,  whereof  an  en- 
try shall  be  made  of  record  in  the  court  where  such  oath  shall  be  taken,  without  fee. — 3. 
And  no  person  shall  be  enabled  hereby  to  claim  any  estate,  right,  or  interest,  unless  such 
claim  shall   be  made  within  five  years  next  after  the  same  shall  accrue. — 4.  The  ton 
of  an  alien  father  and  English  mother,  born  out  of  the  king's  allegiance,  cannot  inherit  to 
his  mother  in  this  county.     4  T.  It.  300. 

(/)  But  a  naturalization  "  from  thenceforth, "  will  not  confirm  the  title  of  a  previous 
purchaser.     2  Mer.  431. 

(g)  .1.  By  st  13  Geo.  2.  c.  3.  every  foreign  seaman  who  shall  have  faithfully  served 
during  the  time  of  war,  on  board  any  king's  ship,  or  any  trading  ship  or  privateer  belonging 
to  subjects  of  Great  Britain  for  two  years,  pursuant  to  the  king's  proclamation,  shall  be 
deemed  a  natural-born  subject — 2.  By  st.  22  Geo.  2.  c.  45 .  every  foreign  protestant,  who 
shall  serve  three  years  on  board  any  ship  (fitted  out  as  directed  by  the  6  Geo.  2.  c.  33.  or 
by  this  act)  employed  in  the  whale  fishery  in  the  Greenland  Seas,  or  Davis's  Streights,  and 
who  shall  take  the  oaths,  &c.  contained  in  the  1  Geo.  1.  st.  2.  c.  13.  and  receive  the  sa- 
crament, as  appointed  by  this  act,  shall  be  deemed  a  natural  born  subject — 3.  But  this 
act  excludes  those  who  are  excepted  by  the  7  Ann.  c  5.  s.  3. — 4.  And  both  these  acts  con- 
tain the  same  exceptions  and  restrictions  as  the  12  &  13  W.  3.  c.  2. — 4.  By  st.  13  Geo.  2. 
c.  7.  as  amended  by  20  Geo.  2.  c.  44.  an  persons  born  out  of  the  ligeance  of  the  king,  upon 
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[*]Nor  can  ooe  be  naturalized  for  life  only,  or  to  hxu  nut  *$*  \^^  <y 
body,  or  upon  condition  ;  for  being  naturalized,  be  it  ***uu>/.,  «*.  ^  *-.!? 
Co.  L.  129.  a.  per  Mont.  2  Rol.  95.     Vide  2Cro.  **.  '  *  ' 

If  he  be  naturalized  by  the  parliament  of  England,  ke  *;;;  ^  -    -^ 
subject  also  in  Ireland.     Vau.  291.  '     —    -«*«.  -j»» 

But  if  a  man  be  naturalized  by  the  parliament  in  IreltuA.  !#*«&*%+ 
a  natural  subject,  nor  can  inherit  in  England.  R.  per  3  J,  Tm+*  *,.-#  * 
Vent.  4.  2  Jon.  11.  Vau.  278,  9.  2  Keb.  601.  Cart  ir/  i*V 
197.     Declared  by  the  st.  10  W.  3.  1. 

Or  by  the  parliament  in  Scotland.     1   Sid.  197.     Vau.  278. 

By  the  st.  7  Jac.  2.  no  person  shall  be  naturalized,  unlet*  bz  kMfc  t*> 
ceived  the  sacrament  within  a  month  before  the  bill  exhibited.  »r*4  t*i^  «>^ 
oaths  of  supremacy  and  allegiance  in  the  parliament  house,  before  «V  V,. 
twice  read,  which  the  lord  chancellor  or  lord  keeper  may  admini*!**-,  4  q^ 
bill  begins  in  the  upper  house,  and  the  speaker,  if  it  begins  in  the  \vhh+,  44 
commons. 

So,  if  a  man  be  naturalized,  he  shall  not  have  collateral  abilities,  (fif 

their  residing  leren  yean  in  any  of  the  American  colonies,  without  being  absent  more  than 
two  months  at  a  time,  and  upon  taking  the  oaths  contained  in  1  Geo.  1.  st.  2.  c.  13.  {or  if 
qnakers,  or  other  prolestants,  who   conscientiously  scruple  the  taking  an  oath,  upon  their 
making  such  declarations  or  affirmations  to  the  same  effect  as  prescribed  by  8  Geo.  1.  c.  «,) 
before  the  chief  judge  or  other  judge  of  such  colony,  are  to' be  deemed  natural- born  sub* 
jects  of  Great  Britain. — 5.  But  all  such  foreign  protestants  (except  quake  rs)  are  further  re- 
quired to  receivo   the  sacrament  in  some  reformed  or  protestant  church  in  Great  Britain, 
or  in  some  one  of  the  colonies,  within  three  months  before  taking  such  oaths,  &c,  and  at  the 
time  of  taking  the  oaths,   to  produce  a  certificate   thereof,  signed  by  the  person  administer- 
ing the  sacrament,   and  attested  by  two  witnesses. — 6.   And  with  respect  to  Jews,   they, 
as  well  as  quakers,  are  exempt  by  13  Geo.  2.  c.  7.  s.  2.  from  taking  the  sacrament.— -7. 
And  whenever  any  Jew  shall  present  himself  to  take  the  oath  of  abjuration  in  pursuance  of 
this  act,  the  words  u  upon  the  true  faith  of  a  Christian'1  shall  be  omitted.—8.  By  st,  2. 
Geo.  3.  c.  25.  all  foreign  protestants  serving  in   the  royal  American  regiment,  or  as  en- 
gineers in  America  for  two  years,  who  shall  take  the  oaths  appointed  by  1  Geo.  1.  st.  2.  c. 
13.  and  shall  at  the   time  produce  certificates  of  their  having  received  the  sacrament  in 
some  protestant  and  reformed  congregation  within  Great   Britain,  or  within  some  of  the  col- 
onies in  America,  within  six  months  before,  shall  be  deemed  to  be  natural  subjects  of  Great 
Britain.  —9.  These  acts  also  exclude  those  who  are  excepted  by  st.  7  Ann.  c.  5.  s.  3.  and 
contain  the  same    restrictions  as   12  &  13  W.  3.  c.  *2. — 10.  But  by  st.   13  Geo.  3.  c.  25* 
every  person  that  shall  become  a  natural-born  subject  by  virtue  of  the  13  Geo.  2.  c.  7.  or 
3  Geo.  3.  c.  25,  shall  be  capable  of  taking  and  holding  any  office  or  place  of  trust  either 
civil  or  military,  and  of  taking  any  grant  of  lands,  &c.  from  the  crown,  except  offices  and 
grants  within  Great  Britain  and  Ireland. 

(A)  1.  By  st.  1  Geo.  1.   st.  2.  c.  4.  no  person  shall  be  naturalized,  unless  in  the  bill  ex- 
hibited for  that  purpose,  there  be  a  clause  or  particular  words  inserted,  to  declare  that  such 
person  shall  not  thereby  be  enabled  to  be  of  the  privy  council,  or  a  member  of  either  house 
of  parliament,  or  to  take  any  office  or  place  of  trust  civil  or  military,  not  therofore  the  office  .of 
constable.     5  Burr.  2788.     Or  to  have  any  grant  of  lands,  &c.  from  the  crown  to  himself 
or  any  other  person  in  trust  for  him  ;  and  no  bill  of  naturalization,  shall  be  received  in  ei- 
ther house  of  parliament,  unless  such  clause  or  words  be  first  inserted  therein.— 2.  The  st. 
14  Geo.  3.  c.  84.  further  provides,  that  no  person  shall  be  naturalized,  unless  in  the  bill  ex- 
hibited for  the  purpose,  there  be  a  clause  or  proviso  inscrtod  to  declare  that  such   person 
shall  not  thereby  obtain  or  become  entitled  to  claim  within  any  foreign  country,  any  of  the 
immunities  or  indulgences  in  trade  which  may  be  enjoyed  by  natural-born  British  subjects, 
by  virtue  of  any  treaty  or  otherwise,  unless  such  person  shall  have  inhabited  and   resided 
within  Great  Britain,  or  the  dominions  thereunto  belonging,  for  seven  years   subsequent  to 
the  first  day  of  the  session  of  parliament  in  which  such  bill  shall  have  passed,  and  shall  not 
have  been  absent  for  more  than  two  months  at  any  one  time  during  the  said  seven  years  ; 
mud  no  bill  of  naturalization  shall  be  received  in  either  house  of  parliament,  unless  such 
clause  or  proviso  be  first  inserted  therein. — 3.  By  st.   13  Geo.  3.  c»  25.  every  person  that 
shall  become  a  natural-born  subject  by  virtue  of  the  13  Geo.   2.  c.  7.  or  3  Geo.  3  c.  23. 
(supra)  shall  be  capable  of  taking  and  holding  any  office  or  place  of  trust  either  civil  or 
military,  and  of  taking  any  grant  of  lands,  fee.  from  the  crown,  except  offices  and  grants 
within  Great  Britain  and  Ireland. 
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[*]without  special  words,  to  do  that  which  he  could  not  have  done,  if  he 
had  been  bom  within  the  king's  ligeance  :  As,  he  shall  not  be  enabled  to  in- 
herit to  bis  ancestor,  if  he  was  an  alien.     1  Vent.  420.     1  Sid.  197. 

If  a  man  naturalized  was  ^  bastard,  he  cannot  inherit.     2  Rol.  93.  113. 

Or  if  he  was  of  the  half-Wood.     2  Rol.  93.  113. 

(C)  WHAT  THINGS  AN  ALIEN  MAY  DO,  WHAT  NOT. 

(C  1.)  When  he  may  inherit,  when  not.  (i) 

An  alien  cannot  inherit  to  hia  father,  who  is  a  natural  subject,  though  he 
be  born  in  lawful  marriage.     Co.  L.  8.  a. 

Nor  can  the  son  of  an  alien  inherit  to  his  grandfather,  though  the  son  be 
a  natural  subject ;  for  he  must  inherit  mediant c  patre.     1  Vent.  416. 

Nor  can  the  son  or  descendant  of  an  alien  inherit  to  the  brother  of  the. 
alien  being  a  natural  subject.     1  Vent.  413.  416. 

So  no  one  can  inherit  to  another,  who  derives  his  blood  or  relationship 
to  the  other  through  an  alien  :  As,  a  nephew  cannot  inherit  to  an  uncle,  or 
e  contra,  where  the  father  is  an  alien.     1  Vent.  416.  418.     Vide  infra. 

An4  if  he  be  made  denizen,  the  issue  born  before  cannot  inherit.  Co*  1*. 
8.  a.     7  Co.  7.  a.  Calvip.     Vide  post,  (D  2.) 

So  an  alien  cannot  take  by  any  act  of  law :  As,  an  husband  being  an  ali- 
en shall  not  be  tenant  by  the  curtesy.  7  Co.  25.  a.  Calvin.  Per  Hale,  1 
Vent.  417. 

A  woman  alien  shall  not  be  endowed.  7  Co.  25.  a.  Calvin.  Per  Hale,  1 
Vent.   417.     Co.  L.  31.  b,      J  Vide  Kelley  v.  Harrison,  2  Johns.  Cas^ 

Nor  shall  an  alien  be  guardian.     Per  Hale,  1  Vent.  417. 

Yet  the  king's  wife  shall  be  endowed,  tho  ugh  she  be  an  alien.  Co.  L*. 
31,  b. 

So  the  wife  of  a  subject,  who  marries  with  the  king's  licence.  Semb. 
Co.  L.  31.  b.     1  Rol.  675.  1.  15.     Vide  stat.  Rot.  8  H.  5.  nQ.  15. 

But  if  an  alien  be  made  denizen,  the  issue  born  afterwards  may  inherit. 
Co.  L.  8.  a.     Vide  post,  (D  2.) 

[*]lf  a  man  has  issue  two  sons,  and  the  elder  is  an  alien,  $nd  the  younger 
not,  the  younger  may  inherit.  Co.  L.  8,  a.  R.  by  all  the  J.  1  Sid.  195* 
1  Vent.  413.  Though  the  elder  has  a  son  a  natural  subject.  R.  1  Vent. 
413.     Hard.  224. 

* 

If  an  alien  has  issue  two  sons  born  within  the  king's  ligeance,  and  the 
one  purchases,  and  dies  without  issue,  his  brother  may  inherit.  Conk  Co. 
L-  8.  a.  Per  7  J.  ace.  in  Scaccario,  1  Lev,  60.  1  Sid.  198.  201.  Vide  the 
Agreement  for  it  by  Hale,  1  Vent.  413.  D.  Noy,  159.  R.  2  Cro.  539. 
Qodb.  275.     2,  Rol.  93,  1 1 3.     Pal.  1 3. 

So,  if  the  brother  be  dead  leaving  a  son,  the  son  shall  inherit  to  his  uncle ; 
for  where  the  mesne  ancestor,  either  dead  or  alive  at  the  time  of  the  de- 
scent, is  inheritable,  his  son  jure  reprcesentationis  shall  inherit ;  otherwise* 
where  the  mesne  ancestor  is  not  inheritable.  R.  per  omnes  in  Scaccario,  1 
Vent*  413.  inter  Collingwood  &  Pace. 

But  if  there  be  two  brothers,  the  one  an  alien,  and  the  other  a  natural 
puhject,   who  purchases,  and  dies  without  issue,  the  alien  has  issue  a  son  a 


(»)  Vide  jsapTU, 
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natural   subject,   the  son  shall  not  inherit  to  his  uncle.     R.  per  omnes.  1 
Sid.  195.     I  Vent.  413.     Colli ngwood  &  Pace.     Vide  supra. 

Yet  now,  by  the  st.  11  &  12  W.  3.  6.  all  natural-born  subjects  may  inher- 
it, and  make  their  pedigree  by  descent,  from  any  ancestor  lineal  or  collater- 
al, although  the  father,  or  mother,  or  other  ancestor  of  such  person,  by, 
through,  or  under  whom  they  derive  their  pedigree,  was  an  alien,  in  the 
same  manner  as  if  such  ancestor  was  naturalized,  or  natural-born,  (k)  \  Vide 
Palmer  v. Downer,  2  Mass.  Rep.  179^  in  nota.  Jackson's  Lessee?.  Burns, 
3  Binn.  75. 

A  person  born  in  England  before  1 775,  and  who  always  resided  there,  is 
an  alien,  and  cannot  inherit  lands  by  descent  from  a  citizen  of  the  United 
States.  Dawson's  lessee  v.  Godfrey,  4  Crunch,  321 .  Fairfax's  devisee  v.  Hun- 
ter's lessee,  7  Cranch,  420.  Blight's  Lessee   v.  Rochester,  7  Wheat.  535.  } 

If  an  alien  married  an  heiress,  who  was  a  natural  subject,  the  issue  might 
before  this  statute  have  inherited  to  his  mother,  though  not  to  his  father. 
R.  1  Sid.  201.     1  Vent.  422. 

(C  2.)  When  he  may  purchase. 

If  an  alien  purchase  lands  or  tenements  to  him  and  his  heirs,  he  takes  the 
fee-simple,  but  upon  office  found  it  goes  to  the  king,  who  shall  have  it  by 
his  prerogative,  of  whomsoever  the  lands  are  holden.  Co.  L.  2  b.  \  Doe 
v.  Horniblea,  2  Hayw.  36.  Fairfax's  devisee  r.  Hunter's  lessee,  7  Cranch, 
603.  Craig  v.  Radford,  3  Wheat.  594.  Craig  v.  Leslie,  3  Wheat.  563.  { 

If  an  alien  purchase  to  him  and  the  heirs  of  his  body,  he  is  tenant  in  tail. 
D.  9  Co.  141.     2  Rol.  321. 

And  if  he  suffer  a  common  recovery,  and  afterwards  an  office  is  found; 
the  recovery  is  good  to  bar  the  remainders.     R.  4  Leo.  84. 

If  an  alien  purchase  an  estate  for  life,  the  king  upon  office  found  shall 
have  it.     Co.  L.  2.  b. 

So,  if  he  purchase  a  term  for  years.     Co.  L.  2.  b. 

But  his  purchase  is  only  ad  proficuum  regis.  7  Co.  25.  a.  Calvin.  1 
j^eo.  47.  4  Leo.  82. 

And  if  an  alien  die,  the  law  vests  the  freehold  and  inheritance  in  the  king. 
Co.  L.  2.   b. 

If  an  alien  and  another  purchase  jointly,  and  the  alien  dies,  the  other  shall 
not  have  the  whole  by  survivorship,  but  the  king  shall  have  the  moiety.  1 
Leo.  47.     4  Leo.  82. 

Yet  till  office  found,  the  moiety  survives.  5  Co.  52.  b.  Vide  post,  (C  4.) 

[*]If  an  alien  friend  purchase  a  copyhold  in  the  name  of  A.  in  trust  for 
him  and  his  heirs,  the  king  shall  have  the  trust.  Q.  1  Rol,  194.  1.  35. 
Vide  post,  (C  3.) 


(ft)  1.  Bat  by  st.  25  G.£.  c.  39.  mast  be  in  being  at  the  death  of  the  ancestor  last  seised. 
-— £.  Descents  cast  upon  a  daughter  shall  be  divested  in  favour  of  an  after-born  son.  Ibid. 
— 3.  If  more  daughters  are  born  after  the  first,  they  shall  take  in  coparcepery  with  her. 
Ibid. 
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So,  if  an  alien  enemy  (/)  take  a  bond,  (m)  the  kiug  (/<)  shad  have  it. 
Semb.  1  Rol.  195.  B.     Vide^Lut.  34.  (o) 

Or,  an  alien  friend,  who  afterwards  becomes  an  enemy.  Q.  1  Rol. 
195.  b. 

By  the  st.  7  R.  2i  1 2.  no  alien  shall  purchase  a  benefice  within  this  realm, 
without  licence  of  the  king. 

But  an  alien  friend,  being  a  merchant,  may  take  an  estate  for  years  in  a 
house  for  his  habitation.  Co.  L.  2.  b.  1  Rol.  194.  1.  17.  Cont.  Dy.  2  b. 
in  marg.  for  he  shall  take  only  at  will. 

Otherwise,  if  it  be  land,  meadow,  &c.  not  necessary  for  his  habitation. 
Co.  L.  2.  b.     1  Rol.  1 94.  1.  27. 

Or,  if  he  be  an  alien  enemy.     Co.  L.  2  b. 

Or,  if  he  be  no  merchant,  though  he  be  in  amity.  Co.  L.  2.  b.  1  Rol. 
194.  1.  30. 

And  if  an  alien  friend,  being  a  merchant,  depart  the  realm,  his  term  for 
years  in  a  house  for  his  habitation  goes  to  the  king.  Co.  L.  2.  b.  1  Rol. 
194.  1.  21.     Dan.  321.     Dy.  2  b.  in  marg. 

So,  if  he  die  ;  for  it  does  not  go  to  his  executor  or  administrator.  Co.  L. 
2.  b.     1  Rol.  194.  U  23. 

Yet,  by  some,  he  may  devise  goods  and  leases  by  his  will.  Bend.  36.  1 
And.  25. 

So  an  alien  ambassador  may  take  a  house,  land,  &c.  for  years.  Cro.  Car. 
8,9. 

[*]By  the  st.  27  Ed.  3.  2.  merchants  strangers,  not  enemies,  may  safely 
dwell  in  the  realm.     Dy.  2.  b.  in  marg. 

So,  if  a  statute  be  acknowledged  to  an  alien,  he  may  have  the  land 
upon  an  extent  on  the  statute,  and  the  king  shall  not  take  it.  Dy.  2.  b. 
in  marg. 

So  a  corporation  may  purchase,  though  the  head  of  the  corporation  be  an 
alien.     2  Rol.  93. 


(0  1.  Who  is  defined  to  be  one  under  the  allegiance  of  the  state  at  war  with  us.  1  B.  k 
P.  163. — 2.  The  occupation  however  of  a  country  by  the  enemy  does  not  necessarily  make 
Iho  inhabitants  enemies.  1  M.  &  S.  450. — 3.  And  a  neutral  is  under  the  disabilities  of  an  en- 
emy only  so  loop  as  he  adheres  to  a  state  at  war  with  this  country  ;  not  therefore  from  the 
time  of  being  made  prisoner  of  war.  1  B.  &  P.  163. — 4.  As  to  the  acquisition  of  a  hostile 
character  by  having  possessions  or  residing  in  the  territory  of  the  enemy,  or  by  the  mainte- 
nance of  a  commercial  establishment  there,  see  1  Chitt.  Commer.  L.  396  to  413.— 5-  Th* 
crown  may  remit  its  righls :  it  may  therefore  exempt  individuals  of  a  community  with  which 
it  is  at  war  from  disabilities  that  from  the  state  of  warfare  attach  upon  the  community.  3  M. 
&  S.  337.-6.  Hence  it  may  licence  a  trading  with  the  enemy.  I  East,  475. — 7.  And  die 
legal  effect  of  the  king's  licence  to  an  alien  enemy  to  trade  is,  that  not  only  may  he  sue  in 
rep  pec  t  of  such  licensed  commerce  in  our  courts  ;  the  commerce  itself  is  to  be  regarded  M 
legalized  for  all  purposes  of  its  due  prosecution.     13  East,  332.     15  East,  419. 

(m)  I.  Generally  speaking,  an  alien  enomy  cannot  by  the  municipal  law  of  this  country 
sue  for  the  recovery  of  a  right  claimed  to  be  acquired  by  him  in  actual  war.  Douri.  660* 
— 2.  Though  scmblc  an  action  lies,  after  the  restoration  of  peace,  for  the  services  oi«n  ali- 
en enemy  prisoner  of  war.  1  Taunt.  29—33.-3.  Vide  6  T.  R.  28.  1  Mars.  558.  6  Taunt. 
237.  12  r  ast,  234.  7  Taunt.  439.-4.  All  trading  with  an  enemy  is  illegal.  8  T.  R-  548. 
Vide  1  T.  R.  84. — 5.  The  English  law  however  does  not  prohibit  our  natural-born  subjects, 
domiciled  in  an  alien  and  friendly  country,  trading  with  our  enemies.  1  M.  &  8.  126.— 6. 
^f several  \u -r^n*  by  accident  and  without  communication  with  each  other,  employ  one  com- 
mon agent  lo  affect  insurances  on  their  property,  who  accordingly  insures  the  whole  under 
one  policy.  th<»  circumstance  of  some  being  aliens,  and  so  the  policy  quoad  them  void,  will 
nut  vitiate  it  quoad  the  others,  but  it  may  be  apportioned.     2  M.  &  S.  100. 

(w)  1  TnunJ.  29— 33. 

(o)  Choses  in  action  belonging  to  an  alien  enemy  are  forfeited  to  the  crown,   but  there 
must  be  an  inquisition  to  entitle  ;  and  a  peace  before  the  inquisition  discharges  the  cause  of 
forfeiture.     Parker,  267. 
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\  The  title  of  an  alien  friend  to  real  or  leasehold  estate,  is  good  against 
every  person  except  the  State  ;  and  his  right  and  possession  can  be  divested 
only  by  office  found  :  and  his  right  to  real  estate  shall  vest  in  his  devisee, 
and  to  leasehold  estate,  in  his  executor.  M'Creery's  Lessee  v.  Allender,  4 
Har.  &  M'Hen.  409.     M'Crery's  Lessee  v.  Wilson,  4  Har.  &  M'Hen.  412. 

Aliens  may  hold  and  convey  real  estate  in  perpetuity,  subject  to  the  will 
of  the  government  ;  and  until  office  found,  they  cannot  be  disturbed  in  the 
possession.  Sheafle  v.  O'Neil,  1  Mass.  Rep.  250.  Storer  v.  Batson,  8 
Mass.  Rep.  445.  Fox  v.  Southack,  12  Mass.  Rep.  143.  Jackson  v.  Beach, 
1  Johns.  Cas.  399.   Jackson  v.  Lunn,  3  Johns.  Cas.  109. 

By  the  separation  of  the  American  colonies  from  the  mother  country,  th< 
rights  of  British  subjects  to  lands  in  the  colonies,  were  not  affected.  Jack- 
son v.  Lunn,  3  Johns.  Cas.  109.  Kelley  v.  Harrison,  2  Johns.  Cas.  29. 
Jackson  t.  Wright,  4  Johns.  Rep.  75.  Vide  Jackson  v.  White,  20  Johns. 
Rep.  313. 

It  seems,  that  an  alien  cannot  take  lands  by  devise.     Trustees  of  the 

University    v.  ,    2  Hayw.   104.    Gilmour  r.  Key's  Admr's,  2 

Hayw.    108.     But  vide  contra,  Fox  r.  Southack,  12  Mass.  Rep.  143.  } 

(C  3.)  A  purchase  in  the  name  of  a  trustee. 

If  an  alien  purchase  a  copyhold,  or  land,  in  the  name  of  another  in 
trust  for  himself  and  his  heirs,  the  king  shall  have  it.  Argued  but 
notR.  24  Car.  1.     1  Rol.  194.  1.  35.  Dan.  321.  Al.  15.  R.  Hard.  495. 

But  if  an  alien  purchase  in  the  name  of  a  trustee,  the  king  cannot  be  en- 
titled by  inquisition  ;  for  the  estate  in  law  is  in  the  trustee,  not  in  the  alien ; 
but  he  must  sue  in  chancery  to  have  the  trust  executed.  R.  1  Rol.  194.  1. 
40.  534. 1.  50.     Al.  16.     Hard.  495.     Dan.  321,  2. 

So  an  alien  cannot  have  a  copyhold,  because  the  king  shall  not  have  it, 
and  therefore  it  will  escheat  to  the  lord  of  the  manor.  Dy.  2.b.inmarg. 
{  An  alien  may  make  and  receive  a  conveyance  of  land,  as  trustee. 
Ferguson  v.  Franklins,  6  Munf.  305. 

The  capacity  of  corporations  created  by  the  crown  in  this  country,  or  in 
Great  Britain,  to  hold  lands  or  other  property  in  this  country,  was  not  af- 
fected by  the  revolution.     Society,  &c.  v.  New-Haven,  8  Wheat.  481.  { 

(C  4.)  Various  disabilities. 

But  an  alien  born  has  no  ability  to  make  a  feoffment,  grant,  or  lease.  Co. 
L.  42.  b. 

So  an  alien  cannot  be  seised  to  the  use  of  another ;  for  he  cannot  be  de- 
creed to  execute  it.     1  Co.  127.  a.  Chudleigh. 

So,  if  the  king,  before  office,  confirm  his  estate,  which  he  has  purchased, 
that  does  not  make  his  title  indefeazable.     Dub.  1  Leo.  47.  4  Leo.  82. 

So  an  alien  cannot  enforce  the  execution  of  a  use  at  common  law,  or  of  a 
trust  now.     Al.  1 5. 

So,  if  the  possibility  of  a  term  for  years  be  limited  to  A.  for  life,  and  after- 
wards to  B.  who  is  the  wife  of  an  alien  ;  it  does  not  vest  in  the  alien.  Vide 
Eq.  Ca.  104.  2d  Part  of  2  Mod.  Ca. 

So  by  the  st.  12  &  1 3  W.  3.  2.  no  person  born  out  of  England,  Scotland, 
or  Ireland,  aud  not  of  English  parents,  (though  naturalized  or  made  deni- 
zen,) shall  be  capable  to  be  of  the  privy  council,  of  either  house  of  par- 
liament, or  to  enjoy  any  office,  or  place  of  trust,  civil  or  military  (/>),  or 


(j>)  Not  therefore  the  office  of  constable.     5  Bare,  2788. 
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to  have  any  grant  of  lands,  &c.  from  the  crown  to  himself,  or  any  in  trust  for 
him.(?) 

If  an  alien  purchase,  though  the  king  is  entitled,  yet  the  estate  does  not 
vest  in  him  Hill  office  found.     R.  5  Co.  52.  b. 

For  Hill  office,  the  alien  is  seised.  1  Leo.  47.  4  Leo.  82.  Vide  ante, 
(C  2.) 

And  if  an  aliep  and  a  subject  purchase  jointly,  they  are  joint-tenants,  and 
the  survivor  shall  hold  Hill  office  found.  5  Co.  52  b.  1  Leo.  47.  4  Leo. 
82. 

And  an  office  to  entitle  the  king  to  the  lands  of  an  alien  is  not  good,  [*ljf 
it  be  under  the  exchequer  seal ;  for  it  ought  to  be  under  the  great  seal.  K. 
5  Co.  52.  a.     Mo.  325.  (r) 

Vide  post.  (C  7.) 

{  When  an  alien  dies  in  the  United  States,  during  a  war  with  his  native 
country,  leaving  personal  property,  his  relations  abroad,  though  next  of  kin, 
being  aliens,  are  not  entitled  to  distributive  shares  of  the  property.  Brad- 
well  v.  Weeks,  13  Johns.  Rep.  1.  j 

(C  5.)  When  he  may  sue  ;  when  not. 

So  an  alien  enemy  (s)  cannot  have  any  action  (t)  real,  personal,  or  mixt* 
Dy.  2.  b.     19  Ed.  4.  6.     Q.  1  Rol.  195.  b.     Semb.   Ow.  45.  («) 

Nor  can  an  alien  friend  have  any,  except  a  personal  (x)  action.  Dy. 
2.  b. 

When  it  may  be  pleaded  in  abatement  that  the  plaintiff  is  an  alien  born. 
Vide  Abatement,  (E  4.) 

But,  if  an  alien  be  within  the  kingdom  with  a  safe-conduct,  or  under  the 
king's  protection,  he  may  have  an  action,  though  his  king  be  in  enmity.  R* 
1  Sal.  46.  (y)     R.  Cro.  El.  683.     R.  Mo.  431. 

So,  a  turk,  infidel,  &c.  is  not  a  perpetual  enemy,  but  may  have  the  privi- 
lege of  a  friend.     1  Sal.  46. 

An  alien  friend  may  have  all  personal  actions,  for  bis  goods,  or  property* 
1  And.  25.  Vide  Dy.  2.  b. 

So,  an  action  for  slander.     R.  per  four  J.  Williams  cont.  1  Bui.  134. 
\  An  alien  cannot  maintain  any  action  for  recovery  of  a  freehold,  but  he 
may  maintain  trespass  quart  clausvm  /regit,  being  in  possession  of  the  land ; 
for  his  possession  is  good,  except  as  against  the  publick.     Barges  t>.  Hogg, 
1  Hayw.  485. 

An  alien  enemy  cannot  maintain  either  a  real  or  personal  action,  flagrant 
te  bello  ;  but  his  right  is  suspended  only  during  the  war  ;  and  on  the  return 
of  peace,  he  may  sustain  an  action  for  the  recovery  of  his  right.  Hutchin- 
son v.  Brock,  1 1  Mass.  Rep.  119.     Bell  r.  Chapman,  10  Johns.  Rep.  183. 


(?) 

{4 


Vide  supra. 

Stat.  56  G.  3.  c.  86.  enables  the  king  by  proclamation,  or  order  in  council,  to  direct 
any  alien  to  leave  the  kingdom. 

(#)  1 .  On  the  restoration  of  peace,  one  lately  an  enemy  may  sue  for  rights  acquired  when 
in  amity.     6  T.  R.  28.     1  Taunt.  29. — 2.  And  in  bankruptcy  therefore,  claim  of  alien  ene- 
my will  bo  admitted,  reserving  the  dividend.     13  Ves.  71.— -3.  So  for  rights  recognised  by 
our  laws,  though  acquired  during  war.     Ibid. 

(/)  1.  Nor  a  bill  for  a  discovery.  2  Anst.  462.  Vide  2  V.  &  B.  323 — 2.  Nor 'for  relief . 
2  V.  &  B.  323. 

(«)  1.  Nor  can  a  trustee  sue  on  his  behalf ;  though  the  suitor's  object  be  to  pay  himself 
with  the  proceeds.  6  T\  R.  23.  Vide  6  Taunt.  322.-2.  And  if  a  demand  be  due  to  two, 
of  whom  one  is  an  alien  enemy,  the  other  cannot  enforce  it.     3  M.  &  S.  533 « 

(*)  2  Str.  1082.  (jO  1  Ld.  Rd.  282. 
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Russell?.  Ship*ith,  6  Finn.  241;  Wilcox  x>.  Henry,  1  Dalit  69.  Aliens 
residing  in  the  United  States  at  the  commencement  of  a  war  between 
their  native  country  add  the  United  States,  may  sue  and  be  sued  as  in  time 
of  peace*     Clarke  v.  Morey,  10  Johns.  Rep*  69. 

But  an  alien  enemy  residing  in  his  own  country  at  the  commencement  of 
a  war,  and  at  the  time  of  commencing  an  action,  cannot  sustain  it.  Bell 
o.  Chapman ;  Clarke  v.  Morey,  ubi  sup. 

But  if  the  plaintiff  becomes  an  alien  enemy,  alter  judgment,  the  cotirt  will 
not,  on  motioil,  stay,  or  set  aside  the  execution.  Bulkley  a.  Lyttle*  10  Johns* 
Rep,  117.  j 

(C  6.)  In  cbancfery* 

By  the  st*  31  H.  6<  4.  if  a  subject  offend  against  any  stranger  on  the  sea* 
or  in  any  port  of  the  realm,  there  being  by  way  of  amity,  or  safe-conduct, 
or  any  other,  by  attacking  his  person,  spoiling,  &c.  his  ship  or  goods,  the 
chancellor,  With  any  justice  of  the  one  bench,  or  the  other,  shall  upon  a 
bill  of  complaint  make  process  against  the  parties  to  answer,  andjbr  resti- 
tution, &c. 

(C  7.)  What  other  privileges  an  alien  shall  have ;  what  not. 

So  an  alien  may  dispose  of  his  personal  goods  by  his  will.     2  Rol,  94.  I 

And*  25. 

May  be  an  executor,  or  administrator.     R.  Cro*  Car.  9* 

Though  his  king  be  in  enmity.     Adm.  Cro.  El.  683.  (*) 

By  the  st.  1  R.  3.  9.  an  alien  artificer  shall  not  remain,  Or  use  any  trade 
in  England,  unless  as  servant  to  a  subject,  on  pain  to  forfeit  all  has  goods. 

[*]By  the  same  st.  he  shall  not  make  any  cloth,  nor  put  any  wool  to  work* 

By  the  same  st*  he  shall  not  sell  in  gross,  but  by  retail. 

By  the  st.  1  R.  3.  9.  and  14  H*  8.  2*  he  shall  not  take  mj  servant,  or 
apprentice,  unless  his  son,  daughter,  or  a  subject  born,  on  pain  of  20/*  by 
the  st.  I  R.  3.  9.  and  of  101.  by  the  st.  14  H.  8.  2.  Nor  by  the  st.  21  H. 
8.  16.  above  two  servants  strangers  at  a  time. 

By  the  st*  14  H.  8.  2.  he  shall  not  keep  above  two  journeymen,  net  sub- 
jects, on  pain  of  10/.  .      . 

By  the  st  32  H.  8.  16.  s.  13.  he  shall  not  take  (a)  any  messuage,  or  shop, 

nor  any  let  him  such,  on  pain  of  5/. 

But  by  the  st.  22  H.  8.  13.  a  common  baker,  brewer,  surgeon,  or  scrive- 
ner, are  not  artificers. 

Nor,  a  vintner,  R.  3  Mod.  94.  . 

By  tke  st.  12  Car.  2.  18.  no  alien  shall  be  a  merchant,  or  factor  in  the. 

P  So  by°the  st.  15  Car.  2.  15.  an  alien  may  set  up  a  trad*  to  dress  hemp, 
flax,  make  twine,  or  nets  for  fishery,  or  cordage,  and  tapestjy  J""*11*8- 
By  the  st.  32  H.  8.  16.  s.  9.  every  alien  shall  be  subject  tg  the  laws.  (6) 
By  the  st.  27  Ed.  3.  2.  aliens  not  enemies,  may  safely  dwe|l  in  the  realm. 
Dy.  2.  in  Marg* 


(,)  The  father,  though  an  alien  enemy,  of  V^^TtlK 
entitled  to  the  custody  of  it,  unless  it  appear  probable  that  he  intends  to  remove  n  worn  me 

kingdom,  or  to  abuse  his  trust.     5  East,  221.  *«1m1«#i-l«.  ♦«  *  l«***j.     1  daund.  8.  n. 

£a)  But  he  may  hold  them  under  an  agreement  not  amounting  to  a  lease;.     J  oa«n« 

4  m*  Foreigner,  contracting  in  this  country  are  bouad  by  tae-law.  of  it/  *  T.Rjtt| 
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t  So  an  alien  artificer  may  hire  a  stable,  &c.  if  it  be  not  a  shop,  or  man- 
sion.     1  Sand.  8.     1  Sid*  309. 

By  the  st,  21  Jac.  19.  aliens  shall  have  advantage  of  the  statutes  against 
bankrupts. 

By  the  course  of  the  exchequer,  the  son  of  an  alien,  though  born  within 
the  realm,  being  a  merchant,  shall  pay  the  customs  and  duties,  as  an  alien, 
for  the  first  generation.     Litt.  140.     Agreed  Hard.  335.  (c) 

Vide  Trade,  (A  l,&c.) 

.  {  It  is  a  good  cause  of  challenge,  before  trial,  in  a  case  of  murder,  that  a 
juror  is  an  alien.     State  x>.  Quarrel,  2  Bay,  1 50. 

Whether  an  alien  may  be  an  attorney  or  counsellor  ?  Vide  Reg.  Gan.  2 
Caines'  Rep.  26 1 .  1  Johns.  Rep.  528.  Emmet's  case,  2  Caines'  Rep.  386. 

Whether  aliens  may  exercise  the  right  of  the  suffrage  in  election  of  borough 
and  charter  officers  ?  Stewart  v.  Foster,  2  Binn,  118.1 20.  Commonwealth 
v.  Woelper,  3  Serg.  &  Rawle,  29. 

A  citizen  of  the  United  States  may  lawfully  perform  a  contract  with  an 
alien,  flagrante  bello  entered  into  previous  to  the  war,  the  performance  be- 
ing made  to  the  agent  of  the  party,  residing  in  the   United  States.     Bu- 
chanan v.  Curry,  19  Johns.  Rep.  137.  } 

(C  8*)  Trial  per  medietatem  linguce. 

In  an  action  (d)  by  an  alien  against  an  alien,  by  the  st.  27  Ed.  3.  8.  the 
inquest  shall  be  by  all  aliens. 

And  by  the  same  stat.  and  the  st..28  Ed.  3.  13.  if  one  party  be  alien,  and 
the  other  denizen,  the  inquest  before  all  justices  shall  be  by  half  aliens,  if 
so  many  be  to  be  found  in  the  vicinage,  otherwise  by  so  many  as  are  to  bo 
found,  and  the  rest  denizens. 

And  this,  by  st.  28  Ed.  3.  13.  though  the  king  be  party. 

[*]And  this  privilege  has  always  been  allowed  since  the  statutes  in  all 
pleas,  and  before  all  justices,  if  it  was  demanded.     Dy.  144. 

If  the  alien  was  plaintiff,  as  well  as  if  defendant.  Dy.  144.  b.  and  144. 
a.  in  marg. 

,  4nd  jf  **">  defendant  does  not  pray  a  venire  facias  de  medietate  Hague*  the 
plaintiff  may.     Dy.  144.  b. 

So,  if  a  fall  inquest  does  not  appear,  there  shall  be  a  tales  de  medietate 
Itngua.     R.  Poph.  36. 

Or,  if  the  aliens  only  make  default,  so  many  aliens  may  be  added  upon 
the  tales.     Poph.  36.  r 

And  by  the  st.  8  H.  6.  29.  want  of  freehold  shall  be  no  challenge,  where 
.the  trial  is  per  medietatem  lingua.  # 

*u  BUit  *  J£C  defi!Ddant  does  a**  pray  a  venire  facias  de  medietate  lineua, 
the  plaintiff  need  not ;  for  a  trial  per  probos  et  legates  homines  will  be  good, 
uy.  Zo.  a*  14,4*  a*  ° 


b/lMGHa1i82.T«ri6.,r?:~2'  WMCh  *articul*r  rera"w  Ration  i»  now  abolished 

JPJktoZ erer^!^  *"*? ?TJ  *»«cipate  every  answer  which  can  be  given  to  itt 

toW^  T  5!  l«6^*^#v!  P,"n*ff;«rw<*  would  entitle  him,  though  an  alien  enem^ 

UKtL  *lLlrJ*5r?'  U  ?Mtot  $*  **M!d  *****  any  P^a  wnich  admit,  that  the  plain! 
wt  Am  a  mom  tlandt  m  court.     lOfcW    39ft      i»  r,.t    «u      «   ^T^T-    ..      .ILplTt 

alien  principal  on  whose  behalf  a  bSuj,,^.  •  •  ^-  W6*~"  T^  *J«c«,on  °Mt  *•»• 
fcecomS  an  enemy  since  C^^fwa^mld?  """*  »  a-umpsft  in  hi.  own  name,  ha. 
16  East,  S60.-I.  Alien  emn^fa  thTnC^ff  2E*n.b"  ^  ?**** ***  W-  """' 
rily  staying pteoeedinga,    afiJS  3»u    plamtlff  ,mce  ^  TerdM;t  -  ™ Kronnd  for  ««««*- 
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So  in  high  treason,  the  trial  shall  not  be  per  medutatem  lingua.  R.  Dy» 
144.  b.  145.  a. 

Nor,  where  an  alien  sues  as  administrator,  or  executor,  en  auter  droit,  if 
the  intestate  or  testator  was  not  an  alien.  R.  Cro.  El.  275.  Dy.  28.  a.  in 
marg. 

(D)  DENIZEN. 

(D  1.)  By  whom  made,  and  how. — Vide  how  naturalized,  ante,  B  2. 

The  king  only  has  the  prerogative  to  make  any  alien  to  be  a  denizen- 
7  Co.  25.  b.  Calvin.     2  Rol.  93. 

And  cannot  grant  this  prerogative  to  any  other.     7  Co.  25.  b.  2  Rol.  93. 

The  usual  manner  of  a  denization  is  by  letters  patent.  7  Co.  6.  a.  Cal- 
vin. 

So  it  may  be  by  parliament.     7  Co.  6.  a.  Calvin* 

Or,  by  conquest ;  for  if  the  king  conquers  another  kingdom,  all  his  sub- 
jects are  immediately  denizens  of  that  kingdom.  7  Co.  6.  a.  Calvin.  The 
king  may  make  any  one  a  denizen  for  life.  7  Co*  6,  a.  Calvin.  Per  Mont. 
2  Rol.  95.     2  Cro.  539.     Co.  L.  129.  a. 

Or,  only  for  years.     2  Cro.  539. 
-  Or,  for  himself  and  the  issue   of  his  body.     7  Co.  6.  a.  Calvin.     Per 
Mont.     2  Rol.  95.     Co.  L.  129.  a. 

Or,  for  him  and  his  heirs,  generally.     7  Co.  5«  b.  Calvin. 

So  he  may  make  one  a  denizen  for  a  particular  purpose  ;  as,  quod  in 
qmbusdam  curiis  audiatur  ut  Anglus.     Co.  L.  1 29.  a. 

So  he  may  make  one  a  denizen,  upon  condition.     Co.  L.  1 29.  a.  7  Co. 

6»  a.  Calvin. 

And  by  the  st.  32  H.  8.  16.  all  aliens  made,  or  to  be  made  denizens,  shall 
be  obedient  to  the  statutes  of  the  realm ;  and  in  the  letters  patent  of  deni- 
zation, a  proviso  shall  be  inserted,  that  they  shall  be  so. 

But  this  proviso  does  not  make  a  condition  ;  for  if  he  do  not  homage,  nor 
be  obedient  to  the  law,  he  shall  be  punished  as  the  law  requires,  yet  his  de- 
nization is  not  void.     R.  1  Rol.  195.  E.     Lane,  58,  9. 

[*](D  2.)  The  privileges  of  a  denizen. 

If  a  man  be  made  denizen,  he  shall  have  the  privileges  of  a  subject  born  a 
parte  post :  As,  his  issue  born  after  his  denization  may  inherit  to  him. 

Co.  L.  Ul  a.  .        . 

But  if  a  man  be  made  denizen,  his  issue  born  before  shall  not  inherit  to 

him.     Co.  L.  8.  a.  -  t . 

If  the  father  be  a  subject  born,  and  his  son  an  alien :  though  he  be  made 
denizen,  he  cannot  inherit  to  his  father.     Per  Hale,  1  Vent.  419.  Co.  L. 

*  If  a  father,  a  subject,  has  issue  two  aliens,  who  are  made  denizens,  and 
the  one  dies  without  issue,  the  other  cannot  inherit  to  him.     R.  1  Vent. 

So,  if  the  grandfather  be  a  subject,  the  father  an  alien  and  made  denizen, 
the  son  a  subject  born,  and  the  father  dies  in  the  life  of  the  grandfather,  the 
son  cannot  inherit  to  his  grandfather.     1  Vent.  419. 

Though  born  after  the  denization  of  the  father.     1  Vent.  419. 

If  a  wife  be  an  alien,  and  after  alienation  of  lands  by  her  husband,  made 

1*551] 
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demzet,  m4  tbeo  the  husband  dies,  she  shall  not  he  endowed,    Co.  L. 
33.  a, 

(D  3.)  Who  shall  pot  be  a  denizen. 

But  if  the  king  grant  an  office  to  an  alien,  that  does  not  njake  him  a  denU 
pen  ;  for  it  shall  not  enure  to  two  intents.     3  Leo.  243. 

So,  if  an  alien  immediately  after  his  birth  comes  into  England,  and  there 
continues  all  the  time  afterwards,  it  does  not  ijiake  him  a  denize!}.  1  {tol, 
195. 1.  16. 

ALIENATION. 

(A)  ALIENATION,  BY  THE  KING'S  TENANT. 

(A  1.)  When  it  shall  pot  be,  without  licence,  p.  551, 
(A  2.)  When  it  may.  p.  552. 

(B)  ALIENATION  BY  THE  TENANT  OP  A  COMMON  PERSON 

p.  552. 

(A)  ALIENATION,  BY  THE  KING'S  TENANT, 

(A  1,)  When  it  shall  not  be,  without  licence. 

By  the  common  law,  no  fine  was  paid  for  an  alienation  without  the  king's 
licence,    Co.  Lt  43,     St  Pr.  27.  b.  ^^ 

But  when  by  the  at.  M.  Cb.  cap.  32.  it  was  provided,  that  none  shall  give 
or  sell 1  more  of  his  land,  than  that  of  the  residue  the  lord  may  hare  bis  servi- 
ces, a  fine  was  claimed  by  the  king,  if  his  tenant  aliened  without  his  licence. 
t>o.  L.  43.  a. 

t  JP^v7^6/**  !  Ed*  3*  12'«t  was  enacted,  that  the  land  should  not  be 
w^outlic       *        P       ^  chailce,7  by  due  process,  for  the  alienation 

By  the  st.  1 7  Ed.  2.  7,  the  king  has  used  to  rate  serjeanties,  aliened  wittV, 
out  licence,  by  a  reasonable  extent. 

The  usual  fine,  for  an  alienation  without  licence,  was  the  value  of  the 
land  for  a  year.    2  Inst,  67.    Sav.  16, 

valued  1ffit£  ^av3.^  **"*"'  ^  **  ***  "*  *  **  ^ 

made  by7a  &£.  **  ^  8*  *'  "*  ' *  **  ^  for  *  pard°D  °f  "»  ■*■■*• 

|ioSb%!?/.alie^ti0n  8bftU  *  ***  hy  evei*  t<5nant  °f  *»  *H>  "** 
If  he  has  oqly  a  reversion  in  fee,  and  aliens  without  licence :  But  the  fine, 

tate,  shall  not  be  levied  upon  him.     R,  Sav.  1 7, 65.     Vider2  Inst.  67. 
stand  sef«d!  Sef     '  "^  *"  '  ^^  bj  ^  *  "•  Up°n  a  ^"^  * 
frougt^  «—*  or  levy  a  fine, 

^aJS**  *5  "^  ?8tate-tail'  ">d  the  tenant  in  tail  make  several  alienations, 

ff&E££  K  CTejeA.t0  *" i88ue  in  tai1'  wh0  '»  remind    fte&S 
1  pfegf^1 Pf  me>  CQptlflUe  a  cha^e  wpon  him.    R.  Say.  65, 
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And  all  the  lands  of  the  alienor,  as  well  ps  the  land  aliened,  are  liable  to 
this  fine.     4  Leo.  47, 

(A  2.)  When  it  may, 

But  for  alienation  of  land  held  of  the  king,  as  of  an  honour,  and  not  in  ca- 
pitey  no  fine  was  due.     Bro.  Alienation"  11. 

Nor,  for  the  alienation  of  the  tenant  paravail,  where  the  mesne  held  of 
the  king. 

So,  if  there  was  a  licence,  or  pardon  of  alienation  to  the  feoffees,  &c.  no 
fine  should  he  paid  for  any  use,  which  arises  out  of  the  estate  of  the  feoffees. 

So  tenant  for  life  shall  not  be  charged  with  the  fine,  for  the  alienation  of 
him  in  reversion,     R.  Say.  1 7.  65.     2  Inst.  67. 

Nor,  tenant  in  dower  for  the  alienation  of  her  husband ;  for  she  claims 
paramount.     Vide  Sav,  65, 

So  now,  by  the  st.  12  Car.  2.  24.  all  fines  for  alienations,  seizures,  and 
pardons  for  alienations  are  taken  away,  and  discharged  from  24th  Feb, 
1645. 

But  it  is  provided,  that  this  shall  not  be  construed  to  take  away  any  fines 
for  alienation  due  by  particular  customs  of  particular  manors,  and  places, 
otherthanfinesforalienationof  lands  holden  immediately  of  the  king  in  capiU. 

(B)  ALIENATION  BY  THE  TENANT  OP  A  COMMON  PERSON. 

So,  by  the  particular  custom  of  any  manor,  the  lord  shall  have  a  fine  upon 
the|alienatk>n  of  his  tenant  in  lee.     14  H.  4.  1.  a, 

[*]But  a  custom,  to  pay  a  fine  of  a  year  and  a  half's  rent  of  the  whole, 
upon  the  alienation  of  any  part,  is  not  good*     2  Vent.  134,  5. 

So,  a  custom  to  pay  a  one,  upon  an  alienation  by  a  tenant  only  for  life. 
Semb.  2  Vent,  1 35. 

Alirnation  of  Copyhold.    Vide  Copyhold,  (I  l.*-M2.) 
Alienation  by  a  Corporation.     Vide  Franchises,  (F  18.) 
By  Husband  and  Wipe.     Vide  Baron  and  Feme,  (G  1,  &c. — P  1.) 
By  Tenant  in  Tail.      Vide   Piscontinuance,   (A  4,  &c. — B — C  1, 

&c») — Estates,  (B  22,  &c.  33.) 
Forfeiture  by  Alienation.     Vide  Copyhold,  (M  2.) — Forfeiture, 

(A  1,  &c.) 

ALIMONY. 

Vide  Chancery,  (2D  l,&c.) 

allegiance. 

(A)  ALLEGIANCE  5  WHEN  DUE.  p.  553. 

(B)  OATH  OF  ALLEGIANCE,  &c.  p.  554. 

(B  1,)  By  the  common  law.  p.  554. 

(B  2.)  By  statute  law*— Who  ought  to  take  them.  p.  554. 

(B  3.)  Who  may  tender  them.  p.  557. 

(B  4.)  The  penalty,  p.  558. 
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(A)  ALLEGIANCE ;  WHEN  DUE. 

Allegiance,  or  ligeance,  is  the  lawful  obedience  which  a  subject  is  bound 
to  render  to  his  sovereign. (a)     Co.  L.  129.  a.  7  Co.  4.  Calvin. 

And  it  is  due  proprium  quarto  modo  to  the  king,  omni,  soli,  et  semper  7 
Co.  12.  a.  Calvin.  » 

It  is  due  to  the  king  in  his  natural  capacity.     7  Co.  10.  a.  Calvin. 

So  allegiance  is  due  from  a  natural  subject  to  the  king  in  all  places,  and 
all  kingdoms.  7  Co.  7.  b.  Calvin.(6)  For  he  has  always  the  king's  protec- 
tion.    7  Co.  9.  b.  Calvin. 

{  The  allegiance  which  a  person  owes  to  his  government,  cannot  be  dis- 
charged, by  the  act  of  naturalization  in  a  foreign  country ;  but  his  duties 
arising  from  his  natural  allegiance,  remain  unchanged  and  unimpaired. 
Ainslie  v.  Martin,  9  Mass.  Rep.  461. 

Nor  can  he,  in  any  way  discharge  himself  from  his  allegiance  to  bis  na- 
tive country,  unless  the  protection  which  is  due  to  him,  is  unjustly  denied 
him.     Ibid. 

And  on  the  other  hand,  the  sovereign  cannot  refuse  protection  to  any 
sdbject.  Ibid.  Vide  Lessee  of  Jackson  v.  Burns,  3  Binn.  85.  United 
States  v.  Gillies,  1  Peter's  Rep.  161.  } 

Though  he  hath  abjured  the  realm.     7  Co.  9.  b.  Calvin. 

So  ligeance  is  naturalis,  acquisita,  vel  localis.     7  Co.  5.  b.   Calvin. 

As,  every  subject  born,  immediately  upon  his  birth  ought  to  pay  a  natural 
allegiance  to  his  sovereign,  and  is  called  a  natural  liege-man,  as  the  king  is 
said  to  be  his  natural  liege  lord.     7  Co.  4.  b.  5.  a,  b.  Calvin. 

So  a  man  naturalized  or  made  denizen,  acquires  a  ligeance  to  the  king.  7 
Co.  5.  b.  Calvin.     Vide  Alien,  (B  2.— D  1,  &c.) 

[*]So  a  man,  who  comes  under  the  dominion  of  the  king,  ought  to  pay  a 
local  allegiance  ;(c)  for  he  has  his  protection.     7  Co.  5.  b.  6.  a.  Calvin. 

And  therefore,  if  an  alien  friend(cf)  come  into  England,  and  commit  trea- 
son, the  indictment  shall  be  contra  ligeantiai  sua  debitum.  7  Co.  6.  a. 
Calvin. 

But  ligeance  is  reciprocum  ligamen,  quia  sicut  sttbditus  tenetur  ad  obedien- 
tia?n,  ita  rex  tenetur  ad protectionem.     7  Co.  5.  a.  Calvin. 

So  an  alien  enemy,  if  he  comes  into  the  realm,  does  not  owe  any  aJle* 
giance,  and  cannot  be  indicted  for  treason ;  but  shall  be  punished  by  the 
martial  law.     7  Co.  6.  b.  Calvin. 

(B)  OATH  OF  ALLEGIANCE,  &c. 

(B  1.)  By  the  common  law. 

By  the  antient  law  in  the  time  of  king  Arthur,  and  afterwards  revived  in 
the  time  of  king  Edgar,  every  man  of  the  age  of  twelve  years  or  upwards 
ought  to  have  been  sworn  to  the  king  in  the  tourn,  or  in  the  leet.  Co.  L. 
68.  b.  172.  b.  7  Co.  6.  b.  7.  a.  Calvin.     1  Bui.  199. 

But  an  alien  shall  not  be  sworn  in  the  leet.     Pal.  14. 


(a)  Who  is  defined  a  king  in  full  and  peaceable  poesetiion.    Fott.  C.  L.   184. 188.  597. 
400. 

(b)  1  Blk.  Com.  369.    Foster's  C.  I*  7. 59.  184. 
VO  1  Blk.  Com.  370. 

(d)  Or  enemy.     Foster,  C.  L.  185. 
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(B  2,)  By  statute  law. — Who  ought  to  take  them. 

Vide  Officer,  (K  7.) 

So  now,  by  the  st.  1  EI.  1.  s.  19.  every  archbishop,  bishop,  nnd  other  ec- 
clesiastical person,  and  officer,  and  every  judge,  justice,  mayor,  and  other 
temporal  officer,  and  every  person  who  has  fees  or  wages  of  the  crown,  shall 
take  the  oath  of  supremacy  and  fidelity,  therein  declared  and  set  forth. 

So,  s.  24,  25.  every  person,  before  he  sue  livery,  or  ouster  It  main,  do 
homage,  be  received  into  the  queen's  service,  take  orders,  or  any  degree  in 
the  university. 

So,  by  the  st.  5  Eliz.  1 .  s.  5.  ever}'  schoolmaster,  public  or  private  teach- 
er of  children,  bencher,  reader,  utter  barrister,  antient  of  any  house  of  court, 
principal  of  any  inn  of  chancery,  attorney,  prothonotary,  philizcr,  sheriff, 
escheator,  feodary,  and  all  persons  admitted  to  any  office  at  common  law 
or  other  law,  shall  take  the  said  oath. 

By  the  st.  3  Jac.  4.  the  oath  of  allegiance  is  prescribed  :  (e) 

..  .■         i    I.      ■■       ■  ■      ■  ..■  ■  ■ .      »  . .  ■  .  . ,        i   .  .. 

(0  1.  The  present  form  of  the  oath  of  allegiance  is  established  by  st.  1  G.  I.  st.  2.  c.  13. 
said  taken  from  1  W.  &  M.  st.  1.  c.  8.  which  abrogated  the  old  oath  prescribed  by  st.  Jac. 
—4.  The  oath  of  abjuration  was  first  required  to  be  taken  by  st.  13  W.  3.  c.  6.  bat  was 
mfterwardt  altered  by  1  Ann.  st.  I.  c.  22.  5  Ann.  c.  8.  6  Ann.  c.  7.  1  6.  1.  st.  2.  c.  13. 
and  was  settled  by  the  6  G.  3.  c  63,  according  to  its  present  form.— 3.  The  oath  ofsupnma- 
*y,  which  was  first  appointed  to  be  taken  in  the  reign  of  H.  8.  and  afterwards  modified  in 
the  reign  of  Elizabeth,  was  finally  settled  by  1  W.  &  M.  st.  I.e.  8.  according  to  the  present 
form.— -4.  By  st.  1  G.  1.  st.  2.  c.  13.  as  amended  by  the  2  G.  2.  c.  31.  9  G.  2.  c.  26.  and 
6  G.  3.  c.  63.  every  person  that  shall  bear  any  office,  civil  or  military,  or  shall  receive  any 
pay,  salary,  fee,  or  wages,  by  patent  or  grant  from  his  majesty,  or  shall  have  any  command 
or  place  of  trust  under  his  majesty,  or  by  bis  authority,  in  Great  Britain,  or  in  the  navy, 
or  in  Jersey  or  Guernsey,  or  shall  be  of  the  household,  or  in  the  service  or  employment  of 
his  majesty ;  and  all  ecclesiastical  persons,  heads,  and  other  members  of  colleges,  and  halls 
in  any  university,  that  are  of  the  foundation,  or  enjoy  any  exhibition,  being  of  the  age  of 
18  years ;  and  all  persons  teaching  or  reading  to  pupils,  and  all  schoolmasters  and  ushers, 
and  all  preachers  and  teachers  of  separate  congregations  ;  all  constables^  and  every  se  r- 
jeant  at  law,  counsellor  at  law,  barrister,  advocate,  attorney,  solicitor,  (writer  in  Scotland) 
proctor,  clerk,  or  notary,  practising  in  any  court,  shall  take  the  oaths  of  allegiance,  abjura- 
tion, and  supremacy,  in  Ct.  K.B.,  C.  B.,  or  Exc.  at  Westminster,  or  at  the  Quarter  Ses- 
sions of  the  county,  &c.  where  such  person  shall  be  or  reside,  at  anytime  within  six  cal« 
endar  months  after  he  shall  be  admitted  into,  or  enter  upon,  any  such  preferment,  &c.  or 
come  into  such  capacity,  or  take  upon  him  such  practice,  &c  ;  and  every  person  taking 
the  same  shall  subscribe  his  name,  or  if  he  cannot  write  make  his  mark,  and  during  the  time 
of  taking  said  oaths,  all  pleas  and  proceedings  shall  cease — 5.  But  persons  beyond  the  seas 
may,  by  9  G.  2.  c.  26.  s.  4.,  take  and  subscribe  said  oaths  within  six  calendar  months  after 
their  return  to  or  arrival  in  Englaud. — 6.  The  1  G.  1.  st.  2.  c.  13.  is  declared  (by  s.  20.) 
not  to  extend  to  the  office  of  tithingman,  headborough,  overseer  of  the  poor,  churchwarden, 
surveyor  of  the  highways,,  or  any  like  inferior  civil  office  ;  or  to  the  office  of  forester,  or 
keeper  of  any  park,  chase,  warreu,  or  game,  or  bailiff  of  any  manor  or  lands,  nor  to  any  such 
private  offices.  And  by  s.  18.  offices  of  inheritance  are  also  excepted,  in  case  a  deputy  shall 
be  substituted  who  shall  take  the  oaths  prescribed  by  this  act,  and  also  qualify  himself  ac- 
cording to  the  25  C.  2.  c.  2.  and  so  as  such  deputy  shall  be  approved  of  by  the  king  undet 
his  privy  signet 7.  By  s.  9.  the  proper  officer  shall  have  of  every  person  taking  and  subscrib- 
ing said  oaths,  2*. ;  and  a  register  of  the  names  of  all  persons  who  shall  take,  &c.  said 
oaths,  is  thereby  required  to  be  kept  in  a  book,  and  of  the  time  when  they  took,  &c.  the 
same,  to  which  any  person  may  resort. — 8.  But  by  n.  31.  no  seaman  or  soldier,  under  the 
decree  of  a  commission  or  warrant  officer,  shall  pay  any  foe  on  taking  the  oaths..— 9.  By  s. 
7.  all  persons  that  shall  neglect  or  refuse  to  take  said  oaths  and  subscribe  thereto,  shall 
be  incapable  to  enjoy  such  offices,  &c.  or  any  profit  appertaining  to  them,  and  every 
such  office,  &c  shall  be  void.  But  by  s.  14.  any  person  who  shall  so  lose  or  forfeit  any 
office,  shall  be  capable  of  a  new  sjant  of  such  office,  or  of  any  other,  upon  taking  or  sub- 
scribing said  oaths,  so  as  such  office  be  not  granted  or  enjoyed  by  some  person  at  the  time 
of  regranting  thereof.— 10.  By  st.  25  Car.  2.  c.  2.  as  amended  by  the  9  G.  2.  c.  26.  every 
person  that  shall  bo  admitted  into  any  office  civil  or  military,  or  receive  any  pay,  salary, 
fee,  or  wages,  by  reason  of  any  patent  or  grant  of  his  majosty,  or  have  any  command  or 
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[*]And  by  the  st*  7  Jac*  6.  all  persons  above  18,  of  whatever  sex  or  de- 

S;ree  therein  intended,  shall  take  it,  viz*  every  archbishop  and  bishop,  be- 
bre  the  lord  chancellor  or  lord  keeper : 

[*]An  ecclesiastical  judge  or  officer,  before  the  archbishop,  bishop*  or  or- 
dinary of  the  diocese,  where  he  exercises  his  office  i 

Every  person  of  or  above  the  degree  of  a  baron  or  baroness,  and  all  of 
the  privy  council,  and  the  presidents  of  Wales,  and  the  north,  before  four  of 
the  privy  council,  of  whom  the  lord  chancellor,  treasurer,  privy  seal,  or  sec- 
retary to  be  one ;  or,  if  above  thirty  miles  from  London,  before  the  bishop 
of  the  diocese,  or  such  whom  the  lord  chancellor,  or  lord  keeper  by  dedinm 
polestatem  shall  authorize  : 

The  servants  of  the  king,  queen,  or  prince,  &c.  before  lord  steward,  &c# 

Judges,  justices  of  peace,  sheriffs,  or  other  officers  of  justice,  or  who  re- 
ceive a  fee  of  the  king,  before  lord  chancellor,  or  lord  keeper,  treasurer,  ad- 
miral, warden  of  the  cinque  ports,  chief  justice  of  B.  R.  or  C.  B.  justices  of 
assise  in  the  county  where  they  reside,  or  other  whom  the  lord  chancellor 
or  keeper  shall  authorize  : 

Mayor,  or  other  chief  officer  of  a  corporation,  before  such  who  adminis- 
ter the  oath  of  office ;  aldermen,  and  under  officers,  and  every  freeman  of  a 
corporation,  before  the  chief  officer  in  the  open  hall : 

All  of  the  house  of  commons,  before  their  entry  into  the  house  in  every 
parliament,  before  the  lord  steward,  or  his  deputies  s 

Master  of  the  ordnance,  lieutenant  of  the  tower,  and  mint  master,  the  four 
principal  officers  of  the  navy  under  the  lord  admiral,  before  lord  chancel- 
lor, or  lord  keeper,  or  lord  admiral  i  and  all  officers,  &c.  of  the  tower,  be- 
fore the  lord  lieutenant  of  the  tower  : 

Vice-admirals,  captains,  and  soldiers  in  the  king's  ships  before  any  two 
of  the  said  principal  officers  of  the  navy : 


place  of  trust  cinder  or  by  authority  of  the  king,  in  England,  Wales,  or  Benrick-ypon- 
Tweed,  or  in  the  nary,  or  in  Jersey  or  Guernsey,  or  be  in  any  service  or  employment  in  his 
majesty's  household  or  family,  and  reside  within  the  cities  of  London  or  Westminster,  or 
within  90  miles  of  the  same,  shall  make  and  subscribe  the  declaration  against  trantvbttan- 
itoJton,  therein  set  forth. — 11.  Which  declaration  is  to  be  made  at  the  same  places  and 
times  as  above  limited  by  0  6.  2.  c.  26.  for  taking  and  subscribing  the  oaths  of  allegiance, 
abjuration,  and  supremacy. — 12.  And  by  the  26  Car.  2.  c.  2.  s.  2.  as  amended  by  the  16 
G«  2.  c.  30.  s.  3.  the  several  persons  above  enumerated  C except  those  of  the  household,  fee.) 
are  further  required  to  receive  the  sacrament  of  the  lord's  supper  according  to  the  usage  of 
the  church  of  England,  within  six  months  after  their  admittance  in,  or  receiving  any  f  och 
authority  or  employment,  in  some  public  church,  upon  some  Sunday  immediately  after  di- 
vine service  and  sermon.— -13.  And  by  25  Car.  2.  c  2.  s.  3.  every  of  the  said  persons  Id  the 
respective  court  where  he  takes  the  said  oaths,  shall  first  deliver  a  certificate  of  hit  receiv- 
ing the  sacrament,  under  the  hands  of  the  respective  minister  and  churchwarden,  and  shall 
then  make  proof  of  the  truth  thereof  by  two  witnesses  upon  oath,  which  shall  be  put  upon 
record  in  the  respective  courts. — 14.  And  by  s.  10.  the  like  register  shall  be  kept  ofth* 
making  and  subscribing  the  declaration  against  transubstantiation.— 1 5.  By  s.  4.  every  person 
that  shall  neglect  or  refuse  to  take  the  sacrament,  &c  shall  be  disabled  to  hare  or  enjoy 
any  of  the  said  offices  or  employments,  or  any  profit  appertaining  thereto,  and  every  such 
office  shall  be  void.  But  by  s.  14.  such  person  shall  be  capable  of  a  new  grant  of  such  of- 
fice or  any  other,  upon  taking  the  sacrament,  &c.  as  required  by  this  act,  so  as  inch  office  be 
not  granted  to  and  actually  enjoyed  by  eome  other  person  at  the  time  of  regranting  thereof. 
— 16.  By  s.  11.  this  act  is  declared  not  to  extend  to  offices  of  inheritance,  so  as  the  pertan 
on  joying  any  such  office  shall  appoint  a  sufficient  deputy,  who  should  take  the  oaths,  receive 
the  sacrament,  and  subscribe  the  said  declaration,  in  manner  as  officers  are  by  this  act  ap- 
pointed to  do  ;  and  so  as  such  deputies  shall  be  approved  of  by  the  king  under  his  privy  ag- 
net — 17.  This  act  contains  the  same  exception  (s.  17.)  as  to  inferior  civil  offices  and  private 
offices,  as  the  1  G.  1.  st.  2.  c.  13.  supra ;  but  includes  also  high  and  petty  constables :  and 
by  s.  16.  non-commissioned  officers  in  the  navy  are  excepted,  provided  they  shall  only  sub- 
scribe the  declaration  against  transubstantiation  as  above  required. 
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Oath  of  allegiance,  8rc  509 

All  persons  having  the  charge  of  forts,  &c.  captains  of  soldiers  within  the 
realm,  before  justices  of  assize,  or  two  justices  of  peace : 

Doctors,  advocates,  and  proctors  of  the  civil  law,  and  their  clerks,  before 
the  bishop  of  the  diocese  where  they  reside  : 

All  who  sue  livery,  or  ouster  le  main,  before  the  master,  or  surveyor,  or 
attorney  of  the  court  of  wards,  in  open  court : 

.  Serjeants  at  law,  servants  to  the  judges,  and  officers  in  Serjeant's  Inn,  be- 
fore one  of  the  chief  justices,  or  chief  baron  : 

AU  subjects  in  inns  of  court,  and  principals  and  treasurers  of  inns  of  chan- 
cery, before  the  benchers,  or  readers  of  the  6aid  houses :  and  all  admitted 
into  inns  of  chancery,  before  the  principal,  or  treasurer,  and  antients,  or  four 
of  them,  in  their  open  halls  : 

Prothonotaries,  filizers,  officers,  attornies,  and  clerks  of  any  court  of  re- 
cord, before  the  judges  of  the  same  court : 

Clerks  of  chancery,  and  all  officers  of  chancery,  before  the  master  of  the 
rolls,  or  two  masters  in  chancery  : 

Parsons,  vicars,  and  curates,  and  others  in  orders,  schoolmasters,  and:  ush- 
ers, before  the  bishop  of  the  diocese,  or  ordinary,  in  open  court : 

Vice-chancellors  of  both  universities,  heads  of  colleges  and  halls,  proctors, 
and  beadles,  before  the  senior  masters  in  convocation  :  and  [*]others  pro- 
tooted  to  any  degree,  before  the  vice-chancellor  in  the  congregation  house : 
all  fellows,  and  scholars  of  houses,  before  the  head  of  such  house,  in  the 
open  hall : 

Doctors  of  physic,  or  admitted  into  the  college  of  physicians,  before  the 
president  of  such  college. 

By  the  st.  25  Car.  2.  2.  all  persons  admitted  into  any  office,  civil  or  mili- 
tary, or  who  shall  receive  any  salary,  fee,  &c.  by  patent,  or  .grant  from  th* 
crown,  or  have  any  place  of  trust,  or  in  the  navy,  or  service  in  the  house- 
hold of  the  king,  or  duke  of  York  shall  take  the  said  oaths  of  supremacy 
and  allegiance  the  next  term,  or  at  the  next  quarter  sessions  of  the  place 

where  he  resides. 

So,  by  the  st.  1  W.  and  M.  6.  all  persons  required  to  take  the  aforesaid 
oaths,  shall  instead  take  the  oaths  thereby  prescribed. 

So,  by  the  st.  7  &  8  W.  3.  24.  all  who  shall  act  as  Serjeant,  counsellor, 
barrister,  advocate,  attorney,  solicitor,  proctor,  clerk,  or  notary,  not  having 
before  taken  the  said  oaths,  shall  incur  a  praemunire. 

By  the  st.  13  &  14  W.  3.  6.  and  1  Ann.  22.  all  in  office,  &c.  (as  by  the  st. 
25  Car.  2.  2.)  and  all  ecclesiastical  persons,  members  of  colleges  and  halls 
in  either  university,  of  the  foundation,  (being  1 8),  all  teaching  pupils  in  the 
university  or  elsewhere,  schoolmasters,  ushers,  teachers  of  separate  congre- 
gations, all  who  act  as  serjeant,  &c.  (as  by  the  st.  7  and  8  W.  3.  24.)  shall 
take  the  oath  of  abjuration  in  three  months  after  admission  to  such  place,  or 
practice,  in  one  of  the  courts  at  Westminster,  or  at  the  quarter  sessions  of  the 
place  where  he  resides  ;  or  at  the  next  term  or  quarter  sessions,  though  af- 
ter three  months. 

So,  by  the  st.  6  Ann.  14.  and  8  Ann.  15.  all  officers,  civil  and  military, 
in  Scotland  shall  take  the  oaths  of  allegiance,  assurance,  and  abjuration  in 
the  courts  of  session,  justiciary,  or  exchequer  of  Scotland,  or  quarter  ses- 
sions there  ;  or  in  chancery,  B.  R.,  C.  B.,  or  exchequer,  in  England. 

So,  by  the  st.  1  Geo.  1.13.  all  persons  in  office,  &c.  (as  by  the  st.  1  Ann. 

22.)  constables,  writers  in  Scotland,  being  in  London  or  Westminster,  or 

thirty  miles  distance,  on  1st  day  of  Michaelmas  term,  shall  take  the  oaths  in 

chancery,  B.  R.,  C.  B*,  or  exchequer,  the  same  term,  or  otherwise  before 
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23d  January,  at  the  quarter  sessions  of  the  place  where  he  shall  reside  on 
1st  Dec.  1715.     And  all  who  come  after  into  office,  &c.  shall  do6o  in  three 

months. 

By  the  st.  2  Geo.  2.  31.  it  is  sufficient  if  any  take  the  oaths  before  the 
end  of  the  next  term,  or  before  next  quarter  sessions,  though  not  within 
three  months  ;  or  if  beyond  sea,  within  four  months  after  return  ;  and  all 
omissions  before,  pardoned. — So,  by  the  st.  4  Geo.  2.  6.  omissions  of  such, 
who  take  the  oaths  before  23d  Jan.  1731.  By  the  st.  6  Geo.  2.  4.  before 
29th  Sept.  1733.  By  the  st.  7  Geo.  2.  10,  before  29th  Sept/  1734.  By 
the  st.  12  Geo.  2.  6,  before  28th  Nov.  1739. 

(B  3.)  Who  may  tender  them. 

By  the  st,  5  El.  1 .  the  bishop  may  tender  the  oath  of  supremacy  and  al- 
legiance required  by  1  El.  1 .  to  any  spiritual  or  ecclesiastical  person  within 
his  diocese. 

And  the  lord  chancellor  or  keeper  may  grant  a  commission  to  tender  it  to 

Vy  therein  named. 

[*]The  commissioners  may  tender  the  oath  to  all,  though  not  named  by 
their  commission.     R.  Ray.  445. 

Though  they  are  not  ministers,  or  officers  mentioned  by  the  act.  R.  Ray. 

445. 

By  the  st.  3  Jac.  4.  s.  13.  the  bishop,  or  two  justices  of  peace,  may  ten- 
der die'  oath  of  allegiance  therein  required  to  any  convict  or  indicted  for 
recusancy,  or  who  hath  not  taken  the  sacrament  twice  the  year  past,  and 
may  examine  on  oath  persons  unknown,  who  pass  through  their  county,  and 
if  they  do  not  deny  being  recusant,  and  not  having  received  the  sacrament, 
may  (if  not  noblemen  or  noblewomen)  tender  them  the  said  oath. — So  jus- 
tices of  assize  and  gaol  delivery.     R.  Skin.  11. 

And  s.  41.  six  of  the  privy  council,  whereof  the  lord  chancellor,  treasurer, 
or  secretary  of  state  to  be  one,  may  tender  to  nobility. 

By  the  st.  7  Jac.  6.  s.  26.  any  of  the  privy  council,  or  the  bishop  of  the 
diocese,  may  require  any  nobleman  or  noblewoman  of  eighteen  years  of  age, 
or  any  two  justices  of  peace  of  the  county,  or  corporation,  may  require  any 
other  person  of  that  age,  to  take  the  said  oath  ;  and  if  any  baron  or  baroness 
of  that  age  be  indicted,  or  convicted  for  not  coming  to  church,  or  receiving 
the  sacrament,  three  of  the  privy  council,  of  whom  the  lord  chancellor, 
treasurer,  privy  seal,  or  secretary  to  be  one,  shall  require  such  oath  :  and  if 
any  of  that  age,  and  under  that  degree,  be  so  indicted  or  convict ;  or,  if  the 
minister,  constable,  and  church-wardens,  or  any  two  of  them,  complain  to  a 
justice  of  peace  where  the  person  suspected  dwells,  one  justice  of  peace  shall 
require  it. 

So  two  justices  of  peace  may  issue  a  warrant  against  any  one  to  bring  him 
before  them,  in  order  to  take  the  oath.     R.  1 2  Co.  1 30. 

But  a  constable,  upon  such  warrant,  cannot  break  open  a  house  to  take 
him.     12  Co.  131. 

By  the  st.  1  W.  &  M.  8.  persons  shall  take  the  oaths  there  prescribed,  be- 
fore those  enabled  to  tender  the  former  oaths. 

So,  by  the  st.  7  &  8  W.  3.  27.  those  who  may  lawfully  tender  the  oaths, 
may  tender  or  summon  any  to  take  the  said  oaths. 

So>  by  the  st.  1  Geo.  13.  s.  10.  two  or  more  justices  of  the  peace,  or  any 
►  appointed  by  the  king  by  order  in  privy  council,  or  by  commission  under  the 
great  seal,.may  tender  the  said  oaths  to  any  they  suspect  to  be  dangerous,  of 
.  disaffected  to  the  government.  . 
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So,  8*  11.  by  writing  under  their  hands  and  seals,  they  may  summon  any 
to  appear  before  them  at  a  certain  time  therein  appointed,  to  take  the 
£&id  oaths ;  which  summons  shall  be  served  on  him,  or  left  at  his  dwelling 
or  usual  abode,  with  one  of  the  family. 

(B  4.)  The  penalty,  (/) 

By  the  st.  1  Eliz.  1  .  he,  who  obstinately  refuses  the  oath  there  prescrib- 
ed, shall  lose,  for  his  life  only,  every  ecclesiastical  or  temporal  promotion, 
or  office,  or  benefice  he  had  at  the  time  of  the  refusal. 

By  the  st.  5  Eliz.  1.  he  who  refuses  it,  when  he  ought  to  take  it,  or  it  is 
tendered,  incurs  a  praemunire.     1  Bui.  197. 

So,  by  the  st.  3  Jac.  4.  s.  14.  if  a  person  refuse  the  oath  therein  pre- 
scribed, [*]when  tendered  by  the  bishop  or  two  justices,  or  to  be  examined 
upon  oath,  (unless  noble)  they  may  commit  him  to  gaol  without  bail,  till 
next  assizes  or  quarter  sessions,  when  the  oath  shall  be  again  tendered,  and 
if  refused,  the  refuser  (unless  noble)  incurs  a  praemunire* 

A  feme  covtrt  &h&\\  be  committed  only  till  she  takes  the  oath. 

And  noblemen  or  noblewomen  (other  than  femes  covert)  refusing,  when 
tendered  by  six  of  the  privy  council,  incur  a  praemunire. 

By  the  St.  7  Jac.  6.  s.  26,  27.  refusers  to  take  the  oath  duly  tendered, 
shall  be  committed  to  gaol  without  bail,  by  those  empowered  to  tender  it, 
till  next  assizes,  or  quarter  sessions,  where  the  oath  shall  be  again  tendered, 
and  a  refusal  incurs  &  praemunire  (except  femes  covert  who  shall  be  commit- 
ted till  they  take  it)  ;  and  such  person  is  incapable  of  any  office,  &c.  (being 
no  office  of  inheritance,  or  ministerial  function),  or  to  practice  the  common 
law,  physic,  surgery,  or  as  apothecary,  or  other  liberal  science,  till  he  take 
such  oath. 

So  he  shall  be  committed  for  a  refusal,  though  he  be  a  lord  of  parliament* 
D.  12  Co.  131. 

By  the  st.  25  Car.  2.  2.  s.  4,  5.  a  person  thereby  required  to  take  the 
oaths,  who  shall  neglect  or  refuse,  shall  be  ipso  facto  incapable  of  office  or 
employment :  and  if  he  executes  it  after  such  neglect,  he  forfeits  on  convic- 
tion 500/.  and  shall  be  disabled  to  sue  in  any  court  of  law  or  equity  ;  to  be 
guardian,  executor,  or  administrator;  to  take  a  legacy,  or  deed  of  gift;  or 
bear  any  office  within  the  realm. 

By  the  st.  1  W.  &  M.  8.  any  person  having  office,  civil  or  military,  not 
taking  the  oaths  before  1  Aug.  1689,  or  sooner  if  required,  his  office  shall  be 
void:  and  an  archbishop,  bishop,  or  other  ecclesiastical  person,  or  head  or 
fellow  of  any  college,  &c.  shall  be  suspended,  and  if  he  neglect  in  six  months 
after,  shall  be  deprived,  and  his  office  void :  and,  if  any  other  refuse  them 
when  duly  tendered,  he  who  tenders  them  shall  commit  him,  unless  he  pay 
to  the  poor  a  sum  not  exceeding  40s.  And  so,  if  he  refuse  three  months 
after,  unless  he  pay  a  sum  not  exceeding  10/.  nor  less  than  5/.  and  be  then 
bound  to  his  good  behaviour,  and  to  appear  at  the  next  assizes  ;  where,  if 
he  refuse,  he  shall  continue  bound,  and  be  incapable  of  office  civil  or  mili- 
tary. 

And,  by  the  st.  7  &  8  W.  3.  27.  any  who  refuses  the  said  oaths  when  ten- 
dered, or  to  appear  when  lawfully  summoned,  &c.  shall,  till  he  take  the 
said  oaths,  be  liable  to  the  penalties  of  a  popish  recusant  convict ;  and  the 
person  tendering  them  shall  record  the  name,  surname,  and  abode  of  the 


(/)  Vide  supra. 

[*559] 


572  AMBASSADOR. 

refuser,  and  the  time  of  the  tender  or  default,  and  certify  it  to  the  justices 
of  assize,  and  they  to  the  exchequer. 

So,  by  the  st.  1  Geo*  1 3.  s.  7,  all  who  refuse  to  take  the  said  oaths  in  the 
places  and  at  the  times  prescribed,  shall  be  ipso  f ado  adjudged  incapable  to 
enjoy  their  offices,  or  any  profit  appertaining  to  them ;  and  every  such  office 
shall  be  void. 

And  by  s.  10,  11.  any  who  refuses  the  oaths  tendered  pursuant  to  that  act, 
or  to  appear  at  the  time  to  which  summoned  or  at  the  next  quarter  ses- 
sions, and  there  take  the  said  oaths,  shall  be  adjudged  a  popish  recusant 
convict,  and  to  forfeit  and  be  proceeded  against  as  such. 

How  the  conviction  shall  be  for  the  penalty,  for  a  neglect  or  refusal  of 
the  oaths,  &c.     Vide  in  Pleader,  (2  S  28.) 

But  by  the  st.  1  El.  1 .  s.  26.  if  any,  who  had  an  office  of  inheritance, 
after  refusal  took  the  oath  prescribed,  he  shall  be  deemed  in  like  estate, 

S*]or  possession  of  the  said  office,  as  before  his  refusal*    Vide  supra,  st,  7 
ac.  6. 

So,  by  the  st.  1  W.  &  M.  8.  a  person  refusing  the  oaths  at  the  assizes  was 
incapable  of  office,  and  to  continue  bound  to  his  good  behaviour,  only  till  he 
took  the  said  oaths. 

So,  if  a  man  take  the  oaths  at  the  adjournment  of  tjie  sessions,  it  is  suffi- 
cient.   Semb,  Lut.  909,  911. 

ALLIANCE. 

Vide  Prerogative,  (B  3.) 

ALLOWANCE. 

Allowance  in  Eyre.        Vide  Abjuration,  (D) — Franchises,  <C) 
'■ '     ■"     ■    or  Council.     Vide  Parliament,  (L  27.) 
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Vide  Monet,  (B  2.) 

AMBASSADOR. 

(A)  AMBASSADOR. 

(A  1.)  Who  shall  send  one ;  and  who  not.  p.  560. 
(A  2.)  Who  shall  be ;  and  who  not.  p.  561. 

<B)  PRIVILEGES  OF  AN  AMBASSADOR ;  WHAT  ARE  ALLOWS 
ED,  WHAT  NOT.  p.  561, 

(A)  AMBASSADOR. 

(A  1.)  Who  shall  send  one  ;  and  who  not. 

An  ambassador  is  a  person  sent  by  one  sovereign  to  another,  with  author- 
ity, by  letters  of  credence,  to  treat  upon  affairs  of  state.    4  Inst.  1 53, 

And  therefore,  one  who  has  not  sovereign  authority,  cannot  send  an  ambas- 
sador to  another.    4  Inst,  153,    Gro,  de  j.  b.  et  p.  1.  2.  c.  18.  s.  2. 
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As,  a  subject,  though  be  be  very  great.    Moll.  De  j.  mar.  129, 

Nor,  a  vice-roy.     Moll,  de  jur.  mar.  129. 

Nor,  one  who  was  formerly  a  sovereign,  but  is  now  deprived  of  his  royalty 
by  conquest,  or  otherwise.  •  Moll,  de  j.  mar.  130,  Gro.  de  j.  b.  et  p,  I. 
2.  c.  18.  s.  2. 

Nor,  pirates,  or  robbers,  nisi  fide  data  jus  nanciscuntur.  Gro.  de  j.  b. 
etp.  1.  2.  c.  18.  s.  2. 

[*]But  the  princes  of  Germany  may  send  ambassadors  for  their  princi- 
palities ;  for  they  are  sovereigns.     Moll,  de  j.  mar.  129. 

And  the  Hans  towns  ;  for  they  are  free  imperial  cities.  Moll,  de  j.  mar. 
129. 

And  any,  that  are  in  part  subject,  in  part  sovereign,  pro  parte  qua  non 
sunt  subditu     Gro.  de  j.  b.  &p.  1.  2.  c.  18.  s.  2. 

Legaii,  missiptt  hos  qui  swnmi  imperii  non  sunt  compotes,  Hon  jure  genti- 
um, sedjure  civili  reguntur.     Gro.  de  j.  b.  &p.  1.  2.  c.  18.  s.  2. 

(A  2.)  Who  shall  be ;  and  who  not. 

A  person  sent  by  a  sovereign  with  letters  of  credence  to  another  is  an  am- 
bassador, though  he  be  named  only  envoy,  or  agent.     4  Inst.  153. 

But  tf  he  has  not  letters  of  credence  from  his  sovereign,  he  is  not  an  am- 
bassador.    4  Inst.  153. 

So,  if  he  be  not  received,  or  admitted  as  an  ambassador,  he  has  no  privi- 
lege as  such.  Vide  Moll,  de  j.  mar.  130,  1.  Gro.  de  j.  b.  &  p.  1.  2.  c.  18. 
s.  3. 

Or,  if  he  continues  after  the  time  limited  for  his  departure. 

And  an  ambassador  may  he  refused,  in  respect  of  him  by  whom  sent :  as, 
Lf  the  king,  who  sends  him,  be  in  arms  against  him,  to  whom  he  is  sent. 
Gro.  de  j.  b.  &  p.  1.  2.  c.  18.  s.  3.     Moll.  dej.  mar.  131. 

Or,  in  respect  of  the  person  himself,  who  is  sent :  as,  if  he  be  notoriously 
flagitious.    Gro.  dej.  b.  &  p.  1.  2.  c.  18.  s.  3.     Moll.  dej.  mar.  131. 

If  he  be  disagreeable  to  the  state,  to  which  he  is  sent.  Gro.  dej.  b.  &  p. 
1.  2.  c.  18.  s.  3.     Moll.  dej.  mar.  131. 

Or,  in  respect  of  the  message  upon  which  he  is  sent :  as,  if  it  be  net 
suitable  to  the  dignity  of  the  state,  or  seasonable.  Gro.  de  j.  b.  &  p.  1.  ?» 
c.  18.  6.  3.     Moll.  dej.  mar.  131,2. 

But  k  is  contrary  to  the  law  of  nations,  if  an  ambassador  be  refused, 
without  cause.    Gro.  dej.  b.  &  p.  1.  2.  c.  18,  s.  3.  Moll.  dej.  mar.  131. 

(B)   PRIVILEGES  OP  AN  AMBASSADOR ;  WHAT  ARE  ALLOW- 
ED, WHAT  NOT. 

By  the  law  of  England,  as  well  as  the  law  of  nations,  an  ambassador  ougbt 
to  be  secure  from  all  injury  and  wrong.     4  Inst.  1 53. 

Though  he  be  the  ambassador  of  an  enemy.     4  Inst.  153. 

Though  he  be  outlawed,  or  a  rebel  to  the  sovereign  to  whom  he  is  sent  ; 
when  be  is  received  as  ambassador.     4  Inst.  153. 

And  therefore,  if  an  ambassador  infringes  upon  an  act  of  parliament,  or 
the  common,  law,  or  custom  of  the  realm  (if  his  offence  be  not  at  the  same 
time  against  the  law  of  nations)  he  shall  not  be  punished.  4  Inst.  153.  R. 
1  Rol.  175.  Moll,  de  j.  mar.  139.  {  Vide  State  v.  De  La  Foret  2  Nott  & 
M'Cord,217.  } 

As,  if  he  import  goods  prohibited  by  statute.     Moll.  dej.  mar.  139. 

So,  if  an  ambassador  contract  a  debt,  his  person  and  goods  cannot  be  seis- 
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ed,  but  the  party  ought  to  apply  to  him  amicably,  and  if  he  refuses,  &c.  re- 
sort must  be  had  to  his  sovereign,  or  to  such  means  as  are  used  against  debt- 
ors out  of  the  realm.     Gro.  de  j.  b.  &  p.  1.  2.  c.  18.  s.  9. 

[*]And  now  by  the  st.  7  Ami.  12.  (a)  all  writs  and  process,  by  which  an 
ambassador  or  other  foreign  minister,  (b)  received  as  such,  or  his  domestic 
servant  (c),  may  be  imprisoned,  or  his  or  their  goods  may  be  distrained,  seiz- 
ed, or  attached,  shall  be  void. 

\  All  the  reasons  which  establish  the  independence  and  inviolability  of  the 
person  of  a  publick  minister,  apply  likewise  to  secure  the  immunities  of  his 
house.  The  comites  of  a  minister,  or  his  servants,  partake  of  bis  inviolability. 
Respublica  v.  De  Longchamps,  1  Dall.  117.} 

And  any  suing  forth  such  process,  or  prosecuting  it  as  attorney  or  solici- 
tor, or  executing  it  as  an  officer,  and  thereof  convicted  by  confession,  or  one 
or  more  witness,  before  lord  chancellor  or  lord  keeper,  the  chief  justice  of 

B.  R.  or  C.  B.  or  any  two  of  them,  shall  suffer  such  penalty  and  corporal 
punishment  as  they  shall  think  fit. 

And  therefore  an  arrest,  and  bail-bond  given  upon  it,  shall  be  avoided  up* 
on  motion,  (d)     2  Mod.  Ca.  288. 

The  privileges  allowed  to  an  ambassador  extend  to  his  companions,  if  he 
does  not  give  them  up ;  and  therefore,  there  ought  to  be  a  petition  to  him  to 
deliver  them  up.     Gro.  de  j.  b.  &p.  1.  2.  c.  18.  s.  8. 

But  by  the  sL  7  Ann.  12.  that  act  does  not  extend  to  a  merchant,  (e)  or 
trader,  within  the  description  of  any  of  the  statutes  of  bankrupts,  who  puts 
himself  into  the  service  of  any  3uch  ambassador. 

Nor  shall  any  be  punished  for  arresting  the  servant  of  an  ambassador, 
unless  his  name  be  registered  with  the  secretary  of  state,  and  by  him  trans- 
mitted to  the  office  of  the  sheriffs  of  London  and  Middlesex,  who  shall  hang 
up  the  same  in  some  publick  place  in  their  office,  (f) 

(a)  1 .  Which  statute  is  declaratory  only  or  the  law  of  nations.  3  Burr.  1478.  t  Bik.  471. 
4  Burr.  2016 — 2.  And  therefore  of  the  common  law.    3M.4S.  284. 

(6)  1 .  A  consul  is  not  a  public  minister,  and  therefore,  it  seems,  is  not  within  the  statute. 
1  Taunt.  106.  C.  T.  T.  281 — 2.  And  held  that  a  resident  merchant  of  London,  appointed 
and  acting  as  consul  to  a  foreign  prince  is  not.  3  M.  &  S.  284.-3.  Still  less  is  one  styled 
44  Agent  of  Commerce."  C.  T.  T.  281. — 4.  And  the  supersedeas  of  one  minister  by  an- 
other ousts  the  former,  though  he  has  not  roceived  official  notice  of  his  dismissal,  ft  East, 
447. 

(c)  1.  Which  words  "domestic  servant"  are  put  only  for  example.  $T.  R.  79.— *• 
Therefore  his  secretary  is  privileged.  Ibid. — 3.  Thus  an  English  secretary.  3  Burr.  1418. 
1  Bik.  471. — 4.  In  fine,  the  privilege  extends  to  his  family,  and  servants,  whether  natives 
'  or  foreigners,  brought  with  him.     3  Burr.  1676. 

(rf)  1.  Defendant  must  shew  his  particular  office.  B.  R.  H — 2.  And  nature  of  the  ser- 
vice, and  swear  to  its  actual  performance.  3  Burr.  1731*  1  Bik.  48. — 3.  And  if  a  ton* 
Jide  service  is  proved,  it  is  sufficient,  though  every  particular  act  of  service  is  net  specified 

C.  T.  T.  281 .    3  Burr.  1478.— 4.  Nor  must  it  he  presumed  collusive  on  bare  suspicion  only. 
Ibid. 

(e)  1 .  Therefore  one  calling  himself  merchant  cannot  be  accounted  a  domestic.  3  Burr* 
1731. — 2.  Nor  can  a  trader  residing  at  his  own  house,  his  (pretended)  master  being  abroad. 
Barnes,  374.-3.  Tet  the  having  been  a  trader  seven  years  ago,  does  not  incapacitate.  1 
Bik.  471. 

(/)  1.  Yet  to  privilege  from  arrest,  registration  is  not  necessary.  3T.  R.-79.  2  La. 
Rd.  1524.  6(r.797.  4  Burr.  2017.  Vide  1  WUs.  20.— %  It  is  only  requisite  that  tie- 
lators  of  tr*e  act  may  be  prosecuted  as  offenders* 
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So  he  shall  not  be  within  the  act,  if  he  be  not  actually  (g)  a  servant  (A), 
though  he  be  registered.     F.  g.  200. 

[*jYet  it  is  not  necessary,  that  he  actually  reside  (i)  in  the  ambassador's 
house.     F*  g.  300. 

But  if  an  ambassador  commit  a  crime  contra  jvs  gentium,  (k)  he  shall  be 
punished  as  another  alien,  without  being  remanded  to  his  sovereign.  4  Inst. 
153.     Vide  1  Rol.  175. 

As,  if  he  commit  high  treason  against  the  king  here.     4  Inst.  1 53. 

If  he  incite  his  subjects  to  rebellion.     4  Inst.  1 52. 

So,  if  he  commit  felony.     4  Inst.  1 53. 

So,  if  an  ambassador  commit  adultery,  or  any  other  crime  against  the 
law  of  nations,  he  may  be  prosecuted  for  it  here.     4  Inst.  153. 

So,  if  an  ambassador  make  a  contract  which  is  good  jure  gentium^  he  shall 
answer  for  it  here.     4  Inst.  1 53. 

Vide  Parliament.     (L.  29.) 

AMBIGUITY. 

Vide  Chancert.  (3  A  8.) — Parols.  (A  3,  4.) 

AMENDMENT.  ' 

(A)  WHEN  ALLOWED  BY  THE  COMMON  LAW.  p.  56«. 

(B)  WHEN  NOT.  p.  566. 

(C  1.)  WHEN  BY  STATUTE.— PROCESS,  p.  566. 
(C  2)  Misconveying  of  process,  p.  567. 

(D)  ORIGINAL  AND  OTHER  WRIT. 

(D  1.)  Misprision   of  the  clerk  therein  shall  bo  amend- 
ed.  p.  569. 

(D  2.)  False  Latin,  p.  571. 

(D  3.)  Word  of  course,  p.  571. 

(D  4.)  Word  defaced,  p.  571. 

(D  5.)  Default  of  form.  p.  571. 

(D  6.)  Default  of  an  original,  p.  572. 


(g)  1.  3  Burr.  147  8.  1  Wils.  20— 2.  Hence  a  retainer  for  the  purpose  of  protecting 
from*  arrest  will  not  avail.  3  Burr.  1676. — 3.  Nor  will  a  retainer  subsequent  to  arrest.  4. 
Burr.  2015.— -4.  Protection  to  English  secretary  denied,  from  its  appearing  that  he  was 
purser  of  a  ship  of  war.  3  Wils.  33.-5.  So  to  a  justice  of  the  peace  not  living  in  the  house. 
Barnes,  370. —6.  So  to  be  one  retained  to  be  interpreter  to  ambassador,  and  transact  his 
business  in  London  and  Westminster  for  annual  wages,  not  shewing  that  he  acted  as  domes- 
tic servant.     1  Wils.  78. 

(A)  1.  A  landwaiter,  officiating  at  Such,  cannot  be  esteemed  a  domestic.  1  Burr.  401.— 2. 
Being  menial  servant  it  not  sufficient,  he  must  be  domestic.     Barnes,  370. 


(fS  Or  sleep.     Str.  797.     Ld.  Rd.  1524. 


Jc)  An  ambassador  can  at  worst  be  considered  as  an  enemy,  subject  to  the  law  of  na- 
tions, never  as  a  traitor  subject  to  our  municipal  law  ;  unless  perhaps  in  case  of  attempts 
directly  and  immediately  against  the  life  of  the  king.    Foster.  C.  L.  187. 
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(D  7.)  Small  variance,  p.  572. 

(D  8.)  But  not  a  material  variance,  p.  573. 

CD  9.)  Nor    ignorance  of    the  clerk   or  misinformation 
p.  573. 

(E)  WARRANT  OF  ATTORNEY. 

(E  1.)  When  failure  or  misprision  in  it  shall  be  error, 
p.  573. 

(E  2.)  When  Hot  p.  574. 
H(F)  PANEL,  p.  574. 
(G  1.)  RETURN,  p.  575. 

(G  2.)  Misprision  in  the  name  of  a  juror,  p.  575. 

(H)  VENUE. 

(H  1.)  From   what  neighbourhood  the  jury  shall  come, 
p.  576. 

(H  2.)  Prom  what  not.  p.  677. 

(H  3.)  When  misprision  of  the  venue  is  helped,  p.  578. 

(I)  MISCONTINUANCE  AND  DISCONTINUANCE-  p.  579. 
(K  1.)  RECORD,  PLEA,  ETC.  p.  5«0. 

(K  2.)  What  shall  be  said  a  record,  p.  581. 
(L)  WHEN  THE  COUNT  SHALL  BE  AMENDED. 

(L.  1.)  In  form.  p.  582. 
(L  2.)  In  substance,  p.  583. 

(M)  WHEN  THE  PLEA,  ETC.  p.  583. 

(N)  WHEN  OTHER  RECORD.— FINE.  p.  584. 

(O)  ISSUE,  p.  587. 

(P)  VERDICT,  p.  590. 

(Q)  AVERMENT,  p.  592. 

(R)  JUDGMENT,  p.  592. 

(S)  WRIT  OF  ENQUIRY,  p.  594. 

<T)  MISPRISION  OF  THE  CLERK.  WHAT  SHALL  BE  CALLED*0- 
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(T  I.)  Mistake  of  his    instructions,  or   that   which  ought 
to  warrant  his  proceeding,  p.  594. 

(T  2.)  Mistake  of  a  name  rightly  named  before,  p.  595. 

(T  3.    Omission  of  a  word,  &c.   of  course,  p.  596. 

(T  4.)  Misprision  of  a  word  not  Latin,  p.  596. 
(T  5.)  Neglect  to  file  bail,  &c  p.  596. 
(T  6.)  Razure  made  in  the  record,  p.  596. 

(V)  WHAT  SHALL  NOT  BE  CALLED  A  MISPRISION   OF  THE 

CLERK. 

(V  1.)  Ignorance,  p.   597. 
(V  2.)  Defect  in  information,  p.  597. 
(V  3.)  Variance  in  one  part  of  the  proceeding  from  anoth- 
er part.  p.  598. 

(W)  FORM.  WHAT  SHALL  BE  CALLED  SO.  p.  598. 

[*]  (X)  WHAT  NOT.  p.  598. 

(Y)  NO    AMENDMENT,    WHERE   THERE    IS    NOTHING    BY 
WHICH  THE  AMENDMENT  SHALL  BE  MADE.  p.  598. 

(Z)  OR  WHERE  THE  ISSUE  TRIED  WILL  BE  ALTERED,   OR 
THE  JURY  SUBJECTED  TO  AN  ATTAINT  BY  IT.  p.  598. 

(2  A)  AT  WHAT  TIME  AN  AMENDMENT  SHALL  BE.  p.  598. 

(2  B)  BY  WHAT  COURT  AN  AMENDMENT  SHALL  BE.  p.  599. 

(2  C)  TO  WHAT  CASES  THE  STATUTES  OF   AJVJENPMENT  DO 

NOT  EXTEND,  p.  601. 

(2  C  1.)  Appeals  and  indictments,  p.  601. 

(2  C  2.)  Actions  and  informations  on  penal  statutes,  p.  $Q2. 

(2  C  3.)  Process  to  outlawry,  p.  602. 

(2  C  4.)  Writ  of  error,  p.  602. 

(A)  WHEN  ALLOWED  BY  THE  COMMON  LAW. 

By  the  common  law,  an  amendment  was  allowed  of  a  small  misprision  in 
the  case  of  the  king ;  as,  in  quare  impedil  the  original,  being  presenter*  for 
presentare,  was  amended.     8  Co.  1 56.  b. 

So,  presentare  ad  rectoriam,  for  ad  ecclesiam.     4  Leo.  12. 

So,  in  an  information  a  small  misprision  might  be  amended.  1  Lev.  189. 
Vide  post,  (2  C  2.) 

As,  in  the  title  of  the  record ;  As,  quindenam  martini  for  hilarii.    R.  3 

Mod.  167. 
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So,  in  an  indictment  for  a  nuisance,  where  the  similiter  was  omitted  in 
the  issue.     2  Rol.  59. 

And  where  the  clerk  of  assise  qui  tam9  &c.  similiter,  is  omitted.  R.  2 
Cro.  502. 

Where  an  indictment  against  two  is  in  the  singular  number.    2  Bui.  35. 

If  an  indictment  removed  by  certiorari  varies  from  the  original ;  for  the 
transcript  only  is  returned.     Dub.  1  Vent.  13. 

So,  a  misprision  of  the  court  itself  was  amendable ;  as  non-entrj  of  a  con- 
tinuance or  essoign*     8  Co.  156*  b. 

So,  where  the  jurata  was  entered  between  the  tenant  and  vouchee,  where 
it  ought  to  be  between  the  demandant  and  vouchee,  whom  the  tenant  vouch- 
ed to  warranty,  and  who  warranted  to  him.     R.  8  Co.  156.  b. 

So,  where  judgment  in  a  quo  warranto  was  entered  upon  a  disclaimer, 
the  omission  of  the  date  of  the  patent  was  amended  in  the  iflgrossing  of  the 
judgment.     R.  Cro.  Car.  144. 

So,  misawarding  of  process  upon  the  roll  was  amendable  the  same  term* 
R.  1  Sal.  51 . 

So,  if  a  record  removed  was  filed  upon  the  file  of  another  term,  it  might 
be  rectified.     Mod.  Ca.  18. 

[*]So,  a  variance  in  the  record  from  the  original  was  amendable  m  tie 
same  term  ;  for  then  the  cecord  is  in  the  breast  of  the  judge.     8  Co.  156. 

MO 

(B)  WHEN  NOT. 

But  an  original  at  the  suit  of  a  common  person  was  not  amendable  by  the 
common  law.     R.  8  Co.  156.  b.  (m) 

So,  a  misprision  of  the  clerk  was  not  amendable  in  another  term  by  the 
common  law ;  for  then  the  roll  was  the  record.  8  Co.  157*  a  [Ld.  Raym. 
565.1 

Though  the  misprision  was  only  in  the  process.     8  Co.  157.  a. 

As,  if  an  erroneous  process  Was  sued,  where  the  award  of  process  upon 
the  roll  was  well.     R.  1  Sal.  51. 

So  a  misprision  in  the  transcript  of  a  record  of  an  attainder  for  murder, 
certified  by  the  clerk  of  assise,  where  the  entry  of  a  continuance  was  omit- 
ted shall  not  be  amended,  the  consequence  being  so  penal.  R.  1  Rol.  196* 
a.     Jon.  420.      {Vide  Sharffu.  Commonwealth,  2  Binn.  514.  } 

Stf,  the  omission  of  words  in  a  judgment  for  treason-shall  not  f>e  amend* 

(0  !•  When  then  is  any  defect,  imperfection,  or  omission  in  any  pleading,  whether  is 
substance  or  in  form,  which  would  have  been  a  fatal  objection  upon  demurrer ;  yet  if  the 
issue  joined  be  such  as  necessarily  required  on  the  trial  proof  of  the  facts  so  defectively 
or  imperfectly  stated  -or  omitted,  and  without  which  it  is  not  to  be  presumed  that  either  the 
judge  would  direct  the  jury  to  give  the  verdict,  or  the  jury  would  have  given  it ;  such  de- 
fect, imperfection,  or  omission  is  cured  by  verdict  at  common  law,  or  in  the  phrase  often 
used  upon  the  occasion,  such  defect  is  not  a  jeofail  after  verdict.  1  Saund.  228.  See  Cro. 
Jac.  44.  Cro.  Car.  497.  2  Show.  233.  T.  Raym.  487.  Hob.  78.  Carth.  304. 389.  1 
Mod.  202.  1  Lev.  308.  1  Vent.  109.  1  Sid.  218.  423,  1  Salk.  130.  363,  365.  Com. 
116.  6  Mod.  302.  Ld.  Rd.  1214.  1060.  Holt.  667.  1  Wils.  1.255.  2  WUs.  5.  3  Wfls. 
275.  7B.P.  C.  555.  Cowp.  826.  Dougl,  658.  4  Burr.  2020.  2  Burr.  11 59.  1  T.  R.  141. 
145.545.  6T.  R.  25.  147.  4  T.  R.  472.  7  T.  R.  518.  523.  2  B.  &  P.  259.  267.— * 
Mistakes  and  defects  in  proceedings  are  also  often  aided  by  the  acts  of  the  opposite  party 
— 3.  Thus  where  a  declaration  is  defective  in  point  of  form,  the  defect  is  frequently  cured, 
by  the  defendant  in  his  plea  admitting  that  whj€h  was  omitted  or  defectively  stated  in  the 
declaration.    2  Arch.  232. 
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ed,  though  they  were  mentioned  in  the  minutes  of  the  judgment*    R.  4 
Mod.  395. 

(C  l.)  WHEN  BY  STATUTE.    PROCESS. 

But  by  the  st.  1 4  Ed.  3.  6.  which  was  the  first  statute  for  amendment,  it 
was  enacted,  that  the  misprision  of  the  clerk  in  process,  by  writing  a  letter 
or  syllable  too  little  or  too  much  be  amended  in  due  form. 

And  this  extends  only  to  the  proceeding  out  of  the  plea  roll,  after  the 
original  and  before  judgment.     8  Co.  157.  b. 

And  extends  to  a  word  as  well  as  a  letter  or  syllable  ;  for  by  the  mispri- 
sion of  a  syllable  the  word  was  deficient.     6  Co*  158.  a. 

So  to  a  title.     8  Co.  158.  a. 

But  the  st.  14  Ed,  3.  6.  does  not  extend  to  the  roll  itself,  but  only  to  pro- 
cess out  of  the  roll,  viz.  writs  which  issue  in  process  out  of  the  record.  1 
Sal.  51. 

Nor  to  process  which  issues  in  a  criminal  case.     R.  1  Sal.  51. 

[*]By  the  st.  9  H.  5.  4.  confirmed  by  the  st.  4  H.  6.  3.  justices  before 
whom  a  record  is  depending  by  adjournment,  error,  or  otherwise,  may 
amend  process  as  long  as  such  record  is  before  them,  as  well  after  judgment 
as  before. 

And  by  the  st.  8  H.  6.  12.  confirmed  by  the  st.  8  H.  6.  15.  judges  may 
examine  and  amend  in  affirmance  of  judgment  all  that  to  them  seems  mis- 

Erision  of  the  clerk  in  any  process,  so  that  by  such  misprision  no  judgment 
e  reversed  or  annulled ;  except  in  appeals,  indictments  of  treason,  or  fel- 
ony, or  outlawry.(n) 

By  the  st.  18  Eliz.  14.  after  verdict,  no  judgment  in  any  court  of  record 
shall  be  stayed  or  reversed  for  any  default  in  process  upon,  or  after  any 
aid  prier  or  voucher  ;  but  this  extends  not  to  process  on  an  appeal  or  in- 
dictment. 

And  by  the  st.  4  &  5  Ann.  16.  all  the  statutes  of  jeofails  shall  be  extended 
to  judgments  entered  after  1st  day  of  Trinity  term  upon  confession,  nihil 
dicit,  and  non  sum  informatus,  in  any  court  of  record,  and  to  any  such  judg- 
ment after  writ  of  inquiry  executed  thereon. 

The  st.  8  H.  6.  enlarges  only  the  subject  matter  of  the  st%  14  Ed.  3.  6. 
1  Sal.  51. 

If  a  venire  facias  and  habeas  corpora  in  trespass  be  in  placitQ  debiti,  after 
verdict  it  shall  be  amended.     R.  1  Rol.  204. 1.  33. 

•  So,  if  after  et  ltabeas  ibi,  these  words,  nominajuratorum,  be  omitted.     R. 
1  Rol.  204.  1.  40.     R.  Hob.  68.     Cro.  El.  467. 

Or  the  word  kabeat,  in  quorum  quilibet  kabeat,  20  1.  R.  1  Rol.  204. 1.  43. 

Or  the  word  duodecim.     R.  1  Rol.  204. 1.  46. 

Or  the  words  quoram  quilibet.     R.  1  Rol.  204. 1.  50. 

Or  the  words  qui  nulla  affinitate  attingunt.     R.  1  Rol.  204.  1.  52. 

So,  if  a  distringas  omit,  or  mistake  the  day  or  place  of  assise,  it  shall  be 
amended  by  the  roll.     R.  3  Mod.  78. 

If  a  distringas  was  in  the  time  of  queen  Eliz.  and  the  alias  distringas 
&jz,juratores  summonitos  in  curia  nostra,  though  tested  in  the  time  of  Jung 
James.     R.  3  Cro.  162. 

When  a  venire  facias,  ire.  shall  be  amended  in  the  name  of  a  juror,  or  re- 
turn.    Vide  post,  (C  2.)— (F)— (G  1 , 2.)  *  ' ' 

When  it  shall  not  be  amended.     Vide  post,  (V  1.) 


(n)  Vide  1  T.  R.  783. 151.     Willes.  1*5. 

[*567> 


580  AMENDMENT. 

So,  a  misprision  in  process  oat  of.  chancery  on  a  statute-merchant,  shall 
be  amended.     Adm.  1  Rol.  198. 1.  35. 

So,  if  the  distringas  and  jurata  are  well,  a  misprision  in  the  nisi  prius 
roll,  shall  be  amended  by  the  plea  roll.     1  Sal.  48. 

But  a  misprision  in  the  venire,  distringas,  or  jurata,  by  which  the  judge 
has  not  authority  to  try  the  cause,  shall  not  be  amended  after  verdict ;  as 
if  a  distringas  be  of  a  jury  tres  Trin.  for  tres  Mich,  nisi  J.  Holt,  27  Jun. 
prius  venerit ;  for  it  is  impossible,  quod  judex  prius  venerit,  and  then  he  has 
no  authority.     R.  1  Sal.  48.     R.  2  Cro.  162. 

(C  2.)  M  isconveying  of  process. 

By  the  st.  32  H.  8.  30.  after  verdict  in  the  king's  court  of  record,  judg- 
ment shall  be  given,  notwithstanding  any  misconveying  of  process,  [*]and 
such  judgment  shall  stand  without  being  reversed  by  writ  of  error,  or  false 
judgment,  as  if  no  such  neglect  had  been. 

So,  by  the  st.  4  &  5  Ann.  16.  after  judgment  by  confession,  nihil  dicit,  or 
non  sum  informatus,  in  any  Court  pf  record  it  shall  not  be  reversed,  and  no 
such  judgment  upon  any  writ  of  inquiry  executed  shall  be  stayed  or  rever- 
sed for  any  matter  which  would  be  cured  by  any  of  the  statutes  of  jeofails, 
in  case  of  a  verdict. 

And  by  the  same  statute,  all  statutes  of  jeofails  shall  extend  to  all  suits 
for  recovery  of  any  debt,  immediately  owing,  or  any  revenue  of  her  majesty, 
and  to  all  courts  of  record  in  the  kingdom. 

And  therefore,  if  a  venire  facias  or  other  process  be  tested  before  appear- 
ance or  declaration ;  it  shall  be  amended  by  the  roll,  which  is  the  warrant 
for  awarding  the  process.     R.  2  Cro.  64.  458. 

So,  if  it  be  tested  die  dominico,  which  is  not  dies  juridicus.  R.  2  Cro* 
64.  162.     R.  Cro.  El.  183.     Mo.  684. 

Or  out  of  term,  or  after  trial.  R.  2  Cro.  162.  R.  Yel.  64.  R.  Mo. 
465.     Cro.  El.  467.     Noy.  57. 

Or  after  the  return.  R.  Yel.  64.  R.  Cro.  El.  203.  R.  2  Cro.  442, 
R.  Cro.  Car.  38.     Cont.  1  Rol.  200. 1.  41.  44. 

Or  the  same  day  with  the  return.     R.  Mo.  599.     R.  2  Brownl.  102. 

So,  if  a  venire  be  awarded  returnable  tres  frin*  and  the  writ  is  made  re- 
turnable at  a  day  after  or  before,  it  shall  be  amended  by  the  roll.  R.  Cro. 
E).  761.  Mo.  71 1,  R.  that  it  shall  be  aided  by  the  st.  18  El.  14.  Cro.  El, 
767.  820.     Mo.  696. 

So,  if  the  award  upon  the  roll  be  inplacito  transgressionis,  and  the  venire 
be,  in  placito  transgressionis  super  causum.     R.  Litt.  54. 
'    Put  irregular  and  illegal  process  shall  not  be  aided ;  as,  if  a  subpoena  be 
awarded  against  a  defendant  in  an  information  for  usury.     R.  1  And.  48. 
Kel.  214. 

Or  for  perjury.     Dan.  352. 

Or  a  petit  cape  in  ejectment. 

Or  a  distringas  or  attachment  in  a  real  action. 

So,  process,  which  has  not  the  roll  for  warranting  the  amendment,  cannot 
be  amended  ;  as,  if  it  be  directed  to  the  sheriff,  with  a  blank  for  the  county. 
Per  two  Judges,  Yel.  64.  But  R.  that  it  may  be  amended  by  the  roll.  2 
Cro.  78.     Yel.  69. 

So,  if  the  venire  upon  the  record  be  returnable,  at  a  day  after  the  term. 
R.  Cro.  El.  605. 

If  the  distringas  be  tested  upon  a  day  after  the  return  of  the  venire  ;  for  k 
ought  to  be  the  same  day.    Mod.  Ca.  286. 
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So,  if  the  subsequent  process  be  not  warranted  bj  the  precedent,  it  shall 
not  be  amended :  as,  if  an  habeas  corpora  jiirator*  summonit.  in  curia  nostra 
be  in  the  time  of  queen  Elizabeth,  and  afterwards  a  distringas  goes  in  the 
time  of  king  James  ad  distringend.  juratores  summonitos  in  curia  nostra,  it 
shall  not  be  amended  ;  for  the  jury  can  only  be  summoned  by  the  venire, 
which  was  in  the  time  of  queen  Elizabeth.     R.  2  Cro.  89.  1  Rol.  299.  1.  5# 

If  there  be  a  distringas  opponere  decern  tales,  it  shall  not  be  amended  ;  for 
there  can  be  no  tales  joined,  but  only  to  the  jury  summoned  by  the  venire* 
R.  1  Rol.  199,  1.  49. 

If  the  venire  facias  was  to  the  coroner,  and  the  subsequent  process  be  to 
the  sheriff.     R.  Mo.  356. 

£*]And  by  the  st.  21  Jac.  13.  after  verdict,  no  judgment  shall  be  stayed 
or  reversed,  for  that  the  venire  facias,  habeas  corpora,  or  distringas  is  award* 
ed  to  a  wrong  officer,  upon  an  insufficient  suggestion,  or  that  any  juror  who 
tried  the  said  issue  is  misnamed  in  surname,  or  addition  in  any  of  the  said 
writs. 

Nor,  by  the  st.  4  &  5  Ann.  1 6.  any  judgment  in  any  court  of  record  on 
confession,  nihil  dicit  non  sum  informatus,  or  after  writ  of  inquiry  executed* 

At  common  law  if  a  man,  rightly  named  in  the  venire  facias,  was  misnam- 
ed in  the  habeas  corpora  or  distrmgas,  it  was  not  amendable  ;  for  the  pro- 
cess was  discontinued.     9  Ed.  4.  14. 

But  discontinuance  of  process  was  aided  by  the  statute  32  H.  8.  30.  and 
18  EI.  14.  and  therefore  if  a  man  be  rightly  named  in  the  venire,  if  his  addi- 
tion vary  in  the  habeas  corpora,  or  distringas,  it  was  amendable.  R.  1  Rol* 
1 97. 1.  25. 

So,  if  his  surname  was  mistaken  in  the  habeas  corpora,  or  distringas*  R. 
1  Rol.  196. 1.  35. 

But  before  21  Jac.  13.  if  the  venire  facias  was  erroneous,  though  the  dis- 
tringas, &c.  was  right,  it  was  not  amendable.     1  Rol.  204.  1.  5. 

And  now,  though  the  st.  21  Jac.  13.  does  not  help  where  the  christian 
name  of  a  juror  is  mistaken,  yet  if  a  man  rightly  named  in  the  venire  facias 
and  distringas  Sam.  H.  be  named  Dam.  H.  in  the  nomina  juratorum,  and  so 
called  and  sworn  upon  the  record,  if  it  appears  upon  examination,  that  he 
was  the  person  returned,  and  that  there  is  no  other  of  the  same  name  in  the 
same  parish,  and  that  he  appeared  supposing  himself  to  be  called  Sam*  //• 
and  that  the  clerk  had  the  distringas  before  him,  when  he  wrote  the  nomina 
juratorum,  it  shall  be  amended ;  for  it  is  but  a  misprision  of  the  clerk.  R. 
1  RoL  197.  U  5.20. 

When  a  misprision  in  thepannel  or  return  of  the  venire  facias,  habeas  cor- 
pora, or  distringas,  shall  be  amended,  vide  post,  (F) — (G  1,2.)  # 

(D)  ORIGINAL,  (o)  AND  OTHER  (p)  WRIT. 

(D  1.)  Misprision  of  the  clerk  therein  shall  be  amended. 
By  the  st.  8  H.  6.  12.  confirmed  by  the  st.  3  H.  6.  15.  judges  may  ex- 


(o)  1.  If  the  defect  arise  from  a  mere  variance  between  1he  original  and  the  pr«c»"pe, 
caused  by  the  mistake  of  the  cursitor  or  his  clerk,  the  cursitor  will  set  it  right  as  a  matter  of 
coarse,  and  rescal  the  writ.  3  Atk.  599. — 2.  Bat  if  the  defect  have  originated  in  any  other 
manner,  the  writ  may  be  amended  upon  petition  to  the  master  of  the  rolls.  1  Arch.  231 . — 
3.  A  bill  upon  the  file  may  also  be  amended,  at  any  time  before  plea  pleaded,  as  of  course  ; 
or  afterwards,  upon  application  to  the  court  for  that  purpose.  R.  M.  10  G.  2.  r.  2.  (b.)— 
4*  Thus  a  plaintiff  has  been  allowed  to  insert  a  special  memorandum  in  his  bill  filed,  eren 
after  error  brought,  upon  payment  of  costs.    7  T.  R.  474.     Sed  vide  6  Ld.  Rd.  324. — 5. 
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amine  and  amend  in  affirmance  of  judgment,  all  that  to  them  seems  [^mis- 
prision of  the  clerk  in  any  writ,  &c.  (except  in  appeals,  &c.  and  the  sub- 
stance of  proper  names,  surnames,  and  additions,  pursuant  to  the  st.  1  H.  5. 
in  original  writs,  writs  of  exigent,  and  other  writs  containing  proclamation.) 

And  therefore,  if  the  clerk  mistake  the  instructions  given  to  him  by  the 
party,  this  may  be  amended ;  as,  if  the  prmcipt  delivered  by  the  attorney 
was  pracipe  A.  mi/tit,  alias  diet.,  a  generoso,  and  the  cursitor  makes  the 
writ,  prac ipe  A.  generoso,  and  the  capias  and  other  process  are  according  to 
this ;  it  shall  be  amended.     R.  8  Co.  159.     2  Rol.  198. 1.  20. 

So,  if  the  clerk  had  a  bond  or  a  copy  of  it  for  his  instruction,  and  he  va- 
ries from  the  copy  in  the  writ.     8  Co.  1 59.  a.     Vide  post,  (T  1 .) 

If  the  instruction  for  diformedon  be,  that  the  land  descended  to  A.  as  son 
and  heir,  and  he  omits  the  word  heir.     8  Co.  1 59.  b. 

If  the  instruction  for  a  quart  impedit  be  ad  ecdesiam,  and  the  clerk  write 
advicariam,  or  e  contra.  ■   1  Lev.  2.     R.  Cro.  Car.  74. 


But  the  court  have  refused  to  allow  an  amendment  to  be  made  in  the  bill,  at  to  the  name  of 
the  defendant,  after  a  misnomer  pleaded  in  abatement,  -where  the  amendment  was  not  war- 
ranted by  the  process  upon  which  the  defendant  was  brought  before  the  court.  Ld.  Rd- 
859.    2  Salk.  235.     I  Salk.  50.    2  Arch.  234. 

(p)  1.  Hence  process  may  be  amended. — 2.  Provided  there  be  something  to  amend  by. 
Vide  1  T.  R.  782,  3. — 3.  Thus  a  oa.  ad  res.  may  be  amended  in  the  names  of  the  partita- 
7  T.  R.  299.  2  Smith,  392.-4.  In  the  teste.  1  H.  B.  291.  1  B.  &  P.  342 5.  In  the  re- 
turn. 5  Taunt.  853.-5.  And  the  like.— 7.  If  the  bail  are  not  to  be  prejudiced  by  the 
amendment.  2  N.  R.  135 — 8.  And  if  the  defendant  has  not  already  brought  an  action 
for  false  imprisonment  for  his  arrest  under  the  process.  Tidd.  391-  n.— 9.  So  the  court  will 
amend  a  bill  of  Middlesex  or  latitat,  if  any  material  mistake  be  made  in  it. — 10.  As  where  it 
was  "  to  answer  the  plaintiff  in  a  plea  of  debt,  '  (instead  of  trespass  with  an  ac  eiiam  at 
debt,)  the  court  allowed  it  to  be  amended.  1  Blk.  462.— 1 1.  So  where  there  was  a  mis- 
take in  the  reture  of  a  bill  of  Middlesex,  the  court  allowed  it  to  be  amended.  5  East,  291. 
£t  vide  1  T.  R.  782 — 12.  If  the  defendant  or  his  attorney  take  the  declaration  out  of  the 
office,  he  thereby  waives  all  irregularities  and  defects  in  the  process,  service  of  process  or 
appearance.  2  Str.  1072.  Hardw.  242. — 13.  Or  if  process  be  merely  irregular,  the  irregu- 
larity is  waived  by  the  defendant  entering  an  appearance,  or  filing  common  bail.  3T,  IU 
ail.  1  Str.  155.  2  Wil.  393 — 14.  But  not  by  the  plaintiff  entering  or  filing  it  for  him.  S 
T.  R.  611.  Barnes,  406. — 15.  Defects  m  mesne  process  can  never  be  the  subject  of  a 
writ  of  error.    2  Arch.  234,  235. — 16.  Writs  of  execution  may  be  amended  in  the  return. 

2  Blk.  836.    2  B.  &  P.  836.     5  Taunt.  606 — 17.  The  names  of  parties.    4  Taunt.  322 

18.  The  sum  recovered  by  the  judgment.  2  T.  R.  737 — 19.  And  the  like.  Vide  6  T.  R. 
450. — 20.  Even  after  they  have  been  executed. — 21.  So  if  a  Jieri  facias,  or  ca.  *a.  be  direc- 
ted to  the  sheriff  of  another  county,  instead  of  a  testatum,  the  plaintiff,  upon  suing  out  such 
tiji.fa.  or  ca,  *a.,'as  would  warrant  the  former  one,  if  it  had  been  a  testatum,  getting  it  re- 
turned, and  entering  the  writ  returned,  and  the  award  of  the  testatum  on  the  roll,  may  have 
Leave  to  amend  the  former  writ  by  inserting  the  testatum  clause,  &c.  upon  payment  of  costs.  3 
T.  R.  657.  1  H.  B.  541.  Vide  etiam  1  Blk.  694,-22.  The  writ  maybe  amended  by  the  award 
of  execution  on  the  roll.  2  B.  &  P.  336.-23.  Or  by  the  record  of  the  judgment.  Barnes,  10. 
-rr-24.  Court  however  refused  to  allow  an  amendment  of  a^i./a.,  where  the  defendant  had  be- 
come bankrupt  before  sale  of  the  goods  taken  in  execution  under  the  writ,  because  the  amend- 
ment would  prejudice  the  rights  of  third  persons,  namely,  the  assignees  and  the  other  creditors. 
4.  M.  &  S.  329. — 25.  It  should  seem  that  the  court  have  a  power  of  amending  a  tors  facias 
for  any  misprision  of  the  clerk's,  by  st.  8  H.  6.  c.  12.  already  mentioned  ;  that  statute  ex- 
pressly including  "  writs,"  generally. — 26.  They  have  accordingly  allowed  a  scire  facias 
to  revive  a  judgment,  and  the  declaration  thereon,  to  be  amended.  9  East,  316.  Vide  2 
B.  &  P.  275.  1  Ro.  Ab.  199.  797.  6  Mod.  68.  Sed  vide  6  Mod.  263.  319.  1  Str.  401.  1 
Salk.  52.  2  Ld.  Rd.  1057. — 27.  And  where  the  scire  facias,  is  an  original  proceeding,  it 
may  be  amended  in  all  cases  where  an  amendment  of  an  original  writ  would  be  allowed.  6 
Mod.  263.  10  Mod.  258.  354.  1  Str.  43.-2$.  But  the  court  have  refused  to  allow  a 
scire  facias  on  a  recognizance  of  ball  to  be  amended,  in  order  that  the  bail  might  have  a  far- 
ther time  to  render  their  principal.  2  Str.  1165.  8  Mod.  305.  2  N.  R.  103.  3B.&P. 
321.  Sed  vide  Barnes,  4.  2  B.  &  P.  275—29.  In  this  case  therefore,  and  in  all  other 
cases  where  leave  to  amend  will  not  be  granted,  the  plaintiff,  if  nut  tiel  record  be  pleaded^ 
should  move  to  quash  the  write  2  Arch.  244, 245. 
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If  the  instruction  be  true,  and  the  cursitor  mistake  the  name  or  addition 
of  the  defendant.     2  Vent.  46. 

[*]So,  if  the  instruction  be  for  a  trespass  contra  pacem  nostram  et  nuper 
regis,  and  the  cursitor  makes  the  writ  contra  pacem  nostram  only.  R.  2 
Vent.  49*  (y) 

(D  2.)  False  Latin. 

So,  if  the  clerk  mistake  in  writing  a  word  not  Latin  for  Latin,  it -shall  be 
amended  ;  as  imaginavit  for  imaginatus  est.     8  Co.  1 59.  b. 

So,  any  false  Latin  shall  be  amended  in  a  judicial  writ,  count,  pleading,  or 
judgment.     lOCo.  133.  a. 

So,  in  an  original  writ.     R.  2  Sand.  39.    Vide  in  Abatement,  (H  2.) 

So,  in  an  original,  in  ejectment,  if  he  write  divisit  for  dimisit,  though  di- 
visit  bfe  Latin  ;  for  it  was  a  misprision  of  the  clerk.     R.  1  Rol.  198.  1.  30. 

Vaccaria,  for  vicaria.     1  Lev.  2. 

Singular  number  for  the  plural,  or  e  contra.     R.  3  Bui.  35.  [Str.  807.] 

(D  3.)  Word  of  course. 

So,  if  he  adds,  or  omits  a  word,  &c.  of  course  :  as,  Dei  gratia,  in  the  style 
of  the  king  being  omitted,  shall  be  amended.     8  Co.  160.  a. 

Omission  of,  ostensurus  quart  nan  fecerit.     8  Co.  160.  a.     Mo.  5. 

Or,  if  he  mistake  an  obvious  matter  :  as,  if  a  writ  to  the  sheriffs  of  Lon- 
don be  directed  vicecomiti  Land,  prctcipimus  tibi,  where  it  should  be  vobis, 
it  shall  be  amended.     R.  1  Rol.  200.  I.  32. 

In  an  habeas  corpora,  if  after,  et  habeas  ibi,  the  words  nomina  juratorum 
are  omitted,  it  shall  be  amended.     R#  1    Rol.  200.  1.  37.     Vide  ante, 

(C  1.) 

In  a  quart  impedit,  if  ad  be  omitted  in  the  words,  qua  ad  donationem 
suam  spectat.     R.  Cro.  El.  119. 

So,  if  there  are  not  15  days  between  the  teste  and  return  of  a  venire  fcfr 
das.     R.  1  Leo.  329, 

(D  4.)  Word  defaced. 

So,  if  a  record  be  defaced  by  moisture,  &c.  it  may  be  amended.  R.  8 
Co.  160.  b. 

So,  if  words  are  obliterated  by  negligence  in  keeping,  they  may  be 
amended.     R.  8  Co.  160.  a. 

And  the  amendment  shall  be  according  and  Conformable  to  the  other 
parts  of  the  record,  which  are  not  obliterated.     8  Co.  1 60.  a. 

So,  if  any  part  of  the  record  be  stolen,  it  may  be  supplied  by  other  parts 
of  the  record.     R.  8  Co.  160.  b. 

Otherwise,  if  there  are  no  other  parts  of  the  record,  or  an  exemplification 
to  do  it  by ;  for  then  it  cannot  be  amended.     8  Co.  160.  b. 

(D  5.)  Default  of  form. 

By  the  st.  18  El.  14.  after  verdict  in  any  court  of  record,  judgment  shall 
not  be  stayed  or  reversed  for  false  Latin,  Variance  from  the  register,  or 
other  default  in  form  in  any  writ  original  or  judicial,  or  for  [*]want  of  wril 
original  or  judicial ;  but  this  extends  not  to  appeals  or  indictments. 

By  the  st.  21  Jac.  13.  after  verdict,  &c.  judgment  shall  not  be  stayed  or 


fo)  1  Ld.  Rd.  1057. 
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So,  if  it  was  filed  of  any  term.     2  Cro.  277. 

So,  for  avoiding  error,  the  court  will  give  liberty  to  file  it  at  any  time  be- 
fore judgment.     Vide  Attorney,  (B  8.) 

In  C.  B.  the  warrant  of  attorney  shall  be  filed  upon  a  distinct  file.  1 
Sal.  88. 

In  B.  R.  it  was  entered  on  a  particular  roll  till  Jac.  2.  when  per  Wright 
Ch.  J.  it  was  ordered  to  be  entered  upon  the  top  of  the  plea  roll.     Ibid* 

So,  a  warrant  of  attorney  shall  be  amended  ;  if  it  was  A.  ponit  loco  sua 
B.  attorndtum  suum,  where  it  ought  to  be,  A.  executor  of  C. ;  for  it  shall  be 
intended  a  warrant  in  the  same  action,  when  no  other  is  depending.  R.  2 
Cro.  135.     1  Rol.  289.  1.  25. 

So,  a  default  in  the  declaration  by  omission  of  the  words  per  attornatvm 
suum,  may  be  amended  by  the  plea  roll.     R.  1  Sal.  88. 

(F)    PANEL. 

By  the  st.  8  H.  6.  12.  judges  may  amend,  &c.  a  misprision  of  the  clerk 
in  any  panel,  &c. 

If  a  man  rightly  named  in  the  venire  facias  and  habeas  corpora,  was  mis- 
taken in  his  surname  in  the  panel  to  the  habeas  corpora,  and  so  sworn,  it 
shall  be  amended,  if  upon  examination  it  appears  to  be  the  same  person  re- 
turned.    R.  1  Rol.  196.  1.  40.  197.  1.  40.  55.     R.  5  Co.  42.  b. 

So,  if  he  was  mistaken  in  his  christian  name.  R.  5  Co.  42.  b*  Codwel. 
1  Rol.  198.  1.  5.     Jon.  448.     Cro.  Car.  563. 

So,  if  the  sheriff  annex  the  panel  for  one  action,  to  the  distringas  for  an- 
other, it  shall  be  helpt ;  for  it  shall  be  as  a  default  of  the  writ  of  distringas. 
R.  2  Cro.  369.     3  Bui.  1 79. 

So,  if  a  man  rightly  named  in  the  venire  be  named  in  the  distringas  by  a 
name  of  the  like  sound,  though  different  spelling,  it  will  be  well :  as,  Stoke 
for  Stock,  Hastin  for  Hastings,  &c.     Semb.  2  Rol.  168. 

So,  if  a  name  be  mistaken  in  the  distringas  :  as,  Baskerfield  for  Basker- 
vill,  it  may  be  amended  without  examination  of  the  sheriff  by  the  st.  8  H.  6. 
as  a  misprision  of  the  clerk  5  for  the  venire  is  the  warrant  for  the  distringas* 
Semb.  2  Rol.  168, 

Or,  in  an  habeas  corpora  juratorum  as,  the  executrix  of  H.  Wade  for 
W.  Wade.     R,  Cro.  Car.  32. 

But  if  he  was  not  returned  by  the  sheriff,  it  shall  not  be  helpt ;  as,  if  23 
are  returned  in  the  venire  facias,  and  in  the  habeas  corpora,  the  23  and  also 
another  are  named,  and  the  other  is  sworn  :  it  shall  not  be  helpt.  R*  Jon. 
302. 

[*](G1.)  RETURN. 

By  the  st.  8  H.  6.  12.  judges  may  amend,  &c.  a  misprision  of  the  clerk 
in  any  return. 

By  the  st,  8  H.  6.  15.  a  misprision  or  default  in  the  return  of  any  process 
made  by  sheriffs,  coroners,  bailifls  of  franchises,  or  any  other,  &c.  in  a  letter 
or  syllable  too  much,  or  too  Httle* 

So,  if  an  annuity  be  returned,  nihil  per  quod  attathiari  potest  where  it 
should  be  per  quod  summoniri  potest.     Kit.  279.  b. 

If  four  names  are  omitted  in  the  return  of  the  distringas,  which  were  in 
the  venire,  upon  a  proof  that  they  were  distrained.     Ibid. 

If  the  sheriff  upon  the  distringas  jurat,  return  too  small  issues,  it  shall  be 
amended.     Ibid. 
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Or,  if  he  return  issues  upon  a  man  not  named  in  the  distringas*     Ibid. 

But  an  omission  of  the  return  shall  not  be  amended.     R.  5  Co.  41.  b«  as 
if  the  habeas  corpora  be  album  breve*     R.  Mo.  868. 

Nor  an  omission  of  the  name  of  the  sheriff,  before  the  st.  21  Jac.  13. 
R.  2  Cro.  188.     R.  5  Co.  41.  b. 

Nor,  a   return  by  the  sheriff,  where  it  should  be  by  the  coroners,  or 
e  contra.  R.  5  Co.  36.  b.     Yel.  15. 

And  by  the  st.  18  El.  14.  after  verdict,  no  judgment  in  any  court  of  re- 
cord shall  be  stayed  or  reversed,  by  reason  of  any  imperfect  or  insufficient 
return. 

Nor,  by  the  st.  4  &  5  Ann.  16.  after  judgment  by  confession,  nihil  dicit, 
non  sum  informatus,  or  when  a  writ  of  inquiry  is  executed. 

If  the  return  upon  a  venire  facias  was  right,  but  the  return  upon  the  ha- 
beas corpora  or  distringas  was  defective,  it  was  amendable  by  the  stat.  18 
El.  14.     1  Rol.  204.  1.  30. 

So,  if  there  was  no  return  upon  the  habeas  corpora  or  distringas  ;  for  the 
venire  facias  is  the  principal  process.     R.  1  Rol.  204. 1.  1 5.  25. 

Or,  the  name  of  one  coroner  only  to  the  return,  where  there  are  many. 
R.  Hob.  70. 

Or,  no  pledges  for  the  jurors.     R.  2  Cro.  534. 

So,  if  upon  a  suggestion  of  a  devastavit  by  two  'executors,  the  sheriff  re- 
turns an  inquisition  as  to  one,  and  says  nothing  as  to  the  other,  it  shall  be 
amended;  for  it  was  only  an  insufficient  return.     R.  1  Sal.  363. 

So,  if  the  return  be  only  to  part  of  the  writ.     R.  Cro.  Car.  312,  13. 

But  if  there  was  no  return  upon  the  venire  facias,  it  was  not  amendable 
till' the  statute  21  Jac.  13.     R.  1  Rol.  204.  1.  10. 

So,  now,  if  the  sheriff  makes  no  return  to  a  scire  fieri  inquiry,  against  an 
executor  upon  a  devastavit  suggested,  it  shall  not  be  amended.     1  Sal*  363. 

(G  2.)  Misprision  in  the  name  of  a  juror. 

By  the  st.  21  Jac.  13.  after  verdict,  &c.  no  judgment  shall  be  stayed  of 
reversed,  for  that  any  juror  who  tried  the  issue  is  misnamed  in  surname  or 
addition  on  the  return  of  the  venire  facias,  habeas  corpora,  or  distringas,  so 
as  upon  examination  it  be  proved  to  be  the  same  man  who  was  meant  to  be 
returned. 

[*]Or,  for  that  there  is  no  return  of  the  said  writs,  so  as  a  panel  .of  the 
names  of  the  jurors  be  returned,  and  annext  to  the  said  writs. 

Or,  for  that  the  sheriff  or  other  officer's  name  is  not  set  to  the  said  re- 
turn, so  as  the  writ  be  proved  to  be  returned  by  the  sheriff  or  other  officer. 

Nor,  by  the  st.  16  &  17  Car.  2.  8.  for  that  the  sheriff's  name  is  not  re- 
turned upon  the  original  writ. 

Or,  for  that  no  pledges,  or  but  one  pledge,  is  returned  on  the  original 
writ,  bill,  or  declaration. 

And  by  the  st.  4  &  5  Ann.  16.  these  imperfections  are  aided  after  judg- 
ment by  confession,  nihil  dicit  non  sum  informatus  or  upon  which  a  writ  of 
inquiry  is  executed. 

If  the  name  of  a  juror  was  mistaken  in  the  return,  the  sheriff  might  come 
into  court  and  amend  it.     1  Rol.  196.  1.  51. 

But  till  the  st.  21  Jac.  13.  the  court  could  not  amend  after  the  death 
of  the  sheriff.     R.  1  Rol.  196. 1.  45. 

So,  a  misprision  in  the  vill  where  the  juror  was,  between  the  venire  and 
distringas,  not  material.     R.   2  Cro.  353.  457.  654,     R.  1  Rol.  197.  1.  25. 
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Nor,  a  misprision  in  the  surname,  where  they  were  of  the  same  sound. 
ft.  2  Cro.  354. 

Nor,  a  misprision  in  the  surname,  where  it  was  the  nine  person,  R. 
S  Cro.  457. 

Nor,  an  abbreviation  in  the  christian  nan*e  i  as,  Francua  for  Franciscus,  in 
the  venire  facias.     R.  2  Cro.  534. 

(H)  VENUE. 

(H  1.)  From  what  neighbourhood  the  jury  shall  come. 

By  the  st.  21  Jac.  13.  after  verdict  no  judgment  shall  be  stayed,  or  re- 
versed, by  reason  the  visne  is  in  some  part  misawarded,  or  sued  out  of 
Pftore  or  fewer  places  than  it  ought,  so  as  some  one  place  be  right  named. 

Nor.  by  the  st.  16  &  17  Car.  2.  8.  for  that  there  is  no  right  venue,  so  as 
the  cause  were  tried  by  a  jury  of  (he  proper  county  or  place  where  the  ac- 
tion was  laid. 

By  the  common  law,  the  jury  ought  to  come  out  of  the  neighbourhood 
of  the  parish,  town,  hamlet,  or  place  known  out  of  a  town,  &c.  which  was 
nearest,  or  in  which  the  matter  to  be  tried  was  alleged  by  the  record.  Co, 
L.  1 25.  a. 

And  therefore,  if  a  matter  be  alleged  within  a  parish  in  such  a  county  or 
pity,  (x)  &c.  the  jury  shall  come  from  the  neighbourhood  of  the  [*]parish, 
for  that  is  more  certain  than  the  city,  &c.  and  it  shall  be  intended  to  com- 
prehend but  one  town,  unless  the  contrary  appears.     Co.  Li*  125.  b. 

If  it  be  alleged  within  a  manor,  the  jury  shall  be  de  vicintto  of  the  manor, 
Cq.  L.  125.  b.     R.  Jon.  320. 

If  it  be  alleged  in  H.  and  afterwards  in  the  parish  of  H.  aforesaid,  the  ve- 
pue  shall  be  from  H.,  for  it  shall  be  intended  the  same  place.     Jt.  Hob.  6. 

If  there  be  an  obligation  to  B.  in  London,  with  condition  that  A.  go  from 
York  to  London,  and  issue  upon  this,  the  venue  shall  be  from  London.  R. 
9  Cro,  J37.  150. 

If  an  offence  be  alleged  in  an  information  at  G.  in  Kent,  the  venire  ought 
fo  be  awarded  from  G.     R.  Hard.  19. 

If  it  be  alleged  in  King-street,  &c.  in  the  parish  or  manor,  &c.  of  A.,  the 
jury  shall  be  from  the  neighbourhood  of  King-street ;  for  every  place  alleg- 
ed generally  shall  be  intended  a  town,  if  nothing  be  added  to  declare  the 
contrary,  and  then  this  will  be  more  certain  than  the  parish,  manor,  &c. 
Co.L.  125,  b. 

In  ejectment,  if  the  lease  be  at  M.  for  land  in  L.  M.  upon  not  guilty,  the 
?enue  shall  be  from  L.  M.     Cro.  El.  701. 

So,  if  a  matter  to  be  tried,  be  alleged  in  several  towns,  the  Venue  shall  be 
from  all :  as,  if  a  prescription  be  traversed  for  a  way  from  B.  to  C,  and  so 
to  D.,  the  venue  shall  be  from  B.  and  C.     Jon.  2. 


rr 


(x)  By  st.  38  G.  3.  c  62.  in  every  action,  whether  the  tame  be  transitory  or  local,  which 
fhall  be  prosecuted  in  any  court  of  record  at  Westminster,  and  in  every  indictment  remov- 
ed into  K.  B.  by  certiorari,  and  in  every  information  filed  by  his  majesty's  attorney  or  so? 
ljcjtor-general,  or  by  leave  of  the  Court  of  K.  B.,  and  in  all  oases  where  any  person  shall 
plead  to  or  traverse  any  of  the  facts  contained  in  the  return  to  any  writ  of  mandamus,  if 
the  venue  in  such  action,  &c-  be  laid  in  the  county  of  any  city  or  town  corporate  within 
England,  or  if  such  writ  of  -mandamus  be  directed  to  any  person,  &c  it  shall  be  lawful  for 
the  court  in  which  such  action,  fcc.  shall  be  depending,  at  the  prayer  and  instance  of  any 
prosecutor  or  plaintiff,  or  of  any  defendant,  to  direct  the  issue  joined  in  such  action,  ipc. 
to  be  tried  by  a  jury  of  the  county  next  adjoining  to  the  county  of  such  city,  &c.   an£  to 

award  writs  of  venire  and  ditiringos  accordingly,  if  the  court  shall  think  fit. 
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If  the  issue  be,  whether  land  in  A.  be  within  the  manor  of  B.,  the  venue 
ought  to  be  from  the  manor,  and  from  A.,  for  it  ought  to  be  as  large  as  the 
inquiry  upon  the  issue  to  be  tried.     1  Sid*  19.     R.  2  Cro.  8. 

So,  where  trespass  was  upon  land  in  A.  and  the  defendant  pleads  not  guil- 
ty to  part,  and  to  the  residue  justifies  for  tithes,  as  rector  of  B.  within  which 

A.  lies.     R.  2  Cro.  87. 

If  a  trespass  be  supposed  at  W.  and  the  defendant  justifies  bj  warrant  at 

B.  and  the  issue  be  upon  the  de  sen  tort,  &c.  the  venue  shall  be  from  W. 
and  B.     R.  2  Cro.  43.  95. 

But  where  a  prescription  is  not  directly  in  issue,  the  venue  shall  be  from 
one  town  only.     R.  Jon.  2. 

So,  the  venue  shall  not  be  larger  than  the  issue  ;  as,  if  the  issue  be  com- 
prized within  the  manor,  it  shall  not  be  from  the  manor  and  town.  1  Sid.  1 9. 

(H  2.)  From  what  neighbourhood  the  jury  shall  not  come. 

But  by  the  common  law,  the  jury  shall  not  come  de  vicineto  of  a  forest. 
Lane,  33. 

Or,  of  an  honour.     Semb.  1  Sid.  20. 

Yet  a  forest,  &c.  shall  be  intended  in  a  parish,  and  a  venire  from  it  will 
be  good,  if  the  defendant  does  not  plead  in  abatement,  and  pray  whether  he 
shall  answer,  unless  the  plaintiff  alleges  in  what  parish  the  forest  lies.  R. 
Lane,  33. 

[*]So,  in  many  counties  a  ward  is  allowed  for  a  parish.     R.  2  Cro.  222. 

So,  it  shall  come  from  a  castle,  which  is  a  distinct  place  from  a  town.  R. 
2  Cro.  239. 

So,  if  a  matter  be  alleged  in  platea  de  King-street  in  the  parish  of  B.  in 
civitate  Westmonast.  the  jury  shall  be  from  the  neighbourhood  of  the  parish  ; 
for  platea  is  not  a  town,  hamlet,  or  place  known,  out  of  which  the  jury  shall 
come.    Co.  L.  125.  a. 

But  now  by  the  st.  4  &  5  Ann.  16  every  venire  facias  for  trial  of  any 
issue  in  any  of  the  courts  of  Westminster,  shall  be  awarded,  or  the  body  of 
the  proper  county,  (y) 

Yet  this  does  not  extend  to  a  venire  facias  in  an  information  at  the  suit  of 
the  king,  (z) 

So,  in  an  appeal  by  a  jury  of  two  counties,  the  jury  shall  come  de  corpo- 
re  comitat.     uy.  46.  a. 

(H  3.)  When  misprision  of  the  venue  is  helpt. 

By  the  common  law,  if  a  venire  facias  was  awarded  of  an  improper  ve- 
nue, it  was  error* 

And  was  not  aided  by  consent  of  parties.     Hob.  5. 

But  now.,  since  the  st.  21  Jac.  13.  it  shall  be  helpt  after  verdict,  if  the 
venue  be  only  from  one,  where  it  ought  to  be  from  several  places,  if  that 
one  be  such  a  place  from  which  the  venue  ought  to  come.     R.  1   Sid.  20. 

So,  if  the  venue  be  only  from  one,  though  there  are  several  places  in  sev  - 
era!  counties.     R.  2  Lev.  178. 

So,  where  by  the  custom  of  London  the  jury  ought  to  come  from  the  four 
next  wards,  if  they  come  from  four  wards,  two  only  of  which  appear  to  be 
next  to  the  place,  it  shall  be  helpt.     R.  2  Sand.  258, 


(y)  Extended  to  actions  anH  informations  on  penal  statutes  by  *4<*.  2.  c.  18* 
(m)  Virtually  repealed  by  3  O.  3.  c.  25.    Andr.  99.  Str.  1085. 
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So,  where  covenant  was  brought  in  London,  the  defendant  pleads  per- 
formance by  enjoyment  of  a  walk  in  the  county  of  N.  If  the  trial  be  by  a 
jury  from  the  neighbourhood  of  the  walk  in  com,  N.  it  will  be  good  after 
verdict,  though  no  venue  can  come  from  the  walk,  and  the  action  was 
brought  in  London ;  for  the  county  of  N.  was  the  proper  county  for  this  is- 
sue.    R.  per  three  J.     1  Lev.  207.  1  Sid.  326. 

So,  in  an  action  for  slander,  in  London,  and  the  defendant  justifies  at  Ox- 
ford, and  it  be  tried  at  London,  it  shall  be  helpt.  R.  three  J.  1  Sand.  248. 
R.  1  Vent.  263. 

So,  in  debt  in  London  for  rent  of  land  in  Essex,  and  an  expulsion  pleaded. 
R.  3  Lev.  394. 

So,  in  covenant  upon  a  demise  of  land  in  Berwick,  and  expulsion  is  to  be 
tried,  if  the  trial  be  upon  a  venire  to  the  next  county  to  Berwick,  it  shall  be 
helpt,  as  well  as  if  it  was  in  B.  Semb.  1  Mod.  37.  1  Vent.  58.  90.  1  Sid. 
381.     R.  2  Lev.  164. 

But  if  an  action  be  brought  in  London,  and  the  matter  of  the  issue  arise 
in  Oxford  or  any  other  county,  and  the  trial  is  by  a  jury  of  London,  it  shall 
not  be  helpt ;  for  it  is  not  the  proper  county.  [*]Semb.  Dan.  456.  2  Mod. 
24.  But  by  the  cases  supra  semb.  cont.  Semb.  ace.  1  Mod.  199.  R.  2 
Lev.  122.     R.  cont.Sho.  344.  (a) 

(I)  MISCONTINUANCE,  AND  DISCONTINUANCE. 

By  the  st.  32  H.  8.  30.  after  verdict,  judgment  (b)  shall  proceed  not- 
withstanding any  miscontinuance,  discontinuance,  &c.  and  shall  stand  with- 
out reversal,  as  though  no  such  default  had  been. 

So,  by  the  st.  4  &  5  Ann.  1 6.  judgment  by  confession,  nihil  elicit,  non  sum 
informatus,  or  after  writ  of  inquiry  executed. 

And  therefore,  where  by  the  course  of  B.  R.  continuances  ought  to  be  en* 
tered  after  issue,  before  judgment,  if  judgment  be  entered  before  the  con- 
tinuances, it  shall  be  amended.     R.  1  Rol.   200.  1.  5.  (c) 

So,  if  the  defendant  imparls  and  has  a  day  given  htm  by  the  court,  but 
idem  dies  to  the  plaintiff,  is  omitted,  it  shall  be  amended,  though  it  be  after 
judgment  against  the  defendant  by  nihil  dicit.     R.  1  Rol.  205.  1.  50. 

So,  if  a  continuance  omit,  or  mistake  the  name  of  the  party,  or  the  day, 
or  term  to  which  the  continuance  was  made,  it  shall  be  amended,  if  it  ap- 
pears to  be  by  default  of  the  clerk. 

As,  if  two  defendants  or  plaintiffs  appear,  and  a  day  is  given  only  to  one. 
Cro.  El.  619. 

Or  the  entry  is,  that  but  one  appeared,  and  a  day  is  given  to  both,  if  it 
appears  that  the  other  did  also  appear.     R.  Yel.  155.  (d) 


(a)  1.  The  venue  in  the  margin  may  help  but  cannot  hurt.  3  T.  R.  389 2.  The  objec- 
tion to  a  mis-trial,  unless  when  cured  by  statute,  may  be  by  motion  in  arrest  of  judgment, 
2  M.  &  S.  270. — 3.  Mis-trial  is  cured  by  the  statutes  of  jeofails  only  when  the  trial  has  been 
by  a  jury  of  the  proper  country.     2  M.  k.  S.  270. 

(b)  Though  in  a  penal  action.     3T.  R.  387.     6  T.  R.  255. 

(c)  1.  Continuances  maybe  entered  after  error  brought.  Str.  136. — 2.  Though  if  the  writ 
of  error  is  quashed  on  continuances  entered  up  after  its  teste,  it  shall  be  without  costs. 
Str.   139. 

(<f)  1.  So  where  the  original  writ  is  returnable  on  a  general  return,  and  the  venire  at  a 
day  certain,  it  is  but  a  miscontinuance,  and  helped  by  st.  H.  8.  though  at  the  suit  of  the 
crown  if  a  civil  suit  Str.  62 — 2.  So  where  the  suit  is  by  bill  returnable  on  a  day  certain, 
and  after  judgment  by  default,  the  writ  of  inquiry  is  returnable  on  a  general  return.  Str. 
£47. 
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So,  if  a  blank  be  for  the  day,  to  which  the  continuance  was.  Semb.  2 
Mod.  316. 

So  it  shall  be  amended,  if  the  continuance  be  totally  omitted.  R.  2  Cro. 
528. 

So,  if  the  defendant  by  his  plea  does  not  answer  to  the  whole  count,  or 
declaration,  all  is  discontinued;  but  the  discontinuance  shall  be  aided. 
Vide  Pleader,  (E  1.)     Dan.  352.  (e) 

So  in  debt  for  rent  upon  a  copyhold  and  freehold,  the  defendant  pleads, 
eviction  by  a  devisee,  the  plaintiff  protestando,  that  the  copyhold  was  not 
devised,  replies  that  the  freehold  was  entailed,  and  therefore  the  devise 
void ;  and  the  issue  upon  the  entail  is  found  for  the  plaintiff,  the  discontinu- 
ance as  to  the  copyhold  is  aided  by  the  verdict  as  to  the  freehold.  R.  3 
Lev.  40. 

And  this  statute  extends  to  all  discontinuances,  as  well  after  verdict  as 
before.     R.  Cro.  El.  489.     D.  2Cro.  211.  529. 

And  when  there  are  several  verdicts,  as  well  as  one.     R.  2  Cro.  528,  9. 

[*]So,  to  discontinuances  by  the  act  of  the  court,  as  well  as  of  the  party. 
R.  1  Sal.  1 77.  (/) 

So,  in  inferior  as  well  as  superior  courts.     R.  1  Sal.  177. 

So,  to  a  discontinuance  by  the  act  of  the  plaintiff,  as  well  as  of  the  de- 
fendant.    R.  3  Lev.  325. 

But  if  the  misentry  of  the  continuance  does  not  appear  to  be  by  default 
of  the  clerk,  but  is  the  act  of  the  court  itself,  it  shall  not  be  amended  in 
another  term :  as,  if  the  continuance  be  not  given  to  the  parties,  but  to  a 
stranger.     R.  Cro.  El.  619. 

Or  if  there  are  three  defendants  and  but  two  appear,  and  a  day  is  given 
to  all,  if  it  does  not  otherwise  appear  that  they  did  all  appear.  R.  Yel. 
155. 

If  the  continuance  be  from  Easter  term  to  Michaelmas  term,  omitting  a 
term.     R.  Sti.  339. 

So  a  discontinuance  shall  not  be  amended  after  verdict,  if  the  judgment 
was  not  given  upon  the  verdict :  as,  in  debt  against  the  heir,  who  pleads 
riens  per  discent  except  twenty  acres  in  D.  and  the  issue  be  upon  assets  also 
in  B.  and  a  verdict  for  the  defendant,  whereby  the  plaintiff  takes  judgment 
for  twenty  acres  in  D.     R.  Yel.  169.     2  Cro.  236. 

So,  if  there  be  judgment  upon  a  retraxit,  after  a  verdict.     R.  2  Cro.  21 1  * 

So,  if  the  judgment  be  not  entirely  upon  the  verdict ;  as,  in  debt  for  20/. 
upon  a  bill,  and  20/.  upon  a  rnutuatus,  to  which  non  sum  informatus  h 
pleaded  and  issue  joined,  and  verdict  for  the  plaintiff  as  to  the  bill,  and 
judgment  for  him  for  the  whole.     Dub.  Yel.  169. 

So,  if  there  be  a  demurrer  for  part,  and  a  verdict  for  part,  and  judgment 
upon  the  whole.     R.  2  Cro.  304. 

(K  1.)  RECORD,  PLEA,  <&x. 

By  the  st.  8  II.  6.  12.  judges  may  Examine  and  amend  in  affirmance  of 
the  judgment  all  that  to  them  seems  the  misprision  of  the  clerk  in  any  rec- 

(0  1  H.  B.  644. 

(f)  Before  judgment,  miscontinuances  are  the  acts  of  the  clerk ;  after  judgment  entered 
ana  the  record  made  up,  they  are  the  acts  of  the  court.     1  Wils.  303. 

E*580] 
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ord  (g),  [*]word,  plea,  &c.  (A)  so  that  by  such  misprision  no  judgment  be 
reversed  or  annulled,  except  in  indictments,  appeals,  &c. 

And  by  the  st  32  Hen.  8  after  verdict  in  any  action  real  or  personal,  jus- 
tices shall  proceed  to  judgment,  notwithstanding  any  mispleading,  lack  of 
colour,  insufficient  pleading,  jeofails,  &c.  or  other  default  or  negligence  of 
any  party,  counsellor,  or  attorney  ;  which  judgment  shall  stand  without  re- 
versal, as  though  no  such  default  had  been* 

By  the  st.  18  El.  14.  after  verdict  in  any  court  of  record  (i),  no  judgment 
shall  be  stayed  or  reversed  for  want  of  form  in  the  count,  declaration,  plaint, 
suit,  or  demand,  except  in  appeals  and  indictments. 

By  the  st.  1 6  &  1 7  Car.  2.  8.  after  verdict  in  any  of  the  courts  at  West- 
minster counties  palatine,  or  great  sessions,  no  judgment  shall  be  stayed  or 
reversed  for  default  in  form,  or  for  the  mistaking  of  the  christian  or  surname 
of  the  plaintiff  or  defendant,  demandant  or  tenant,  sum  or  sums  of  money, 
day,  month,  or  year,  by  the  clerk  in  any  bill,  declaration,  or  pleading,  where 
the  right  name,  surname,  sum,  day,  month,  or  year  in  the  same  or  any  pre- 
ceding writ,  plaint,  roll,  or  record,  is  once  truly  alleged,  whereunto  the 
plaintiff  might  have  demurred,  and  shewn  the  same  for  cause  ;  but  all  such 
matters  or  any  other  of  like  nature,  not  being  against  the  right  of  the  suit,  or 
whereby  the  issue  or  trial  are  altered,  shall  be  amended,  &c. 

By  the  st.  4  &  5  Ann.  16.  all  the  statutes  of  jeofails  shall  extend  to  judg- 
ments on  confession,  nihil  dicit,  and  non  stun  informatus,  in  any  court  of 
record ;  and  no  such  judgment  shall  be  reversed,  nor  any  judgment  or  any 
writ  of  inquiry  executed  be  stayed  or  reversed,  for  any  imperfection,  omis- 

(g)  1.  The  court-may  amend  the  record  of  nisi  print  at  any  time  for  a  defect  arising  from 
misprision  of  the  clerks.  8  H.  6.  c.  12.  c.  15.  Vide  3  Taunt.  81.— 2.  It  may  be  amended 
by  the  issue  roll.  1  Salk.  48.  Ld.  Rd.  94.  511. — 3.  Where  the  issue  in  ejectment  waa 
against  seven  defendants,  and  the  nisi  prias  record  by  mistake  against  fire  only,  the  court 
amended  the  nisi  prias  record,  after  verdict,  by  adding  the  names  of  the  remaining  two 
defendants.  1  Ld.  Rd.  94.  1  Salk.  48.-4.  But  where  the  mistake  was  in  the /ura/a,  the 
day  of  nisi  prius  therein  not  having  been  altered  after  the  cause  was  made  a  remanti^  and 
the  subsequent  trial  appeared  of  course  to  hare  been  had  after  the  day  of  nisi  prias,  C.  B. 
held  the  trial  to  be  coram  nonjudice,  and  refused  to  amend  the  jurat  a  and  distringas  A  but 
awarded  a  ventre  dt  novo,  2  WUs.  144.  See  1  Salk.  48.  1  Ld.  Rd.  511.  But  see  Barnes, 
5  contra. — 5.  For  variance  between  the  nisi  prius  record  and  the  issue,  the  objection  must 
be  made  at  the  time  of  the  trial,  for  the  court  will  not  setjaside  the  verdict  for  such  a  cause. 
SWils.  180.  But  see  Barnes,  476.  1  Str.  641.— 6.  And  a  variance  in  this  respect  is 
wholly  immaterial,  if  the  nisi  prius  record  agree  with  the  declaration  delivered.  Str.  1131. 
— 7.  Where  the  record  and  postea  were  lost,  the  court  ordered  a  new  one  to  be  made  out 
from  the  issue  roll  and  from  the  associates  notes.  Str.  1264—- 8.  The  record  may  be  amend- 
ed by  leave  of  the  judge  at  nisi  prius,  even  after  the  cause  is  called  on.  1  Camp.  57.—- 9. 
Provided  the  alteration  proposed  be  not  matter  of  material  allegation.  1  Stark.  74—10. 
And  it  appear  probable  that  the  attorney  was  not  aware  of  the  defect  in  time  to  have  it 
remedied  upon  application  to  a  judge  at  chambers.— 11.  It  can  be  amended,  however, 
only  by  a  judge  of  the  court  where  the  record  was  made  up.  See  3  Taunt.  81.  2  Arch. 
241  to  242. 

(h)  1.  The  court  may  amend  the  jury  process  at  any  time,  for  defects  arising  from  the 
misprision  of  the  clerks.     8  H.  6.  c.  12.     Vide  Salk.  454.     Ld.  Rd.  1 143.     Str.  1214.     Str. 

136.     Sed  vide  Salk.  48.     Ld.  Rd.   511.     Salk.   52.     Ld.  Rd.    1061 2.  The  distringas 

may  be  amended  by  the  venire,  and  the  venire  by  the  award  of  it  on  the  roll.     2  Arch.  241. 

(0  Therefore  in  inferior  courts.     I  Wils.  180. 

()  1.  Entry  on  record  is  amendable  by  the  writs  of  sci.  fa.  and  certiorari  after  issue 
joined  on  payment  of  costs.  Barnes,  3.-2.  Record  of  nisi  prius  is  amendable  by  plea  roll. 
Id.  4.  Ld.  Rd.  95.  134—3.  Wrong  entry  by  associate  of  verdict  on  postea  is  amendable. 
Barnes,  6.  449.-4.  Judgment  roll  amendable  by  inserting  a  date' subsequent  to  first  return 
of  term.  Id.  7.-5.  Record  of  nisi  prius  amendable  in  the  jurata,  to  make  it  agree  with  the 
writ  formerly  amended.  Id.  5 — 6.  The  jurata  at  the  foot  of  record  having  trespass,  instead 
of  trespass  on  the  case,  is  helped  bv  jeofails.  Id.  11.— 7.  Jurata  amendable  by  hmb.  dtp* 
jur.  el  venire.     Ibid. 
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sion,  defect,  matter,  or  thing  which  would  have  been  aided  after  verdict  by 
any  of  the  statutes  of  jeofa-i  is,  so  as  there  be  an  original  writ  or  bill,  and 
warrants  of  attorney  duly  filed. 

(K  2.)  What  shall  be  said  a  record. 

The  record  contains  the  count,  and  ail  that  is  entered  in  the  plea-roll.     8 
Co.  157.  b.  161.  a.  (k) 

[*](L)  WHEN  THE  COUNT  (/)  SHALL  BE  AMENDED. 

(L  I.  )I  n  form. 

By  the  st.  36  Ed.  3.  15.  none  shall  suffer  for  want  of  the  antient  forms  or 
terms  in  counts,  so  as  the  matter  of  the  action  be  fully  shewn. 


!! 


rk)  Therefore  the  memorandum  is  amendable.     Ld.  Rd.  977.     7  T.  R.  474. 

/)  1.  The  declaration  may  be  amended,  at  common  law,  in  the  title.  1  East,  133.  i 
Wils.  78.  £42.  2  Wila.  256.  Hardw.  141.  And  see  1  Str.  638.-2.  In  the  venue.  2  Str. 
1162.  4  East,  433.  435.  Barnes,  12.  19.  Str.  1202.— 3.  In  the  parties  names.  See  Ld. 
Rd.  116. ;  bat  see  Id.  771.— 4.  And  in  the  body  of  the  declaration,  in  form.  "2  Str.  1162. 
—5.  Or  substance.  2  Burr.  1098.  1  Wils.  7.— 6.  And  this  even  in  penal  actions.  1  Wils. 
256.  2  Burr.  1098. — 7.  Provided  the  amendment  do  not  introduce  any  new  substantive 
cause  of  action,  or  new  charge  against  the  defendant.  6  T.  R.  544.  7  T.  R.  55. — 8.  But 
in  other  actions,  the  court  will  allow  the  defendant  to  add  even  a  dew  count,  upon  payment 
of  costs.  Tidd.  644.  See  2  Str.  890.  6  Taunt.  300.  358.  2  Man.  59.  But  see  7  T.  R. 
698.  1  Wils.  149.223.  Say.  234. — 9.  Also  where  a  jury  gave  more  damages  than  were 
laid  in  the  declaration,  the  court,  upon  application  of  the  plaintiff,  granted  a  new  trial,  and 
gave  him  leave  to  amend  the  declaration  by  increasing  the  damages.  7  T.  R.  132.— 10. 
But  where  the  verdict  was  taken  for  the  damages  laid  in  the  declaration,  subject  to  an 
award,  the  court  refused  to  allow  the  plaintiff  to  amend  the  declaration  by  increasing  the 
damages,  although  it  appeared  from  the  affidavit,  that  a  larger  sum  wo  old  probably  be 
proved  before  the  arbitrator.  1  M.  Sc  S.  675. — 1 1.  The  court  have  entertained  the  appli- 
cation for  an  amendment  in  these  respects,  even  after  a  plea  in  abatement  for  the  mistake 
sought  to  be  amended.  1  Str.  11.  3  M.  &  S.  450.  7  T.  R.  698.— 12.  Or  after  issue  join- 
ed. 2  Str.  890. — 13.  Or  the  record  taken  down  for  trial,  and  withdrawn.  5  Burr.  2833. 
6  T.  R.  543, — 14.  And  even  after  verdict,   under  particular  circumstances.     2  Str.  1151. 

Ld.  Rd.  116.     See  2  Wils.  147.     Cowp.  841 15.  They  have  allowed  it  also  after  issue 

joined  on  niUtiel  rtcgrd.  1  East,  1 13.— 16.  They  have  also  set  aside  a  nonsuit,  and  allow- 
ed the  declaration  to  be  amended  as  to  the  error  for  which  the  plaintiff  was  nonsuit.  3 
Taunt.  81.— 17.  And  set  aside  a  verdict  fur  plaintiff  upon  his  application,  and  amended  the 
declaration  by  increasing  the  damages.  7  T.  R.  132.— 18.  Before  plea  the  declaration  may 
be  amended  without  costs,  excepting  the  costs  of  the  application.— 19.  After  a  general  is- 
sue and  before  entry,  if  amended  in  substance,  the  plaintiff  must  pay  costs,  or  give  an  im- 
parlance.— 20.  Or  if  amended  in  form  it  may  be  without  paying  costs,  or  giving  an  imparl- 
ance.— 21.  But  after  a  special  plea  or  demurrer,  it  can  be  amended  only  upon  the  terms  of 
paying  costs,  and  the  plaintiff  has  not  the  option  of  giving  an  imparlance.  R.  M.  10  O.  2. 
(b)  ;  and  see  R.  M.  1654.  s.  13.-22.  A  declaration  in  ejectment  may  be  amended,  as 
well  after  as  before  plea  pleaded,  in  the  same  manner  as  declarations  in  other  actions.—. 

23.  Thus  leave  has  been  given  to  amend  the  declaration  in  the  venue.     Imp.  C.  B.  636.— 

24.  In  the  demise.  4  Burr.  2447.  2  Burr.  1162.  1  Burr.  665.  3  Wils.  274.  See  Salk. 
48—25.  In  the  term  stated  in  the  demise.  2  Str.  1292.  2  Blk.  940.  And  see  Cowp. 
841—26.  In  the  panels.  Pr.  Reg.  16.— 27.  In  the  entry  and  ouster.  2  Str.  807 — 28. 
And  in  the  notice  at  the  foot  of  it,  in  the  time  of  appearance.  7  T.  R.  469.-29  And  in 
the  name  subscribed  to  it.  3  T.  R.  351. — 30.  If  there  be  any  defect  in  the  declaration 
arising  from  the  misprision  of  the  clerks,  it  may  be  amended  at  any  time,  by  leave  of  the 
court.  8  H.  6.  c.  12.  See  1  Dougl.  116.  4  Taunt.  588. — 31.  It  maybe  amended  by  the 
bill  on  the  file  ;  and  for  this  purpose  the  court  will,  if  necessary,  allow  a  new  bill  to  be 
filed  in  order  to  amend  by.  1  Str.  58i.  2  Str-  1 162 — 32.  If  a  bill  of  particulars  be  incor- 
rect, the  parly  who  delivered  it  may  have  leave  to  amend  it. — 33.  Or  if  not  sufficiently  ex- 


The  nature  of  the  action  cannot  be  changed,  as  from  covenant  to  debt,  &c.     Anon.  I  Hayi 
401 .     Feck  v.  Sill,  3  Conn.  Rep.  157.  Haynes  v.  Morgan,  3  Mass.  Rep.  208.     But  vide  con- 
Vol.   I.  75  [*532] 
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So,  by  the  st.  8  H.  6.  12.  misprision  of  the  clerk,  and  by  the  st.  18  £1. 
14.  default  of  form  in  the  count  shall  be  amended*  But  the  st.  32  H.  8.  30. 
does  not  extend  to  the  count.     D.  5  Co.  35.  a. 

And  therefore,  the  count  having  the  substance  is  sufficient,  notwithstand- 
ing any  default  in  form,  which  may  be  amended.     8  Co.- 161.  a. 

[*](L  2.)  In  substance. 

So,  a  defect  in  the  count  in  substance  shall  be  amended,  where  it  pro- 
ceeds from  the  misprision  of  the  clerk  ;  as,  if  the  imparlance  roll  be  mistak- 
en, contrary  to  the  instructions  given.     1  Rol.  1 98.  1.  1 5.  Hob.  246. 

If  a  declaration  in  assumpsit  be,  that  he  sold  tres  virgatas,  anglice,  silk, 
omitting,  serici,  where  it  was  in  the  instructions.     R.  1.  Rol.  198.  I.  45. 

If  a  declaration  in  ejectment  be  filed,  with  blanks  for  the  quantities  of  the 
land,  &c.  but  the  declaration  delivered  was  right,  and  also  the  plea  roll  and 
nisi  prius  roll,  it  shall  be  amended  ;  for  the  defendant  was  not  deceived, 
the  declaration  delivered  being  right,  and  it  was  the  default  of  the  clerk, 
that  he  did  not  make  the  declaration  filed  perfect,  when  he  had  instructions 
to  do  it.     R.  1  Rol.  207.  1.  25. 

So  in  debt  against  an  executor  who  pleads  riens  enter  mains,  and  the 
plaintiff  replies,  assets  die  impetrationis  billet  scilicet,  and  leaves  a  blank  for 
the  day,  but  the  day  is  inserted  in  the  paper-book,  and  nisi  prius  roll,  the  pleff 
roll  shall  be  amended.     R.  1  Rol.  207.  1.  35. 

So,  where  in  trover  no  place  was  inserted  in  the  bill,  nor  a  blank  for  it, 
but  it  was  in  the  paper-book  and  the  nisi  prius  roll,  the  bill  was  amended. 
R.  1.  Rol.  207.  1.50. 

So,  if  the  time  of  the  demise  in  an  ejectment  be  after  the  verdict,  by  a 
mistake  of  the  year,  where  the  declaration  delivered  was  good,  it  may  be 
amended.     Dub.  5  Mod.  333.     Cont.  1  Sal.  48. 

So,  if  the  demise  in  an  ejectment  be  expired  before  judgment,  it  may  be 
enlarged.     Semb.  5  Mod.  333.     But  not  without  consent.     1  Sal.  257. 

So  a  declaration  in  assumpsit  to  pay  40/.  if  he  procures  an  assignment  of 
a  term,  omitting,  that  A.  did  assign  the  term,  though  it  was  in  the  writ ;  for 
that  is  sufficient  for  the  information  of  the  clerk.     R.  Cro.  El.  79. 

But  where  the  day  of  the  demise  in  an  ejectment  appears  to  be  before 
the  cause  of  action  found  by  the  special  verdict,  it  cannot  be  amended.  R. 
Sho.  207. 

Vide  Pleader,  (C  6.) 

(M)  WHEN  THE  PLEA,  &c.  (m) 
^  So  if  a  plea,  replication,  &c,  be  defective  in  form,  it  shall  be   amended: 
As,  if  it  contain  surplusage  ;  as,  where  plaintiff  in  the  declaration  alleges  a 


h&  SSSJ"  ^  ?  m"  &  -i?bn8-  2W— ^  A  writ  against  an  administrator  naming 
Si  .!XS ^"ot  amenable.  Melius  ».  Brickell's  AdmS.  1  Hayw,  19.-37.  But  £ 
«ni  *«?nf  I  T  {V  *  lef?Cy'  a*ainst  the  aidant,  as  executor,  who,  in  fact,  was 
TL^htnn  Vm  6  dRClai^Q?,n  ^?  f°  amended  a.  tochaTge  him  i  derisVe.  Leighton 
anV^^i  J^n  Re?'  43u  — 38*  In  a  ***  **m  action,  the  declaration  may  be  amended, 
Sa^Ste^  If  ^°08t8'  ^Cr?  a  8SCOnd  a?tion  for  the  "«•  cause,  would  be  barred  by 
no?  hT^l^T^10**'^*?  *'•  Saunders»  7  Mass.  Rep.  62-4*9.  The  declaration  can- 
Bta uT^St  '#£% T*1?'  ?*  ncrea*in*  *•  damages.  Curtis  *.  Lawrence,  17  Johns. 
^F'JWr^^A  X  e  dec?aratM>?»  »  ejectment,  laid  the  demise  before  the  death  of 
Ui^HamnS ^ m^i**£  1"!,*°  S"  COttt™*»y>  an  amendment  was  allowed.  Coates' 
M SSSSJ  i  /  ;  A6r"^\  U  86uCm9'  that  an  amendment  may  be  made,  by  which, 
1^™^™^$$"  thal  WhiCh  "  decUred  °*  *  tl»  «*«a  coun'ts/  Bridge' 

whiTst  thev  tV inre^iCa.UOKni,iand  iUj2«TOn*  pleadings,  may  be  amended  at  common  law 

[*iS5  '  y    vc        court'  ttp0B  payment  of  cosU-   l  WUfc  76— f • 
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[*]trespass  ultimo  die  J.  1  Jac,  and  in  the  replication  says  quoad  transgress* 
prcsdicto  ultimo  die  J.  5  Jac.  for  1  Jac,  it  shall  be  amended  ;  for  prcedictq. 
ultimo  die  J.  was  sufficient,  and  the  addition  of  the  year  was  surplusage. 
R.  1  Rol.  200. 1.  20. 

So  a  misprision  of  the  name  of  the  plaintiff,  for  the  defendant,  shall  be 
amended.     R.  2  Cro.  67. 

As,  in  trespass  by  A.  against  B.  who  pleads  son  assault,  and  plaintiff  re- 
plies, de  son  tort  absque  causa  per  ipsum  A.  allegata;  where  it  ought  to  be, 
by  the  defendant  B.  allegata,  it  shall  be  amended.  R.  Cro.  El.  752.  Vide 
post,  (O). 

So  in  debt  the  defendant  pleads,  plene  administravit,  the  plaintiff  replies 
quod  prtzdictus  A.  habet  bona,  ire.  where  it  ought  to  be  pra dictus  B.,  it  shall 
be  amended  after  verdict.     R.  2  Cro.  67.     Yet.  65. 

But  the  substance  of  the  plea,  &c.  shall  not  be  amended  :  As,  if  the  de- 
fendant plead,  quod  ipse  A.  B.  dicit,  who  is  a  mere  stranger,  and  so  no  plea. 
R.  2  Cro.  13. 

* 

(N)  WHEN  OTHER  RECORD.    FINE. 

If  a  note  of  a  fine  (n)  has  the  proclamations  rightly  entered,  but  at  the  foot 
of  the  fine,  it  be  said,  the  13th  proclamation,  for  the  14  th,  this  shall  be 
amended.     1  Rol.  198.  L  7. 


The  court  has  allowed  a  plea  of  a  judgment  by  an  executor,  to  be  amended  in  the  sum  for 
which  the  judgment  was  recovered,  although  the  application  was  not  made  until  nearly 
three  years  after  issue  joined.  1  H.  B.  338.— 3.  So  a  replication  after  the  cause  had  been 
carried  down  to  trial,  and  made  a  remanet.  Say.  285. — 4.  And  where  a  replication  to  a 
sham  plea  was  defective,  the  plaintiff  had  leave  to  amend,  without  payment  of  costs,  after 
demurrer  argued.  1  East,  369. — 5.  Even  after  verdict  the  court  have  allowed  an  amend- 
ment, by  inserting  the  timilitcr  after  the  replication,  instead  of  an  &c.  Cowp.  407. — 6.  And 
where  plaintiff  had  omitted  to  reply  to  one  of  defendant's  pleas,  and  the  defendant  added 
the  similiter,  as  if  the  plaintiff  had  replied,  the  court  allowed  the  plaintiff  to  amend  by  in- 
serting the  replication,  after  verdict,  upon  payment  of  costs  of  the  application,  the  merits  of 
the  case  having  been  tried  upon  the  other  issues.  5  Taunt.  164.  And  see  1  N.  R.  28.  5 
Taunt.  765*  2  Saund.  319. — 7.  The  court  however  have  refused  to  allow  a  declaration  to 
be  amended  after  a  nonsuit.  6  Burr.  2692.-8.  And  after  a  verdict  set  aside  in  an  action 
against  an  executor.  2  Str.  1002. — 9.  Nor  will  the  court  in  general  allow  the  replication  to 
be  amended,  in  hard  actions,  particularly  after  demurrer  argued. — 10.  Nor  will  they  amend 
a  plea  in  abatement.  Pr.  Reg.  21.  1  Sellon,  275. — 11.  Pleadings  may  be  amended  by  the 
draft  under  counsel's  hand.  2  Str.  846.  Cro.  Eliz.  258. — 12.  Or  by  the  paper  book.  8 
Co.  161.  b.  1  Salk.  50.  88.  Tidd.  651. — 13.  C  B.  have  refused  to  allow  a  notice  of  set 
off  to  be  amended.  Barnes,  294. — 14.  A  demurrer  cannot  be  amended  without  consent. 
Say.  46.    Vide  2  H.  B.  561.     2  Arch.  238,  9,  40. 

(n)  1.  The  court  will  amend  a  line  or  recovery  wherever  it  can  be  done  consistently  with 
rules  of  law.  Willis,  563.  Barnes,  17.  7  Mod.  492. — 2.  Though  after  error  brought. 
Barnes,  2 16. — 3.  And  by  the  deed  to  lead  the  uses.  Com.  386.  Co.  G.  25.  30. — 4.  The 
term  of  a  fine  is  not  amendable.  2  Blk.  778—5.  No  amendment  can  be  allowed  of  a  re- 
covery, where  the  recovery,  as  it  stands,  has  lands  of  the  vouchee  to  operate  upon.  2  Blk. 
874. —-6.  In  support  of  an  application  to  amend  a  recovery,  the  court  requires  the  best  evi- 
dence that  can  be  adduced  to  shew  that  the  defect  or  omission,  which  is  sought  to  be  sup- 
plied, originated  in  mistake,  and  that  the  amendment  proposed  is  agreeable  to  the  intention 
of  the  parties  when  the  recovery  was  suffered.  1  H.  B.  73. — 7.  If  parcels,  or  a  parish,  or  a 
vill,  are  omitted  in  a  recovery,  or  there  is  a  mistake  in  the  description  of  the  premises, 
or  in  the  name  of  the  parties,  the  court  will  not  allow  an  amendment  of  thesr  particulars, 
merely  on  an  affidavit  of  the  facts,  because  that  is  not  the  best  evidence  ;  but  the  deed  to 
lead  the  uses  of  the  recovery  must  also  be  produced,  for  that  is  the  best  evidence  of  the 
intention  of  the  parties  \  and  it  must  appear  on  the  face  of  the  deed  that  there  is  sufficient 
ground  for  the  amendment.  1H.B  73. — 8.  Where  a  recovery  is  suffered  with  more  than 
single  voucher,  and  there  is  no  dtdimut  to  warrant  the  acknowledgment  of  one  vouchee, 
the  voucher  as  to  him  will  bo  struck  out.  3  Taunt.  59. — 9.  Recovery  not  to  be  amended 
by  the  deed  of  uses  further  than  the  operation  of  the  latter  is  irresistibly  clear.  4  Taunt. 
738.— 10.  A  recovery  is  amendable  only  by  production  of  the  enrolment  of  the  deed  to  make 
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596  AMENDMENT, 

[*]If  a  fine  with  the  custos  brevium  varies  from  the  fine  with  the  cbirogra 
pher,  it  shall  be  amended  by  it ;  for  that  is  the  principal  record.     R.  3 
Leo.  133, 


the  tenant,  &c.  Where  the  deed  itself  is  lost.  4  Taunt.  798—11.  Where  a  double  opera- 
tion is  included  in  a  fine,  it  may  be  amended  by  striking  out  one.  6  Taunt.  631.— 12.  The 
affidavit  for  an  amendment,  by  increasing  the  number  of  parcels,  muat  distinguish  each 
parcel.  5  Taunt.  63*2.— 13.  That  other  premises  may  be  inserted  in  an  ancient  recovery, 
proof  of  seisin  in  the  tenant  in  tail,  when  suffered,  and  of  intention,  is  requisite.  5  Taunt. 
811. 14.  The  amendment  of  a  fine  by  the  deed  to  lead  the  uses  cannot  be  permitted,  with- 
out an  affidavit  connecting  the  fine  with  the  deed.  6  Taunt.  432 — 16.  An  erroneous 
amendment  in  a  recovery  set  right.  7  Taunt.  353.  1  Moore,  95 — 16.  The  writ  of  entry 
may  be  amended  by  the  deed  to  lead  the  uses.  1  B.  &  P.  137. — 17.  The  writ  of  entry  wfll 
not  be  amended  by  inserting  the  word  "  tithes,''  where  the  word ."  hereditaments*9  hi  the 
deed,  and  which  is  supposed  to  include  it,  is  confined  to  hereditaments  appurtenant  to  land. 
3  B.  &  P.  362—  IB.  A  mistake  having  been  made  in  the  concord  of  a  fine,  in  the  number  of 
messuages  to  be  conveyed,  the  writ  of  covenant  is  altered  in  conformity  to  it,  but  is  after* 
wards  restored  to  its  original  form.  The  court  will  not  amend  the  concord  by  the  writ  of 
covenant  so  altered,  but  leave  the  party  to  his  remedy  by  anew  caption,  or  by  re-acknowl- 
edging the  concord.  1  Mars.  406.  6  Taunt.  1. — 19.  Warrant  of  attorney  will  not  be  amend* 
ed.  6  Taunt.  373.  652.  2  Mars.  328.  Bat  a  recovery  was  suffered  to  pass  where  it  no 
Otherwise  appeared  in  what  plea  of  land  the  warrant  of  attorney  was  given,  than  by  reference 
to  the  precipe  recited  at  the  head.  6  Taunt.  373. — 20.  Caption  of  warrant  of  attorney 
amended  after  execution.  7  Taunt.  434.  1  Moore,  130.— 21.  Court  will  not  amend  a  fine 
by  a  change  of  the  christian  name  of  a  party.  2  Blk.  816. — 22.  On  reading  the  deed  to  lead 
the  uses,  and  a  fine  levied  in  consequence  thereof,  the  common  recovery  suffered  in  this  case 
was  amended  by  changing  Anne,  the  wife  ofB.,  to  Elizabeth.  2  Blk.  1230. — 23.  A  fine 
will  not  be  amended  in  the  surnames  of  the  deforciants,  unless  the  circumstances  are  such, 
that  no  one  could  have  been  misled  by  using  the  wrong  name.  2  B.  &  P.  455.-24.  A  re- 
covery will  be  amended  by  transposing  the  names  of  the  demandant  and  tenant.     2  Taunt. 

222 25.  The  name  of  the  attorney  substituted  for  that  of  the  vouchee  mistakenly  put  at 

attorney  for  himself.     4  Taunt.  98. — 26.  Substitution  of  one  joint  tenant  for  his  companion, 
&»  tenant  to  the  precipe,  refused.     4  Taunt.  101. — 27.  Additional  christian  name  of  the 
vouchee  inserted  in  the  warrant  of  attorney.    4Tauut.   196.— -28.  Amendment,  by  trans- 
posing the  christian  name  of  the  demandant.    4  Taunt.  226.-29.   By  striking  out  one  of 
two  demandants  dead  pending  recovery.     5  Taunt.  73. — 30.  The  precipe  and  concord  of  a 
fine  amended,  by  inserting  the  real   christian  names  of  the   deforciants,  instead  of  those 
which  had  been  erroneously  inserted.     1  Mars.  678.— 31.  Fine  amended  by  altering  the 
surname  of  one  at  the  deforciants  in  tho  precipe  and  concord,   conformably  to  his  signature 
in  the  covenant  and  dednnu*.     1  Moore,  125—32.  A  fine  cannot  be* amended  by  increasing 
the  number  of  acres,  (he   deed  of  uses  being  general,  and  the  intent  only  proved  by  affida- 
vit     2  Blk     I'iO1?. — 33.  Writ  of  entry,  Sic.  in- a  recovery  amended,  by  inserting,  all  and 
all  manner  of  ti'hes  whatsoever  yearly  arising  from  and  out  of  the  said  parishes  therein  ; 
the  deed  leading  the  uses,  comprehending  all  the  lands  and  hereditaments  which  the  vouch* 
ee  was  seised  of  in  tail  under  the  will  of  A.  B.,  and  it  being  sworn  that  the  tithes  were  par- 
cel of  the  premises  so  devised,  and  were  intended  to  be  comprized.     2  B.  &  P.  578*     Id. 
580.—  34.  The  deed  to  lead  the  uses,  conveyed  u  all  the  hereditaments  late  of  A.  B.  in 
X.,v  and  which  he  had  devised  to  the  vouchee.     It  was  afterwards  discovered  that  certain 
tithes  in  X.,  not  mentioned  in  the  recovery,  were  of  the  number.  .  Amendment  allowed,  on 
affidavit  of  intention  by  the  attorney,  by  inserting  the  tithes.     The  recovery  was  of  1777. 
2  N.  R.  431. — 35.  A  recovery  was  amended,  by  adding  premises  omitted  through  mistake, 
but  comprized  in  the  deed  to  make  a  tenant  to  the  precipe  ;  it  was  sworn  that  all  the  parties 
were  alive  and  consenting.     1  Taunt.  257.-— 36.  A  recovery  was  amended  by  inserting  an 
entirety  for  a  moiety,  though  the  premises    were  altogether  omitted  in  the  deed  to  make  a 
tenant  to  the  precipe  ;  it  being  sworn  that  all  the  parties  were  alive  and  consenting.     1 
Taunt.  257. — 37.  A  recovery  suffered  of  a  manor  amended,  by  inserting  "  premises  formerly 
parcel  thereof,11  the  affidavit  stating,  that  they  were  intended  to  pass,  that  the  vouchee  was 
still  alive  and  was  tenant  in  tail.     1  Taunt.  355.-38.  An  affidavit  that  if  a  rent,  which  had 
long  been  treated  as  merged  by  unity  of  possession,  still  existed,  the  vouchee  was  seised 
theieof  in  tail,  the  recovery   was    amended  by  inserting  it.     1  Taunt.  484. — 39.  A  re- 
covcry  was  amended,  by  inserting  fct  a  messuage  lately  built  upon  the  premises  ;»'  the  deed 
to  lead  the  uses  conveying  all  the  estate  of  the  vouchee.     3  Taunt.  74. — 40.  Where  a  pos- 
session had  been  conformable  to  the  intention  as  expressed  in  the  deeds,  a  recovery  ninety- 
eii,hi  years  old  was  amended,  by  including  "  a  manor  and  tithes,"  without  any  affidavit  of  in- 
tention, and  though  the  only  evidence  of  its  being  a  manor,  was  a  description  in  an  old  deed, 
and  appointment  of  a  gamekeeper.    3  Taunt.  408.— 41.  A  recovery  suffered  in  1772,  was 


When  other  record.    Fint.  597 

[*1So,  if  a  record  removed  by  certiorari  out  of  London  be  mistaken,  it 
may  oe  amended ;  for  only  the  tenor  of  the  record  is  removed,  and  there- 
fore the  return  may  be  amended  by  the  original.     1  Sid.  1 55.  230. 


amended  by  inserting  "an  advowton,"  on  the  groand  that  the  same  had  passed,  by  the  deed 
to  make  a  tenant,  under  the  term  4l  hereditaments,11  supported  by  affidavit  of  belief  of  in- 
tention corroborated  by  circumstances.    3  Taunt.  46*2.-42.  Recovery,  of  1745,  of  the  ma- 
nor and  estate  of  W.,  amended  by  inserting  the  tithes  of  W.,  possession  having  all  along 
accompanied,  upon  affidavit  of  demandant  not  then  born  of  belief,  and  being  included  in 
the  deed.  4  Taunt.  2*6.-43.  The  word  "  rectory1*  changed  for  "  advowson,'1  conformably 
to  the  deed.     4  Taunt.  257.-44.  Recovery  amended  by  increasing  the  number  of  mes- 
suages, on  affidavit  of  intention,  and  that  in  the  last  preceding  recovery  the  increase  had 
happened  from  subdividing  the  houses.     4  Taunt.  366— —45.  Recovery  amended  by  increas- 
ing the  quantities  expressed  as  the  contents  of  specific  closes.     4  Taunt.  734.-46    Quaere, 
whether  a  fine  will  be  amended  by  increasing,  not  the  number  of  parcels,  but  the  quantity 
of  acres  in  each  parcel,  though  warranted  by  the  aggregate  in  the   deed  to  lead  the  uses. 
5  Taunt.  616.-— 47.  Recovery  amended  by  inserting  the  tithes  of  a  township  in  addition  to 
the  tithes  of  the  grantor's  lands  therein  ;  it  being  warranted  by  the  deed  to  lead  the  uses 
as  far  as  general  terms  following  a  specific  description  of  the  tithes  of  the  grantor's  lands  l 
are  a  warranty.     5  Taunt.  746.-48.  A  fine  is  passed  of  thirty  acres  of  land,  twelve  acres  . 
of  meadow,  and  twenty-five  acres  of  pasture  ;  in  the  deed  to  lead  to  uses,  the  estate  is  de- 
scribed as  consisting  of  thirty-five  acres  in  the  whole.     The  court  refused  to  amend  the 
fine  by  increasing  the  quantity  of  each  species  of  land,  so  as  te  make  each  cover  the 
whole  quantity  meant  to  be  conveyed.     1  Mars.  446.    6  Taunt.  58.-49.  The  court  will 
not  amend  a  recovery,  by  adding  the  tithes  of  the  premises,  under  the  word  hereditaments, 
where  that  word  does  not  occur  in  the  operative  part  of  the  deed.    2  Mars.  194. — 50.  Nor 
by  striking  out  a  u  portion  of  tithes,*1  and   substituting  "  all  the  tithes,11  arising  from  the 
landVconveyed.     2  Mars.  195.  6  Taunt  489.— 51.  Amendment  refused,  by  striking  out  the 
aggregate  sum  of  several  rents,  and  inserting  the  different  rents  or  sums  of  which  it  is  com- 
posed.   2  Mara.  264. — 52.  Recovery  amended  by  insertion  of  tithes,  of  which  the  exis- 
tence was  evidenced  by  common  law,  and  the   title   by- enjoyment.    7  Taunt  341. — 53. 
Amendment  of  recovery  of  specific  tithes,  by  adding  u  all  manner  of  tithes,1'  passing  in  the 
deed  as  hereditaments.    7  Taunt.  352.  1  Moore,  95. — 54.  Ancient  fine  amended  in  the 
name  of  the  parish.     3  Wils.  58. — 55.  Amendment  of  a  recovery  by  inserting  a  new  vill. 

3  Wils.  154.  2  Blk.  747.-56.  A  recovery  amended  by  making  the  description  of  the  vill 
and  county  more  accurate  from  the  deed  to  lead  the  uses.  2  Blk.  1065.— -57.  Recovery 
amended  by  inserting  a  new  parish  in  same  county  in  the  writ  of  entry,  on  affidavit  of 
intention  to  pass  all  lands  in  that  county,  and  that  all  parties  interested  were  assenting.  2 
B.  &  P.  560.— -68.  A  recovery  was  amended  in  the  name  of  the  parish,  mis-described  like- 
wise in  the  deed  to  make  a  tenant  to  the  prctcipt,  it  being  sworn  that  all  the  parties  were 
alive  and  consenting,  and  that  the  parish  lay  wholly  within  the  county  in  which,  <fcc.  I 
Taunt  257.-59.  Where  it  appeared  from  the  deed  to  lead  the  uses  that  the  whole  of  cer- 
tain tenements  were  intended  to  pass,  but  no  affidavit  could  be  made  to  that  effect  from  the 
lapse  of  time,  the  fine  was  amended  by  inserting  a  parish  in  which  part  of  the  premises  lay. 
2  Taunt.  1— 60.  A  recovery  will  not  be  amended  by  inserting  a  parish,  in  which  the  pre- 
mises partly  lie,  unless  named  in  the    deed  to  make  a  tenant  to  the  prmcipe.  2  Taunt. 

i  96.— 61.  Where  a  parish  is  situate  part,  in  the  borough  of  A.,  part  in  the  liberty  of 
B.,a  mis-description  as  to  the  part  in  which  the  premises  lie,  may  be  amended.  3  Taunt. 
396.— 62.  Amendment,  on  affidavit  of  intention,  by  inserting  a  parish,  the  close  being 
named  in  the  deed,  but  the  parish  no  otherwise  than  by  reference  to  a  map,  in  the  margin 
on  which  the  name  of  the  close  and  parish  were  marked  together.  4  Taunt.  249.-63.  Re- 
covery amended  by  inserting  two  parishes  where  the  land  was  recovered,  as  being  in  a  placo 
ityled  a  parish,  but  not  being  one,  but  being  the  common  appellation  of 'both  the  parishes. 

4  Taunt  737.-64.  Amendment  of  a  recovery  of  a  manor  in  X.,  by  insetting  six  adjoining  pa- 
rishes, warranted  by  the  grant  of  the  vouchee's  lands  in  B.,  or  in  any  towns  next  or  near 
adjoining  thereto.  4  Taunt.  749. — 65.  A  parish  inserted  after  seventy-five  years.  5  Taunt. 
2.-66.  Mistake  in  the  name  of  a  parish  amended  in  a  recovery,  though  it  was  wrong  in  the 
deed  leading  the  uses.  5  Taunt.  303. — 67.  Two  parishes  substituted  for  a  district  by  which 
the  two  were  commonly  known.  5  Taunt.  624.— 68.  Recovery  amended  in  conformity 
to  the  deed  to  lead  the  uses,  by  adding  the  parish  to  the  hamlet  of  that  parish.  5  Taunt. 
661 — 69.  Where  a  vouchee  had  inserted  a  wrong  parish  in  his  deed  to  lead  the  uses,  as 
well  as  in  the  recovery,  the  court  would  not  amend  the  parish  in' the  recovery.  6  Taunt. 
145.— -70.  Recovery  amended,  by  adding  a  parish  where  the  premises  where  specifically 
described  with  truth  m  the  deed  to  lead  the  uses,  and  a  false  statement  of  the  parish  was 
subjoined  to  the  true  specific  description.     6  Taunt.  177.     1  Mars.  53i — 71.  The  court 
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598  AMENDMENT. 

[*]lf  the  postea  be  quod  jurat,  ponit.  in  respect,  in  placito  terr.  inter,  fyc. 
where  it  ought  to  be  in  placito  debiti.  R.  Jon.  302.  j  It  seems,  that  a 
record,  after  judgment,  can  be  amended  only  by  the  record  itself.  Bar- 
nard v.  Seboe,  2  Marsh.  151.  } 

(O)  ISSUE. 

By  the  st.  32  H.  8.  30.  after  verdict,  justices  shall  proceed  to  judgment 
any  misjoining  of  issue  notwithstanding,  and  such  judgment  shall  stand  with' 
out  reversal,  &c. 
So  by  the  st.  4  &  5  Ann.  16.  after  writ  of  inquiry  executed.(o) 
And  therefore,  if  the  defendant  pleads  to  issue,  ctpradictus  def.  similiter, 
where  it  was  intended,  prmdictus   querent,  this  shall  be  amended.     R.  1 
Rol.   200.  1.  2.  25.     Adm.  2  Cro.  587.     R.  Skin.  591.     Vide  ante,  (M.) 
Post,  (T  2.)  (p) 
■  So,  if  the  defendant  quoad  vi  fy  armis  says,  quod  est  inde  culpabilis,  where 


•will  amend  a  fine  by  inserting  the  pariah  of  A.  in  room  of  6. ;  it  appearing  that  the  parties 
had  no  such  lands  as  those  described  in  B.,  and  their  intention  to  pass  the  lands  in  A-  being 
shewn  by  describing  them  as  having  been  in  the  possession  of  different  occupants ;  though 
there  be  no  general  words  in  the  fine,  and  though  the  deed  to  lead  the  uses  contain  the 
same  mistake  as  the  fine.  1  Mars.  23.  5  Taunt.  207.— 72.  Fine  amended  by  inserting  a 
parish  according  to  the  deed  to  declare  the  uses,  dated  subsequently  to  the  fine.  1  Mars. 
452.  6  Taunt.  73.-73.  A  fine  may  be  amended,  by  striking  out  the  names  of  the  parishes 
in  which  the  lands  were  erroneously  described  to  be  situated  ;  those  lands  being  extra-pa- 
rochial. 1  Mars.  468.-74.  Two  fines  of  different  shares  in  the  same  lands,  amended  by 
stating  them  to  be  situated  in  A.  instead  of  u  in  the  parish  of  A."  there  being  no  such 
parish  ;  the  deed  to  lead  the  uses  of  the  former  fine  being  correct ;  that  of  the  latter  con- 
taining the  same  mistake  as  the  fines.  1  Mars.  519.  6  Taunt.  162.— 75.  Recovery 
amended  by  inserting  the  parish  of  A.  after  that  of  B.  in  which  the  whole  of  the  lands  to  be 
conveyed  were  described  to  be  situated  ;  part  of  the  lands  being  situated  in  A. ;  that  part 
being  particularly  described  in  the  deed,  and  no  land  answering  to  that  description  being  m 
the  parish  of  B.  Though  the  parish  of  A.  was  not  mentioned  in  the  deed  to  make  the  tenant 
to  the  praapt.  1  Mars.  532.  6  Taunt.  177. — 76.  Recovery  of  "  the  manor  of  A.  and 
eight  messuages  in  A."  amended,  by  adding  the  names  of  parishes  in  which  the  premises  are 
partly  situated ;  those  parishes  being  comprized  in  the  manor  of  A.  2  Mars.  330. — 77.  Fine 
of  premises  in  "  the  town  of  Kingston-upon-Hull,''  amended  by  prefixing  the  words,  u  the 
lordship  of  My  ton,  in  the  county  of.11  2  Mars.  391.  7  Taunt.  79. — 78.  Fine  not  amended 
by  inserting  an  additional  parish,  where  the  deeds  passed  lands  in  any  contiguous  towns.  6 
Taunt.  284. — 79.  Recovery  not  amended  by  adding  parishes  where  the  collocation  of  the 
words  would  cause  the  recovery  to  operate  on  lands  in  those  parishes  more  extensive  than 
the  lands  to  which  the  reasons  of  the  amendment  extended.  7  Taunt.  177. — 80.  Recovery 
amended,  by  substituting  the  hamlet  of  F.  in  the  parish  of  A. ,  for  the  parish  of  F.  1  Moore  9 
131—81.  A  recovery  cannot  be  amended  by  inserting  one  county  for  another.  3  Taunt. 
418 — 82.  Town, and  county  will  be  substituted  for  county.  4  Taunt.  835.— 83.  The  re- 
turn of  the  writ  of  covenant  in  a  fine,  was  refused  to  be  amended,  the  deed  to  lead  the  uses 
being  colourable,  and  the  fine  taken  from  a  dying  woman.  2  81k.  1013— *  4.  The  deed 
to  authorizo  the  amendment  of  a  recovery,  shall  be  read  aloud  by  a  Serjeant,  or  by  the 
officer  of  the  court,  not  by  the  attorney  for  the  amendment.  5  Taunt.  579.-85  No  fines 
or  recoveries  to  be  passed  or  amended  on  the  last  day  of  term.  Rule,  M.  54  Geo.  3,  1814. 
C.  B.  5  Taunt.  856.  6  Taunt  652.  2  Mars.  328 — -{86.  The  defendant  may  amend 
his  plea  after  joinder  in  demurrer.  Walker  v.  Maxwell,  1  Mass.  Rep.  104—87.  But  an 
amendment  or  repleader  will  not  be  granted  after  joinder  in  demurrer,  where  the  proposed 
amendment,  or  new  plea,  does  not  go  to  the  merits  of  the  action*  Perkins  v.  Burbank,  2 
Mass.  Rep.  83. — 88.  Whether  a  repleader  will  be  ordered,  before  or  after  verdict,  if  the 
fact  put  in  issue,  on  the  trial,  was  irrelevant  to  the  merits  of  the  case  ?  Eaton  v.  Stone,  7 
Mass.  Rep.  312.  Qu— 89.  A  plea  of  usury  may  be  amended  after  the  issue  is  joined,  and 
the  jury  impannclled.  Makepeace  v.  Boyd,  2  Mass.  Rep.  430.— 90.  An  executor  may 
amend  his  plea  at  any  time  before  trial.     Crisbolm  i».  Antony,  1  Hen.  &  Munf.  27.  }> 

(o)  If  the  issue  vary  from  the  declaration  accepting  the  issue  will  be  a  waiver  of  all  ob-» 
jection  upon  that  account.    2  Str.  1131.     See  3  Burr.  1682. 

(?)  1  Str.  551.    3  Burr.  1793.    Cro.  Jac.  67.    B.  N.  P.  320.    3  Salk.  31, 
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it  was  intended,  quod  non  est  inde  culpabilis,  this  shall  be  amended.  R.  1 
Rol.  200.  1.  1 0. 

[*]lf  the  similiter  be  omitted  in  the  joining  of  the  issue.     2  Rol.  59. (g) 

So  it  is  helpt  if  the  defendant  says,  quod  solvit  14th  Jim.  11  Jac,  and 
plaintiff  replies,  non  solvit  pradict.  1 4th  Aug.  and  so  mistakes  the  month* 
R.  2  Cro.  550. 

Or,  if  he  says,  quod  devastavit,  without  saying,  who  devastavit*  R.  Cro. 
Car.  80.  90.     Lit.  52. 

So,  if  the  defendant  plead,  not  guilty,  for  non  assumpsit.  R.  Cro.  £1. 
470.     R.  1  Brownl.  8.  Al.  77.     R.  cont.  Pal.  393. 

Or,  ni  debit,  for,  nil  detinet.     R.  Al.  76. 

So,  if  issue  be  joined  upon  a  bad  and  void  plea,  it  is  aided  after  verdict* 
R.  Cro.  El.  455.     2  Cro.  312.  Dan.  356. 

As,  if  a  man  pleads  a  grant  of  a  rent,  without  attornment,  and  the  issue 
is  upon  the  grant,  and  it  is  found  against  the  defendant.  Semb.  Cro.  El. 
259. 

So,  if  he  pleads  a  surrender  without  an  agreement  to  it,  and  the  issue  is 
upon  the  surrender,  and  it  is  found  against  the  defendant.  D.  Cro.  El. 
259. 

So,  if  he  pleads  a  devise  without  an  assent  of  the  executor,  and  the  issue 
being  upon  the  devise,  that  is  found.     D.  Cro.  El.  259. 

So,  it  he  pleads  a  concord,  without  satisfaction.     R.  Cro.  El.  259.  778. 

So,  if  he  pleads  acceptance,  or  payment  to  an  obligation,  without  deed, 
and  the  issue  thereupon  is  found  against  the  defendant.  R.  Cro.  EL  260. 
R.  Cro.  El.  455.     5  Co.  43.  a.  Mo.  692. 

So,  if  a  tenant  in  dower  being  feoffee  pleads  detainment  of  charters,  and 
the  issue  thereupon  is  found  for  the  demandant.     Dub.  Cro.  El.  367. 

So,  if  the  defendant  pleads  a  prescription,  which  is  not  well  pleaded,  and 
issue  upon  it  is  found  against  the  defendant.  R.  Cro.  El.  445,  6.  R.  Hob. 
113. 

So,  if  he  pleads  a  void  prescription.     Dub.  Cro.  El.  227,  8. 

If  the  plaintiff  replies  administravit  aut  aliter  disposuit.     R.  Hob.  49. 

If  a  plea  be  double,  and  issue  joined  on  both  parts.  R.  Mo.  574.  Semb. 
Hard.  40. 

If  the  issue  be  upon  the  delivery  of  a  deed  to  the  party  himself  as  an  es- 
crow.    R.  2  Cro.  86. 

So,  if  an  issue  be  on  a  bad  and  insufficient  replication,  it  shall  be  aided  r 
R.  Yel.  228. 

jSo,  if  an  issue  be  upon  a  negative  pregnant,  it  is  aided  after  verdict.  R. 
2  Cro.  576.     R.  2  Cro.  87. 

Or,  without  an  express  negative  and  affirmative.     Dan.  354. 

So  it  shall  be  amended  if  the  issue  be  joined  by  different  words  ;  as  if  the 
plaintiff  assigns  a  breach  of  covenant,  quod  non  transposuit  a  term  for  years, 
and  defendant  says,  quod  assignavit*     R.  2  Leo.  116. 

So  it  shall  be  aided,  if  the  issue  be  joined  upon  an  immaterial  point.  D. 
Hard.  40,  43,  69.     Ray.  458.(r) 

As  upon  an  immaterial  traverse.     R.  Yel.  54.  2  Cro.  44. 

If  an  obligation  be  to  pay  upon  31  Sept.  (which  is  impossible)  and  defend- 
ant pleads  solvit  ad  diem,   upon  which  issue  is  joined ;  for  it  is  payable 


iq)  Cowp.  407.  accord.     1  Str.  641.  contra.    Vide  supra. 
(«•)  VideB.  N.  P.   321. 
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[*]presently ;  and  if  no  payment  is  proved,  it  shall  be  intended  that  it  was 
not  paid.     R.  Lat.  158. 

So,  if  defendant  justifies,  but  the  plea  is  bad,  yet  the  issue  upon  it  is 
found  for  the  defendant,  it  shall  be  aided.  R.  2  Cro.  251.  R.  5  Mod. 
227. 

So  in  a  quarc  impedit,  if  the  bishop  casts  an  essoin,  in  which  there  is  a 
defect,  and  another  defendant  pleads  to  issue,  after  verdict  for  the  plaintiff 
the  plea  of  the  bishop  shall  be  amended.     Semb.  2  Cro.  93. 

So*  if  there  be  no  issue  joined  ;  as,  in  an  indictment  for  a  nuisance,  the 
defendant  pleads  non  culp.  Et  prcedictus  A.  (who  was  the  clerk  of  assize) 
qui,  #c.  is  omitted.     R.  2  Cro.  502. 

So  in  an  ejectment  against  seven  defendants,  and  the  plea  roll,  venire,  dis- 
tringas, zn&jurata  were  right,  but  the  nisi  prius  roll  names  only  five  defend* 
ants,  it  shall  be  amended  after  verdict,  though  the  issue  be  altered  by  it. 
R.  1  Sal.  48. 

But  an  issue  upon  a  plea  merely  void  and  nugatory  is  not  aided  by  the 
statute  after  verdict :  as,  in  debt,  or  assumpsit,  if  the  defendant  pleads  not 
guilty,  and  the  issue  is  upon  that.     Semb.  Cro.  El.  778.     R.  2  Rol.  368. 

If  defendant  pleads  at  injuria  sua  propria,  without  saying,  absque  tali 
causa.     1  Sid.  341.  Hard.  40.     Vide  Pleader,  (R  12,  13.) 

If  no  issue  at  all  is  joined.     2  Mod.  Ca.  376. 

Nor,  an  issue  totally  misjoined.     Semb.  Cro.  Car.  94. 

Nor,  an  issue  misjoined  in  the  very  point  to  be  tried.  As,  if  the  defend- 
ant pleads,  solvit  ad  diem  20/.  Plaintiff  replies,  non  solvit  pradict.  30/.  R. 
2  Cro.  586.     R.  Cro.  Car.  593. 

In  debt  on  an  obligation  for  10/.  10*.  defendant  pleads,  solvit  pradict.  10/. 
and  issue  thereupon  is  for  the  plaintiff;  it  is  not  aided.     R.  Hob.  113. 

In  assumpsit,  to  find  meat,  &c.  for  plaintiff's  wife  and  servant  for  three 
years  when  the  plaintiff  would  require  it.  Defendant  admits  the  promise 
for  the  wife  for  three  years,  but  traverses  the  promise  for  the  servant ; 
plaintiff  replies,  that  he  promised,  &c.  for  three  years  next  following,  and 
there  is  issue  upon  this ;  it  is  not  aided,  for  it  is  no  issue  upon  the  assumpsit 
traversed  by  the  defendant.    K.  3  Leo.  66. 

So,  if  by  the  issue  found  it  does  not  appear  that  the  plaintiff  had  a  cause 
of  action,  it  shall  not  be  aided  by  statute :  as,  in  trespass  for  a  battery,  the 
defendant  pleads  molliter  manus  in  defence  of  his  possession,  the  plaintiff 
makes  a  bad  prescription  for  a  way,  and  there  is  issue  upon  this,  which  is 
found  for  the  plaintiff;  it  shall  not  be  aided.     R.  Hob.  112.     Mo.  867.  (s) 

In  debt  upon  an  obligation  with  condition  to  pay  25  Jun.  the  defendant 
pleads  payment  20  Jun.  and  the  issue  upon  it  is  found  quod  non  solvit ;  for 
perhaps  he  paid  upon  the  25  Jun.     R.  2  Cro.  434,  5. 

So  the  statute  32  H.  8.  30.  does  not  help,  where  there  is  not  a  verdict 
upon  the  special  matter,  though  there  be  a  verdict  upon  the  vi  et  armis* 

So  a  discontinuance  in  a  replevin,  where  the  plaintiff  is  nonsuited  after 
evidence,  though  the  jury  assess  damages,  is  not  helpt ;  for  as  to  that,  it  is 
but  an  inquest  of  office.     R.  Cro,  El.  339.  412. 

Nor,  if  the  issue  be  upon  nul  tiel  reco?-d9     1 1  Co.  8.  a.     2  Cro.  304. 

[*]Or,  between  demandant  and  vouchee.  Semb.  Dan.  352.  Cont.  per 
Hob.  281. 

So,  if  the  judgment  is  not  given  upon  the  verdict.     Dan.  352. 


(«)  B.N.  P. 321, 
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(P)  VERDICT.  (/) 

If  a  verdict  finds  for  the  plaintiff  220/.  damages  i2d.  and  costs  G d.  in  an 
action  ou  the  statute  of  Winchester,  where  the  whole  ought  to  be  [*]givea 


(l)  1.  The  court  hare  no  authority  to  amend  or  alter  the  verdict  actually  found  by  the 
jury,  in  paint  of  substance.  See   111.  B.  78.— 2.  Except  in  the  case  of  mayhem,  where  the 
court,  upon  inspection  of  the  plaintiff,  may  increase  the  damages  given  by  the  jury.— & 
But  the  court  have  refused  to  do  this  in  other  actions,  even  when  the  jurymen  joined  in  an 
affidavit,  stating  their  intention  to  have  given  such  increased  damages ;  and  that  they  con- 
ceived their  verdict  was  calculated  to  give  them.     2  T.  R.  281.— 4.  But  when  a  mistake  it 
made  in  recording  the  verdict,  the  court  may  amend  it  by  the  judged  notes.    2  Str.  1107* 
1  Wils.  33.    3  T.  R.  749 — 5.  Or  by  the  notes  of  the  clerk  of  assize,  or  associate.     1  Salk. 
47.  61. — ft.  At  any  time  before  judgment,  by  the  commou  law.    2  DougL  730. — 7.  Or  af- 
ter final  judgment,  and  even  after  error  brought.    3  T.  R.  749.  659.  4M.  &  9.  94.-8. 
The  mistake  in  such  a  case  arising  from  misprision  of  the  clerk.— 9.  Thus  when  the  associ- 
ate, imagining  the  action  to  be  debt  instead  of  covenant,  entered  id.  damages  instead  of 
174i.,  the  court  allowed  it  to  be  amended  by  the  judge's  notes.     B.  N.  P.  320. — 10.  And 
the  same  where  the  associate  marked  wrong  damages.     1  Wils.  33.— 11.  So  where  the 
defendant   pleaded  the  general  issue,  and  the  statute    of  limitations ;  and  a  verdict  was 
found  for  the  plaintiff  on  the  first  issue,  but  no  notice  taken  of  the  last ;  the  court  allowed  it 
to  be  amended  even  after  error  for  this  defect,  and  joinder  in  error,  on  payment  of  costs. 
3  T.  R.  659. — 12.  So  where  there  were  several  counts  in  a  declaration,  some  of  which 
were  bad,  and  by  mistake  a  general  verdict  on  all  the  counts  was  entered,  although  evi- 
dence had  been  given  on  the  good  counts  only,  the  court  allowed  the  postea  to  be  amended 
by  the  judged  notes.     1  Dougl.  376.  and  see  2  Dougl.  746. — 13.  And  where  in  such  a  case 
it  appeared  from  the  judge's  notes,  that  the  jury  calculated  the  damages  on  evidence  ap- 
plicable to  the  good  counts  only,   the  court  amended  the  postea,  although  it  appeared  that 
evidence  had  been  given  applicable  to  the   bad  counts  also.     1  B.  &  P.  329. — 14.  The 
court  however  have  refused  to  entertain  an  application  for  entering  the  verdict  upon  par- 
ticular counts,  according  to  the  evidence  on  the  judge's  notes,  after  a  lapse  of  eight  years, 
and  after  judgment  had  been  reversed  in  error  for  a  defect  in  one  of  the  counts.     1  B.  ft  A  • 
161. — 15.  And  in  a  penal  action  where  the  jury  found  a  verdict  for  one  penalty,  on  evi- 
dence equally  applicable  to  each  of  two  counts,  and  the  plaintiff  applied  it  to  one  of  the  ■ 
counts,  which  was  subsequently  found  to  be  bad,  the  court  would  net  afterwards  allow  him 
to  enter  it  up  on  the  other.    3  T.  R.  448. — 16.  After  verdict  in  ejectment  for  a  messuage 
and  tenement,   the  court  (pending  a  rule  to  arrest  the  judgment)  gave  leave  to  amend,  by 
entering  the  verdict  for  the  messuage  only,  without  obliging  the  lessor  of  the  plaintiff  to  re- 
lease the  damages.     8  East,  357. — 17.  The  party  also  may  in  some  cases,  by  his  own  act, 
remedy  the  mistake  of  the  jury  in  giving  their  verdict— 18.  Thus  in  a  joint  action  against 
two,  if  the  tury  sever  the  damages  by  mistake,  the  plaintiff  may  cure  the  defect  by  taking 
judgment  at  mtlioribtu  damnu  against  one,  and  entering  a  nolle  prosequi  as  to  the  other. 
Carth.  19.    6T.  R.  199,  200.     1  Wils.  306 — 19.  Or,  by  entering  a  remittitur  as  to  the 
lesser  damages,  he  may  have  judgment  for  the  greater  damages  against  both.    Cro.  Car. 
192.     1  Wils.  30.—  20.  Or  if  the  jury  give  greater  damages  than  are  laid  in  the  declaration, 
the  court,  even  after  judgment,  and  error  brought  on  that  account  will  allow  the  plaintiff  tor 
remedy  the  defect  by  entering  a  remittitur  for  the  excess.     4  M.  &  S.  94.     IH.B.  643.— 
21.  So  if  the  jury  in  replevin  find,  according  to  st.  17  Car.  2.  c.  7.  s.  2.  but  instead  of  find- 
ing the  amount  of  the  rent  in  arrear,  and  the  value  of  the  goods  distrained,  find  damages  to 
the  amount  of  the  rent  claimed  in  the  conusance,  the  defendant  may  remedy  the  defect  by 
obtaining  leave  of  the  court  to  enter  his  judgment  for  a  return  as  at  common  law,  or  the 
court  will  allow  him  to  amend  his  judgment  if  already  entered,  as  according  to  st.  17  C  2. 
c  7.   s.  2.  3  T.  R.  349.  Carth.   362.     1  Lev.  255.     And  see  4.  T.  R.   509 — 22.  A  special 
verdict  may  be  amended  by  the  judge's  notes.    3  B.  &  P.  343.-23.  By  the  minutes  taken 
by  the  clerk  of  assize.     1  Salk.  47.  B.  N.  P.  320 — 24.  By  the  notes  of  counsel.— 25.  Or 
even  by  an  affidavit  of  what  was  proved  at  the  trial.     1  Sir.  514.     Vide  2  Salk.  462.     1 
Ld.  Rd.  333.     I  Salk.  276.     3  Salk.  157.    2  Ld.  Rd.  1036.  {  Union  Turnpike  Company  r. 
Jenkins,  1  Caines'  Rep.  394.  in  nota.  }  —26.  So  if  a  special  case  be  mistated,  the  parties  may 
have  leave  to  amend  it.     1  Burr.  6 17 — 27.  Where  the  record  of  nut  prtitf,  with  the  postea 
indorsed  on  it,  was  lost,  the  court  ordered  a  new  one  to  be  made  out  from  the  issue  roll  and 
from  the  associate's  notes.     2  Str.  1264.     2  Arch.  242,  3.—  \  28.  A  verdict  may  be  amend- 
ed, in  point  of  form,  from  the  minutes  ol  the  judge  who  tried  the  cause.     Roulain  *.  M'Dow . 
all,  1  Bay,  482.-29.  A  special  verdict,  on  an  indictment,  may  be  amended  by  the  court, 
in  such  manner  as  that  facts  found,    shall  conform  to  the  allegations  in  the  indictment. 
Commonwealth  *.   Judd,  2  Mass.    Rep.  329.— 30.  Where  a  declaration  contains  several 
counts,  one  of  which  is  bad,  and    a  general  verdict  is  found,  the  plaintiff  may  amend  the 
verdict  so  as  to  take  it  upon  the  counts  which  aje  sufficient ;  all  the  counts  bein«  for  the 
Vot.  I.  76  [**9I] 
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in  damages,  this  shall  be  amended  ;  for  the  intent  appears.  R.  1  Rol.  203. 
1.30. 

So,  if  a  special  verdict  be  entered,  contrary  to  the  notes  found  at  the  as- 
sizes, it  shall  be  amended*  R.  4  Co.  52.  b.  2  Rol.  701. 1.  15.  R.  1  Rol. 
82.     Adm.  Cro.  El.  112.  150.     1  Sal.  47.  53. 

So,  if  the  judge  of  assise  remembers,  that  the  verdict  was  contrary  to  the 
entry  upon  the postea.     Cro.  Car.  338. 

So  it  may  be  amended  by  the  notes  of  the  counsel  in  the  cause.  1  Sal. 
47,  8.  53. 

Or,  proof  of  the  evidence  there  given.     R.  2  Mod.  Ca.  49. 

So,  if  a  genera]  verdict  be  given,  and  it  is  entered  by  words  tantamount, 
it  shall  be  amended.     Semb.  Cro.  El.  866. 

So,  if  the  verdict  be  for  the  plaintiff  or  defendant  generally,  and  there  be 
a  misprision  in  the  entry,  it  shall  be  amended.     R.  2  Cro.  185.     Yel.  186. 

So  if  the  damages  upon  the  postea  are  entire,  when  the  judge  directed 
they  should  be  several.     R.  Carth.  1 46. 

So  the  postea  shall  be  amended  by  the  entry  by  the  clerk  of  assize,  upon 
the  pannel.     R.  Poph.  1 02. 

So  surplusage  in  a  verdict  shall  be  rejected,  as  surplusage.     2  Sand.  308. 

Though  it  be  an  indictment  for  barretry,  or  other  crime.  2  Sand.  308. 
Vide  Pleader,  (S  28.) 

But  a  verdict  shall  not  be  amended  after  it  be  returned  into  court.  R. 
Cro.  El.  112.  Cont.  Cro.  Car.  338.  And  it  was  amended  by  B.  R.  after 
error  brought,  and  the  record  removed  thither.     2  Cro.  1 85. 

And  after  error,  and  the  record  removed,  on  payment  of  costs  to  be  taxed 
in  B.  R.     2  Jon.  212. 

So  a  verdict  shall  not  be  amended  in  a  matter  of  fact ;  for  this  may  sub- 
ject thejurv  to  an  attaint.     R.  Cro.  El.  776. 

As,  if  a  declaration  be,  12  Jan.  45  El.  and  the  record  of  nisiprius  be,  de 
transgressione  12  Jan.  25  El.  after  verdict  for  plaintiff  it  shall  not  be  amend- 
ed.    R.  Mo.  681. 

So,  if  the  record  of  nisijprius  be  a  die  sanctas  Tiinitatis  in  ires  septimanas 
ran  A.  27  Jun.  prius  venerit,  which  is  the  day  after  the  day  in  Bank,  which 
was  mistaken  for  a  die  sancti  Mchaelis,  it  shall  not  be  amended  -f  for  the 
judge  tried  the  cause  without  authority.    R.  Carth.  506. 

So,  if  the  verdict  finds  absolute  damages  upon  a  plea,  to  which  there  was 


same  cause  of  action.    Barnard  *.  Whiting,  7  Mass.  Rep.  368.    Vide  femes  v.  Hard, 

II  Mass.  Rep.  58*    Union  Turnpike  Company  v.  Jenkins,  1  Caines'  Rep.  381 31.  So, if 

it  appear  from  thexertificate  of  the  judge  that  the  evidence  did  not  apply  to  the  bad  count, 
mltTll^S*^  theplainUfT  may  enter  up  judgment  on  the good  counts,  on ££ 
mentof costs.  Stafford  t  Green,  1  Johns.  Rep.  606.  Cooper,.  Bissel,  16  Johns.  Rep- 
Va ;"""?•  7s  *hcreP»rtof  the  Plaintiff's  claim  is  good,  and  a  part  bad,  and  the  jury 
find  entire  damages,  if  it  appear  from  the  minutes  of  tie  jidge  thatdamaaei  were  astesTed 

Johns^R™  M  M  £  Vf  £°i  'Tl  ?:  P-  Hi**lan*  Turnpike  Company  r.  M'Kean,  U 
Johns.  Rep.  98— 33.  So,  if  the  declaration  contain  but  one  count,  and  a  part  of  the  allwra- 

Ir«!^£t^S^^rap*  noVand  «"  i**  *«"»  ^ire  dam^esTsnail  *  £3- 
ed,  that  they  were  given  for  the  actionable  part.  Steele  »  w«t2  i„i*^  1^1,  le- 
gation Company,  2  Johns.  Rep.  233.-34 Soif na* «fJ«J^}?  ^  WVT 
elation,  andV t  being  nuduJ? pactum,  it  shaH  be  LTntlTf ter  vlr^Zt  tt3£ 
were  assessed  upon  tie  sufficient  part.  Phetteplace  t.  Steere,Tjohns  Rep  ^^Is 
A  rerdrct  in  ejectment,  finding  for  the  Dlaintiff  onlv  a  nart  «#■  Ik  a  wo™*  ]*cr-  4.4* — Jb' 
b.  erected  i  to  thXidae*.    Serf  JoS,  *Jg%  f£&     iT  "a*  T?."V:£?» 
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Judgment.  (K)3 

w  demurrer,  and  conditional  damages  upon  a  plea,  upon  which  there  wa  s 
an  issue,  and  judgment  accordingly.     R.  Cro.  Car.  32, 
So  a  verdict  shall  not  be  amended  in  criminal  cases.     Vide  post,  (2  C  1 .) 

[*](Q)  AVERMENT. 

By  the  st  21  Jac.  13.  after  verdict,  no  judgment  shall  be  stayed  or  revers- 
ed for  lack  of  any  averment  of  any  life  or  lives  of  any,  so  as  he  or  they  be 
proved  to  be  living. 

By  the  st.  16  &  17  Car.  2.  8.  after  verdict,  no  judgment  shall  be  stayed 
or  reversed  for  want  of  alleging  the  bringing  into  court  any  bond,  bill,  inden- 
ture, or  other  deed  mentioned  in  the  declaration,  or  other  pleading :  or  let- 
ters testamentary,  or  letters  of  administration. 

Or,  for  the  omission  of  vi  et  armis,  or  contra  pacem* 
Or,  for  want  of  the  averment  of  hoc  paratus  est  verificare,  or  hoc  paratus. 
est  verificare  per  recordum,  or  prout  patet  per  recordum. 

But  all  such  omissions,  or  other  of  like  nature  (not  against  the  right  of 
the  matter  in  suit,  nor  whereby  the  issue  or  trial  are  altered,  &c.)  shall  be 
amended* 

And  therefore,  in  ejectment,  where  the  plaintiff  declares  upon  a  lease  for 
years,  if  A.  so  long  live,  and  does  not  aver  the  life  of  A.  it  was  amended  by 
the  court.     1  Sid.  61. 

And  by  the  st.  4  &  5  Ann*  16.  all  such  omissions,  defects,  &c.  as  are  aid- 
ed after  verdict  by  any  of  the  statutes  of  jeofails,  are  aided  after  judgment  on 
confession,  nil  die  it,  non  sum  informatus,  or  when  a  writ  of  inquiry  is  exe« 
cuted  in  any  court  of  record- 
So  in  -other  cases  an  averment  shall  be  aided  by  the  statutes  of  jeofails. 
As,  if  a  man  justifies  in  trespass  upon  a  prescription  for  common  for 
beasts  levant  and  couchant,  and  does  not  aver  that  his  beasts  were  levant 
and  couchant,  it  shall  be  aided  after  verdict.    R.  ?  Cro.  44. 

(R)  JUDGMENT,  (it) 

By  the  st.  16  &  17  Car.  2.  8.  no  judgment  after  verdict,  confession  per 
cognovit  actionem,  or  relicta  verificatione,  shall  be  reversed,  for  want  [*]  of 


(u)  ].  The  judgment  is  amendable  at  common  law,  in  substance  or  in  form,  at  anytime 
during  the  term  of  which  it  is  signed. — 2.  And  after  that  time,  (even  after  error  brought, 
and  tn  nullo  est  erratum  pleaded,  4  M.  &  S.  94.    Barnes  7.)  it  is  amendable  for  misprision 
of  the  clerk,  by  8H.  6.  c.   12.  and  c.  15.     See  2  Str.  68?.     1  Ld.  Rd.  68.     6  T.  R.  1.     3 
M.  &  S.  591.— 3.  Where  a  judgment  dt  bonis  propriis  was  entered  against  an  executor 
instead  of  judgment  de  bonis  testatoris,  the  court  ordered  it  to  be  amended.     6  Burr.  2730. 
1  Dougl.  115.— 4.  Even  after  error  brought.     I  T.  R.  783.  et  vide  3  M.  fc  S.  591. — 5.  So 
where  the  judgment  was  "  should  recover"  instead  of  M  do  recover,"  it  was  allowed  to  be 
amended  after  error  brought.     2  Str.  1 132.  1 156.— 6.  So  where  in  debt  on  bond  judgment 
was  entered  by  mistake  for  the  penalty  as  damages,  the  court  allowed  it  to  be  amended  af- 
ter error  brought.     MSS.  2  Arch.  244.-7.  So  where  the  defendant  was  (bund  not  guilty  as 
to  part,  and  there  was  no  judgment  for  him  as  to  that  part,  the  court  allowed  the  record  to 
be  amended  by  the  verdict.     2  Str.  786.-8.  So  where  a  verdict  was  given  4"or  more  da- 
mages than  were  laid  in  the  declaration,  and  judgment  entered  accordingly,  the  court  allow- 
ed the  judgment  to  be  amended,  and  a  remittitur  entered  for  the  excess,  after  error  brought. 
4M.  &  S.  94.-— 9.  They  have  refused  however  to  amend  a  judgment  entered  up  on  a  war- 
rant of  attorney  as  to  the  names  ef  the  defendants,  though  the  warrant  of  attorney  was  cor* 
rect  in  that  respect,  and  the  judgment  might  have  been  amended  by  it.  2  Str.  1209,     1  Wils, 
61  «—10.  So  where  a  joint  judgment  was  entered  upon  a  several  scire  facias   agajnst  bail, 
ffee  court  held,  that  it  was  not  amendable  after  the  term  of  which  it  was  entered*    L.  Raym, 
182.  547.— U.  And  C.  B.  hare  refused  to  amend  a  judgment  against  an  executor,  where 
the  amendme  nt  would  be  to  his  prejudice.  5  Taq&t.  554.    6  Taunt*  45, — 12.  The  judgment 
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ft  misericordia,  or  capiatur,  or  for  that  a    misericordia  is  entered  for  a  capi- 
aiur,  or  vice  versa* 

Nov  by  the  stat.  4  &  5  Ann*  16.  judgment  by  confession,  nil  dicit,  non  sum 
informatus,  or  when  a  writ  of  inquiry  is  executed. 

Or,  that  ideo  concession  est  per  curiam  is  entered,  for  ideo  consideratvm  est 
per  curiam. 

Or,  that  the  costs  increased  after  verdict  in  an  action  or  nonsuit  in  replevin, 
are  not  entered  to  be,  at  the  request  of  the  party  for  whom  judgment  is  giv- 
en, or  that  costs  de  incremento  in  any  case  are  not  entered  to  be  by  consent 
of  the  plaintiff. 

Provided,  not  to  extend  to  any  appeal,  indictment,  presentment,  or  ac- 
tion on  any  penal  statute,  unless  for  customs  of  tunnage  and  poundage* 

Before  the  above  statute,  if  in  the  judgment  one  party  was  misiiamed, 
when  he  was  rightly  named  in  the  record,  the  judgment  would  be  amended 
by  the  record;  for  it  was  a  misprision  of  the  clerk.  R.  1  Rol.  201. 1*  20. 
25.  35.  45.    R.  1  Vent.  217.     R.  Cro.  Car.  594. 

So,  mesericordia,  for  misericordia  would  be  amended.  R.  1  Rol*  201.  1. 
42. 

So  in  an  action  upon  the  st.  2  Ed.  6.  13.  plaintiff  declares  that  he  sowed 
buck  and  wheat,  and  that  the  defendant  did  not  set  out  tithes  of  the  wheat  5 
and  the  judgment  is,  that  the  plaintiff  shall  recover  his  debt  for  the  buck  and 
wheat ;  it  shall  be  amended ;  for  the  plaintiff  does  not  declare  of  not  setting 
out  tithes  of  the  buck.     R.  1  Rol.  205. 1.  30. 

So,  if  judgment  be  entered  upon  a  demurrer,  as  upon  a  nonsuit.  R.  1 
Rol.  205.  1.  40. 

So,  if  the  sum  total  for  damages  and  costs  be  miscast.  R.  1  Rol.  205.  1, 
45. 

So,  if  a  judgment  upon  a  verdict  be  entered  different  from  the  postea.  R. 
J  Rol.  206. 1.  5.     2  Cro.  628.     Jon.  9. 

So,  if  a  judgment  in  ejectment  omit  quod  recuperet  terminum.  R.  1  Rol, 
206.  1.  20. 

So,  if  a  judgment  be  entered  different  from  the  prothonotary's  book.  R, 
1  Rol.  206.  1.  25.  30. 

So,  if  a  judgment  be  entered,  quodQ.  nil  capiat  per  breve,  where  it  should 
be,  per  billam.     R.  1  Rol.  206.  1.  40. 

So,  if  eat  inde  sine  die  be  omitted.     D.  1  Sid.  70. 

60,  if  a  judgment  be,  quod  recuperet  pro  misis  et  custagiis7  where  it  should 
be,  pro  debito.     R.  1  Vent.  132. 

So,  if  the  whole  judgment  was  omitted.     Vide  infra. 

So  a  judgment  that  the  wife  be  in  misericordia,  where  it  ought  to  be,  that 


may  be  amended  by  the  verdict.  %  Str.  786.— 13.  Or  by  the  judgment  paper.  1  Sal*. 
50.    2  L.  Raym.  895.— 14.  Where  the  judgment  roll  was  lest,  the  court  allowed  it  to  be 

supplied  by  a  new  entry — 2   Burr,  722.    2  Str.  833.    2  Arch.  243, 4 -l  16.  The  record 

of  a  judgment  for  the  defendant,  on  the  plea  of  nen  til  factum,  maybe  stricken  out,  and 
judgment  of  nonsuit  entered.  Lee  tv  Curtiss,  17  Johns.  Rep.  86.— 16.  Where  judgment 
was  entered  for  a  less  sum  than  the  verdict,  the  record  was  amended.  Price  ».  Erera,  Cole- 
man, 46.-— 17,  So,  where  judgment  was  entered  for  a  greater  sum  than  the  damages  laid, 

a  remittitur  was  entered  for  the  surplus.    Fury  v.  Stone,  2  pall.  184. 18.  Judgment 

against  the  executrix,  de  boni*,  &c,  on  the  return  of  nulla  bona  to  the>!.  fa.,  was  so  amend- 
ed, that  the  execution  might  be  against  the  lands  and  tenements  also.  Lansing  y.  Lansing, 
18  Johns.  Rep.  502<— 19.  Where,  by  mistake  of  the  clerk,  the  damages  are  assessed  at  too 
small  a  sum,  if  the  debtor  refuses  to  correct  the  mistake,  the  court  will  order  the  judgment 
to  be  cancelled,  and  the  damages  to  be  re-assessed*  Mechanics  Bank  t>.  Minthoroe,  19 
Johns?  Rep.  244*  }> 
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the  husband  and  wife  be  in  misericordia,  it  shall  be  amended,  where  the  pro- 
thonotary's  book  is  so.     R.  Mo.  869. 

[*]If  judgment  be  against  an  executor  generally  upon  an  affidavit,  that  in- 
struction was  given  to  enter  the  judgment  according  to  the  plea,  which  was 
plene  administravit,-\t  shall  be  amended,  and  made  a  judgment  de  bonis  tes- 
tatoris  si,  fyc.     R.  2  Lev.  22.     Carth.  167. 

But  the  judgment  of  the  court  itself  was  not  amendable*;  as,  idco  videtur, 
for  ideo  consideration  est.     R.  1   Rol.  201.  1.  40. 

So,  consideration  est  quod,  A.  recuperet,  instead  of  B.  it  shall  not  be 
amended.  R.  1  Rol.  201.  1.  30.  Cont.  R.  Ray.  39.  R.  Cont  4  Mod. 
371. 

Nor  costs  de  incremento  assessed  per  jurat  ores,  where  it  should  be  per  cu~ 
riam.     R.  1  Rol.  205.  1.  20. 

Nor  a  misericordia  for  a  capxatur,  or  e  contra,  until  the  st.  16  &  17  Car. 
2.     R.  I  Sid.  70.     D.  S  Mod.  112.     Carth.  167.     Vide  JLeet,  (O  7,  8.)     ' 

Nor  quod  A.  capxatur,  where  it  ought  to  be  pnzdictus  B*  R.  Cro.  El. 
609. 

Yet,  since  the  st.  1 6  &  17  Car.  2.  if  all  the  judgment  part,  ideo  considera- 
tion est  quod  querens  nil  capiat  per  bit  lam  et  quod  def.  eat  sine  die,  be  omitted 
it  shall  be  amended*     R.  2  Sand.  289* 

(S)  WRIT  OF  INQUIRY. 

So  a  misentry  of  the  clerk  in  a  writ  of  inquiry  shall  be  amended  :  as,  if 
per  sacramentumproborum  et  legalium  homium,  be  omitted.  R.  3  Mod.   112. 

If  the  judgment  be  said  to  be  upon  nonsuit,  where  it  was  upon  demurrer. 
R.  2  Cro.  372. 

If  a  writ  was  awarded  to  be  returnable  die  martis  post  tres  trin.  and  it  was 
returnable  die  mercurii  post  tres  trin.     R.  Cro.  El.  76 1 . 

If  it  was  returnable  after  term,  if  executed  within  the  term,  and  the  award 
upon  the  roll  was  right.     R.  Carth.  "£0.  (x) 

So  the  award  being  defective  shall  be  amended  by  the  writ  itself,  if  that  be 
right.     Carth.  70. 

So,  if  no  writ  of  inquiry  be  awarded  upon  the  roll,  it  shall  be  aided  since 
the  st.  4  &  5  Ann.  16.     R.  F,  g.  162.  (y) 

But  where  the  award  upon  the  roll  and  the  writ  are  both  mistaken,  it 
cannot  be  amended.     R.  Sho.  61.     Semb.  Carth.  70. 

(T)  MISPRISION  OF   THE  CLERK ;    WHAT  SHALL   BE   CALL- 

ED  SO. 

(T  1.)  Mistake  of  bis  instructions,  or   that   which  ought  to  war- 

rant  bis  proceeding* 

If  the  clerk  does  not  pursue  his  instructions,  this  shall  be  said  a  mispris- 
ion.   Vide  ante,  (D  1.) — (L  2.) — post,  (W). 

5*]And  therefore,  if  the  instructions  are  plain,  and  part  is  omitted  upon 
;  as,  the  day,  year,  &c.  the  roll  may  be  amended.     R.  Lat.  165. 
So,  if  he  does  not  pursue,  that  which  ought  to  be  the  warrant  for  his  pro- 


(x)  The  writ  ia  amendable  by  the  award  of  it  upon  the  roll.  4  East,  173.  Hardw. 
314.     1  Str.  684.     Barnes,  15. 

(y)  1.  Ld.  Rd.  1307.  2  Str.  878—9.  And  where  the  writ  and  inquisition  were  lost, 
the  court  ordered  new  one*  to  be  made  oat  according  to  the  sheriff's  notes,  and  that  the 
costs  before  taxed  should  be  indorsed  by  the  master.    2  Str.  1077.  ' 
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ceedings  ;  as,  if  the  plea  roll  be  not  conformable  to  the  imparlance  roll* 
R.  3  Lev.  360. 

And  therefore,  the  plea  roll  may  be  amended  by  the  imparlance  roll.  R. 
1  Rol.  207.  1.  45.     2  Cro.  105. 

But  not  e  contra.     1  Rol.  198.1.    15.     2  Cro.  311.  415.  498.  537. 

So,  if  the  second  declaration  be  not  agreeable  to  the  first.     2  Cro.  89. 

So,  if  the  declaration  upon  the  roll  be  not  agreeable  to  the  paper  draught, 
it  may  be  amended  by  it.     R.  1  Rol.  198. 1.  45. 

So,  if  a  writ  or  process,  &c.  recites  other  proceedings,  but  there  is  a  mis- 
prision in  the  recital,  it  may  be  amended  by  the  record  recited. 

As,  if  a  scire  facias  against  bail  recites  a  capias  nuper  regince  directed  vice- 
comiti  nostro,  where  it  ought  to  be,  vicecomiti  nuper  reginm*  R.  1  Rol. 
1 99.  1.  1 5. 

So,  if  a  writ  well  awarded  upon  the  roll  varies  from  it,  it  may  be  amend- 
ed by  the  roll.     Vide  post,  (V  1.) 

A  misprision  in  the  name  of  the  plaintiff  or  defendant  in  the  record  may 
be  amended  by  the  original.     R.  1  Rol.  201. 1.  47. 

So  a  judgment  may  be  amended  by  the  record.  Vide  ante  (R),  or  by  the 
docket  book.     Vide  ibidem. 

So  a  record  of  nisi  prius  shall  be  amended  by  the  original  record,  when 
the  amendment  does  not  alter  the  issue,  nor  subject  the  jury  to  an  attaint. 
R.  1  Rol.  202. 1.  7.  37.  40.  50.  203.  1.  5.  45.  R.  2.  Cro.  354. 

And  the  postea  by  the  plea  roll.     Pr.  Reg.  20.       .   . 

Otherwise,  if  the  amendment  alters  the  issue,  or  subjects  the  jury  to  an 
attaint.     R.  1  Rol.  202.  1.  5*  15.  20.  30.     R.  Cro.  El.  776. 

So  a  record  may  be  amended  by  the  book  in  the  office.  1  Rol.  207. 1.  22. 

The  record  of  a  special  verdict  by  the  notes  signed  by  the  counsel.  1 
Rol.   207.  1.  20. 

The  plea  roll  by  the  paper  book.     Vide  ante,  (L  2.)  R.  1  Sal.  50. 

The  award  upon  the  roll  by  the  writ  itself.     Semb.  Sho.  61. 

The  roll  in  court  by  the  warrant  of  attorney  allowed  by  a  judge,  or  en- 
tered in  the  remembrancer's  office.     Lit.  60. 

The  teste  of  a  writ  by  the  award  upou  the  roll.     R.  Hard.  321.  (z) 

\  Errors  in  judicial  writs  are  considered  as  misprisions  of  the  clerk ;  the 
court,  therefore,  have  a  discretionary  power  to  grant  amendments  in  such 
writs,  in  cases  where  original  writs  would  not  be  amendable.  Campbell  v* 
Stiles,  9  Mass.  Rep.  217.  Burrell  v.  Burrell,  10  Mass.  Rep.  221.  Young  v. 
Hosmer,  1 1  Mass.  Rep.  89. 

A  scire  facias  may  be  amended  by  the  written  instructions  to  the  clerk, 
or  by  the  former  judgment.     Patrick  v.  Woods,  3  Bibb,  232.  } 

(T  2.)  Mistake  of  a  name  rightly  named  before. 

So,  if  he  mistake  the  name  of  the  defendant,  who  was  named  before  in 
the  same  record.     R.  1  Rol.  199.  1.  20.  32.     R.  2  Lev.  117. 

Otherwise,  if  the  misprision  was  where  he  was  first  named.  1  Rol.  199. 
1.  35. 

Or  alters  the  issue.     R.  1  Rol.  203. 1.    10. 

So,  if  the  defendant  pleads  nil  debet,  &c  and  the  entry,  is,  et  prcedictus 
defendens  similiter,  where  it  ought  to  be,  pradictus  querens,  it  shall  ne  amen- 
ded by  force  of  8  H.  6.  for  it  is  but  the  default  of  the  clerk.  R.  Cro.  El. 
435.     Vide  ante,  (O.) 


(«)  Rules  or  orders  of  court  drawn  up  wrong-  by  mistake,  are  amendable-    Tidd.  452. 
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£*]So,  if  to  a  partition  against  two,  one  confesses,  and  B.  pleads  to  issue, 
which  is  entered  between  the  plaintiff  and  A.  and  B«  whereas  A.  had  con- 
fessed, after  verdict  it  shall  be  amended ;  for  it  was  the  misprision  of  the 
clerk  of  the  treasury.     R.  per  three  Judges,  Dy.  260.  b. 

In  action  for  words,  if  the  declaration  says,  pradictus  D«  dixit  de  Q.  hey  in- 
nuendo D.  it  shall  be  amended.     R.  2  Cro.  157. 

(T  3.)  Omission  of  a  word,  &c.  of  course. 

If  the  clerk  add  or  omit  a  word  of  course*    Vide  ante,  (D  3.) 

Or  omit  an  entry  of  the  continuances,  which  by  the  course  of  the  court 
ought  to  be  entered.    R.  1  Ro).  200. 1.  5. 

Or  mistake  in  a  matter  of  course ;  as  in  the  direction  of  a  writ,  &c.  Vide 
ante,  (D  3.) 

Or  misenter,  or  in  part  omit  a  matter  which  he  ought  to  enter  of  him- 
self*    10  H.  7.  23.  b.  though  it  be  substance. 

Otherwise,  if  he  totally  omit  it.     10  H.  723.  b. 

(T  4.)  Misprision  of  a  word  not  Latin. 

So,  if  he  mistake  a  word  not  Latin,  for  Latin.    Vide  ante,  (D  2.) 
Or,  a  Latin  word,  for  another  like  it  in  sound.     Vide  ante,  (D  2.) 
Or,  write  one  name  for  another  like  it  in  sound.     R.  1  Rol.  199  1. 39, 40. 
Or,  omit  a  Latin  word,  leaving  a  blank  for  it,  with  Anglic*.     R.  2  Cro. 
258* 

(T  5.  )  Neglect  to  file  bail,  &c. 

So,  if  he  neglect  to  file  bail  (a),  when  it  appears  that  the  attorney  was 
allowed  his  fees  for  it.     R.  1  Rol.  207. 1.  10.  206.  1.  50. 

If  in  the  entry  of  an  essoin,  he  omit  the  action  in  which,  &c.  Semb. 
2  Cro.  93. 

If  a  man  be  committed  in  court  upon  the  return  ofacepi  corpus,  and  the 
committitur  is  not  entered  upon  the  roll*     R.  2  Rol.  112. 

(T  6.)  Razure  made  in  the  record. 

So,  if  a  record  be  razed  and  made  vitious,  it  shall  be  amended,  though 
the  razure  is  felony.     R.  1  Rol;  208.  1.  5.  10. 

[*J(V)  WHAT  SHALL  NOT  BE  CALLED  A  MISPRISION  OF  THE 

CLERK. 

(V  1.)  Ignorance. 

But  a  default,  which  proceeds  from  the  ignorance  of  the  clerk,  shall  not 
be  said  a  misprision. 


(«)  1.  Where  the  plaintiff's  attorney  by  mistake  entered  an  appearance  for  the  defend- 
ant by  a  wrong  name,  tin  court,  upon  application,  ordered  the  filacer  to  amend  the  ap- 
pearance, the  defendant  being  correctly  named  in  the  writ.  3  Wilt.  49.  Vide  1  Str  33. 
114.  445.-2.  The  conrthare  refused  to  amend  the  bail  piece  in  a  bailable  action,  unlese 
with  consent  of  the  bail.  1  Barnard,  214.-3.  And  hare  refused  it  upon  the  application  of 
s%erfff>8  bad,  after  an  action  ajrainst  them  upon  the  ball  bond,  and  comperuit  ad  diem 
pleaded.  5  Taunt.  814.  Sedvide  1  B.  &  P.  31.— 4.  Also  to  allow  an  amendment  of  the 
sum  in  a  bail  piece  in  error,  even  with  the  consent  of  the  bail,  tho  effect  of  the  amend - 
^„^in|^CTe^  n?L tf  snowed,  tlie  writ  of  error  would  be  a  superseded*  of  execution. 
6  Taunt.  32Q.—5.  But  have  allowed  the  recognizance  of  bail  to  be  amended,  where  the 
application  was  made  on  the  pari t  of  tho  bail.  4  Taunt  87S.— «.  And  refused  it  where  the 
bad  have  not  assented.  1  B.  k  P.  481.  Barnes,  59.  3  Taunt.  2«3.  Sed.  vide  1  Taunt.  221- 
x  Arcn.  239* 
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As,  if  he  mistake  the  legal  form  of  a  writ ;  as,  precipe  quod  reddat,  for 
precipe  quod  solvate  or,  e  contra.  8  Co.  1 59.  b.  So,  if  a  writ  be  in  the  At- 
tinet  only,  where  it  ought  to  in  the  debet  and  detinet,  or  e  contra.  8  Co.  159. 
Hut.  57. 

But  now  by  the  st.  16  &  17  Car  2.  after  verdict,  it  shall  be  aided. 

Yet  where  it  is  uncertain,  whether  it  ought  to  be  the  one  or  the  other, 
it  shall  not  be  amended.     Per  Holt,  Sho.  58. 

So,  the  misrecital  of  a  statute,  though  his  instruction  was  right.  Semb. 
Hut.  56. 

So,  if  a  distringas  issue,  et  quod  opponat  decern  tales,  this  cannot  be 
amended  ;  for  the  decern  tales  ought  to  be  added  to  the  jury  summoned  by 
the  ventre,  and  not  to  the  distringas.     1  Rol.  199.  1.  50. 

If  a  venire  facias  issue  returnable  at  a  day  before  the  teste,  it  shall  not  be 
amended.     R.  1  Rol.  200. 1.  41.  44. 

Otherwise,  if  the  award  upon  the  roll  was  right,  the  writ  shall  be  amend* 
ed  by  the  roll.  R.  1  Rol.  200.  1.  50.  201.  L  5.  10.  205.  1.  5.  Yel.  64.  2 
Cro.  64.     Vide  ante,  (C  1.  2.) 

(V  2.)  Defect  in  Information. 

Nor  a  default  which  proceeds  from  a  defect  of  good  information  of  the 
party. 

And  therefore,  if  a  statute  merchant  is  acknowledged  by  A.  B.  armigtr, 
who  afterwards  is  made  a  knight,  and  then  the  statute  is  certified  in  chance- 
ry, and  upon  that  a  capias  is  awarded,  and  returned  against  A.  B.  armigc- 
rum,  and  an  extent  thereupon,  it  shall  not  be  amended  ;  for  it  was  the  de- 
fault of  the  party,  in  not  informing  that  A.  B.  was  a  knight.  R.  1  Rol.  198. 
1.  35. 

If  A.  brings  an  action  upon  the  case  against  B.  quia  crimen  felonii  et  tm- 
posuit  for  stealing  the  horse  ipsius  A.  where  it  was  intended  ipsius  deft,  this 
shall  not  be  amended ;  for  it  is  a  matter  of  fact  which  might  be  true.  R. 
1  Rol.  199.1.  45. 

If  a  writ  be  against  A.  militem  et  baronettum,  and  he  is  not  a  baronet,  or 
only  a  baronet,  and  not  a  knight,  it  shall  not  be  amended.     R.  1  Yent.  154. 

(V  3.)  Variance  in  one  part  of  the  proceeding  from  another  part. 

Nor  a  default,  which  proceeds  from  not  having  good  regard  to  the  former 
proceedings,  which  are  not  a  warrant  for  the  proceeding  in  which  the  de- 
fault is:  as,  if  an  original  he  taken  out  of  the  county  of  the  city  of  York, 
and  the  declaration  upon  the  imparlance  roll  has  in  the  margin  civitas  Ebor\ 
but  is,  that  the  defendant  apud  villam  novi  castri  super  tinam  concessit  it 
ttneri,  <frc.  though  the  plea  roll  also  be  right,  yet  the  imparlance  roll  cannot 
be  amended  by  the  plea  roll,  nor  shall  it  be  amended  by  the  origiual.  R< 
Hob.  251.     1  Rol.  198. 1.  55. 

So,  if  the  habeas  corpora  he  to  have  the  jury,  summonitos  in  curia 
[*]nuper  reginct,  and  the  distringas,  summonitos  in  curia  nostra,  it  shall  not 
he  amended  by  the  habeas  corpora.     R.  1  Rol.  199. 1.  5. 

So,  if  a  declaration  upon  the  statute  2  Ed.  6.  13.  be  for  tithes  de  20  acris, 
and  afterwards  says,  de  quibus  30  acris,  no  tithes  are  paid ;  this  shall  not 
be  amended,  there  being  no  roll  to  warrant  the  amendment.  R.  1  SmK 
135. 

So,  if  an  attorney  makes  a  roll  for  an  imparlance  roll,  Sic  in  order  that 
the  record  may  be  amenHed  by  it ;  after  motion  for  the  amendment  be  shall 
be  punished,  but  the  amendment  shall  not  be  avoided.     R.  3  Lev.  360. 
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(W)  FORM.  WHAT  SHALL  BE  CALLED  SO. 

Matter  of  form  is  such  matter  of  course,  as  the  clerk  may  supply  without 
any  information  of  the  party.     R.  -5  Co.  35.  b. 

As,  the  day,  or  year,  in  a  transitory  action.     Lat.  165. 

So,  if  the  clerk  does  not  pursue  his  instruction,  or  that  which  ought  to 
warrant  his  proceeding :  as,  if  a  writ  be  awarded  by  the  roll  to  the  sheriff  of 
S.  and  in  the  writ  the  word  vicecomiti  is  omitted.  R.  Cro.  Car.  559.  Vide 
ante,  (T  1.) 

So,  default  of  precise  certainty  is  but  form,  where  the  certainty  in  gene- 
ral appears  :  as,  if  a  man  plead  a  descent  to  him,  as  heir,  without  shewing 
how  he  is  heir.     R.  1  Lev.  1 90. 

(X)  WHAT  NOT. 

But  a  thing  material  to  the  action  being  omitted  shall  not  be  amended 
after  trial,  though  omitted  by  the  neglect  of  the  clerk;  as  in  debt  against 
the  heir,  if  it  be  omitted  in  the  declaration,  that  he  bound  his  heir,  it  shall 
not  be  amended  after  verdict.     Semb.  Jon.  199. 

(Y)  NO  AMENDMENT  WHERE  THERE  IS  NOTHING  BY 
WHICH  THE  AMENDMENT  SHALL  BE  MADE. 

So  a  thing  not  material  shall  not  be  amended,  where  there  is  nothing  by 
which  it  may  be  amended  ;  as,  if  the  defendant  to  a  bill  in  B.  R.  against 
him  as  knight  plead  that  he  is  baronet ;  it  cannot  be  amended  after  repli- 
cation, though  an  addition  in  a  suit  by  bill  is  not  necessary.     R.  1  Sal.  50. 

If  judgment  upon  the  nisi  prius  roll  be  in  miscricordia,  where  the  plea 
roll  is  capiatur,  it  shall  not  be  amended  by  the  plea  roll.  2  Rol.  211. 
}  Vide  Boyle  v.  Connelly,  2  Bibb,  7.     Conn  v.  Doyle,  2  Bibb,  248.  \ 

(Z)  OR  WHERE  THE  ISSUE   TRIED  WILL  BE  ALTERED,  OR 
THE  JURY  SUBJECTED  TO  AN  ATTAINT  BY  IT. 

So  no  amendment  shall  be  after  verdict,  where  the  amendment  alters  the 
issue  tried,  or  subjects  the  jury  to  an  attaint. 

(2  A)  AT  WHAT  TIME  AN  AMENDMENT  SHALL  BE. 

When  an  amendment  shall  be  allowed  by  the  rule  of  the  court.  Vide 
in  Pleader,  (C  6.) 

[*]An  amendment  may  be  made  of  a  record  after  error  alldwed.  R. 
Poph.  102. 

Though  error  be  assigned  for  the  same  point.     R.  Lat.  162. 

An  amendment  shall  be  allowed  after  error,  so  long  as  a  certiorari  lies  for 
diminution.     R.  Jon.  9. 

But  if  an  amendment  be  after  error,  the  plaintiff  in  error  shall  have  costs, 
if  he  proceeds  no  further ;  otherwise,  if  he  does  proceed.  3  Lev.  361.  2 
Mod.  Ca.  234.  (a) 


(a)  1.  Amendments  are  in  all  cases  entirely  in  the  discretion  of  the  court,  and  are  allow- 
ed only  in  furtherance  of  justice.  7  T.  R.  699.  •{  Vide  Hamilton  v.  Boiden,  1  Mass.  Rep. 
60.    Benner  v.  Frey,  1  Binn.  369.    Bailey  v.  Musgroye,  %  8*rg.  fe  Rawle,  219.    Common- 
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(2  B)  BY  WHAT  COURT  [AND  UPON  WHAT  TERMS]  AN 

AMENDMENT  SHALL  BE. 

If  error  be  in  B.  R.  of  a  judgment  .in  G.  B.  the  record  being  amendable, 
may  be  amended  in  B.  R.  as  well  as  before  in  C.  B.  20  H.  6,  15.  b.  R.  I 
Rol.  209. 1.  45.     2  Rol.  471.— D.  8  Co.  162.     Poph.  102. 


wealth  v.  Boals,  6  Binn.  88.  } — 2.  At  common  law  the  court  may  amend  in  all  cases  whilst 
the  proceedings  are  in  paper,  that  is,  until  judgment  signed,  and  during  the  term  in  which 
it  is  signed  ;  for,  until  then,  the   proceedings  are   considered  as   only   in  fieri^  and  conse- 
quently subject  to  the  controul  of  the  court.     2  Burr.  756.     Say.  285.    3  Blk.  Com.  407. 
1  Salk.  47.     2  Salk.  566.  3  Salk.  31. — 3.  Nor  is  there  any  difference  in  this  respect  between 
penal  and  other^actions.     1  Dougl.  1 14.— 4.  And  accordingly  the  court  will  permit  the  plain- 
tiff in  a  penal  action  to  amend,  even  after  the  time   limited  for  bringing  another  action, 
provided  there  have  been  no  unnecessary  delay  upon   his  part,  and  that   the  amendment 
required  do  not  introduce  any  new  cause  of  action.     6  T.  R.  643      7  T.  R.  55.     Vide  2  T. 
R.  707.     6  T.  R.  171.     8  T.  R.  30.     4  T.  R.  159.     1  Dougl.  1 14.     2  Burr.  1098.    5  Burr, 
2833.     6  Taunt.  19.     1    Mars.   419. — 5.  After  the  term  of  which  judgment  is  signed,  the 
pleadings,  &c    cannot  be  amended  at  common  law,  but  only  by  virtue  of  the  statutes  of 
amendments.     Co.  Lit.   260.     Vide  2  Str.  1011. — 6.  After  demurrer,  general  *>r  special,  it 
is  usual  to  give  the  other  party  leave  to  amend.     Str.  846.  954.     1  Mils.  226.     Vide  4   T. 
R.  360.     •{  Van  Norden  v.  Primm,  2  Hayw.  149.  Bell  oat  v.  Morse,  2  Hayw.  157.  Rose  r. 
King,  4  Hen.  feMunf.  475.  Harris  r.  Wads  worth,  3  Johns.  Rep.  257.  }•— 7.  And  it  has  been 
given  even  after  demurrer  argued,  but  before  judgment,  where  the  justice  of  the  case  re- 
quired it.    2  Dougl.  620.  Str.  954.     Say.  616,  17.     4  T.  R.  690.     6  T.   R.    173.     Barnes, 
155.     3  Wils.  295.     1  East,  391.     Sed  vide  Ld.  Rd.  668.     1  Salk.  50 .     «{  Hobby  *.  Mead, 
1  Day,  206.     Beauchamp  v.  Gibbs,  1  Bibb,  483.     Hallock  v.  Robinson,  2  Caines'  Rep.  233. 
Cooke  v.  BeaPs  Exrs.  1  Wash.  313.     Sed  vide  Holbrook  v.  Pratt,   1  Mass.  Rep.  96.  }>— - 
8.  Which  however  has  been  refused  to  a.  plaintiff  in  a  qui  tarn  action.    4  T.  R.  459.  238. 
—9.  So  in  an  action  against  bail.     Say.    117. — 10.  So  in  hard  actions.     1  H.  B.  37. — 
11.  So  to  a  defendant,  after  the  plaintiff  had  lost  a  trial.  Hard.  171.— 12.  The  party  de- 
murring also  has  been  allowed  to  strike  out  a  similiter  which  was  entered  in  the  issue  by  mis- 
take.    2  Ld.   Rd.  1137. — 13.  Also  under  particular  circumstances  the  court  have  allowed 
a  party  to  withdraw  his  demurrer,  and  plead  de  novo,  even  after  argument.     1  Dougl.  385. 
452.    2  Burr.  756.— 14.  What  has  been  now  mentioned  holds  good  also  where   there  are 
several  issues  in  law  and  in  fact,  even  after  argument  of  the  issues  in  law,  but  before  the  trial 
of  the  issues  in  fact ;  but  if  the  issue  in  fact  be  tried  first,  and  contingent  damages  assessed  as 
to  the  demurrer,  the  court,  it  seems,  will  not  in  that  case  allow  either  of  an  amendment  or  of 
the  demurrer  being  withdrawn.   1  Burr.  322.— 15.  And  after  a  party  has  once  amended  on  a 
demurrer,  he  will  not  be  allowed  to  amend  again  on  a  second  demurrer.  2  H.  Bl.  561 .  2  Arch. 
231, 2.— «{  16.  After  two  trials,  the  plaintiff  may  amend  by  adding  a  new  count,  upon  payment 
of  costs.     Wilkingsv.  Murphy,  2  Hayw.  28a  —17.  An  entry  omitted  by  the  clerk,  which 
would  be  cause  of  error,  may  be   amended  after  judgment,  nunc  pro  tune.     Ho  ward  v. 
Person's  Adms.  2  Hayw.  376.— 18.  An  amendment  of  the  record,  after  judgment,  whether 
in  point  of  form  or  substance,  must  be  made 'during  the  term.     State  «.   Smith,   1    Not t  At 
M'Cord,  13.     Currie  r.  Henry,  3  Johns.  Rep.   140.  Kill  pa  trick  t>.  Rose,  9   Johns.  Rep.  78. 
—19.  The  sheriff  permitted  to  amend  an  inquisition  returned  to  an  enquiry  of  damages  in 
ejectment,  after  the  defendant  had  taken  an  exception  to  the  inquisition.     Lewis  r.  Beale, 
1  Har.  &  M'Hen.  185. — 20.  The  misrecital  of  the  date  of  a  bond,  not  amendable,  after 
an  imparlance.     Proprietary  «•  Pearce,  1  Har.  &  M'Hen.  223. — 21.  An  amendment  permit- 
ted in  the  record  of  a  common  recovery,  several  years  after  the  term  at  which  it  was  suffer- 
ed.    Ringgold  v.  Brown,  4  Har.  &  M'Hen.  498.-22.  So,  in  the  sheriff's  return  to  an  attach- 
ment, after  the  lapse  of  several  years.     Hutchins  v.  Brown,  4  Har.  &  M'Hen.  498.— 23.  It 
seems,  that  the  general  court  of  Maryland,  will  order  a  writ  of  diminution  to  the  county 
court,  on  the  ground  that  a  court  may,  at  any  time,  correct  a  misprision  of  the  clerk.    Luval 
v.  Wells,  4  Har.  &  M'Hen.  163. — 24.  A  declaration  may  be  amended,  in  any  stage  of  the 
trial,  before  the  case  is  actually  committed  to  the  jury.     Smith  v.  Barker,  3  Day,  315.— 
25.  So,  after  a  plea  in  abatement  the  declaration  may  be   amended.     Shute  r.  Davis,  2 
Johns.  Cas.  336. — 26.  So,  the  damages  may  be  increased,  on  payment  of  costs.     Bogart  r. 
M1  Donald,  2  Johns.  Cas.  219. — 27.  An  amendment  of  a  declaration  in  trover,  allowed  after 
issue  joined,  by  substituting  the  words  hyson  skin  tea  for  hyson  lea*     Heneshoffr.  Miller, 
295.-28.  The  declaration  cannot  be   amended,  after  [ilea  pleaded,  without   payment  of 
coats,  and  an  imparlance.     Holmes  t>.  Lansing,  1   Johns.  Cas.  248.-— 29.  After  the  lapse  of 
several  terms,  and  notice  for  trial  having  several  times  been  given,  the  plaintiff  will  not  be 
permitted  to  amend  the  declaiation  by  adding  a  new  count.     Sackett  v,  Thompson,  2  Johns. 
Rep.  206.— 30.  The  court,  after  error  brought,  may  permit  such  amendments,  as  could 


By  what  court  an  amendment  shall  be.  611 

m 

And  after  error  brought  in  B.  R.  the  record,  before  removal,  may  be  amend- 
ed in  C.  B.     Semb.  2  Cro.  628.     Hard.  505.     Poph.  102. 

So  after  a  miltitur  entered  upon  the   record.     R.  1  Rol.  209.  1.  1. 

And  after  the  record  certified.     R.  Hard.  505. 

So,  in  error  upon  a  judgment  in  a  quart  impedit  beiore  justices  of  as- 
sise.     Hob.  327.     Hut.  41. 

So  in  error  upon  a  judgment  in  Ireland,  the  record  may  be  amended  in  B, 
R.     R.  1  Vent.  217. 

[*]So,  if  error  be  brought  in  the  exchequer  chamber  of  a  judgment  in 
B.  R.  and  the  transcript  of  the  record  certified,  (for  the  record  itself  re- 
mains in  B.  R.)  the  record  may  be  amended  in  B.  R.  and  the  party  may 
allege  diminution,  and  so  make  the  amendment  appear  in  the  exchequer 
chamber.     R.  1  Rol.  208.  1.  45.   2  Cro.  628. 

Or,  the  clerk  of  B.  R.  may  go  into  the  exchequer  chamber,  and  amend 
the  transcript  according  to  the  record.  R.  1  Rok  208. 1.  50.  Hard.  505, 
Semb.  2  Bui.  149. 

So  it  may  be  amended  in  the  point  assigned  for  error.  R.  1  Rol.  209.  ], 
10.     Lat.  162. 

Or,  the  clerk  of  the  errors  may  go  into  B.  R.  and  there  amend  the  trans- 
cript by  the  record.     R.  1  Rol.  209.  1.  15. 

Or,  upon  shewing  the  amendment  in  the  exchequer  chamber,  judgment 
shall  be  affirmed,  without  an  amendment  of  the  transcript.  R.  1  Rol.  209. 
.1.25. 

So,  where  there  is  no  entry  upon  the  record,  the  clerk  may  make  an 
amendment  of  a  thing  amendable.     R.  Lat.  165. 

So  the  court  may  amend,  if  there  be  cause,  after  entry  upon  the  record. 
Lat.  165,  166. 

So,  an  amendment  may  be  by  the  courts  of  Wales,  though  there  be 
a  proviso  in  the  statute  8  H.  6.  1 5.  that  it  shall  not  extend  to  process  in 
Wales  ;  for  the  statute  27  H.  8.  26.  repeals  this  proviso.     R.  2.  Sand.  40. 

So  B.  R.  may  amend  a  record  there  in  error,  by  the  record  of  C.  B. 
brought  by  the  officer,  without  costs  -,  for  it  is  of  course,  to  save  the  charge 
of  a  certiorari  to  remove  the  original  on  diminution  alleged,  and  costs  ought 
to  be  prayed  upon  the  amendment  of  the  record  in  C,  B.  per  Holt,  1 
Sal.  49. 

But,  upon  error  in  B.  R.  of  a  judgment  in  an  inferior  court,  the  record 

have  been  made  in  the  .court  below.  Pease  v.  Morgan,  7  Johns.  Rep.  468.  Cheetham  v, 
Tillotson,  4  Johns.  Rep,  499.— 31.  So,  after  error  brought,  the  court  will  allow  the  sugges- 
tion of  the  death  of  one  of  the  defendants,  pending  the  original  action.  Hamilton  v.  Hol- 
corab,  1  Johns.  Cas.  29.     Dumond  c.  Carpenter,  2  Johns.  Rep.  184.     Hill  v.  West,  1  Binn. 

486 32.   But  after  an  assignment  of  errors,  it  is  too  late   to  amend  the  return  of  a  writ  of 

error.  Dumond  v.  Carpenter,  3  Johns.  Rep.  141. — 33.  The  declaration  may  be  amended 
when  the  cause  is  set  down  for  trial  ;  and  even  in  a  qui  tarn  action.  Jones  v.  Ross,  2  Dall. 
143.— 34.  It  seems,  that  in  the  courts  of  Pennsylvania,  by  provisions  of  three  statutes,  the 
declaration  or  pleadings  may  be  amended  at  any  time  during  the  trial,  without  costs. 
Clark  r.  Herring,  5  Binn.  33.  Miles  i».  O'Hara,  I  Serg.  &  Rawle,  3  >.  Cunningham  r.  Day, 
2  Serg.  &  Rawle,  1.  Smith  t».  Rutherford,  2  Serg.  &  Rawle,  358 — 35.  But  a  new  cause  of 
action  cannot  be  introduced;  but  if  the  plaintiff  adheres  to  the  original  cause  of  action,  he 
may  amend  by  adding  a  count  substantially  different  from  the  declaration.  Cunningham  v. 
Day  ;  Smith  r.  Rutherford,  ubi  sup. — 36.  A  declaration  laying  the  cause  of  action  after  the 
commencement  of  the  action,  may,  in  certain  instances,  be  amended,  after  verdict.  Bailey 
r.  Musgrove,  2  Serg.  &  Rawle,  219 37.  Clerical  errors  may  be  corrected  at  a  term  sub- 
sequent to  that  in  which  the  judgment  is  rendered.  Berry  r.  Trisslett,  2  Mart.  61.  Jack- 
son v.  Weisiger,  1  Bibb,  324.    Keans  v.  Rankin,  2  Bibb,  88.     M'Kee  c.  More,  4  Bibb,  321.  y 
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shall  not  be  amended  in  B.  R.     R.  1  Rol.  209. 1.  50.  210.     R.  Cont.  Cro. 

El.  435. 

Nor,  upon  error  in  C.  B.  shall  it  be  amended  there ;  for  it  is  not  usual 
to  amend  the  errors  of  inferior  courts.     R.  1  Rol.  209.  1.  50. 

So  a  discontinuance  in  an  inferior  court,  whereby,  the   action   is  out  of 
court,  shall  not  be  amended.     4  Mod.  86. 

Yet  discontinuances  in  inferior  courts  shall  be  aided  by  the  statute  32  H 
§.  30.  as  well  as  in  superior.     R.  1  SaJ.    177.  where   the  discontinuance  is 
only  in  the  process  or  pleading.     4  Mod.  86.     R.  Sho.  319. 

And  now  by  the  st.  5  Geo.  1 3.  after  verdict  in  any  court  of  record  in 
England  or  Wales,  judgment  shall  not  be  stayed  or  reversed  for  any  default 
of  form  or  substance  in  any  bill,  writ  original  or  judicial,  or  variance  from 
the  declaration  or  other  proceedings. 

•  So  an  amendment  cannot  be  made  by  the  clerk  in  a  matter  amendable, 
without  the  order  of  the  court ;  and  if  he  does  it,  he  may  be  committed. 
Jon.  302.(c) 

{ .1.  The  court  where  error  is  brought,  may  make  such  amendments  as 
might  have  been  made  in  the  court  below.  Cheetham  x>.  Tillotson,  4 
Johns.  Rep.  499.  Pease  v.  Morgan,  7  Johns.  Rep.  468. — 2.  But  vide  con- 
tra, Hutchinson  v.  Crossen,  10  Mass.  Rep.  251. — 3.  But  a  court  maj 
amend  its  own  records,  after  writ  of  error  brought.  Ibid. — 4.  So,  after 
error  brought,  the  court  where  the  record  remains,  may,  upon  proper 
grounds,  order  an  amendment.  Berryhill  v.  Wells,  5  Binn.  60.  Douglass 
v.  Beam's  Exrs.  cited  5  Binn  60. — 5.  So,  after  the  assignment  of  errors  in 
the  court  for  the  correction  of  errors,  the  supreme  will,  on  motion,  amend 
the  original  record,  in  matters  of  form.  Tillotson  t.  Cheetham,  3  Johns. 
Rep.  95.  } 


*  (c)  1.  At  any  time  before  judgment,  in  ordinary  cases,  the  proceedings  may  be  amended 
by  a  udge  at  chambers,  upon  summons  calling  upon  the  opposite  attorney  toshewcausie 
why  the  party  applying  should  not  have  leave  to  amend* — 2-  In  other  cases  the  amend- 
ment may  be  obtained  by  application  to  the  court.  Imp.  B.  R.  299. — 3.  Also  the  judge  at 
nisi  puus,  upon  application,  may  allow  the  record  of  nisi  prius  to  be  amended,  and  may 
order  the  clerk  of  nisi  prius  to  amend  xtirulartter.  1  Camp.  57. — 4.  Provided  the  defect  be 
not  in  a  material  allegation  of  which  the  party  must  have  been  apprised,  and  which  he 
might  have  had  amended  before  trial.  1  Stark.  74. — 5.  And  provided  also  the  judge  who 
tries  the  cause  be  a  judge  of  the  court  in  which  the   record  was  made  up.    Vide  3  Taunt. 

81 6.   After  judgment,  and  before  error  brought,  a  judge  at  chambers  will  not  in  general 

entertain  the  application,  but  it  should  be  made  to  the  court.-— 7.  The  rule  is  a  rule  nisi, 
which  is  afterwards  made  absolute,  or  discharged  as  in  ordinary  cases.— 8.  After  error 
brought  upon  a  judgment  of  K.  B.  the  application  for  leave  to  amend,  must  of  course  be 
made  toK.  B.,  because  the  record  always  remains  therein,  a  transcript  only  being  sent  to 

the  court  of  error — 2  Str.   837.     Tidd.  652.     And  see  Cro.  Jac.  429.  628 2  Ro.   Rep. 

471.  1  Ro.  Abr.  209. — 9.  But  after  error  to  K.  B.  the  application  maybe  made  either 
here  or  in  the  inferior  court.  Poph.  102.  1  Dougl.  114,  15,  16.  2  Str.  1182.  Tidd,  652. 
—8.  Co.  162.  a.  2  Ro.  Rep.  471.  Hardw.  605.  And  see  1  Salk.  49.— 10.  The  court  or 
judge,  upon  granting  leave  to  amend,  may  oblige  the  party  applying  to  submit  to  such 
equitable  terms  as  may  be  necessary  to  prevent  the  opposite  party  from  being  prejudiced 
by  the  amendment.     2  Burr.  756.  and  see  I  Salk.  47.  617.     3  Salk.  31.  1  Wils.  7.76.    223. 

-*-ll.  If  the  amendment  be  made  at  the  trial,  it  is  without  payment  of  costs 12.  In  other 

cases  it  is  allowed,  usually  upon  payment  of  costs. — 13.  Particularly  if  the  error  or  mistake 
have  arisen  from  the  default  of  the  party,  and  not  from  the  misprision  of  any  of  the  officers 
of  the  court — 14.  But  if  the  amendment  be  made  after  error  brought,  it  is  usually  upon 
payment  of  costs  of  the  proceedings  iu  error,  provided  the  plaintiff  proceed  no  farther  in 
his  writ  of  error  after  notice  of  the  amencjment.  Barnes.  17,  2Ld.  Rd.  897.  3  Lev.  361. 
Vide  4  Taunt.  588.  Arch. 
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[*](2  C)  TO  WHAT  CASES  THE  STATUTES  OF  AMENDMENT 

DO  NOT  EXTEND. 

(2  C  1.)  Appeals  and  Indictments. 

By  the  statutes  8  H.  6.  12.  and  15.  which  enable  an  amendment  of  a 
misprision  of  the  clerk  in  affirmance  of  the  judgment,  and  by  the  subsequent 
statutes  32  H.  8.  30.  18  EL  14.  21  Jac.  13.  and  16  &  17  Car.  2.  8. 
which  enable  amendments  after  verdict,  appeals,  and  indictments,  and  the 
process  on  them  are  excepted,  viz.  appeals  and  indictments  for  treason  and 
felony,  (d) 

And  therefore,  the  court  will  not  amend  a  judgment  upon  an  indictment 
entered  contrary  to  the  minutes.     R.  4  Mod.  396. 

Nor  a  verdict.     1  Sal.  47.  53* 

So  in  an  appeal,  the  appellant  shall  never  be  allowed  to  amend.  4  Mod. 
158.(c) 

Nor  the  appellee :  and  therefore,  where  a  plea  of  conviction  upon  an  in-* 
dictment  omits  the  authority  of  the  court,  it  shall  not  be  amended.  R, 
4  Mod.  158. 

But  by  the  common  law,  an  indictment  was  amendable  in  the  same  tern> 
in  a  small  misprision.     Vide  ante,  (A)  (/) 

So,  a  plea  to  an  indictment  when  filed,  but  not  upon  record,  shall  be 
amended  ;  for  the  court  has  power  over  all  before  judgment*  R.  Holt 
Dub.  Sal.  47.  (g) 

[*](2  C  2.)  Actions  and  informations  on  penal  statutes. 

So,  by  the  st.  21  Jac.  13.  and  16  &  17  Car.  2.  8.  actions  and  informa- 
tions on  penal  statutes  are  excepted. 

And  therefore,  an  action  by  qui  tam,  fyc*  or  an  information  by  a  common 
informer,  is  not  within  the  statutes  of  jeofails.  R.  1  Sal.  325.  Cont.  as  to 
the  action  by  qui  tarn,  &c.     R.  3  Lev.  375. 

So  an  information  of  intrusion  by  the  king  is  not  within  the  statutes  of  jeo» 
fails ;  for  the  king  is  not  named,  and  shall  not  be  bound  by  them.  Cro. 
Car.  312. 

Nor  a  quo  warranto.  R.  per  three  Judg.  Cro.  Car.  312.  Per  two  Judge 
Hale,  cont.  2  Lev.  139.  But  now,  by  the  st.  9  Ann.  20.  it  shall  be  amend- 
ed. 

But  by  the  common  law,  a  small  misprision  might  be  amended  in  an  in- 
formation for  perjury.     1  Lev.  189.     Vide  ante,  (A.) 

So  a  misprision  in  the  caption  may  be  amended  the  same  term,  that  the 
indictment  is  removed,  but  not  in  another  term.     1  Sand.  249. 

So  an  information  and  plea  thereto,  or  to  an  indictment,  may  be  amend- 
ed by  the  discretion  of  the  court  before  entry  upon  record.  1  Sal.  47.  R. 
Skin.  336. 


(<0  Bat  informations  are  amendable.     Str.  185.  739.  871.     Sail*.  47.  49.  Ld.  Rd.  1307. 

(e)  3  Salk.  38. 

(/)  Errors  of  form  in  the  caption  of  an  indictment  are  amendable  in  the  same  term  in 
which  the  defendant  comes  in.  Ld.  Rd.  968. 

(g)  1.  In  an  indictment  a  variance  in  the  addition  of  the  obligor  of  a  forged  bond  in  the 
nisi  prina  roll,  was  amended  by  the  record  of  the  indictment  which  was  right,  after  a  special 
verdict,  the  nisi  prius  record  having  been  made  up  by  the  clerk  in  court  of  the  defendant.— 
£•  And  the  court  seemed  to  think,  that  this  was  amendable  at  common  law  there  being 
something  to  amend  by.  Str.  843. 
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So  every  thing  amendable  in  a  civil  action  by  the  common  law,  shall  be 
now  amended  in  a  criminal  case*     R.  1  Sal.  51. 

So,  in  an  indictment  for  a  nuisance,  omission  of  the  similiter  in  joining  of 
the  issue  shall  be  amended.     R.  2  Rol.  59. 

So,  an  omission  of  a  continuance  at  the  time  of  trial.     Semb.  Jon.  420* 

So,  by  the  st.  16  &  17  Car.  2.  8.  an  amendment  shall  be  allowed  in  an 
action  or  information,  which  concerns  the  customs  and  subsidies  of  tunnage 
and  poundage. 

And  by  the  st.  9  Ann.  20.  in  a  mandamus  and  information  in  nature  of  a 
quo  warranto,  and  all  proceedings  thereon,  for  matters  mentioned  in  the 
said  act.  , 

So  an  information  by  the  party  grieved  will  be  within  the  statutes  of  jeo- 
fails.    1  Sal.  325. 

(2  C  3.)  Process  to  outlawry. 

So,  by  the  st.  9  H.  5.  4.  confirmed  by  4  H.  6.  3.  which  enables  an 
amendment  of  a  misprision  of  the  clerk  in  process,  &c.  a  record  or  process, 
upon  which  any  one  is  outlawed  at  any  man's  suit  is  excepted. 

And  by  the  statutes  21  Jac.  13.  and  16  &  17  Car.  2.  8.  and  the  other 
statutes  of  jeofails,  outlawries  for  treason  and  felony. 

But  where  there  was  a  misprision  of  the  county  where  the  quint o  exactus 
was,  a  certiorari  was  awarded  to  the  coroner  to  certify  where  it  was,  and 
upon  his  return  it  was  amended.     Lat.  210. 

(2  C  4.)  Writ  of  error. 

So  a  writ  of  error  shall  not  be  amended,  though  it  be  only  the  misprision 
of  the  clerk ;  for  all  the  statutes  of  jeofails  enable  amendments  in  affirmance 
of  judgments  not  for  the  reversal*  R.  5  Mod.  16.  69.  1  Sal.  49*  Carth. 
520.  (i) 

[*]So,  if  a  scire  facias  in  a  writ  of  error  recites  a  judgment  for  two  mes- 
suages, when  it  was  only  for  one ;  it  shall  not  be  amended.     R.  1  Sal.  52. 

So  in  a  scire  facias  upon  a  judgment,  if  there  be  a  misprision  in  the  name 
of  the  party,  or  other  part  of  the  record,  it  cannot  be  amended.  R.  1  Sal. 
52.  for  the  writ  may  be  good  for  another  purpose.     Mod.  Ca.  310. 

But  for  a  defect  in  the  writ  itself,  it  shall  be  amended.     Mod.  Ca.  310. 

So  now  by  the  st.  5  Geo.  13.  variance  from  the  original  record,  or  other 
defect  in  writ  of  error  shall  be  amended,  and  made  agreeable  to  the  record, 
by  the  court  (A)  where  the  writ  is  returnable. 

And  the  amendment  shall  be  without  costs.     F,  g.  268*  (/) 


(t)  Ld.  Rd.  564.   71. 

(&)  Yot  this  seems  to  be  only  in  cases  where  the  original  record,  and  not  a  transcript 
merely,  is  removed  into  such  court.     2  Str.  837.  869. 

(I)  1.2  Str.  902.  Ld.  Rd.  1587 — 2.  Though  if  tho  rule  be  also  to  amend  the  assignment 
of  errors,  it  is  upon  payment  of  costs.  Fitzg.  268. — 3.  Upon  amending  a  writ  of  error  new 
bail  must  be  put  into  the  amended  writ  in  the  court  below.  2  Blk.  1067. — 4.  If  the  court 
give  the  defendant  in  error  leave  to  amend  the  original  record,  after  the  plaintiff  has  tran- 
scribed, they  will  also  order  the  same  amendment  to  be  made  in  the  transcript.  4  M .  &  S. 
94.-5.  Or  if  there  be  any  error  in  the  transcript,  arising  from  the  misprision  of  the  clerk, 
the  court  will  order  the  master  to  amend  it,  and  order  the  record  below  to  be  produced  be- 
fore him  for  the  purpose  of  his  making  the  amendment  by  it*  I  Wils.  337.  Vide  Id.  303. 
— fl.  And  where  the  clerk  of  the  errors  below  amended  the  transcript  himself  in  such  a  case, 
without  any  order  from  the  court  to  that  effect,  and  after  the  defect  in  the  transcript  had 
been  assigned  for  error,  K.  B.  refused  to  order  the  transcript  to  be  restored  to  the  state  i  n 
which  it  was  when  the  plaintiff  assigned  his  error.  1  M.  &  S.  232.— 7.  As  to  the  amend- 
ment of  an  assignment  of  errors,  see  2  Mod.  304.     Fitzg.  268.  Arch. 
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As,  if  a  writ  of  error  says,  ad  dampmtm  of  the  plaintiff  and  of  A.  the  heir 
of  B.  where  B.  died  after  the  judgment :  the  addition  shall  be  rejected.  F, 
g.  201. 

But  a  new  party  shall  not  be  added  to  a  writ  of  error.     F,  g.  201.  (m) 
Amendment  op  the  defect  op  a  court  roll.     Vide  Copyhold,  (1 2.) 

OF    A    BILL    IN    PARLIAMENT.       Vide  PARLIAMENT,    (G    20.) 

AMENDS. 

Vide  Pleader,  (2  G  2. — 2  W  28.  49. — 3  K  23. — 3  M  36.) 

AMERCIAMENT. 

Vide  Distress,  (B  3.)— Leet,  (O  1,  &c.)— Pleader,  (3  K  27.)- Pre- 
rogative, (D  58.) — Sewers,  (E  7.) 

HAMOVEAS  MANUS. 

Vide  Prerogative,  (D  90.) 

ANCESTRAL.  ACTION. 

Vide  Action,  (D  2.) 

ANCIENT  DEMESNE. 

(A)  WHAT  LANDS  ARE  ANCIENT  DEMESNE,  p.  605. 

(B)  WHAT  FRANK-FEE.  p.  605. 

(C)  WHEN  THEY  BECOME  FRANK-FEE. 

(C  1.)  By  act  of  the  king.  p.  605. 
(C  2.)  By  act  of  the  lord.  p.  606. 
(C  3.)  By  act  of  the  tenant,  p.  606. 

(D)  WHEN  NOT.  p.  607. 

(E)  HOW  RESTORED  TO  BE  ANCIENT  DEMESNE. 

(E  1.)  By  cessor  of  the  act  which  made  them  frank-fee. 
p.  607. 


(m)  1.  But  where  a  writ  of  error  was  brought  jointly  with  one  who  should  not  hare  been 
joined,  the  court  allowed  his  name  to  be  struck  out.  2  Str.  802.  Fitz.  201.  1  Barnard, 
405.  421.  Cowp.  425.  2'Blk.  1067.— 2.  So  a  mistake  in  the  name  of  one  of  the  parties 
has  been  amended.  2  Smith,  259. — 3.  And  in  one  case  the  writ  was  amended  >  y  adding 
parties.     2  Str.  682.     Sed  vide  1  Str.  606.    2  Ld.  Rd.  1433.  1532.  Id.  71.     Carth.  8.    2 

Str.  1110.     8  T.  R.  302 4.  And  in  another  by  altering  even  the  description  of  the  form  of 

action.  6  Taunt.  82.  -5.  But  where  the  writ  is  returnable  before  judgment  is  given,  this  is 
a  fault  which  cannot  be  amended.  2  Str.  807.  Ld.  Rd.  1531.  1  Barnard,  62.  66.  Str. 
834. 891.     Ld.  Rd.  1179.     2  Arch.  245. 
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(E  2.)  By  writ  of  disceit.  p.  607. 
(F)  WHAT  PRIVILEGES  THE  TENANT  THERE  SHALL  HAVE. 

(P  1.)  Shall  be  exempt  from  juries,  p.  609. 

(F  2.)  Shall  be  free  from  expences  of  knights  in  parlia- 
ment, p.  609. 

(F  3.)  From  tallage,  p.  609. 

(F  4.)  And  from  toll,  Sec.  p.  609. 

(F5.)  Shall  be  sued  within  the  manor. — When  ancient 
demesne  is  a  good  plea.  p.  610. 

(F6.)  When  not.  p.  611. 

(F  7.)  How  it  shall  be  tried,  p.  611. 

(G  1.)  THE  COURT  OF  ANCIENT  DEMESNE,  p.  612. 

(G  2.)  In  what  cases,  and  how  it  shall  hold  plea.  p.  612. 
(G  3.)  In  what  not.  p.  613. 

(G  4.)  How  the  lord  shall  be  compelled  to  do  right  p.  614. 
(G  5.)  When  the  plea  shall  be  removed  by  recordare.  p. 
614. 

[*]  (H)  MONSTRAVERUNT ;  WHEN  AND  HOW  IT  SHALL  BE 
SUED.  p.  615. 

(I)  WHEN  ANCIENT   DEMESNE  SHALL   NOT  BE   BOUND  BY 
ACT  OF  PARLIAMENT,  p.  616. 

(K)  WHEN  IT  SHALL,  p.  616. 

(A)  WHAT  LANDS  ARE  ANCIENT  DEMESNE. 

All  lands  mentioned  in  Domesday  Book,  to  be  holden  of  a  manor  in  the 
demesnes  of  Edward  the  Confessor,  are  ancient  demesne.  F.  N.  B.  16  D. 
4  Inst.  269. 

So,  all  lands  there  mentioned  to  be  holden  of  a  manor  in  the  hands  of 
Edward  the  Confessor,  or  William  the  Conqueror.  F.  N.  B.  1 4  D.  2 
Inst.  542.     4  Inst.  269. 

So  land  may  be  ancient  demesne,  though  it  be  parcel  of  a  manor,  which 
is  not  ancient  demesne.     1  Rol.  321.  1.  10. 

Land  in  ancient  demesne  is  as  ancient  as  the  government,  and  their 
privileges  must  have  commenced  by  act  of  parliament.  Per  Holt,  1  Sal. 
57. 

(B)  WHAT  FRANK-FEE. 

But  land  mentioned  in  domesday,  to  be  in  the  hands  of  another  person 
than  the  king,  is  frank-fee.     F.  N.  B.  16  D. 
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So,  land  there  not  called  terra  regis,  but  terra  episcopi.  40  Ed.  3.  45« 
Kit.  98-  B. 

The  manor  of  an  ancient  demesne  itself  and  all  the  demesnes  of  it  are 
frank-fee,  and  pleadable  by  the  common  law.  F.  N.  B.  1 1  M.  1  Rol.  325. 
1-  10.  323.  1.  43.     1  Sal.  56. 

And  therefore,  all  improvements  made  by  the  lord  out  of  his  wastes  can- 
not be  ancient  demesne..     1  Rol.  321.  1.  15. 

So  a  copyhold  of  a  manor  is  not  ancient  demesne ;  for  it  is  parcel  of  the 
demesnes  ot  the  manor.     3  Lev.  405.     R.  2  Croi  559.     1  Sal.  186. 

And  if  the  plaintiff  says  that  the  land  is  held  ut  de  marurioy  but  is  copy- 
hold, it  will  be  repugnant*     1  Sal.  1 85,  6. 

So  land,  held  of  a  manor,  which  is  ancient  demesne,  may  be  frank-fee.  1 
Rol.  321.1.  10. 

As,  if  it  be  held  of  such  manor  by  chivalry.     F.  N.  B.  14.  C« 

(C)  WHEN  THEY  BECOME  FRANK-FEE. 
(C  1.)  By  act  of  the  king. 

Sfc,  if  land,  which  is  ancient  demesne  come  to  the  king,  it  becomes  frank- 
fee.     1  Rol.  324. 1.  35.  v 

And  so  remains,  though  the  king  afterwards  grant  it  to  a  subject  for  life, 
or  in  fee,  with  rent,  or  without  rent  reserved.     1  Rol.  324.  L  40.  42.  326. 

9  And  therefore,  to  prove  land  frank-fee,  it  is  sufficient  to  shew  the  feoff- 
ment, or  charter  of  the  king.    F.  N.  B.  13  C. 
Or,  that  it  is  held  of  the  king,  as  of  another  manor,  or  honour,  &c.    * .  IN. 

B.  13  C. 

[*](C  2.)  By  act  of  the  lord. 

So,  if  tenant  in  ancient  demesne  enfeoff  his  lord,  the  land  becomes  frank- 

fee 
Or  if  the  tenancy  escheat  to  him.  „  »    *  «,« 

Or  if  the  lord  disseise  the  tenant.     1  Rol.  325. 1. 5.    4  Inst.  270.        ■ 
So,  if  before  the  st.  18  Ed.  1.  1.  quia  emptores  terrarum,  the  lord  enfeoff- 
ed Mother  of  the  land  holden  of  his  manor jto  hold  by  /h™»ry  \  £'  «J 
land  in  ancient  demesne  is  by  socage  only.    V .  N.  B.  14  JJ.  C.  13  V.    * 

Sofifthe  lord  enfeoff  another  of  the  tenancy  by  charter ;  for  the  services 
are  thereby  extinct.     1  Rol.  324. 1.  45.  326. 1.  7.  . 

Or  release  to  the  tenant  all  his  right  in  the  tenancy.     1  Rol.  324.  L  50, 

4  Inst.  270.  .  n  ,   aa.   |    «a 

Or  confirm  his  estate  to  hold  by  other  services.    1  {*«♦.!.  »• 
Or  by  less  or  the  same  services  ;  for  afterwards  he  shall  hold  by  the  deed. 

1  Rol.  325. 1.  23.  25.  30.  32.  .  „^„M 

So,  if  the  lord  enfeoff  another  of  the  tenancy,  saving  the  ancient  service*, 

1  Or  'least  to  hiin  for  life,  though  it  be  without  deed.     1  Rol.  . 324. 1.  49. 

So,  if  the  lord  grant  the  services  of  his  tenant  to  another,  and  the  tenant 
attorn.     1  Rol.  325. 1. 2.     4  Inst.  270. 

So,  if  the  lord  acknowledge  a  fine  in  a  monstraverunt,  and  thereby  abridge 

the  services.     1  Rol.  325. 1.  20.  r*C061 
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So,  if  die  lord  acknowledge  a  fine  sur  conuzance  de  droit  come  ceo,  &c.  of 
the  tenancy.     1  Rol.  325.  1.  37. 

Or  join  with  the  tenant  in  a  fine  of  the  land  upon  a  marrantia  chariot.  1 
Rol.  325. 1.  35. 

(C  3.)  By  act  of  the  tenant. 

So,  if  land,  which  is  ancient  demesne,  be  recovered  in  the  king's  courts 
in  a  pracipe  quod  reddat,  or  an  assise,  it  becomes  frank-fee.  F.  N.  B.  13 
C.     1  Rol.  334. 1.  21. 

So,  if  a  fine  or  common  recovery  be  levied  of  it.  F.  N.  B.  1 3  C.  1 
Rol.  S24. 1.  1 3.     4  Inst.  269. 

Though  it  be  a  fine  sur  grant  <£  render,  without  execution.  1  Rol.  324. 
1.  15. 

Or  a  fine  upon  release  with  warranty ;  for  the  tenant  is  estopped  by  it. 
1  Rol.  324.  1.  17.  rr        i 

Or  without  warranty.    Dub.  1  Rol.  324. 1.  23. 

Though  the  fine  be  erroneous ;  as,  if  it  be  levied  without  original,  &c.  for 
it  is  only  voidable.     1  Rol.  324. 1.  28. 

Though  the  fine  be  of  land  in  ancient  demesne  holden  of  a  manor  of  tbe 
king.     1  Rol.  326.  N. 

So,  if  a  plea  be  removed  out  of  the  court  of  ancient  demesne,  because  tbe 
lord  denies  right.     R.  l  R01.  325. 1.  1 7.  (n) 

If  after  the  land  be  made  frank-fee,  there  be  a  recovery  of  it  in  the  court 
oi  ancient  demesne  it  is,  coram  nonjudice,  and  void.    Kit.  97.  b. 

[*](D)  WHEN  NOT. 

But  if  the  lord  disseise  his  tenant,  the  land  becomes  frank-fee  only  at  the 
election  of  the  tenant.    F.N.B.12E.     1  Rol.  325. 1.  7. 

If  the  king  grant  a  manor  of  ancient  demesne  to  another,  the  lands  held 
of  the  manor  are  not  frank-fee.     1  Rol.  324.  1.  30. 

So,  a  fine  in  the  king's  court  in  a  warrant*  charta  does  not  make  the  land 

c     -1M    I     e  lan,d  d,°es  not  P*88  by  »*•     1  R°l-  324.  1.  25. 
S>o,  if  the  tenant  plead  tq  a  real  action  in  the  king's  court,  the  land  is  not 
frank-fee,  until  judgment  there.     1  Rol.  325. 1.  50? 

»„S«;?£fS^rVn  the  W  ^  Urn  a  fa,8e  judgment  in  the  court  of 
ancient  demesne  does  not  make  the  land  frank-fee.    Kit.  97.  a.    4  Inst. 

(E)  HOW  RESTORED  TO  BE  ANCIENT  DEMESNE. 
(E  1.)  By  cesser  of  the  act  which  made  them  frank-fee. 

avowed {*lV%Te  fra^"?e  *  My  "*  whcn  that  act  i8  determined  or 
ESSKiL  v ™nC8  H™?*1  de"e8D«  «*«">  5  as,  if  land  in  ancient  demesne 
cometo  the  long,  and  afterwards  be  regranted  to  be  held  of  the  manor  again. 

fl/faW  i^1^86!  *5  tena^t  from  *•  8ervices  for  •  certain  *««»  »fo* 
the  tune  expired  the  land  is  ancient  demesne  again.     1  Rol.  32*.  1.  47. 

»n;^5er>nfinD  ^  "*"! of  *•  tenant  for  ™«  «&,  after  bis  death  it  is 
ancient  demesne  again.     1  Rol.  325. 1. 42. 
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So,  if  he  confirm  the  estate  of  a  disseisor  of  his  tenant,  after  the  entry  or 
recovery  of  the  tenant,  it  is  ancient  demesne  again.     1  Rol.  326. 1.  14. 

So,  if  the  king  seize  the  land,  and  grant  it  to  another,  after  the  patent  re- 
pealed, it  is  ancient  demesne.     1  Rol.  326. 1. 25. 

So,  if  by  feoffment,  &c.  it  be  made  frank-fee,  it  remains  ancient  demesne 
as  to  all  who  claim  paramount.     1  Rol.  326. 1.  20. 

If  the  tenant  in  ancient  demesne  enfeoff,  and  the  king  confirm  it,  the  lord 
may  avoid  it     1  Rol.  326. 1.  30. 

If  there  be  a  fine  or  recovery  of  land  in  ancient  demesne  held  of  the  king, 
it  may  be  avoided  by  writ  of  disceit.     1  Rol.  327.  P. 

(E  2.)  By  writ  of  disceit. 

So,  if  there  be  a  fine  or  recovery  of  land  in  ancient  demesne,  it  remains 
frank-fee  only  until  it  be  reversed  by  a  writ  of  disceit.     1  Rol.  326.  K. 

But  the  lord  may  have  a  writ  of  disceit  to  avoid  a  fine,  recovery  or  judg- 
ment. F.  N.  B.  98.  A.  2  Inst.  216.  10  Co.  50.  a.  4  Inst.  270.  The 
Ent.  448.     Lut.  751.     Mo.  6. 

And  the  lord  may  have  a  writ  of  disceit  to  annul  such  fine,  though  he  be 
only  tenant  for  life  m  the  seigniory.     F.  N.  B.  99  E. 

So,  after  his  death  he  in  the  reversion  shall  have  it.     F.  N.  B.  99  E. 

So,  a  termor  shall  have  it  to  avoid  the  fine,  for  his  time  at  least.  1  Ro), 
327.  1.  7.     Semb.  Lut.  713. 

And  therefore  it  is  not  necessary  to  shew  what  estate  the  lord  has  in  the 
manor.     R.  Lut.  713.  1  Sal.  210. 

f*]And  if  his  estate  be  determined,  it  must  be  shewn  on  the  other  side. 
1  Sal.  210. 

The  lord  may  have  a  writ  of  disceit  within  a  year  or  after.  1  Rol. 
327.  Q. 

So  he  may  have  it  twenty  years  after  or  more  ;  for  it  is  not  within  the 
statute  4  H.  7.  or  32  H.  8.  nor  barred  by  nonclaim  within  five  years.  PI. 
Com.  370.  b.     Vide  in  Fine,  (I  1,  &c.)  (o) 

So  he  may  have  a  writ  of  disceit,  though  the  remainder  in  fee  be  limited 
to  the  king.     Semb.  3  Leo.  12. 

And  if  land,  of  which  a  fine  is  levied,  be  part  in  ancient  demesne,  and  part 
out  of  it,  it  shall  be  reversed  for  the  part  in  ancient  demesne  only.  1  Rol. 
327.  R. 

But  if  the  lord  of  the  manor,  after  the  fine  release  to  the  conuzee,  he 
shall  not  have  a  writ  of  disceit.     3  Leo.  12. 

The  writ  of  disceit  may  be  against  the  terretenant,  and  all  (p)  who  have 
any  estate  in  the  land  in  possession,  reversion,  or  remainder.     Lut.  713. 

Or  against  the  terretenant  and  the  conuzors  and  conuzees  of  the  fine. 
Lut.  713.     Bend.  pi.  94.     1  Sal.  210. 

And  if  the  comizor  or  conuzee  be  dead,  it  may  be  against  his  heir.  R. 
Lut.  713.     3  Lev.  416.     1  Sal.  210. 

If  the  terretenant  be  named  in  the  writ,  it  is  sufficient,  though  the  others 
are  omitted ;  for  the  others  may  be  warned  by  scire  facias,  Semb.  Lut. 
713.     Tho.  Ent.  449. 

If  one  defendant  dies,  the  writ  does  not  abate.  Vide  in  Abatement,  (H 
35.) 

* 

(o}  Writ  of  disceit  by  the  king,  after  lapse  of  59  yean.    2  Will.  17. 
(p)  In  caie  in  nature  of  disceit  to  reverse  a  recovery  of  lands  in  ancient  demesne,  all  4h* 
parties  to  the  recovery  must  be  before,  the  court.    2  Blk.  1 170. 
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The  form  of  a  writ  of  disceit.     Vide  Lut.  711.  750. 

The  form  of  the  count  upon  it*     Vide  Lut*  751* 

The  count  may  gay,  that  the  plaintiff  is  seised  of  a  manor  of  ancient  de- 
mesne, that  lands  there  are  pleadable  by  writ  of  right  close,  that  the  defend- 
ants or  those  under  whom  they  claim,  levied  a  fine  or  recovery  in  C.  B.  ad 
ex  heredationem,  fyc.     Lut*  751* 

And  it  is  not  necessary  to  say,  what  estate  the  plaintiff  has  in  the  manor. 
Lut.  713.     1  Sal.  210.     Vide  supra. 

So  it  is  sufficient  to  say,  that  the  lands  are  pleadable  in  curia  tnanerii, 
without  more.     Lut.  713. 

Or  in  curia  manerii  per  parvum  breve  de  recto  clauso.     Lut.  714. 

Or  in  curia  manerii  before  such  suitors,  &c.     Lut.  713. 

But  a  fine  of  lands  in  ancient  demesne  cannot  be  annulled,by  a  scire  facias 
brought  by  the  lord,  directed  to  the  justice  of  the  same  court,  but  he  ought 
to  proceed  by  an  original  writ  of  disceit.     R.  3  Lev.  419. 

To  a  writ  of  disceit  the  defendant  may  plead,  that  the  manor  is  frank-fee 
absque  fioc  quod  est  de  antique  dominico* 

That  the  land  was  placitabilis  ad  communem  legem,  and  not^er  parvum 
breve  de  recto.     2  Inst.  217. 

Or  the  defendant  may  confess  the  action.     Lut.  752.  (q) 

[*]If  a  fine  or  recovery  be  avoided  by  writ  of  disceit,  it  shall  be  totally 
avoided,  and  the  tenant  restored  to  his  land  again.     4  Inst.  270. 

And  the  parties  to  the  fine  or  recovery  shall  be  fined  and  imprisoned  for 
(he  disceit  upon  the  court.     4  Inst.  270. 

So,  if  a  fine  be  annulled  by  a  writ  of  disceit,  it  shall  be  void,  notoidy 
quoad  the  lord,  but  to  all  intents  ;  for  it  was,  coram  nonjudice}  and  the  con- 
uzor  shall  have  the  land  again.  Per  Litt.  &  Needham,  8  Ed.  4.  6.  a.  Bro. 
ancient  demesne,  39.  F.  N.  B.  98.  A.  1  Rol.  327.  S.  Cro.  El.  471.  R. 
Lut.  713.     4  Inst.  270.     1  Sal.  210.     3  Leo.  12. 

If  part  of  the  lapd  in  a  fine  be  ancient  demesne,  part  frank-fee,  it  may  be 
annulled  for  part.     3  Leo.  1 20. 

Yet  if  the  conuzee  has  a  release  or  confirmation  of  this  estate  after  the 
fine,  it  shall  be  good.     F.  N.  B.  98.  A.     3  Leo.  12. 

And  after  reversal  of  the  fine,  the  heir  of  the  con  uzor  shall  not  enter  up- 
on the  tenant  of  the  freehold  without  a  scire  facias.  R.  Cro.  El.  472.  1 
Leo.  390.     Semb.  3  Leo.  120. 

(F)  WHAT  PRIVILEGES  THE  TENANTS  THERE  SHALL  HAVE. 

(F  1.)  Shall  be. exempt  from  juries. 

Before  the  conquest  and  since,  the  king  had  houses  of  husbandry  upoa 
his  demesnes  and  stocks  for  the  provision  of  his  house,  and  his  tenants  tbere 
by  their  tenure  ought  to  manure,  till,  reap  the  corn  upon  the  land,  Sic.  and 
therefore  they  ought  to  have  many  privileges.  2  Inst  542,  3.  F.  N.  B. 
14.  C.     4  Inst.  269, 

And  therefore  they  ought  not  to  be  impanelled  upon  a  jury  out  of  the 
manor  of  ancient  demesne,  if  they  have  no  other  lands  elsewhere,  for  which 
they  may  be  charged.     F.  N.  B.  14.  E.     2  Inst.  542.     4  Inst.  209. 

loi&U;  ^1  £mLh£f  !f  *  *  COn?"  °*  declaration  «*  writ  of  ditctit  to  t»  true*  and  the 
Bam?. T  *w       W*  *  **»*«*•>  *>  may  hare  Judgment  <m  motiou.    g  Wih.  17.-2.  Vidi 
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But  they  are  not  excused  from  being  constables.     R.  1  Vent*  344. 

(F  2.)  Shall  be  free  from  expences  of  knights  in  parliament 

So  they  ought  to  be  exempt  from  the  expences  of  knights  in  parliament* 
F.  N.  B.  14.  E.     228.  C.     2  Inst.  543.     4  Inst.  269. 

(F  3.)  From  tallage. 

So  they  ought  to  be  exempt  from  taxes  and  tallages  granted  by  parlia- 
ment, if  they  are  not  specially  charged.     F.  N.  B.  14.  E.     4  Inst.  269. 

(F  4.)  And  from  toll,  &c. 

So  from  toll  passage  or  other  duties  for  buying  and  selling  in  fairs  or  mar- 
kets throughout  all  England.  F.  N.  B.  14.  E.  228.  A.  1  Rol.  321. 1.  20. 
2  Inst.  221.     Lut.  1 145.     4  Inst.  269. 

So  from  pontage  and  like  duties.     F.  N.  B.  228.  B. 

And  this  privilege  extends  as  well  to  tenants  who  hold  of  %  subject,  as  of 
the  king.     F.  N.  B.  228.  A. 

To  tenants  in  fee  for  life,  for  years,  or  at  will.  F.  N.  B.  228.  D.  1  Rol. 
322.  C.  Adm.  Lut.  1 1 46. 

So  the  lord  himself  shall  have  the  privilege.  F.  N.  B.  228.  B.  but  it 
seems  that  he  ought  to  be  tenant  also  and  live  there.  1  RoL  322.  D.  Semb. 
that  the  lord  shall  have  it.     Lut.  1 146. 

[*]And  though  toll  has  been  paid  by  the  tenant  there  for  a  long  time,  yet 
his  privileges  remain.      2  Inst.  654. 

But  tenant  in  ancient  demesne  shall  not  have  privilege  to  be  free  from 
toll,  &c,  where  he  trades  generally  as  a  common  merchant,  but  only  where 
he  buys  or  sells  goods  out  of  his  tenement,  or  to  be  used  there,  or  for  the 
maintenance  of  his  family  within  the  ancient  demesne.  Semb.  cont.  F.  N. 
B.  1 4.  E.  But  the  writ  to  be  free  from  toll  says,  de  bonis  <&*  rebus  sitis  in 
tadem  villa  prastand\  F.  N.  B.  228.  A.  Ace.  9  H.  6.  25.  b.  19  II.  6. 
66.  b.  Cont.  7  H.  4.  44.  b.  Ace.  2  Inst.  221.  &  Hill.  14  Ed.  1.  there 
cited  Ace.  R.  ace.  28  Eliz.  1  Rol.  321.  B.  R.  ace.  1  Leo.  233.  2  Leo. 
191.     Cro.  El.  227. 

Tenant  in  ancient  demesne  may  have  a  writ  essendi  quietus  de  toloneo, 
F.  N.  B.  228. 

And  all  the  tenants  there  may  join  in  such  writ,  as  in  a  monstravcrunt ; 
or  each  may  sue  it  for  himself.     F.  N.  B.  228.  B. 

And  may  have  an  action  upon  the  case  for  taking  toll.     2  Leo.  1 90. 

And  need  not  .prescribe  for  the  privilege ;  for  it  is  incident  to  their  estate. 
Lut.  1146. 

And  it  is  sufficient  to  say,  that  he  is  a  tenant  and  inhabitant  within  the 
manor  of  D.  which  is  de  antique  dommko,  fyc.     Lot.  1 146. 

That  he  ought  to  be  free  from  toll  generally,  without  saying,  for  goods  to 
be  used  there ;  for  if  they  are  for  merchandize,  it  shall  be  shewn  on  the 
other  side.     Lut.  1 146. 

And  need  not  allege  notice,  that  he  was  tenant  in  ancient  demesne, 
though  it  will  be  more  sure  to  do  it.     Lut.  1147. 

(F  5.)  Shall  be  sued  within  the  manor. — When  ancient  demesne 

is  a  good  plea. 

So  tenant  in  ancient  demesne  ought  not  to  be  sued  or  compelled  to  ap- 
pear in  any  court  out  of  the  wanor.    2  Inst.  643.    4  Inst  269. 
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And  therefore  in  all  actions  where  a  recovery  against  tenant  in  ancient 
demesne,  makes  his  land  frank-fee,  there  ancient  demesne  is*  a  good  plea. 
1  Rol.  322. 1.19. 

As  in  all  real  actions.     1  Rol.  322. 1.  20.     4  Inst.  270. 

So  in  an  assise.     1  Rol.  322. 1.  33. 
"    In  an  assise  for  rent  out  of  land  in  ancient  demesne.     Dy.  8.  pi.  14. 

Unless  the  assise  he  by  tenant  by  statute  merchant,  &c.  where  only  the 
term  is  recovered.     Vide  post,  (F  6.) 

So  in  actions  where  the  interest  of  the  land  is  bound,  or  the  realty  by  in- 
tendment may  come  in  debate. 

As,  in  an  ejectment.  Per  2  J.  Warb.  cont.  Cro.  £1.  826.  R.  5  Co.  105. 
Hob.  47.     4  Inst.  270.     Adm.  1  Sal.  185.  (r) 

In  replevin.  5  Co.  105.  a.  Hob.  47.  4  Inst.  270.  21  Ed.  4.  3.  a. 
R.  46  Ed.  3.  1,  2. 

In  a  writ  of  mesne.     5  Co.  105.  a.     4  Inst.  270. 

In  admeasurement  of  pasture ;  for,  by  admeasurement  of  the  common, 
the  land  becomes  frank-fee.     1  Rol.  322. 1.  40. 

[*]  In  partition,  though  the  land  is  not  directly  demanded.  R.  1  Rol  322. 
1.  45.     R.  Ray.  249. 

In  account  against  a  guardian  in  socage,  or  bailiff.  5  Co.  105.  a  Hob. 
47.     4  Inst.  270. 

In  a  writ  of  ward.     5  Co.  105.  a.  Hob.  47. 

In  wast  at  the  common  law.     Hob.  47. 

In  an  action  by  the  lord  himself  against  his  tenant,  ancient  demesne  is  a 
good  plea.     Qy.  1  Rol.  323. 1.  50.     Semb.  F.  N.  B.  12  E. 

In  an  action  founded  on  a  statute,  which  concerns  the  right  of  the  land 
directly.     Vide  post,  (I.) 

Ancient  demesne  may  be  pleaded  after  a  release  of  a  default  upon  the  re- 
turn of  a  grand  cape.     1  Rol.  324.  H. 

So,  after  a  deliverance  made  in  replevin  ;  but  not  after  a  general  impar- 
lance.    1  Rol.  324.  1.  7. 

At  what  time,  and  how  it  shall  be  pleaded.  Vide  in  Abatement,  (D.  1 ,  9.) 

(F  6.)  When  not. 

But,  in  wast  upon  the  statute  of  Glocester,  ancient  demense  is  no  plea  ; 
for,  the  court  there  cannot  award  a  writ  to  the  sheriff  to  enquire  of  the  wast, 
and  a  recovery  in  it  does  not  make  the  land  frank-free.  2  Inst.  306.  R. 
per  three  J.  1  Rol.  323. 1.  20.  Semb.  Cont.  Cro.  El*  826.  Semb.  Cont 
Hob.  47,  8. 

Nor,  in  an  assise  by  a  tenant  by  statute  merchant,  &c.  for  the  term  only 
is  recovered,  and  the  lord  is  not  disinherited,  nor  the  nature  of  the  land  al- 
tered.    2  Inst.  397.     Mo.  211.     1  Rol.  323  1.  7.  Cont.  5  Co.  105.  b. 

Nor  in  trespass,  though  the  land  may  come  in  debate  ;  for  the  court  there 
cannot  hold  plea  contra  pacem.  1  Rol.  322.  1.  47,  50.  323.  1.  30.  5  Co. 
105.  a.     Hob.  47.     Dub.  Lat.  83,  4.     Ace.  4.  Inst  270.     46  Ed.  3.  1. 

Nor%  in  detinue  of  charters.     1  Rol.  323.  1.  3. 


(r)  1.  It  must  be  shewn  that  lessor  of  plaintiff  has  a  freehold,  t  Burr.  1046. — £.  There 
mast  be  an  affidavit  of  the  fact.  3  Wils.  51.— 3.  Though  formerly  otherwise.  Ld.  Rd. 
1418— 4.  Affidavit  however  that  the  lands  are  reputed  ancient  demesne  is  sufficient. 
Barnes,  185 — 5.  The  motion  for  leave  to  plead  must  be  within  the  first  four  days.     Barnetv 

187. 331.  396.    8  T.  R.  474.     Vide  Str.  1 134.    Willes,  239 6.  And  a  plea  was  filed  rfs 

bene  esse  within  the  four  days,  pending  a  rule  niri  lor  allowing  it,    10  East.  593. 
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Nor,  in  a  quart  impedit.  1  Rol.  323.  I.  15.  for  the  court  there  connot 
write  to  the  bishop.     Hob.  48. 

Nor,  in  an  action  upon  the  st*  5  R.  2.    Hob.  47.     R.  21  Ed.  4.  3.  a. 

Nor,  in  debt  in  B.  for  damages  recovered  in  ancient  demesne. 

Nor,  in  a  warraniia  charter.     Dan.  658.  (s) 

So,  it  is  no  plea  for  a  lessee  for  years.  1   Rol.  323.  1.  40.  4  Inst.  270.  (f). 

Nor,  for  the  lord,  where  the  manor  itself  is  demanded  ;  for  the  manor  and 
demesness  are  not  ancient  demesne.     Vide  ante,  (B.) 

Nor,  for  a  copyholder  of  a  manor.  R.  3  Lev.  405.  R.  1  Sal.  1 86. 

And  if  there  be  an  action  against  the  lord  and  others,  the  others  cannot 
plead  it.     1  Rol.  323.  1.  45.     41  Ed.  3.  22. 

(F  7.)  How  it  shall  be  tried. 

If  an  issue  be,  whether  land  is  ancient  demesne  or  not,  it  shall  be  tried 
by  the  book  of  domesday.     9  Co.  31.  a.     1  Sal.  57. 

[*]The  book  of  domesday  ought  to  prove  the  very  land  to  be  ancient 
demesne,  as  it  is  alleged ;  for,  if  the  issue  be  upon  the  manor  of  B.  in  the 
county  of  N.  if  domesday  has  the  manor  of  B.  in  the  county  of  L.  it  is  not 
sufficient.     R.  Hob.  188. 

If  it  be  not  under  the  title  de  Terra  Regis  there,  it  is  not  ancient  demesne. 
lSaL  57. 

But  if  the  question  be,  whether  the  land  be  parcel  of  a  manor  in  ancient 
demesne,  it  shall  be  tried  by  the  country.     9  Co.  31.  a.  1  Sal.  57. 

And  in  an  assize,  ancient  demesne  was  tried  by  the  recognitors  of  the 
assize.     2  Inst.  397. 

(G  1.)  THE  COURT  OF  ANCIENT  DEMESNE. 

The  court  of  ancient  demesne  is  a  court  baron,  and  not  a  court  of  record. 
4  Inst.  269. 

And  though  a  writ  of  right  close  be  directed  to  the  lord,  or  bailiffs,  yet 
the  suitors  only  are  judges.     6  Co.  11.  b*     3  Leo.  63,  4. 

And  therefore,  pleading  a  suit  there,  coram  A.  4r  B.  ballivis  fy  C.  $r  D. 
sectatoribus,  is  bad.  Semb.  Lut.  714. 

But,  coram  A.  <$r  B.  ballivis  <£■  sectatoribus,  is  well ;  for  it  shall  be  intended 
that  they  are  bailiffs,  and  suitors  also.     Lut.  714. 

So,  coram  seneschallo  sectatoribus  <fr  domesmen.     Lut.  773. 

So  the  suitors  there  may  act  by  attorney,  though  they  are  judges.  R.  1 
Sal.  341. 

(G  2.)  In  what  cases,  and  how  it  shall  hold  plea. 

The  court  of  ancient  demesne  shall  hold  plea  by  writ  of  right  close,  m  all 
cases  where  a  tenant  in  fee,  in  tail,  for  life,  or  in  dower  of  tenements  in 
ancient  demesne  is  ousted  or  disseised.     F.  N.  B.  1 1.  F. 

And  the  tenant  ousted  or  disseised  may  have  a  writ  of  right  close,  direct- 
ed to  the  lord,  or  his  bailiff,  commanding  him  to  do  right  in  his  court.  F. 
N.  B.  11.  F. 

So  his  heir  may  have  it.     F.  N.  B.  11.  F. 

And  after  the  writ  delivered  to  the  lord  or  the  bailiffs,  the  demandant 
shall  make  protestation  to  sue  in  form  in  an  assize  ofmort  dP  ancestor,  assize 

(#)  Nor  where  damages  only  are  recoverable,  nor  in  an  action  contra  pecem,  or  vi  tt  armi*. 
Bunb.  132.  (J)  2  Burr.  1046. 
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of  novel  disseisin,  or  in  tbe  nature  of  what  writ  be  pleases*  F.  N.  B.  11. 
M.N. 

And  he  may  have  a  writ  of  right  close,  for  common  of  pasture.  F.  N.  B. 
11.  I. 

Or,  for  stopping  a  way,  or  such  like.     F.  N.  B.  11.  K. 

So  he  may  have  an  ejectment  there.     Mo*  451. 

So,  if  the  lord  himself  oust  his  tenant,  he  may  have  a  writ  of  right  close, 
or  an  action  at  the  common  law,  at  his  election*     F.  N.  B.  12.  E. 

And  after  such  protestation,  the  process  shall  be  according  to  the  nature 
of  the  process  in  the  same  writ  at  the  common  law*     F*  N.  B.  1 1  •  N. 

And  the  defendant  shall  appear  and  plead,  as  he  shall  do  in  6uch  writ  su- 
ed against  him  at  the  common  law*     F.  N.  B.  11.  N. 

So,  upon  a  writ  of  right  close,  a  man  may  levy  a  fine,  or  suffer  a  common 
recovery  in  the  court  of  ancient  demesne.  Dy*  373*  .  2  Inst*  514,  515. 
Lut.  779,  781. 

And  a  common  recovery  there-bars  an  estate  tail*    Kit.  97.  a. 

(*]So  a  fine  there,  will  be  of  the  same  effect  as  a  fine  in  C.  B.  would  be 
and  which  is  frank-fee,  by  (he  common  law*  Per  Holt  inter  Hunt  & 
Bourne*     (Reported  Comyns's  Reports,  128.)  1  Sal.  340* 

And  therefore,  will  make  a  discontinuance  of  an  estate  tail*  R*  inter 
Hunt&  Bourne.  H.  1  Ann.  B*  R*  (Reported  Comyns's  Reports,  128.) 
Lut-  781*    Dy.  373.     1  Sal.  340. 

But  it  will  not  be  a  bar  to  the  entail*  Ace.  4  Inst*  270*  Dub*  Dy* 
373.     R*  1  Sal.  340* 

Nor  is  a  fine  in  ancient  demesne,  a  bar  to  him  who  has  right,  if  he  does 
not  make  his  claim  within  five  years ;  for  by  the  st.  4  H.  7.  24.  no  fine, 
unless  it  be  with  proclamations,  is  a  bar,  and  there  cannot  be  a  fine  with 
proclamations  in  the  court  of  ancient  demesne,  but  it  remains  at  the  com- 
mon law,  in  which  non-claim  was  taken  away  by  the  st.  34  Ed*  3*  16.  R. 
Lut.  781.     Sal.  340. 

* 

A  fine  in  ancient  demesne,  may  be  *6r  concessit  as  well  as  star  conuzance 
de  droit.     Lut  774,775. 

And  if  it  be  pleaded  in  placito  conventions  secundum  consuetudinem 
manerii  it  is  sufficient,  though  it  is  not  said  to  be  upon  a  writ  of  right  close. 
R.  Lut*  78K(tc) 

(G  3.)  In  what.  not. 

But  a  man  cannot  implead  any  one  for  land  in  ancient  demesne,  without 
a  writ  of  right  close.     Reg.  9.  a.  Kit.  96.  b.     F.  N.  B.  11.  M. 

Except  by  a  hill  of  fresh  force,  which  he  may  have  in  tbe  court  of  an- 
cient demesne  within  forty  days  after  disseisin,  without  any  writ  sued.  F. 
N.  B.  13.  E.     Kit.  96.  b. 

So  a  man  cannot  implead  any  there  in  a  redisseisin,  or  a  post  disseisin  ; 
for  the  court  there  cannot  order,  that  the  sheriff  or  coroners  do  inquire. 
Kit.  96.  b.     4  Inst.  270. 

Nor,  in  wast  upon  the  statute  of  Glocester ;  for  they  cannot  command 
the  sheriff  to  inquire  of  the  wast ;  and  it  cannot  be  supplied  by  the  officer 
there.     2  Inst.  306.     2  Sand.  254.     Vide  ante,  (F  6.) 

Nor,  in  a  quare  xmpedit ;  for  they  cannot  write  to  the  bishop.  1  Rol. 
323. 1.  15. 

— — ■ —      ■     '       —  ...  *  *^ 

(w)  1.  Lands  parcel  of  a  manor  which  is  ancient  demesne  are  pleadable  at  common 
law.     3  Wife.  5 1.— *2.  Bat  lands  held  of  a  manor  which  is  ancient  demesne  are  not.  Ibid* 
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So  none  shall  be  impleaded  in  ancient  demesne,  if  there  he  only  one 
saitor  there ;  for  he  cannot  do  right.     4  Inst.  270. 

So  a  copyholder  of  land  in  ancient  demesne  cannot  have  a  writ  of  right 
close ;  but  ought  to  sue  by  bill  in  the  lord's  court,  and  make  protestation 
to  sue  in  the  nature  of  what  writ  he  will.  F.  N.  B-  12.  B.  R«  2  Cro# 
559.(x) 

And  if  a  false  judgment  be  given,  he  shall  sue  by  petition  to  the  lord* 
F.N.  B.  12.  B.     Vide  Copyhold,  (P  1.) 

Nor,  can  he  join  in  a  monstraverunt*     F.  N.  B.  16.  F* 

But,  if  he  does  join,  the  writ  abates  only  as  to  him.     F.  N«  B.  16.  F. 

If  the  land  be  frank-fee,  they  cannot  hold  plea,  but  a  recovery  there  is 
void.     Semb.  Mo.  451.     Kit.  97.T>.  98.  A. 

Yet,  frank-fee  ought  to  be  pleaded  there,  otherwise  the  jurisdiction  is 
admitted.     Mo.  451. 

£*]And  after  plea  by  the  defendant  there,  upon  a  writ  to  proceed  to  exe- 
cution, they  ought  to  do  so.     Vide  post,  (G  4.) 

(G  4,)  How  the  lord  shall  be  compelled  to  do  right. 

If  the  lord  will  not  hold  his  court,  the  tenant  in  ancient  demesne  may 
have  a  writ  out  of  chancery,  commanding  him  to  hold  it,  and  to  proceed 
according  to  law.     F.  N.  B.  12.  D. 

And  if  then  he  will  not  hold  it,  he  may  have  an  attachment  returnable  in 
B.  R.,  or  C.  B.,  and  shall  recover  his  damages.     F.  N.  B.  12.  D. 

So  he  may  have  a  writ  to  the  lord,  commanding  him  to  do  right,  and  upon 
that  an  alias,  pluries,  and  attachment.     F.  N.  B.  12.  £. 

Or,  a  writ  to  the  sheriff,  commanding  him  to  take  four  knights,  and  to 
go  to  the  lord's  court,  and  see  that  right  be  done.     F.  N.  B.  12.  E. 

And  if  the  sheriff  refuse,  he  may  have  an  alias,  pluriee,  and  attachment* 
against  him.     F.  N.  B.  12.  E. 

And  thereupon,  the  sheriff  may  compel  right  to  be  done.  Dub.  F.  N. 
B.  12.  E. 

So  there  may  be  a  writ  to  the  suitors  to  proceed  to  execution  upon  the 
judgment  there.     Mo.  451. 

If  there  be  a  writ  to  the  suitors,  &c.  to  proceed  to  execution,  they  cannot 
return,  that  the  land  is  frank-fee ;  for  the  jurisdiction  is  admitted  by  the  ap- 
pearance, and  plea  of  the  defendant  there.     R.  Mo.  451. 

And  if  it  be  frank-fee,  the  suitors  are  not  trespassers,  where  upon  a  writ 
to  them  they  award  execution.     Mo.  451. 

Otherwise,  if  the  land  be  frank-fee,  and  they  award  execution  without 
such  writ.     Mo.  451. 

(G  5.)  When  the  plea  shall  be  removed  by  recordare* 

The  demandant  in  an  ancient  demesne  cann6t  remove  the  plea  out  of  the 
court  there  for  any  cause.     F.  N.  B.  13.  B.     4  Inst.  269. 

But  the  defendant  may  remove  the  plea  by  recordare,  for  any  cause, 
which  makes  the  land  frank-fee.  (Which  vide  ante,  (C  1,  2,  3.)  F.  N.  B. 
13.  B.  4  Inst.  269. 

Yet  he  ought  to  prove  the  land  to  be  frank-fee  in  C.  B.  when  it  is  remov- 
ed; otherwise,  it  shall  be  remanded;     F.  N.  B.  13.  C. 


(*)  A  writ  of  right  close  does  not  lie  for  copyhold  lands.    Ld.  Rd.  43. 
Vol.  I.  79  [*614] 
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And  if  the  cause  suggested  be,  quia  tenet  ad  communem  legem,  generally, 
he  may  shew  any  cause  in  C.  B.  which  proves  the  land  frank-fee  ;  other- 
wise, if  the  special  cause  be  suggested.     F.  N.  B.  13.  F.     4  Inst.  270. 

So  he  may  remove  the  plea,  if  there  are  no  suitors  in  ancient  demesne. 
Q.  F.  N.  B.  13.  C.     4  Inst.  270. 

So,  for  default  of  trial  there  5  as,  if  the  defendant  plead  a  foreign  plea, 
a  supersedeas  goes  to  the  lord  of  ancient  demesne  to  surcease. 

As,  if  he  plead  bastardy,  &c.  for  the  court  there  cannot  write  to  the  bish- 
op.    Reg.  9.  a. 

If  he  vouch  a  foreigner  to  warranty,  the  defendant  ought  to  sue  a  war- 
rantia  chartce  in  C.  B.  and  then  he  shall  have  a  supersedeas  to  the  lord  in 
ancient  demesne  to  surcease,  'till  the  plea  in  C.  B.  be  determined.  F.  N. 
B.  13.  H. 

So  if  the  demandant  and  tenant  put  themselves  upon  the  grand  assize,  a 
supersedeas  goes,  &c.     F.  N.  B.  13.  G. 

Jf  the  lord  in  ancient  demesne  proceed,  after  the  plea  removed  by  [*]*"*■ 
cordare,  a  certiorari  goes  to  C.  B.  to  certify  the  tenor  of  the  record  removed 
into  Chancery,  and  upon  that  an  attachment  lies  against  the  lord  to  answer 
to  the  king,  and  the  party  in  C.  B.     F.  N.  B.  13.  H. 

So,  if  the  lord  proceed  after  a  supersedeas,  an  attachment  lies  against 
him,  to  answer  to  the  king,  and  the  party  in  C.  B.  for  the  contempt.  F.  N. 
B.  14.  A. 

(H)  MONSTRAVERUNT.    WHEN,  AND  HOW  IT  SHALL  BE 

SUED. 

If  the  tenants  in  ancient  demesne,  who  held  by  charter,  and  not  by  copy, 
are  distrained  for  other  services  or  customs,  than  they  have  used  to  do, 
they  may  have  a  monstraverunt  directed  to  the  lord,  commanding  him,  that 
he  do  not  distrain  them  for  other  customs  or  services.  F.  N.  B.  14.  D.  F. 
4  Inst.  269. 

And  after  die  writ  to  the  lord,  they  may  have  a  monstraverunt  directed 
to  the  sheriff,  that  he  cause  the  lord  to  suffer  his  tenants  to  be  in  peace,  and 
not  distrain  them,  &c.     F.  N.  B.  1 4.  F. 

Upon  this  writ  to  the  sheriff,  he  may  with  the  posse  resist  the  lord,  or 
make  rescous  of  the  distress.     F.  N.  B.  1 5.  B. 

So  the  neighbours,  by  the  commandment  of  the  sheriff,  may  justify  a  re- 
sistance or  a  rescous  to  the  lord.     F.  N.  B.-15.  B. 

And,  if  the  lord  distrain  them  again,  the  tenants  may  have  an  attachment 
against  the  lord  in  B.  R.,  or  C.  B.  and  recover  their  damages.     F.  N.  B. 

And,  if  he  distrain  them  pending  the  suit,  they  may  have  special  attachment 
ir  *  commandmeirt  to  the  sheriff  to  make  deliverance.     F.  N.  B.  15.  I. 
If  the  tenants  sue  a  monstraverunt,  they  are  not  named  by  their  proper 
names,  but  generally,  homines  manerii,  &c.     F.  N.  B.  15.  D. 

But  in  an  attachment  they  are  named  by  their  proper  names.  F.  N.  B. 
15.  D. 

Or,  at  least,  the  tenants  distrained  after  prohibition  by  a  monstraverunt, 
are  named  by  their  proper  names,  and  the  others  by  the  general  words,  ho- 
mines maneriu     F.  N.  B.  15.  F. 

Yet  if  one  of  them  will  not  sue,  he  may  be  severed.     F.  N.  B.  15.  G. 

F.  IS. B  W  GUlt  d°eS  DOt  abatC  the  Writ'  n°r  PrcJudice  *»*  companions. 
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Or  one  may  sue  alone  by  his  proper  name,  naming  the  other  tenants  ge- 
nerally.    F.  N.B.I  5.  H. 

-  In  a  monstraverunt  the  plaintiffs  upon  the  attachment  make  several 
counts,  for  they  recover  damages  severally ;  for  one  may  have  more  damage 
than  another.     F.  N.  B.  16.  A. 

Or,  they  may  have*  but  one  count(y),  F.  N.  B.  16.  A.  Yet  the  da- 
mages shall  be  severally  assessed.     F.  N.  B.  16.  B. 

And  it  is  not  necessary  to  allege  the  day  or  place  of  the  distress  in  the 
count.     F.  N.  B.  16.  A. 

None  shall  recover  damages  but  the  tenant  named  by  his  proper  name. 
F.  N.  B.  16.  B. 

[*]The  lord  shall  not  be  put  to  answer,  'till  the  court  be  certified  by  the 
treasurer  and  chamberlains  of  the  exchequer,  that  the  manor  is  ancient  de- 
mesne.    F.  N.  B.  16.  C. 

And  the  plaintiff  shall  have  a  special  writ  to  the  treasurer  and  chamber- 
lains, to  make  the  certificate.     F.  N.  B.  16.  C. 

(I)  WHEN  ANCIENT  DEMESNE  SHALL  NOT  BE  BOUND  BY 

ACT  OF  PARLIAMENT. 

If  by  statute  a  new  action  be  given,  which  concerns  the  right  or  posses- 
sion of  the  land  directly,  and  does  not  lie  m  the  court  of  ancient  demesne, 
yet  it  cannot  be  brought  in  the  king's  court  for  land  in  ancient  demesne* 
R.  Hob.  47f  ... 

(K)  WHEN  IT  SHALL, 

But  lands  in  ancient  demesne  shall  be  subject  to  all  charges  imposed  upon 
them  expressly  by  act  of  parliament. 

So,  regularly,  all  general  statutes  extend  to  them.     4  Inst.  270. 

So,  if  tbey  are  not  named,  they  shall  be  subject  to  a  statute,  which  charges 
the  possession,  where  the  land  itself  is  not  in  demand  directly  in  the  king's 
court.  Hob.  48. 

As,  they  shall  be  extended  on  a  statute  merchant,  or  staple.  R.  Mo.  211. 
2  Inst.  397.     4  Inst.  270. 

So,  upon  an  elegit     R.  Hob.  48.     5  Co.  105.  b.     4  Inst.  270. 

So,  in  debt  against  an  heir  upon  the  obligation  of  his  ancestor,  land  in  an*, 
cient  demesne  shall  be  assets.     Hob.  48.     Vide  Assets,  (A.) 

ANN. 

(A)  THE  YEAR;  HOW  COMPUTED,  p.  616. 

(B)  THE  MONTH,  p.  617." 

(C)  THE  DAY,  HOUR,  &c.  p.  618. 

(A)  THE  YEAR;  HOW  COMPUTED. 
The  year  consists  of  365  days.     Co.  L.  135,  a. 


(y)  1.  There  can  be  no  count  upon  this  writ,  unless  the  services  are  distrained  for  after 
the  writ  was  served.  4  T.  R,  139.— 2.  And  a  count  upon  the  writ  must  be  in  the  name  o.f 
the  person  upon  whom  the  distress  was  taken.    Ibid . 
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And  though  there  be  six  hours,  and  several  minutes  over  each  year,  which 
every  fourth  year  make  another  day,  and  therefore  there  are  366  days  in 
such  year,  yet  by  the  st.  de  Anno  Bissextili,  21  H.  8.  that  day  shall  be 
reckoned  of  th$  same  month  in  which  it  happens,  and  that  with  the  pre- 
ceding shall  be  accounted  as  one  day.     Co.  L.  135.  b.     2  Rol.  521. 1.  3d. 

Half  a  year  consists  of  1 82  days  ;  for  there  shall  be  no  regard  to  a  part 
or  fractions  of  a  day.     Co.  L|.  13-5.  b. 

So  a  quarter  o£  a  year  consists  but  of  91  days.  Co.  L.  13d.  b.  for  the 
law  does  not  regard  the  six  hours  afterwards.     2  Rol.  521.  1,  40.  (z) 

[*](B)  THE  MONTH. 

A  month  is  solar  or  computed  according  to  the  calendar,  which  contains 
thirty,  or  thirty-one  days,  or  lunar,  which  consists  of  twenty-eight  days. 
Co.  L.  135.  b. 

In  all  cases,  where  a  statute  speaks  of  a  month,  it  shall  be  intended  of  a 
lunar  month,  which  contains  twenty-eight  days,  and  not  of  any  other.  R. 
9  Rol.  521.  1.  50.  Ace.  2  Cro.  167.  (a) 

As,  upon  the  st.  2  Ed,  6.  13.  which  requires  proof  of  a  suggestion  for  & 

Erohibition  to  be  made  within  six  months ;  the  computation  shall  be  made 
y  lunar  months.     Cont,  2  Rol.  521. 1.  52.    R.  Cont.  Hob.  179.  R.  Cont. 
lat.  19.  Ace.  4  Mod.  186.  Cont.  2  Mod.  58.     Vide  infra,  (b) 

So,  in  an  information  for  using  unlawful  games  for  seven  months,  contra- 
ry to  the  st.  33  H.  8.  9.     R.  2   Rol.  522.  1.  1. 

In  an  indictment  for  selling  ale  and  beer  at  another  rate  than  was  set 
by  the  mayor  and  chief  officer  of  any  town  for  six  months,  pursuant  to  the 
gt.  23  H.  8.  4.     R.  2  Rol.  522.  1.  5. 

So,  where  the  st.  27  H.  8.  16.  requires  inrolment  of  a  deed  within  six 
months;  it  shall  be  intended  of  lunar  months.  2  Cro.  167.  Vide  Bargain 
and  Sale,  (B  8.)  * 

In  an  information  upon  the  stat.  for  retaining  servants  in  livery,  which 
gives  a  penalty  of  per  month,  it  shall  be  intended  of  a  lunar  month. 
Semb.  Cro.  El.  835. 

So,  where  the  st.  31  Ed.  3.  35.  requires  a  leet  to  be  held  within  a  month 
after  Easter  or  Michaelmas.     2  Cro.  167.  Vide  Leet,  (C.) 

So,  where  by  the  st.  1 7  Car.  2.  two  justices  of  peace  may  commit  for 
six  months  a  non-conformist,  who  comes  within  five  miles  of  a  corporation  ; 
it  shall  be  computed  by  lunar  months.     R.  32  Car.  2.  Holcroft's  Case. 

So,  where  by  the  st.  1  W.  &  M.  8.  a  bishop,  parson,  &c.  who  neglects 
oaths,  &c.  shall  be  suspended  for  six  months  ;  it  shall  be  intended  oflunar 
months.     Dub.  4  Mod.  95.     But  Semb.  ace.  Skin.  314. 

So,  where  a  deed  speaks  of  a  month,  it  shall  be  intended  of  a  lunar 
month :  as,  if  there  be  a  condition  of  re-entry  Jor  non-payment  of  rent  with- 
in a  month,     2  Cro.  167. 

So,  if  a  covenant  be  to  pay  500/.  within  a  month.     R.  4  Mod.  185.  (c) 


0)  The  old  style  was  changed  by  24  G.  2.  c.  23, 
(«)  6  T.  R.  224. 

(6)  By  the  st.  20  G.  2.  c.  37.  a  sheriff  is  not  liable  to  be  called  upon  to  return  process, 
unless,  withm  six  months  after  the  expiration  of  his  office  ;  they  shall  be  lunar  months  Pand 
the  day  he  goes  out  of  office  included.     Dougl.  463. 

W1,  The  mode  of  computing  the  month  in  contracts  depends  upon  the  intention.  1  M. 

*    Vu       ™ t    •  ?*JmJWiEK,t  to  pay  mone*  at  the  end  of  8jx  months,  calendar  not  lunar 
ino»«"^bawtW(»dadf    WiUcs.  685.-3.  So  where  a  ship  is  chartered  at  so  much  per 
[*617]  ^ 


When  the  king  shall  ham  (he  yeor,  «toy,  and  wast      629 

Bat,  where  a  statute  speaks  of  a  year,  it  shall  be  computed  bj  the  whole 
twelve  months  according  to  the  calendar,  and  not  by  lunar  months.  2  Inst* 
320.     2  Cro.  167. 

So,  where  a  statute  speaks  of  six  months  in  a  matter  which  concerns  ec- 
clesiastical proceedings,  it  shall  be  computed  by  calendar  months  :  (_*]A*, 
for  DFQof  of  a  suggestion  in  prohibition*  R.  2  Rol.  521.  1*  52*  Hob*  179* 
R.  Lit*  19.     Cont.  4  Mod.  186.     Vide  supra. 

So  in  a  quare  impedit,  whereby  the  $t*  W.  2*  plenarty  is  no  plea*  si  breve 
infra  tempos  semestre  impetretur,  the  computation  shall.be  by  calendar 
months.     R.  6  Co.  61.     2  Cro*  141.  167.     Yel.  100.  (<?) 

(C)  THE   DAY,  HOUR,  &c. 

A  day  is  natural,  which  consists  of  twenty-four  hours,  or  artificial,  which 
contains  the  time  from  the  rising  of  the  sun  to  the  setting.     Co.  L.  135.  a. 

Hora  constat  ex  40  momentis.     2  Inst.  318. 

A  day  is  usually  intended  of  a  natural  day  ;  as,  in  an  indictment  for  bur- 
glary, &c.     Co.  L.  1 35.  a. 

In  an  appeal.     2  Inst.  318.  (e) 

Tide  Tempts,  (B  1 ,  &c— (C  1 ,  &c.) 

ANN,  JOUR,  et  WAST* 

(A)  WHEN  THE  KING  SHALL  HAVE   THE  YEAR,  DAY,   AND 

WAST.  p.  618. 

(B)  WHEN  NOT.  p.  619. 

(A)  WHEN  THE  KING  SHALL   HAVE   THE   YEAR,  DAY,  AND 

WAST. 

By  the  st.  Prar.  Reg.  17  Ed.  2.  16.  Rex  habebit  omnia  eatalla  felonum, 
et  8%  habeant  liberum  tenementttm  statim  capietur  in  mantis  domini  regis,  et 
rex  habebit  omnes  exitus  ejusdem  per  unwn  annum,  et  unum  diem,  et  tene* 
mentum  Mud  vastabitur  et  destruetur  de  domibus,  boscis,  gar  dints,  fyc. 

The  wast  was  to  shew  a  detestation  of  the  crime.     St.  P.  C.  190.  2  Inst* 

37- 

The  year  and  day  was  originally  by  allowance  of  the  lord  of  the  fee,  who 
was  entitled  to  the  escheat,  who  allowed  the  king  the  year  and  day,  by  way 
of  composition  for  the  wast.     St.  P.  C.  190. 

And,  by  Mag.  Char.  9  H.  3.  22.  it  is  declared,  that  the  king  shall  have  it 
only  for  one  year,  and  one  day. 

But  now  it  is  settled,  that  the  king  shall  have  the  year,  day,  and  wast,  if 
the  lord  does  not  make  composition  for  it.  St.  P.  C.  1 90.  b.  Dub.  2  Inst* 
37. 


month  the  month  U  a  calendar  month.  1  Eep.  180.— 4.  Bat  in  a  contract  to  delivor  stock, 
the  computation  mast  be  by  lunar  months.  Str.  440.-5.  Yet  if  money  is  lent  for  nine 
months,  it  shall  be  understood  calendar  months.     Str.  652. 

{d)  In  legal  proceedings,  a  month's  time  to  plead  is  a  lunar  month.  3  Burr.  1455.  1 
Blk.  450.      Dougl.  463. 

(#)  1*  Mode  of  computing  the  day  in  legal  proceedings,  is  by  law-days  on  motions  in  ar- 
rest of  judgment.  Secus,  on  pleas  in  abatement,  in  which,  therefore,  an  intervening  Sunday 
counts.    3  T.  R.  642.-2.  The  day  is  divisible  to  avoid  injustice.    1  T.  R.  116. 
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[*}And  that  for  petit  treason,  or  felony.    St.  P.  C.  190.  b. 

And  in  all  cases,  where  the  felon  had  an  estate  not  impeachable  for  wast : 
As,  if  he  was  seized  in  fee,  or  in  tail.     St.  P.  C.  190.  b. 

If  he  was  seised  in  right  of  his  wife,  the  king  shall  have  the  year,  day,  and 
wast,  in  the  lands  of  the  wife's  inheritance.     St.  P.  C.  190.  b.  2  Rol.  315. 

So  the  king  shall  have  the  year,  day,  and  wast,  though  the  land  was  an* 
cient  demesne.     St.  P.  C.  191.  a. 

Though  a  felon  being  indicted  have  a  charter  of  pardon.  St.  P.  C.  191. 
a.  Cont.  ibidem.     Vide  post,  (B.) 

.Though  the  felon  was  killed  in  a  pursuit  after  an  escape  out  of  sanctuary, 
and  this  matter  be  presented  before  the  justices  in  eyre.    St.  P.  C.  191.  a. 

(B)  WHEN  NOT. 

But  if  the  felon  have  only  for  life,  or  for  years,  the  king  shall  not  have  the 
year,  day,  and  wast.     St.  P.  C.  191.  a.     2  Inst.  37. 

So,  if  the  felon  was  seised  only  as  mortgagee,  subject  to  a  condition.  St. 
P.  C.  191.  a. 

Or,  was  seised  by  fresh  disseisin.     St.  P.  C.  191.  a. 

Or,  held  at  fee-farm,  rendering  the  true  value.    St.  P.  C.  191.  a. 

Or,  was  tenant  in  tail.     2  Inst.  37. 

So  the  king  shall  not  have  the  year,  day,  and  wast,  of  the  lands  of  a  clerk 
convict.     St.  P.  C.  191.  a. 

Nor,  where  a  felon  after  indictment  has  a  charter  of  pardon.  St.  P.  C. 
191.  a. 

Nor,  if  there  be  lord,  mesne,  and  tenant,  and  the  mesne  is  attainted.  2 
Inst.  37. 

For,  where  the  land  is  not  of  the  value  of  40d.  or  such  small  value  ;  be- 
cause the  suing  it  out  of  the  king's  hands  will  cost  more  than  the  value  of  the 
land.     St.  P.  C.  191.  a. 

The  commencement  of  the  year,  day,  and  wast,  shall  be  presently  after 
office  found,  and  not  before. 

And  therefore,  if  office  be  not  found  Hill  20  years  after  the  attainder,  yet 
the  king  shall  have  it  for  a  year  and  day  afterwards,  though  the  words  of 
the  St.  Prair*  Reg.  16.  are  Statim  capietur  in  manus  domini  regis.    St.  P« 

C.  191.  a. 

And  it  is  intended,  that  the  king  shall  have  the  first  year.  F.  N.  B. 
144.  K. 

And,  all  the  profits  in  the  mesne  time  are  also  the  king's  ;  for  the  lord  can* 
not  have  the  escheat,  'till  the  king  has  had  his  year,  day,  and  wast.  St.  P. 
C.  191.  a. 

And  therefore,  a  writ  lies  to  inquire  if  the  king  has  had  the  year,  day,  and 
wast,  before  the  lord  shall  have  the  land  out  of  the  king's  hand*  St.  P.  C. 
191.  b. 

And  if  it  be  found,  that  the  king  had  the  lands  for  a  year,  and  a  day,  it  ia 
sufficient ;  though  it  be  also  found,  that  B.  took  the  profits  for  that  year  : 
for  he  shall  answer  for  them  to  the  king.     F.  N.  B.  144.  K. 

The  prerogative  to  have  the  year,  day,  and  wast,  is  a  profit  annaced  to 
the  king's  crown.     St.  P.  C.  191.  b. 

[*]And  therefore,  none  can  claim  it  by  reason  of  a  franchise*  St.  P.  C. 
191.  b. 

Nor,  can  the  king  grant  it  to  another  before  office  found.  St.  P.  C.  191.  b. 

But  after  the  king  is  entitled  by  office,  he  may  grant  or  commit  the  land  to 
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another  during  the  year  and  day,  and  to  take  the  profit  of  the  wast  St.  P.  C. 
191.  b. 

*  ANNATES. 

Vide  Tenths,  (B)*. 

ANNOYANCE. 

Vide  Justices  of  Peace,  (B  24,  &c.) — Leet,  (L  12,  13.)— Action 
upon  the  Case  por  Nuisance — Parliament, (G  2.)— Prerogative,  (D  36.) 
—Sewers,  (C  3.) 

ANNUITY. 

(A)  WHAT  SHALL  BE  A  GOOD  GRANT. 

(A  1.)  In  respect  of  continuance,  p.  621. 
(A  2.)  By  what  words  granted,  p.  621. 
(A  3.)  By  what,  not.  p.  622. 

(B)  WHO  ARE  BOUND  TO  PAYMENT,  p.  623. 

(C)  REMEDY. 

(C  1.)  When  a  writ  of  annuity,  or  distress,  at  election,  p. 
623. 

(C  2.)  What  shall  be  a  determination  of  the  election,  p. 
624. 

(C  3.)  What  not.  p.  624. 

(D)  WRIT  OF  ANNUITY,  p.  624. 

(E)  DECLARATION,  p.  625. 

(F)  PLEAS,  p.  625. 

(G)  JUDGMENT,  p.  626. 
(H)  EXECUTION,  p.  626. 

[*](A)  WHAT  SHALL  BE  A  GOOD  GRANT.(a) 

(A  1.)  In  respect  of  continuance. 

An  annuity  is  an  annual  sum  of  money  granted  to  another  in  fee,  for 
life,  or  years,'  which  charges  the  person  of  the  grantor  only.     Co,  L. 
144.  b. 


(a)  1.  By  st.  53.  6.  3.  c.  141.  the  old  annuity  act  17  G.  3.  c.  26.  is  repealed. -^2.  By  s. 
S.  annuities  and  rent^charges  are  to  be  enrolled  in  chancery,  according  to  a  form  prescribed. 
—3.  Companies  to  be  described  by  their  firm.— 4.  Namos  of  parties  beneficially  interested 
to  be  ttated—*&«  Copies  of  deeds,  4c.  securing  annuities  to  be  furnished  to  grantor,  he 
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Or,  it  may  be  due  by  prescription. 

So  it  may  be  granted  to  another  for  every  year  that  he  shall  be  resident 
in  such  a  town,  or  in  such  a  parish ;  for  it  is  annual  at  his  will.  1  Rol. 
226.  1.  10. 

Or,  every  Easter  day  that  he  comes  to  such  a  house  ;  though  perhaps  he 
never  will  come  there.     1  Rol.  226.  1.  15. 

So  it  may  be  granted  at  every  twenty  years,  though  it  be  not  annual.  I 
Rol.  226.  1.  20. 

If  a  grant  be  to  A.  for  life  to  be  paid  at  the  feast  of  Easter,  or  twentv 
days  after,  and  he  dies  after  Easter  within  twenty  days ;  the  executor  shall 
not  have  it ;  for  the  last  day  was  the  time  of  payment.     Dal.  1  .(b) 

(A  2.)  By  what  words  granted. 

If  a  man  grant  an  annuity  to  another  to  be  received  out  of  his  coffers 
yet  this  is  sufficient  to  charge  his  person,  and  the  subsequent  words  shall  be 
rejected.     1  Rol.  227.  1.  51. 

Or,  to  be  received  out  of  a  bag  of  money.     1  Rol.  227. 1.  46. 

Or,  to  be  received  of  a  stranger.     1  Rol.  227. 1.  48. 

So,  if  a  man  grant  a  rent  out  of  his  manor,  when  he  has  not  any  manor  ; 
this  is  a  good  annuity.     1  Rol.  227. 1.  42.     Vide  Rent,  (C  8.} 

Or,  if  he  grant  a  rent  of  20/.  per  annum  to  be  received  of  niu  tenants  in 
D.  when  he  has  not  any  tenant  there.     1  Rol.  227. 1.  40. 

Or,  an  annuity  to  be  received  out  of  his  land  in  D.  and  he  baa  only  a 
rent  there.     1  Rol.  227. 1.  33. 

So,  if  he  grant  an  annuity  to  be  paid  out  of  his  rent,     1  Rol.  227. 1.  30. 

So,  if  a  man  grant  a  rent  of  20/.  to  be  paid  out  of  customs  assigned  to 
him  by  the  king ;  this  cannot  be  a  rent,  for  a  rent  does  not  issue  out  of  a 
rent ;  but  it  shall  be  an  annuity.     Vide  1  Rol.  227.  1.  20. 

Or,  the  queen,  out  of  customs  assigned  to  her  for  dower.  1  Rol.  227. 
L  20. 

So,  if  one  grant  a  rent  out  of  land,  which  is  afterwards  evicted  by  an  elder 
title,  the  grantee  shall  have  an  annuity. 

[*]So,  if  a  rent-charge  be  determined  by  the  act  of  God,  or  of  the  law. 
Co.  L.  148.  a. 

So,  if  a  man  grant  a  rent  out  of  land,  in  which  he  has  nothing,  proviso 
that  he  be  not  charged  for  this  in  a  writ  of  annuity,  it  shall  be  a  good  an- 
nuity; for  the  proviso,  being  repugnant,  is  void.  Co.  L.  146.  a.  2  Bui. 
149. 

If  a  feoffor  reserve  20  marks  rent,  and  afterwards  the  feoffee  by  another 
deed  bind  himself  to  pay  20  marks  per  annum  for  the  lands,  which  he  had 
by  his  feoffment ;  this  shall  be  an  annuity,  for  it  is  other  than  the  sum  re* 
served. 

So,  if  a  man  grant  a  rent-charge  out  of  his  land,  the  grantee  has  an  elec- 

giving  twenty -one  days  notice  in  writing.— 6.  What  fraudulent  practices  will  ground  an 
"application  to  have  proceedings  stayed  in  action,  &c.  to  enforce  payment  of  annuity.— 
7.  Particular  book  shall  be  kept  by  clerk  of  enrolments. — 8*  Contracts  for  purchasing 
of  annuities  with  persona  under  age  void. — 9.  Procuring  infants  to  swear  or  promise  te  grant, 
&c.  annuity  after  arriving  at  full  age,  punishable. — 10.  Brokers  taking  more  than  10*.  for 
each  100/.  punishable. — 11.  Act  not  to  extend  to  Scotland  or  Ireland.— 12.  And  certain 
annuitiesjire  excepted  out  of  its  operation. 

(o)  If  the  annuitant  of  an  annuity  payable  half-yearly  dies  before  the  half  year  is  com- 
pleated,  nothing  is  due  far  the  time  he  lives.     3  Atk.260. 
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tion  to  take  it  as  a  rent  or  as  an  annuity.     Lit.   Sect.  219.     2  Bui.   148. 
Vide  post,  (C  1 .)  Vide  Rent,  (C  8.) 

And  if  the  grantor  be  seised  for  the  life  of  another  who  dies,  and  the  grant 
is  for  his  own  life,  it  shall  be  an  annuity.     R.  2  Bui.  148. 

If  a  man  grant  a  rent-charge,  or  an  annuity  in  fee,  the  grantee,  his  heirs  or 
assigns,  may  have  a  writ  of  annuity  for  it     Cd.  L.  144.  b. 

If  an  abbot,  prior,  parson,  &c.  with  assent  of  the  ordinary  grant  an  annui- 
ty for  a  valuable  consideration,  the  grantee  shall  have  a  writ  of  annuity.  1 
Rol.  226. 1.  50. 

Or  if  the  ordinary  with  assent  of  the  parson  and  patron  grant  it.  1  Rol, 
226.1.  53. 

If  two  grant  an  annuity  to  another,  the  grantee  shall  have  but  one  annuity* 
Co.  L.  144.  b. 

If  two  grant  a  rent,  proviso  that  it  shall  not  charge  the  person  of  one  of 
them,  a  writ  of  annuity  lies  only  against  the  other.     Go.  L.  146.  b. 

But  if  A.  being  seised  in  fee,  he  and  B.  grant  a  rent-charge  out  of  land  ; 
both  are  chargeable  in  a  writ  of  annuity.     Co.  L.  144.  b. 

And  if  they  grant  an  annuity,  and  oblige  themselves,  et  ut  rum  que  nostrum, 
they  are  chargeable  severally  or  jointly  for  it.  Co.  L.  144.  b. 

(A  3.)  By  what  not. 

But  for  a  rent  created  upon  a  reservation,  a  writ  of  annuity  does  not  lie. 
1  Rol.  226. 1.  35.     Co.  L.  144.  a. 

Though  the  feoffee  or  lessee  by  deed,  reciting  the  rent  reserved,  grant 
that  the  feoffor,  &c.  for  his  greater  security  may  distrain  for  it  upon  other 
land.     1  Rol.  227.  1.  3. 

So  if  a  rent  be  granted  for  owelty  of  partition,  a  writ  of  annuity  does 
not  lie.     Co.  L.  144.  b.    1  Rol.  227.  1.  7. 

Or  in  lieu  of  dower ;  for  it  shall  be  real,  in  the  nature  of  the  land,  for  re- 
compence  whereof  it  was  granted.     R.  Poph.  87. 

So  if  a  rent-charge  be  granted  with  a  proviso,  that  it  shall  not  charge  his 
person,  a  writ  of  annuity  does  not  lie.     Lit.  Sect.  220. 

Or  if  upon  a  grant  of  a  rent- charge  there  be  a  defeasance,  that  it  shall 
not  charge  his  person.     Co.  L.  146.  b. 

Or  if  the  grant  be,  that  the  grantee  shall  distrain  for  the  rent.  Lit.  Sect. 
221. 

So,  if  the  king  grant  an  annuity  and  does  not  grant  it  out  of  the  excise 
or  other  revenue,  it  shall  be  void ;  for  it  cannot  charge  his  person.  1 
Sal.  58. 

[*](B)  WHO  ARE  BOUND  TO  PAYMENT. 

If  a  man  grant  an  annuity  to  another  in  fee,  his  heir  shall  not  be  bound 
to  the  payment  without  an  express  lien. 

And  therefore  if  the  grant  does  not  say  for  him  and  his  heirs,  the  annui- 
ty determines  by  his  death.     1  Rol.  226.  1.  25. 

Though  he  afterwards  binds  himself  and  his  heirs  to  warranty ;  for  that 
,    does  not  enlarge  the  grant.     1  Rol.  226.  1.  30. 

And  therefore  the  heir  cannot  be  charged  in  a  writ  of  annuity  due  by 
prescription  ;  for  it  does  not  appear  what  lands  his  ancestor  had  at  the  time 
of  the  grant.     Co.  L.  102.  a. 

But  if  a  parson,  &c.  before  the  st.  El.  had  granted  an  annuity  with  assent 
of  the  patron  and  ordinary  for  a  valuable  consideration,  his  successor  was 
bound. 
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So,  if  it  were  granted  with  assent  of  the  ordinary  without  the  patron. 

Co.  L.  344.  a.  .  . 

So,  the  successor  shall  be  charged  for  arrears  in  the  time  ol  bis  prede- 
cessor ;  for  the  charge  is  upon  the  church.     R.  Cro.  El.  810. 

(C)  REMEDY,  (c) 

(C  1.)  When  a  writ  of  annuity,  or  distress,  at  election. 

If  a  man  grants  a  rent-charge  out  of  land  to  another,  without  a  proviso 
to  exempt  his  person,  the  grantee  has  an  election  to  distrain,  or  to  have  a 
writ  of  annuity  for  it.     Lit.  Sect.  219. 

But  he  has  no  election,  where  rent  is  reserved  upon  a  feoffment,  Sic.  or 
granted  for  owelty  of  partition,  with  a  proviso,  that  it  shall  not  charge  his 
person,  &c.    Co.  L.  145.     Vide  Ante,  (A.  3.)  (d) 

[*](C  2.)  What  shall  be  a  determination  of  the  election. 

If  the  grantee  brings  a  writ  of  annuity,  he  discharges  the  land  from  dis- 
tress, if  he  appears,  and  counts  at  the  return  of  the  writ.     Co.  L.  1 45.  a. 

Though  he  does  not  afterwards  proceed  upon  it.     Co.  L.  145.  n. 

So,  if  he  distrain  for  the  rent,  and  avow  for  it  in  a  court  of  record ;  he 
determines  his  election  to  claim  it  afterwards  as  an  annuity.     Co.  L.  145.  b. 

So,  if  he  bring  an  assize,  and  count  for  the  rent  in  a  court  of  record. 
Co.  L.  1 4$.  a.     1  Rol.  228.  1.  50. 

So,  if  a  tent  be  granted  to  two,  and  one  distrains  and  avows  in  his  own 
right,  and  makes  conusance  as  servant  of  the  other ;  this  shall  be  a  deter* 
mination  of  the  election  for  both.     Co.  L.  146.  a. 

If  the  grantee  of  a  rent-charge  purchase  part  of  the  land,  whereby  the 
whole  rent  is  extinguished,  he  shall  not  afterwards  have  a  writ  of  annuity  ; 
for  he  determined  his  election  by  his  own  act.     Co.  L.  148.  a 

So,  if  a  rent-charge  be  apportioned  by  act  of  law,  he  shall  not  afterwards 
have  an  annuity ;  for  that  must  be  brought  upon  the  grant  for  the  whole,  or 
nothing.     Co.  L.  150.  a. 


(c)  1.  That  the  price  paid  for  an  annuity  void  from  a  defective  memorial  may  be  reco- 
vered back  by  action  for  money  had  and  received,  it  is  not  necessary  that  the  annuity 
fehoold  hare  been  formerly  set  aside  ;  bat  only  that  the  grantee  should  have  expressed  hie 
dissent,  which  is  sufficiently  done  where  both  parties  agree  that  the  annuity  is  void,  and 
treat  for  tho  rescission  of  it,  after  which  no  further  payment  is  made.  3  Taunt.  56— 
2.  If  an  annuity,  the  consideration  of  which  is  money,  is  vacated  through  a  defect  in  the 
memorial,  the  consideration  may  be  recovered  bac  k,  since  it  is  against  conscience  that 
the  party  should  retain  it.  1  T.  R.  732—3.  Where  a  judgment  entered  up  to  se- 
cure an  annuity  was  set  aside,  the  party  brought  assumpsit  for  money  had  and  received, 
and  produced  the  annuity  deed  as  evidence  of  the  consideration.  Held,  that  although  this 
deed,  upon  the  face  of  it,  did  not  appear  to  be  void,  yet  upon  proving  the  rule  to  sec  aside 
the  judgment,  and  to  deliver  up  the  warrant  of  attorney  to  be  cancelled,  the  plaintiff  might 
recover,  since  one  of  the  securities  having  failed,  the  whole  transaction  fails,  and  the  con* 
sideration  money  becomes  had  and  received  to  the  plaintiff's  use.  2  Smith,  332.  6  East, 
241. — 4.  Where  a  life  annuity  is  set  aside,  the  annuitant  cannot  claim  from  the  grantor 
premiums  paid  for  injuring  his  life.  1  Taunt.  520.— 5.  The  grantor  of  an  annuity  sued  for 
the  consideration  money  from  the  deeds  having  been  vacated,  may  set  off  payments  made 
in  respect  of  the  annuity.    3  East,  16. 

(d)  1.  If  land  is  granted  to  one  man,  paying  thereout  an  annuity  or  yearly  rent  to  ano- 
ther for  life,  the  annuitant  cannot  consider  this  as  personal,  and  charge  the  person  of  the 
jprantee.  4  M.  &  S.  113. — 2.  The  grant  of  an  annuity  or  yearly  rent  of  150/.  for  life,  to  be 
issuing  and  going  out  of  land,  charged  upon  certain  lands  and  goods,  with  power  of  distress 
and  re-entry  for  non-payment,  is  a  rent.    4  M.  &  d.  1. 
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(C  3.)  What  not. 

Bat  if  a  man  bring  annuity,  and  do  not  count  upon  it,  it  is  not  a  determi- 
nation of  his  election.     Co.  L.  145.  a. 

Though  he  enter  his  writ  in  a  court  of  record.     Co.  L.  145.  a. 

So,  if  he  bring  an  assize  for  the  rent,  and  do  not  make  his  plaint  upon  it 
in  a  court  of  record.     Co.  L.  145.  a. 

Or,  distrains,  and  does  not  avow  for  the  rent.     Co.  L.  145.  a. 

So,  if  the  wife  of  a  grantee  of  a  rent-charge,  demand  her  dower  of  the 
rent,  the  heir  cannot  claim  it  as  an  annuity ;  for  he  cannot  make  his  elec- 
tion by  claim.     Co.  L.  144.  b. 

So,  he  cannot  afterwards  have  an  annuity  for  the  two  parts,  for  the  whole 
shall  be  an  annuity,  or  a  rent-charge.     Co.  L.  1 44.  b. 

So,  if  a  grant  of  a  rent  be  not  tor  him  and  his  heirs,  and  after  the  death 
of  the  grantor,  the  grantee  brings  a  writ  of  annuity  against  the  heir,  and 
counts  or  proceeds  to  judgment,  he  may  afterwards  distrain  as  for  a  rent ; 
for  the  heir  not  being  liable,  he  had  not  any  election.     R.  Dv.  344.  b. 

If  the  lessee  of  a  tenant  per  auter  vie  grant  a  rent-charge  for  fifteen  years, 
and  the  life  dies,  the  grantee  may  afterwards  have  a  writ  of  annuity  ;  for 
his  death,  which  is  the  act  of  God,  does  not  determine  his  election.  R. 
Poph.  86. 

When  debt  lies  for  an  annuity,  and  when  not.     Vide  Dett,  (A  6,  7.) 

(D)  WRIT  OF  ANNUITY. 

A  writ  of  annuity  may  be  sued  by  justices  in  the  county,  or  in  C.  B. 
F.  N.  B.  152.  B. 

The  process  in  C.  B.  shall  be  summons,  attachment,  and  distress.  F. 
N\  B.  153.  A. 

[*]And  by  the  st.  23  H.  8.  14.  upon  default  of  distress,  process  of  out- 
lawry. 

The  original  is  the  same  as  in  debt ;  and  therefore  upon  a  summons,  or 
bill  inplacito  debiti,  the  plaintiff  may  declare  in  annuity.  Cont.  Yel.  208. 
R.  ace.  5  Mod.  143. 

An  annuity  shall  be  brought  in  the  county  where  the  grant  was  made. 
F.  N.B.I  52.  E. 

Or  if  it  be  payable  by  a  religious  house,  corporation,  or  parson,  where  the 
house  or  church  stands,  or  where  seisin  of  it  was  alleged.  F,  N.  B.  152.  E. 
So  it  may  be  sued  in  Wales  by  bill ;  for  it  is  a  personal  thing.  R.  Cro.  Car. 
171.     Jon.  214. 

So  in  the  exchequer,  or  B.  R.  by  bill.     Jon.  215. 

(E)  DECLARATION. 

m 

If  an  annuity  be  brought  against  the  grantor  himself,  the  grant  ought  to 
be  shewn.     Win.  Ent.  8.     Co.  Ent.  49.  b. 

If  by  an  assignee,  he  ought  to  show  the  grant,  and  the  assignment  to  him 
by  the  grantee.     Win.  Ent.  8. 

If  by  an  executor,  the  grant,  and  the  death  of  the  grantee.     Win.  Ent.  10. 

If  by  the  husband  against  the  terre-tenant  after  the  death  of  his  wife,  for 
the  arrears  in  his  wife's  life-time,  he  ought  to  shew  the  grant,  and  the  de- 
scent of  the  land,  and  the  death  of  his  wife.    Win.  Ent.  11. 

If  there  be  a  count  for  an  annuity  due  by  prescription,  the  plaintiff  ought 
to  shew  the  prescription,  and  a  title  to  it  in  himself.    Co.  Ent.  48. 
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The  declaration  in  annuity  shall  say,  quern  ei  debet,  though  the  annuity  bo 
of  a  robe,  and  not  of  money.     F.  N«  B.  152.  C. 

And  if  the  grant  be  for  life,  the  declaration  shall  say,  virtuie  cujus  seizitus 
fuit  in  dominico  suo  ut  fie  liberd  tenemento  for  his  life.     Co.  Ent.  49.     R. 
Cro.  Car.  171.     2  Bui.  148. 

And  though  this  demand  sounds  like  a  demand  of  a  rent-charge,  it  shall 
be  well ;  for  his  misprision  of  the  law  shall  not  prejudice  him.     R.  2  Bui. 

148. 

But  the  declaration  ought  not  to  be  inplacito  debiti.     Carth.  355. 

(F)  PLEAS. 

To  the  declaration  the  defendant  may  demur,  if  the  plaintiff  does  not  shew 
a  good  title.     Win.  Ent.  9. 

So  after  oyer,  he  may  confess  the  action,  and  thereupon  there  shall  be 
judgment  against  him  presently.     Win.  Ent.  11. 

So  the  defendant  may  plead  riens  arrear.     Win.  Ent.  10. 

Or  non  concessit.     Win.  Ent.  11.     R.  2  Leo.  1 3. 

Or  if  the  declaration  is  founded  upon  a  prescription,  he  may  traverse  the 
prescription. 

Or  deny  the  prescription  directly.     Co.  Ent.  49.  a. 

But  it  is  no  plea,  that  the  church  is  drowned,  destroyed,  &c.  for  it  is  due 
in  respect  of  the  profits.     R.  1  Mod.  200. 

That  nothing  passed  by  the  deed  ;  for  perhaps  it  was  not  in  esse  before. 
R.  2  Leo,  1 3, 

[*]So,  the  defendant  may  plead  a  release  of  all  personal  actions  in  bar 
of  an  annuity.     Jon.  214. 

Or,  if  a  rent-charge  be  granted,  which  the  grantee  afterwards  elects  to 
have  as  an  annuity,  a  release  of  actions  real  made  before  the  election.  Jon. 
?14. 

But  a  release  of  real  actions  is  not  a  good  plea  in  an  annuity  generally. 
Cont.  Co.  Jj.  285.     Ace.  Jon.  214.(c) 

That  the  rent  was  levied  by  distress.     Co.  Ent.  49.  b. 

That  the  defendant  enfeoffed  the  plaintiff  of  the  land  charged  with  the 
rent. 

If  an  annuity  was  pro  consilio,  that  the  plaintiff  refused  his  counsel. 

But  it  is  not  a  plea,  that  the  grantee  was  attainted  and  imprisoned  and 
could  not  resort  to  him  for  counsel.     R.  Dy.  2.  a. 

If  the  defendant  makes  default  after  appearance,  before  judgment  there 
shall  be  a  distringas  ad  audiendum  judicium.     2  H.  4.  1.  b. 

(G)  JUDGMENT. 

The  judgment  in  an  annuity  shall  be  for  the  annuity,  and  the  arrearages 
before  the  action  and  after.     Co.  Ent.  50.  a.     Cro.  Car.  436. 

So  the  jury  ought  to  give  damages  for  nonpayment,  be  the  annuity  claim- 
ed by  deed,  or  by  prescription.     1  Rol.  88. 

And  if  the  verdict  does  not  find  damages,,  it  shall  be  helpt  by  a  release  of 
damages.     R.  1  Rol.  88. 

But  if  the  plaintiff  demands  an  annuity  due  at  Michaelmas  last,  and  there 


(«•)  Nor,  though  there  be  a  covenant  to  pay  if  demanded  by  plaintiff  personally  that  no 
personal  demand  waa  made.    2  WiU.  71. 
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was  another  quarter  in  arrear  at  Christmas  before  the  action  brought,  the 
judgment  shall  not  be  for  the  quarter  due  at  the  feast  of  Christmas,  for  that 
shall  be  intended  to  be  satisfied.     1  Rol.  229.  1.  15. 

And  this  quarter  shall  never  be  recovered  by  an  annuity. 

So,  if  the  annuity  determines  pendente  lite,  there  shall  not  be  judgment  for 
the  arrearages ;  for  the  writ  fails  for  ever.     Co.  L.  285.  a.     R.  2  Leo.  51. 

(H)  EXECUTION. 

If  the  plaintiff  recover  in  annuity,  he  may  have  an  elegit,  or  a  fieri  facias 
for  the  arrearages  recovered,  within  the  year.     1  Rol.  229.  1.  30. 

So  after  the  year  the  plaintiff  shall  have  a  scire  facias.     1  Rol.  229*  1.  31. 

But  the  plaintiff' after  a  judgment  in  annuity  shall  never  have  an  annuity 
again  for  the  arrearages  recovered.     1  Rol.  229. 1.  27. 

Nor  for  the  arrearages  incurred  after  the  judgment,  but  he  sltfdl  have  a 
scire  facias  upon  the  judgment,  which  is  always  executory.  1  Rol.  229, 
L  37. 

Annuity  pro  consilio.    Vide  Condition,  (K  4.) 

HANSWER. 

Answer  to  a  Bill  in  Equity.     Vide  Chancery,  (K  1,  &c— L. — M. 
— T  6.)  Dismes,  (M  16.)— Evidence,  (C  3,) 
To  Articles  of  Impeachment.    Vide  Parliament,  (L  23.) 

APOTHECARY, 

Vide  Physicians,  (C.) 

APPEAL. 

(A)  WHEN  IT  LIES. 

(A  1.)  For  the  death  of  a  man.  p.  628. 
(A  2.)  For  a  robbery,  p.  629. 
(A  3.)  For  a  rape.  p.  629. 

(B)  BY  WHOM  IT  LIES.  p.  630. 

(C)  AGAINST  WHOM.  p.  630. 

(D)  AT  WHAT  TIME.  p.  630. 

(E)  IN  WHAT  COUNTY,  p.  631. 

(F)  BEFORE  WHOM.  p.  631. 

(O)  HOW  THE  PROCEEDING  SHALL  BE. 

(G  1.)  By  writ.  p.  632. 

(G  2.)  How  arraigned  upon  it.  p.  633. 

(G  3.)  Plea  in  abatement,  p.  633. 
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(G  4-)  By  bill.  p.  633. 

(G  5.)  Process  for  non-appearance,  p.  634. 

(G  6.)  Count. — Pleas  in  bar.  p.  635. 

(G  7.)  Not  guilty,  p.  637. 

(G  8.)  Tender  of  battle,  p.  637. 

(G  9.)  Autrefoits  convict  of  manslaughter,  and  had  clergy, 
p.  637. 

(G  10.)  Former  appeal   against  others  for  the  same  felo- 
ny* p.  638. 
(G  11.)  Jiutrefoits  acquit  upon  appeal,  p.  638. 
(G  12. )  Release  of  the  action  of  appeal,  p.  638. 
(G  13.)  Issue,  p.  639. 
(G  14.)  Nonsuit  or  verdict,  p.  639. 
(G  15.)  Judgment,  p.  640. 

(G  16.)  Conviction  in  an  appeal  may  be  pleaded   to  an 
indictment,  p.  640. 

[*]  (A)  WHEN  IT  LIES. 

(A  1.)  For  the  death  of  a  man. 

An  appeal  is  an  accusation  of  another  in  legal  form,  for  a  crime  by  him 
committed.    Co.  L.  123.  b.  287.  b.     St.  P.  O.  58.  b. 

Antiently  an  appeal  lay  for  high  treason.     St.  P.  C.  78.  a.  (/) 
*    But  it  seems  to  be  taken  away  by  the  st.  1  H.  4.   14.     And  now,  if  mur- 
der be  made  treason,  an  appeal  does  not  lie.     R.  Dy.  50.  a.  (g) 

And  it  now  lies  only  by  an  heir  upon  the  death  of  his  ancestor ;  or  by 
a  wife  (h)  upon  the  death  of  her  husband.     2  Sho.  375. 

By  magna  charta  9  H.  3.  34.  nullus  cdpiatur  propter  appellum  femina  de 
morte  alterius  quam  viri  sui  ;  and  therefore,  the  heir  who  brings  the  appeal 
must  be  a  male.     H.  P.  C.  182.(t) 

Or,  an  hermaphrodite,  if  the  male  sex  be  predominant ;  otherwise,  not. 
2  Inst.  69. 

So,  he  ought  to  be  immediate  heir ;  for,  if  the  deceased  leave  issue  a 
daughter,  his  brother  shall  not  have  an  appeal. 

So,  if  the  next  heir  die  before,  or  after  an  appeal  commenced,  his  heir 
shall  not  have  an  appeal.     H.  P.  C.  182.     Dub.  Dy.  69.  a. 

So,  if  the  blood  of  the  heir  be  corrupted  by  attainder,  he  shall  not  have 
an  appeal.     H.  P.  C.  182. 

Yet  if  he  die  after  judgment  iu  an  appeal,  his  heir  shall  demand  execution. 
H.  P.  C.  1 82. 

So,  if  the  deceased  leave  a  wife,  who  dies  within  a  year  before  an  appeal 
commenced,  the  heir  of  the  deceased  shall  not  have  an  appeal;  for  the  ac- 
tion was  once  attached  in  another.    H.  P.  C.  181. 


(  /)  3  Inst.  5.  132. 

(g)  It  lies  for  petit  treason,  and  charges  that  /etontte  proiiiorU  et  tx  malUia  prtu^gnUa 
murdracit.     Fost.  393. 
(A)  Dtjurc.    3  Salk.  37.  infra.  (i)  Seen*  at  common  law.    3  Salk.  37. 
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Except  where  the  wife  kills  her  husband.  H.  P.  C.  182.  R.  Cro.  Car. 
531, 

So  an  appeal  may  be  brought  by  the  heir,  though  he  be  an  infant.  H.  P. 
C.  1 83.  and  the  parol  shall  not  demur.     2  Inst.  320.     Mo.  461. 

Or  above  the  age  of  70  years.  H.  1 83.  though  the  defendant  in  such 
case  be  ousted  of  battle.     2  Inst.  320. 

Though  he  derives  his  blood  by  females.     H.  P.  C.  183. 

So  if  an  appeal  be  against  the  heir  himself,  it  may  be  by  the  next,  as  if 
the  immediate  heir  had  died  without  issue  in  the  life  of  his  ancestor.  H. 
P.C.  182. 

So  an  appeal  lies  by  the  wife  upon  the  death  of  her  husband.  By  the  st. 
magna  charta,  34. 

And  she  may  have  an  appeal,  though  she  had  eloped  in  his  life-time.  H. 
P.C.  181. (A:) 

Though  the  husband  was  attainted.     H.  1 8 1  •     2  Inst.  69. 

But  she  ought  to  be  a  lawful  wife ;  for  nt  xmq*  accouph  is  a  good  plea. 
H.  P.  C.  181.     2  Inst.  68.(/) 

And,  if  she  marry  another,  the  appeal  is  lost  for  ever,  though  the  second 
husband  die  before  the  year  expires.  H.  P.  C.  181.  *Semb.  Dy.  88.  b. 
%  Inst.  68. 

[*]So,  if  she  marry  after  judgment,  she  cannot  have  execution.  H.  P. 
C.  181.     2  Inst.  69. 

So,  if  the  wife  be  eloped,  or  divorced,  she  cannot  have  an  appeal.  2 
Inst.  317. 

The  husband  shall  not  have  an  appeal  upon  the  death  of  his  wife,  but  the 
heir.     3  Mod.  1 57. 

There  shall  be  no  appeal  by  the  st.  of  Gloc'.  6  Ed.  1.  9.  upon  a  death 
by  misadventure,  or  st  aefendendo.     2  Inst.  317. 

(A  2.)  For  a  robbery. 

So  a  man  who  is  robbed,  may  have  an  appeal  of  robbery,  or  burglary.  2 
R.  3.  22.  b. 

Or  an  appeal  of  larceny,  if  his  goods  are  stolen.     H.  P.  C.  184. 

An  appeal  of  robbery  or  larceny  may  be  by  a  woman,  as  well  as  a  man* 
H.  P.  C.   184.     2  Inst.  68. 

By  an  infant.     H.  P.  C.  1 84. 

By  the  master  or  servant,  where  the  servant  was  robbed.     H.  1 84. 

By  the  survivor,  where  the  goods  belong  to  several.     H.  184. 

By  him,  who  had  possession  of  the  goods,  though  he  claims  no  property* 
2  R.  3.  22.  b.  (m) 

But  a  villein  shall  not  have  an  appeal  of  robbery  against  his  lord.  H. 
184. 

Nor  an  executor  or  administrator,  for  the  robbery  of  his  testator  or  in* 
testate.     H.  184. 

An  appeal  may  be  against  the  person  who  robs. 

Or  if  A.  rob  B.  and  C.  rob  A.  it  may  be  by  B.  against  C*  St.  P.  C. 
QU  a. 


(*)  3  Salk.  37.  (J)  3  Salk.  37. 

(m)  But  he  must  have  the  possession,  and  not  barely  the  charge,  as  a  butler  or  cook,  &c. 
3  Inst.  108.    2  Hawk.  24ft. 
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(A  3.)  For  a  rape. 

So  a  woman  ravished  may  have  an  appeal  against  the  ravisher,  upon  the 
at.  W.  2.  34.  (n) 

The  appeal  shall  be  by  the  woman  ravished.     St.  P.  C.  61.  b. 

And  if  she  be  a  feme  covert,  she  may  sue  without  her  husband.  Bro. 
Rage,  1.    Cont.  St.  P.  C.  61  a.  (o) 

Or  the  husband  and  wife  may  join.     Bro.  Rape,  1.     St.  P.  C.  61. 

And  by  the  st.  6  R.  2.  6.  if  the  woman  after  the  rape  consent  to  the 
ravisher,  her  husband  shall  have  the  appeal ;  if  no  husband,  her  father ;  if 
no  father,  her  next  of  kin  may  have  it.     H.  P.  C.  1 86. 

If  her  next  of  kin  commits  the  rape,  her  next  after  him  shall  have  it* 

But  a  woman  shall  not  have  an  appeal  of  rape,  if  before,  or  afterward^ 
she  consents  to  the  ravisher.     2  Inst.  433.  (p) 

So  an  appeal  does  not  lie  for  taking  a  woman,  and  marrying  her  contra- 
ry to  the  st.  3  H.  7.  2.  Hut.  3. 

Appeal  of  Mayhem,  vide  Battery,  (£  4.) 

t*](B)  BY  WHOM  IT  LIES. 

An  appeal  shall  be  by  the  wife  of  the  death  of  her  husband  ;  and  in  every 
other  case  by  the  immediate  heir  male.     Vide  ante,  (A  1  •)  (m) 

If  the  heir  be  an  infant,  he  may  be  admitted  to  sue  by  guardian.  Mo* 
461. 

And  the  infant  himself  cannot  afterwards  controul  the  proceeding  in 
court,  or  out  of  court.     R.  1  Sal*  176.  (n) 

(C)  AGAINST  WHOM  IT  LIES. 

An  appeal  lies  against  an  infant.     H.  P.  C.  1 85. 

And,  against  a  monk,  &c.  without  naming  his  sovereign.     H.  1 85. 

So,  against  a  wife,  without  naming  her  husband.  H.  185.  St,  P.  C. 
62.  a. 

So  against  the  husband  and  wife,  though  it  be  for  a  rape  ;  for  the  wife 
may  be  aiding.     Bro.  Rape,  2. 

So  an  appeal  ought  to  be  against  all  the  principals  and  accessories  togeth- 
er ;  for,  generally,  the  plaintiff  shall  have  but  one  appeal.  St  P.  C.  65.  b« 
R.  4  Co.  47*  b. 

And  therefore,  if  he  commences  an  appeal  against  A.  and  several  other 
appeals  against  other  persons  for  the  same  felony,  all  but  the  first  abate. 
St.  P.  C.  65.  b. 

Though  the  plaintiff  be  nonsuited  in  the  first,  after  appearance.  St.  P. 
C.  65.  b. 

Or,  the  defendant  in  the  first  be  convicted,  or  acquitted.  St.  P.  C. 
65.  b. 

But  if  A.  be  accessory  in  another  county  to  a  felony  committed  by  B. 
there  may  be  several  appeals.     St.  P.  C.  65.  b.     Dy.  39. 

'-  ^^m^^^m         m      ■  ■■■-»■■■■        ■—       ,       ,m      —  ■■  — .  ,^  ■■■!■■»■■»■■■■  --  —  "  '"  ■  —  —         -■'  ■-■  -»———■■■  i      —■■■■■■—■■■     ^ 

(n)  And  though  attainted,  may  hare  it  after  pardon.     3  Inst.  215. 
(o)  2  Hawk.  253. 

(  p)  Yet  if  consent  was  subsequent,  the  king  may  sue.     West.  2.  c  34. 
(m)  Where  a  father  attainted  of  felony  is  unlawfully  slain,  the  wife,  not  the  heir,  shall 
have  the  appeal.    3  Salk.  37. 
(n)  Sed  vide  2  Hawk.  240. 
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So  if  A.  be  accessory  after  the  year  and  day,  and  an  appeal  commenced. 
St.  P.  C.  65.  b. 

So  there  may  be  an  appeal  against  A.  as  principal,  and  also  as  accessory. 
St.  P.  C.  65.  b. 

So,  against  A.  quod  proditorie,  &  B.  qMod  fehnice  murdravit.  Cro.  Car. 
531. 

(D)  AT  WHAT  TIME  IT  LIES. 

By  the  common  law,  an  appeal  lay  only  where  the  appellant  had  made 
fresh  suit  to  apprehend  and  convict  the  felon.     2  Inst.  319. 

But  by  the  st.  of  Glocester,  6  Ed.  1 .  9.  an  appeal  shall  not  abate  for  want 
of  fresh  suit,  if  brought  in  a  year  and  day  after  the  fact  done. 

Which  statute  is,  by  construction,  restrained  to  an  appeal  for  the  death  of 

9,  man.  ^      . , .     , 

And  therefore,  an  appeal  upon  the  death  of  a  man  may  be  within  the  year 

and  day,  though  there  be  not  any  fresh  suit.     2  Inst.  320. 

[*]Within  a  year  and  day  after  the  death,  though  the  blow  was  given  be- 
fore.    2  Inst.  320.(o) 

And  if  any  be  accessory  half  a  year  afterwards,  it  may  be  within  a  year 
and  a  day  «fer  his  being  accessory.     2  Inst.  320.      •      •    • 

If  the  year  commences  the  1st  of  January,  it  ends  the  31st  of  December. 

But  after  the  year  a  new  writ  shall  not  be  allowed,  though  the  first  was 

destroyed.    R.  1  Sal.  177.(p) 

And  an  appeal  of  robbery,  &c.  may  be  brought  two  or  three  years  after- 
-wards,  if  there  be  fresh  suit.    H.P.C.  185.     St.  P.  C.  62.  b.fr) 

And  what  shall  be  fresh  suit  shall  be  in  the  discretion  of  the  judges.    H. 

So  an  appeal  for  a  rape  may  be  brought  in  a  reasonable  time ;  for  though 
hy  the  st.  W.  1.  13.  by  which  rape  was  made  only  a  t^spass,  forty  days 
are  limited  for  the  suit;  yet  when  it  was  made  felony  by  the  st.  W.  2.  34. 
no  time  is  limited  for  it.     H.  P.  C.  186. 

(E)  IN  WHAT  COUNTY. 

An  appeal  must  always  be  brought  in  the  county,  where  the  felony  waa 
committed.     St.  P.  C.  63.  a.    Vide  in  Action,  (N  9.) 

3  therefore,  for  a  death  in  Wales,  it  cannot  be  brought  ma  county 

*d\7Cs*^  and  the  dea?  in  another £—£«». 

Hienced  in  either  of  the  counties,  and  tried  by  a  jury  of  both.    St.  P.  C. 
fi^  a      7  Co.  2.  a.     R.  Dy.  46.  a.  .   ,  . 

And  now  by  the  st.  2  &  3  Ed.  6.  24.  it  may  be  com«*nced  and  tried  in 

^Ana'iflhe  gtdV «  ^^VrriJd  into  anofcer  ooonty  an  appeal 
for  laLnyma}  be  brought  there;  but  not  for  the  robbery.    H.P.C.  184. 

7  ^ftheVbe  carried  into  divers  counties,  an  appeal  for  larceny  may  be 
brought  in  either  of  them.     7  Co.  2.  a.  ^ 

«  ,*_  ~,  (p)  t  JW.  Rd.  566. 

ro)3^1k.37.  ft)  *  Hawk:  349. 

(«)  *  Hawk.  *46.  V  r*631j 

Vot.  !•  C1 
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If  a  woman  be  taken  in  one  county,  and  ravished  in  another,  the  appeal 
for  the  rape  ought  to  be  brought  in  the  county  where  she  was  ravished.  H. 
P.  C.  186. 

Though  the  count  mentions  the  taking  in  another  county ;  for,  as  to  so 
much,  it  is  surplusage.     St.  P.  C.  63.  b. 

An  appeal  shall  be  in  the  county  where  the  offence  was  committed,  though 
it  be  within  the  cinque  ports.     R.  Yel.  12.     Cro.  Car.  247. 

(F)  BEFORE  WHOM. 

An  appeal  by  bill  maybe  brought  in  the  county  court,  before  the  sheriff 
and  coroners.  Vide  St.  3  H.  7.  1.  H.  P.  C.  171.  St.  64.  2  Inst.  420. 
Vide  in  Officer,  (G  5.) 

Who  can  only  take  and  enter  the  appeal  and  count.     2  Inst.  32. 

[*]Then  by  certiorari  directed  to  them,  it  shall  be  removed  into  B.  R« 
St.  P.  C.  64.  b. 

So  it  may  be  by  bill  before  the  justices  of  B.  R.  against  any  one  in 
custedS  marS  or  let  to  bail ;  for  they  are  the  sovereign  coroners  of  the 
realm.  H.  P.  C.  179;  St.  64.  b.  2  Inst.  420.  17  Ed.  3.  13.  a.  R. 
Skin.  634. 

Or  before  justices  of  gaol  delivery,  against  any  in  the  gaol  before  them, 
or  upon  bail.     H.  179.     St  64.  b.     2  Inst.  420. 

And  the  appeal  by  bill  supposes  the  party  to  be  in  custody.     1  Sal.  61 . 

But,  if  any  of  the  appellees  are  not  in  gaol,  it  shall  be  removed  by  certio- 
rari into  B.  R.     St.  64.  b. 

So  if  the  justices  of  gaol-delivery  do  not  determine  the  appeal,  it  may  be 
removed.     Kelg.  90. 

So  it  may  be  before  justices  in  eyre. 

And,  by  the  st.  W.  2.  29.  before  justices  of  oyer  and  terminer.     2  Inst. 

So  before  justices  otnisiprtw.    2  Inst.  420. 

So  by  the  st.  1  H.  4.  14.  an  appeal  for  a  thing  done  out  of  the  realm 
shall  be  before  the  constable  and  marshal.     H.  P.  C.  180. 

But  an  appeal  does  not  lie  before  justices  of  peace.  Q.  St.  65.  a.  Semb. 
2  Inst.  420. 

Nor,  by  the  st  1  H.  4.  14.  in  parliament.     St.  65.  a. 

An  appeal  in  the  countv,  or  before  justices  of  gaol-delivery  may  be  re- 
moved into  B.  R.  by  the  plaintiff  or  defendant,  by  certiorari  out  of  chance- 
ry or  B.  R.  St.  P.  C.  70.  a. 

The  certiorari  ought  to  be  directed  both  to  the  sheriff  and  coronere.  St. 
P.  C.  70.  a.  64.  b. 

And  ought  to  agree  with  the  appeal  in  all  respects.     St.  P.  C.  70.  a. 
(G)  HOW  THE  PROCEEDING  SHALL  BE. 

(G  I.)  By  writ 

An  appeal  shall  be  by  writ,  or  by  bill.     H.  P.  C.  1 79.     2  Inst.  420.(*) 
A  writ  of  appeal  by  the  wife  on  the  death  of  her  husband.     Vide  Co. 
J£»nu  57.  a.     2  Sho.  375. 
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By  the  heir  on  the  death  of  his  ancestor.  Co.  Ent,  53.  b.  56*  b.  4  Mod* 
287. 

A  writ  of  appeal  on  a  robbery,  burglary,  or  larceny. 

A  writ  of  appeal  ought  to  be  general  against  principal  and  accessories 
without  distinction ;  for  it  shall  be  distinguished  in  court,  which  are  princi- 
pals, which  accessories.     St.  P.  C.  70.  a. 

And,  it 'shall  be  against  the  principal  and  all  accessories  before  or  after, 
till  the  writ  sued;  for  if  there  are  several  writs  against  them,  all  but  the 
first  abate.     R.  4  Co.  47.  b.(/) 

So  it  may  be  against  one  for  petit  treason,  and  another  for  murder,  in 
the  same  count.     R.  Jon.  425.     Cro.  Car.  531. 

[*]But  a  writ  of  appeal  shall  not  be  against  a  man  as  accessory,  without 
naming  any  principal.     Semb.  Dy.  1 33.  b. 

And,  upon  this  writ  pledges  must  be  returned,  and  if  the  sheriff  return, 
that  he  has  not  found  any,  they  may  be  found  in  court.     Rast.  46.  (t) 

(G  2.)  How  arraigned  upon  it. 

At  the  return  of  the  writ,  the  defendant  if  he  appears  («)  shall  be  brought 
to  the  bar,  and  then  the  appeal  shall  be  arraigned  by  the  appellant's  counsel 
in  French,  and  afterwards  read  in  Latin  by  the  secondary,  and  the  appellee 
shall  plead  to  it.     1  Sid.  324.     2  Jcp.  210.     1  Sal.  61.  64. 

So,  if  only  one  of  the  appellees  appear,  and  the  others  make  default ;  he 
shall  plead. 

At  the  return  the  appellant  may  make  a  warrant  of  attorney,  and  after- 
wards appear  by  attorney,  but  the  warrant  shall  be  avowed  by  him  in  court 
in  person,  or  proved  by  witnesses.     2  Jon.  210.     Vide  Attorney,  (B  5, 6.) 

The  defendant  before  plea  may  demand  oyer  of  the  writ  and  return.  4 
Hfod.  288.  (x) 

And,  if  the  sheriff  has  not  returned  his  writ,  the  court  obliges  him  to  make 
a  return  presently.     8  Bui.  19. 

(G  3.)  Plea  in  abatement. 

If  the  writ  be  defective,  (y)  the  defendant  may  plead  in  abatement  but 
may  also  plead  over  to  the  felony.  Co.  Ent.  57.  a.  4  Mod.  289.  Or  may 
omit  pleading  to  the  felony  ;  for  it  is  well  both  ways.  R.  Sho.  47.  Vide 
Abatement,  (I  10.) 

The  plea  in  abatement  shall  be  recited  by  the  counsel  in  French.     1  Sid. 

324.     Cro.  El.  69. 

After  plea,  there  may  be  a  day  by  dies  datus,  but  not  by  imparlance.  1 
Sid.  325.  (z) 

If  the  writ  abates,  it  is  peremptory,  and  the  judgment  shall  be  quod  <fo- 
fendens  eat  sine  die.     Co.  Ent.  57.  a.     1  Sid.  325.     Carth.  56. 

And  though  the  plaintiff  have  counted,  he  shall  not  proceed  upon  it ;  for 
the  count  depends  upon  the  writ. 


(0  Bat  it  seems  that  the  plaintiff  need  not  count  against  any  but  those  who  appear.  2 
Hawk*  266. 

(0  i.  And  they  ought  to  be  real  pledges.  Str.  855.  Vide  4  Mod.  287.-2.  And  if  the 
writ  is  not  si  vttftctrit  see.  it  shall  be  superseded.    Str.  854. 

(y)  He  has  till  the  quarto  die  post  to  appear.    4  Mod.  99.    5  Burr.  2798. 

(x)  Which  is  granted  not  by  giving  a  copy,  but  by  the  secondary  reading  it.     5  Burr. 

2793. 
(y)  Or  if  another  appeal,  wherein  plaintiff  has  appeared,  pending.    2  Hawk.  276. 

(#)  Vide  5  Burr.  2793.  2798.  f«MSl 
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If  the  defendant  appear  in  person,  and  afterwards  plead  by  attorney,  and 
it  be  demurred  to,  and  the  cause  adjourned,  it  will  be  a  discontinuance.  R. 
I  Sal.  59. 

Vide  Amendment,  (2  C.  !•) 

m 

(G  4.)  By  bill. 

An  appeal  may  be  by  bill  before  the  sheriff  and  coroners  in  die  county 
court,  and  afterwards  removed  into  B.  R.    Vide  ante,  (F.) 

So  it  may  be  commenced  by  a  bill  in  B.  R.  against  him  who  is  in  custodia 
mareschaUi,  or  out  upon  bail.     Vide  ante,  (F.) 

[*]lf  an  appeal  by  writ  abates,  when  he  is  in  custocP  mar1  the  plaintiff  may 
afterwards  proceed  by  bill. 

And  it  is  no  plea,  that  a  writ  is  depending.    Co.  Ent.  59. 

So  it  may  be  removed  by  habeas  corpus  out  of  the  cinque  ports.  2  Rol. 
478.     Yel.  13. 

And  after  removal  into  B.  R.  the  plaintiff  may  declare  in  appeal  against 
the  defendant  in  custoJP  mar*.    2  Rol.  478. 

So,  if  it  come  there  upon  a  writ  of  appeal  directed  to  the  warden  of  the 
Cinque  ports  ;  for  that  was  void.    R.  Cro.  El.  695.     Yel.  1 3.    Co.  Ent. 

59. 

But,  if  he  had  declared  before  justices  of  gaol-delivery,  &c*  before  re- 
moval, he  cannot  afterwards  declare  ae  novo  in  custodia  mar1.  R.  2  Rol. 
478. 

So,  if  the  defendants  appear  at  the  return  of  the  writ  of  appeal,  the  plain- 
tiff cannot  declare  against  them  in  custod?  mar1  before  a  committitur  entered 
upon  the  roll,  (whereby  he  would  waive  his  writ  which  was  abateabie.)  R. 
Cro.  El.  605.      ?    , 

And,  if  there  be  ra&  appeal  for  murder  or  other  offence  against  any  one  in 
custooV  mar1  who  is  arraigned,  pleads,  and  is  tried  in  the  same  term,  it  will 
be  well  upon  the  declaration  only,  though  a  bill  be  not  filed.  R.  1  Rol. 
536.  1.  15. 

So,  if  he  be  arraigned  and  plead  the  same  term,  (hough  he  be  not  tried. 
R.  1  Rol.  536.  1.  20.     Cro.  Car.  532.     Jon.  425. 

But,  if  the  defendant  in  an  appeal  appears,  and  is  not  arraigned  till  ano- 
ther term,  there  ought  to  be  a  bill  filed.  1  Rol.  536.  1.  29.  Cro.  Car. 
532. 

So,  if  he  appears  and  pleads  in  the  same  term  any  plea,  except  not  guilty, 
whereby  an  adjournment  must  be  entered.     R.  Cro.  Car.  532. 

If  an  appeal  and  an  indictment  are  depending  against  B.  at  the  same  time 
and  the  appellant  be  ready  to  proceed,  the  court  ought  to  proceed  upon  the 
*ppeal  first.     Kel.  107.  . 

Vide  Amendment,  (2  C.  1.) 

(G  5.)  Process  for  nonappearance. 

If  the  defendant  in  an  appeal  be  not  in  custody,  nor  appears,  if  it  be  an 
appeal  for  death  before  the  coroner  in  the  county,  it  shall  be  commanded 
to  a  serjeant  of  the  county,  that  he  have  his  body  at  the  next  county  ;  and 
if  he  is  not  found,  an  exigent  shall  issue  against  the  principal,  but  it  shall 
cease  against  the  accessory  'till  the  principal  be  outlawed.  St.  P.  C.  67.  a. 

So  m  B.  R,  after  the  first  capias  returned,  an  exigent  issues  in  an  appeal 
for  death.     St.  P.  C.  67.  a.  ^r 

But  *»  an  appeal  for  robbery  there  shall  be  two  capias1*  before  the  exN 
gent.    St.  Pf  C,  67,  a,  * 
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So,  ainee  the  at.  36  Ed.  3,  14.  which  m  an  indictment  for  felony  gives 
two  capias's  before  the  exigent,  there  shall  be  but  one  capias  in  an  appeal 
for  death  ;  and  two  capias's  before  the  exigent  in  another  appeal.  St.  P. 
C.  67.  a.    Vide  Indictment,  (I.) 

If  the  sheriff  upon  the  capias  returns,  no  pledges  found,  &c.  there  shall  be 
an  alias  capias.    Rast.  Ent.  46. 

If  an  appeal  be  removed  into  B.  R.  by  certiorari,  and  the  defendant  does 
not  appear  at  the  return  ;  the  plaintiff  shall  sue  a  capias  against  [*]him,  and 
«o  to  an  exigent  without  having  a  scirt  facias*    St.  P.  C.  70.  b. 

So  by  the  st  8  H.  6.  10.  if  the  appellee  be  named  of  another  county 
after  return  of  the  first  capias,  another  capias  shall  be  awarded  to  the  sheriff 
of  the  county  where  he  dwells  before  the  exigent  issues.  Vide  St.  P.  C. 
68. 

And,  by  equity,  to  the  lord  of  the  county  palatine,  or  his  lieutenant,  if  the 
appellee  dwells  there*    St.  P.  C.  69.  a. 

The  second  capias  shall  be  returned  in  three  or  four  months  ;  and  if  the 
sheriff  cannot  find  the  appellee  in  his  county,  he  shall  make  proclamation  in 
two  counties  before,  return  of  the  writ.     St.  8  H.  6.  10. 

If  appellees  are  outlawed  in  error  by  both  it  shall  not  be  reversed  until 
both  appear  in  person,  and  have  a  scire  facias  against  the  lords  mediate  and 
immediate*     1  Sid.  316* 

By  the  st.  W.  1.  14.  an  accessory  in  an  appeal  shall  not  be  outlawed  un- 
til the  principal  be  attainted.     St.  P.  C.  46.  a.     2  Inst.  183. 

And  therefore  in  an  appeal  by  writ,  where  it  does  not  appear  who  are 
accessories  until  the  declaration,  and  process  goes  against  all  together  •,  af- 
ter exigent  against  the  defendants,  the  plaintiff  cannot  declare  against  any  of 
tbem  as  accessory.     St.  P.  C.  70.  a.     46  a. 

So,  all  the  principals  ought  to  be  attainted  before  the  accessory  be  out- 
lawed.    2  Inst  183. 

If  the  appellee  be  in  custody  when  the  appeal  is  removed  into  B.  R.  by 
certiorari,  and  the  appellant  does  not  proceed  against  him  ;  the  defendant 
may  have  a  scire  facias  against  him,  and  if  he  be  warned  and  docs  not  ap- 
pear, he  shall  be  nonsuited.  Kel.  91.  St.  P.  C.  70.  b.    Mod.  Ca.  219.  (a) 

So,  upon  two  scire  facias**  and  nihil  returned,  but  without  a  scire  facias 
against  the  plaintiff  he  cannot  be  nonsuited,  because  he  has  no  day  in  court. 
St.  P.  C.  70.  b»     1  Sal.  61. 

(G  6.)  Count. 

When  the  defendant  appears,  the  plaintiff  shall  count  against  him  in  per- 
son.' R.  1  Sal.  64.  62. 

If  but  one  defendant  appears,  and  the  others  make  default,  the  plaintiff 
shall  count  against  all.     4  Co.  47.  b. 

And  upon  appearance  the  defendants  may  be  bailed.     1   Sid.  316.  (6) 

If  the  defendant  appears  at  the  day  of  the  return,  the  plaintiff  ought  to 
count  against  him,  though  be  does  not  return  bis  writ.     R.  Rast.  46. 

The  plaintiff  in  an  appeal  for  death  may  count  against  several  upon  sev- 
eral strokes.    St.  P.  C,  80.  b. 


(a)  If  the  appellee  be  in  custody  of  any  sheriff  or  gaoler,  he  may  be  brought  up  by  ha- 
bttucorptu  directed  to  such  sheriff  or  gaoler.    Str.  854.     5  Burr.  2645.  2648.  2  Blk.  710. 

(o)  1.  Bat  this  is  not  of  coarse.  Str.  855 — 2.  Except  on  appeal  after  an  acquittal  on  in- 
dictment, unless  the  judge  was  dissatisfied  with  tike  acquittal.  Str.  855 — 3.  In  an  appeal 
by  writ  on  the  civil  tide,  two  bail  only  are  required.  Ibid.— 4.  On  the  crown  side  by 
ter/ierori,  four.  Ibid. 
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So,  in  an  appeal  for  a  rape  against  several,  the  plaintiff  ought  to  charge 
all  with  the  rape.     St.  P.  C.  80.  b. 

And  if  it  be  brought  upon  the  st.  W.  2.  she  need  not  eoant  upon  the  stat- 
ute.    St.  P.  C.  81.  a. 

[*]Otherwise,  if  it  be  brought  upon  the  St.  6  R.  2.  6.  by  a  husband,  fath- 
er, tic.     St.  P.  C.S1.  a. 

But  it  is  sufficient  to  say,  conira  formam  statuti,  without  alleging  that 
she  consented  to  therayisher.     St.  P.  C.  81.  a. 

The  count  in  an  appeal  ought  to  have  as  much  certainty  and  exactness, 
as  an  indictment. 

And  therefore,  if  the  count  does  not  shew  the  fact,  with  all  the  circum- 
stances as  exactly  as  it  might,  it  is  bad  :  as,  if  it  does  not  shew,  that  it  was 
by  a  wound,  in  what  part  of  the  body,  of  what  depth,  &c.  if  it  be  deep,  &c. 
and  that  he  died  of  the  same  wound  within  a  year  and  a  day.     2  Inst,  318. 

If  the  wound  be  at  one  day  or  place,  and  the  death  at  another,  and  the 
count  concludes,  et  sic  at  the  first  day  or  place  felonice  rtuirdravit,  it  is  bad  ; 
for  the  felony  is  where  he  died.  R.  4  Co.  42.  a.  b.  2  Inst.  318.  R.  Cro. 
El.   196.  • 

If  the  death  was  without  wound,  the  count  ought  to  shew  with  what  weap- 
on, and  all  the  circumstances  as  exactly  as  it  can.     2  Inst.  318. 

If  without  weapon,  it  ought  to  shew  how,  by  poison,  drowning,  Strang* 
ling,  &c.  with  all  the  circumstances.     2  Inst.  318. 

If  the  count  be  of  a  death  by  a  wound  ;  he  shall  not  be  convicted,  if  the 
evidence  be  of  a  death  by  poison,  drowning,  &c.  2  Inst.  31 9. 

If  it  be  by  the  cousin  and  heir,  he  ought  to  shew  how  he  is  cousin.  St. 
P.  C.  81.  a. 

So  in  an  appeal  for  burglary,  if  the  count  be  burgaliter,  it  is  bad  ;  for  it 
ought  to  be  burglarittr,  or  burgvlariter*     R.  4  Co.  39.  b. 

In  an  appeal  for  robbery,  it  ought  to  shew  the  things  of  which  he  was  rob- 
bed.    St.  P.  C.  81.  a. 

And  an  appeal  for  a  rape  ought  to  say,  felonice  rapuit.     St.  P.  C.  81.  a. 

So  the  count  in  an  appeal  shall  abate,  if  the  fact  appears  by  the  plaintiff's 
own  shewing  to  be  done  by  misadventure,  or  se  defendendo.     2  Inst.  31  7, 

But  by  the  st.  Gloc.  6  fid.  1.9.  an  appeal  does  not  abate  as  formerly,  if 
the  appellant  count  of  the  fact,  the  year,  the  day,  the  hour,  the  time  of  the 
king,  the  town  where  the  fact  was  done,  and  with  what  weapon.     2  Inst. 
317.     St.  P.  C.  80. 

And  if  it  says,  circa  such  an  hour  it  is  sufficient ;  though  it  cannot  say, 
circa  such  a  day  or  year.  2  Inst.  3I8.„  4  Mod.  290.  1  Sal.  59.  Skin. 
443.     Cont.  per  three  Judges,  2  Ace.  1  Bui.  82,  3.     Dub.  3  Mod.  158. 

And  the  precise  day  is  not  necessary ;  for  he  may  be  found  guilty  at  a 
former  or  subsequent  day.     2  Inst.  318. 

So  it  is  not  necessary  to  allege  the  particular  weapon  ;  for  proof  of  any 
other  weapon  is  sufficient.     2  Inst.   31 9. 

So,  if  the  hour  be  omitted,  it  is  not  material.     Semb.  4  Mod.  159. 

So  false  Latin  in  the  count  does  not  hurt.  Semb.  4  Mod.  159.  1  Sal. 
328. 

Nor  dans,  for  dedet  vtdnus,  being  more  certain.  Semb.  4  Mod.  290. 292. 
1  Sal.  60.     Skin.  443. 

Or  the  venue  alleged  in  parochia  de  D.  and  not  in  the  town.  Semb.  4 
Mod.  290.  1  Sal.  60*  But  afterwards  R.  Cont.  per  three  Judges,  Powell 
Ace.  11  Ann.  1  Sal.  60.    D.  Cont  per  Treby ,  3  Mod.  153.  2  Inst.  319. 
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except  where  it  is  in  a  city,  where  a  pariah  is  in  nature  of  a  town  in  the 
country.     Dub.  Carth.  1 7.     Skin*  554. 

[*1Sq  the  count  is  sufficient,  if  it  be  against  A.  who  gave  the  stroke,  and 
B.  who  was  assistant ;  though  the  evidence  be  that  B.  gave  the  stroke,  and 
A.  assisted  him.     3  Mod*  121  . 

So  surplusage  in  the  return,  &c.  does  not  hurt.     R.  Skin*  553. 

(G  7.)  Pleas  in  ban — Not  guilty. 

To  an  appeal,  the  defendant  may  plead  in  bar  of  the  felony,  not  guilty. 
Cro.  El.  69. 

If  there  are  several  defendants  they  may  join,  et  separatim  dicunt  quod 

S"  si  non  sunt  culpabiUs,  upon  which  several  venire  facias's  shall  be  awarded. 
o.  Ent.  57.  b. 

If  an  appeal  charge  only  for  manslaughter,  a  plea  quoad  feloniam  et  mur- 
drum non  culp*  is  well.     R.  2  Cro.  283.     Yel.  204. 

So  the  defendant  shall  plead  not  guilty,  though  it  was  se  defendendo^  fyc. 
for  he  cannot  justify  for  death.     2  Inst.  316.  (c) 

So,  after  a  demurrer  to  the  writ,  return,  and  count  over-ruled,  he  shall 
join  issue*     R.  Skip.  554.  (d) 

(G  8.)  Tender  of  battle. 

So  in  an  appeal  of  death,  the  defendant  may  join  issue  by  battle.  Cro. 
El.  69.     Vide  Battle,  (A  1 .) 

Or  one  defendant  may  tender  battle,  and  another  plead  not  guilty.  Cro. 
El.  69. 

So  in  an  appeal  by  a  wife  for  the  murder  of  her  husband,  the  defendant 
may  plead,  marriage  to  another  husband.     Dy.  296.  a. 

(G  9.)  Autrefois  convict  of  manslaughter,  and  had  clergy. 

So  the  defendant  may  plead  in  bar,  That  he  was  formerly  convicted  of 
manslaughter  upon  an  indictment  for  the  same  felony,  and  had  his  clergy. 
R.  4  Co.  46.  a.     R.  Kel.  94,  &c.     2  Cro.  283.     H.  247.  (e) 

Or  that  he  was  convicted  and  prayed  his  clergy,  though  the  court  would 
consider  whether  it  should  be  allowed  ;  for  the  act  of  the  court  does  not 
prejudice  tbe  party  in  a  case  of  life.  R.  4  Co.  46.  a.  3  Inst.  131.  Co. 
Ent  54.  (/)  R.  Kel.  94.  Conk  1  Sid.  316.  3  Mod.  157.  Dub.  Carth. 
16,17,18.     2Sho.  375. 

Though  the  conviction  was  after  the  appeal,  if  it  be  before  the  defendant 
is  driven  to  plead.     R.  4  Co.  47. 

And  if  an  appeal  be  sued  after  conviction,  and  before  judgment  given  by 
the  court,  it  is  not  a  cause  for  staying  judgment  upon  the  indictment.     Kek 

So  the  court  cannot  deprive  him  of  clergy,  to  give  advantage  to  the  ap- 
peal.    Kel.  106,  108.     Cont.  3  Mod.  158.     4  Mod.  100. 

And  if  they  do  so,  the  conviction,  and  that  he  was  ready  to  demand  his 
clergy,  is  a  bar  to  the  appeal.     Kel.  107.     1  Sal.  63.  (g) 
t    But,  by  the  st.  3  H.  7.  1.  if  a  felon,  murderer,  or  accessory  be  [*Jacquit- 


(e)  3  Balk.  37. 

(rf)  1.  Bat  defendant  haying  pleaded  to  istue,  may  nevertheless  waive  it  and  demur  upon 
the  count.    3  Salfc.  37.— S.  Plea  cannot  be  amended  in  an  appeal  of  murder.    3  Salk.  38. 
(e)  Burr.  J799.    Vide  3  Salk.  38.  (/)  5  Burr.  2801. 

(g)  5  B«uty*801. 
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ted  on  an  indictment,  or  the  principal  attainted,  &c*  the  wife  or  heir  may 
have  an  appeal  against  the  persons  so  acquitted,  or  die  principal  so  at- 
tainted, if  they  be  alive  and  benefit  of  clergy  before  not  had.  And  the  jus- 
tices shall  notdismisshim,  but  remit  or  bail  him  till  the  year  and  day  be  past. 

But  he  shall  not  be  remitted  or  held  to  bail,  if  found  guilty  of  manslaugh- 
ter ;  for  that  is  not  within  the  st.  3  H.  7.     R.  Kel.  25. 

And  therefore,  it  is  not  a  bar  to  the  appeal,  that  the  defendant  was  in- 
dicted, if  he  be  acquitted,  for  the  same  felony.     H.  245. 

Or,  that  he  was  attainted,  if  he  had  not  benefit  of  clergy. 

Or  that  he  was  convicted  by  confession  or  verdict ;  for  the  st.  3  H.  7. 
allows  an  appeal,  if  he  be  acquitted  or  attainted,  a  fortiori  if  he  be  convict- 
ed*    R«  4  Co.  46.  a.     Semb.  1  And.  68. 

So  it  is  not  a  bar,  if  the  indictment  upon  which  be  was  convicted  and  had 
his  clergy,  was  insufficient,  and  no  judgment  upon  it*  R.  4  Co*  47.  a*  2 
Leo.  160.     H.  247. 

So  if  there  was  a  judgment,  when  that  judgment  is  reversed.    H.  247. 

(G  10.)  Former  appeal  against  others  for  the  same  felony. 

So  the  defendant  may  plead,  an  appeal  formerly  brought  against  others 
for  the  same  felony.     4  Co.  47.  b. 

(G  11.)  Autrefoits  acquit  upon  appeal. 

So  the  defendant  may  plead,  autrefoits  acquit  for  the  same  ofience  upon 
an  appeal,  and  vouch  the  record ;  for  he  shall  not  put  his  life  in  jeopardy 
another  time.     St.  P.  C.  105.  (A) 

But,  autrefoits  acquit  upon  an  indictment,  is  no  plea. 

So,  autrefoits  acquit,  pleaded  to  an  indictment  is  not  good,  where  the 
acquittal  was  for  default  of  form,  variance,  &c.     R.  Mod.  Ca.  168. 

(G  12.)  Release  of  the  action  of  appeal. 

So,  a  release  of  the  action  of  appeal,  (i) 

But,  a  release  of  actions  real  and  personal,  is  no  plea.     2  Rol.  461. ' 

So,  if  after  an  appeal  against  a  man  acquitted  upon  an  indictment,  a  re- 
lease be  given  to  him,  he  cannot  be  discharged  without  pleading  the  release ; 
or  if  the  plaintiff  be  nonsuited  upon  the  appeal.     R.  Mod.  Ca.  219. 

The  defendant  in  an  appeal  ought  to  plead  in  person,  and  not  by  attor- 
ney.    D.  3  Mod.  268.    Vide  Attorney,  (B  6.) 

A  plea  in  an  appeal  cannot  be  amended,  though  before  issue  or  demurrer. 
4  Mod.  158. 

If  the  plaintiff  reply  to  the  plea  on  an  appeal,  where  the  defendant  pleads 
a  matter  triable  by  the  common  law,  and  also  to  the  felony,  he  ought  to 
conclude  also  to  the  felony,  otherwise  it  will  be  a  discontinuance*  3  Leo. 
268. 

But  he  need  not,  where  the  defendant  pleads  ne  unques  decouple,  fyc. 
which  is  not  triable  by  the  common  law.    R.  3  Leo.  268. 

[*](G  13.)  Issue. 

If  issue  be  joined  in  appeal,  and  the  plaintiff  does  not  pray  the  inquest, 
the  defendant  may  by  proviso.     St.  P.  C.  71.  a. 

(h)  SSalk.  38.  4    _ 

(i)  1.  So  of  all  manner  of  actions.    3  Inst.  287,  288.-5.  So  of  all  actions  criminal  or 
mortal,  or  concerning  pleat  of  the  crown,    Ibid. 
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If  there  are  several  defendants  there  may  be  several,  or  only  one  venire 
facias,  for  doubt  of  challenge,     R.  Cro.  Car,  532,     Jon.  425. 

The  issue  may  be  joined  to  be  tried  by  the  country,  or  by  battle.  Dr, 
120,     Vide  Battle,  (A  1.)  ' 

It  shall  not  be  tried  by  nisi  prius.     t)y.  46.  a.  (k) 

If  at  the  trial  the  defendant  makes  default,  the  inquest  shall  not  be  taken 
by  default ;  but  if  the  defendant  appeared  upon  the  capias,  a  capias  de  novo 
shall  be  awarded ;  if  upon  the  exigent,  an  exigi  facias  de  novo.  St.  P. 
C.  70.  b. 

Issue  shall  be  joined  at  the  bar  in  French,  and  immediately  thereupon,  a 
venire  facias.  (/)  1  Sid.  3^5* 

When  the  jury  appear,  the  appeal  and  the  several  issues  shall  be  read  to 
them.     1  Sid.  325. 

The  plaintiff  shall  give  evidence  first  to  the  plea  in  abatement,  and  af- 
terwards to  the  felony.     1  Sid.  325. 

And  the  evidence  oh  both  sides  shall  be  upon  oath.     1  Sid.  325.  (m) 

(G  14.)  Nonsuit,  or  verdict* 

If  the  jury  give  a  verdict  for  the  appellee  upon  the  issue  in  abatement 
they  shall  not  give  a  verdict  upon  the  telony.  R.  1  Sid.  325. 

But  if  they  find  for  the  plaintiff,  then  they  shall  answer  as  to  the  felony. . 

And  the  jury  may  find  the  defendant  in  an  appeal  for  murder,  gtiilty  of 
manslaughter.     R.  1  Sid.  325.  Dy.  261.  a.     Mo.  407.     2  Rol.  461. 

But  the  jury  are  not  compellable  to  find  the  manslaughter,  but  may  find 
not  guilty.     Cro.  EI.  276. 

If  the  plaintiff  be  nonsuited  after  appearance,  it  shall  be  peremptory* 
Co.  L.  139.  a.  •  R.  1  Sid.  32.     22  Ass.  pi.  97. 

Otherwise,  before  appearance  in  proper  person.  Dub.  1  Sid.  32.  Cont. 
Cro.  El.  605. 

But,  after  a  verdict  which  finds  the  defendant  guilty  of  manslaughter  on- 
ly, the  plaintiff  cannot  be  nonsuited.     R.  Mo.  405. 

And  if  the  plaintiff  appears  by  attorney  when  he  is  not  demanded,  it  is 
not  a  discontinuance,  but  the  act  of  the  attorney  shall  be  void,  if  the  defend- 
ant will ;  but  if  he  be  demanded  at  any  day,  and  does  not  appear  in  per- 
son, he  shall  be  nonsuited.     R.  4  Mod.  100. 

If  the  plaintiff  be  not  ready  at  any  day  when  be  is  deoi&ndable,  he  shall 
be  nonsuited. 

If.  the  guardian  or  attorney  is  not  present,  when  admitted  by  the  ill  < 

And  though  he  be  sick,  the  court  cannot  give  a  longer  day;     Lat.  173* 

If  the  plaintiff  be  nonsuited  or  releases,  the  king  may  proceed  against  the 
defendant  upon  the  same  record.     Mod.  Ca.  219.     Dy.  120.  b. 

So,  if  the  plaintiff  die  before  verdict.     2  Leo.  33. 

[*]Otberwise,  if  after  verdict,  and  before  judgment.     2  Leo.  83. 

So,  if  the  plaintiff  be  barred  upon  a  demurrer.     Dy.  121. 
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(k)  Except  the  appeal  is  in  London.     811*.  854. 

(0   1.  Which  must  bear  teste  the  clay  of  issue  Joined.     Stf.  854. — 2.  But  it  is  not  a  dis* 
continuance  if  it  is  not  taken  out  and  made  returnable  the  soonest  that  may  be.     Ibid, 
(m)  The  record  of  appellee's  acquittal  on  an  indictment  is  no  evidence.    Str.  854. 
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(G  15.)  Judgment 

The  judgment  in  an  appeal  of  murder  shall  be,  quod  sutpendatur,  fyc.  Co. 
Ent.  60.  b.     2  Inst.  183.     3  Inst*  212.  (n) 

But  if  the  defendant  be  found  guilty  of  manslaughter,  and  has  his  clergy ; 
the  burning  is  not  part  of  the  judgment,  and  therefore  the  king  may  pardon 
it.     Hob.  294.     Dub.  Cro.  El.  632.  682. 

So  in  an  appeal  of  robbery,  after  clergy  allowed,  he  shall  be  delivered  to 
the  ordinary.     2  R.  3.  22.  b. 

(G  16.)  Conviction  in  an  appeal  may  be  pleaded  to  an  indictment. 

If  the  defendant  be  convicted  in  an  appeal  for  felony,   and  is  afterwards 
indicted  for  the  same  felony,  he  may  plead  this  conviction  in  bar  of  the  in* 
dictment :  as*  in  an  appeal  for  the  death  of  a  man,  if  he  be  found  guilty  of 
homicide,  and  has  his  clergy ;  if  he  be  afterwards  indicted  for  murder,  the 
former  conviction  will  be  a  bar.     R.  4  Co.  40.  a. 

So,  a  conviction  in  an  appeal  for  burglary  is  a  good  bar  to  an  indictment 
for  the  same  felony.    R.  4  Co.  39.  b. 

Otherwise,  if  the  count  in  an  appeal  be  discharged  for  insufficiency.  R. 
4  Co.  40.  a. 

Appeal  from  the  admiralty.    Vide  Admiralty,  (G.) 
Bill  by  way  op  appeal.    Vide  Chancery,  (O  2.) 
Appeal  trom  order  of  removal   of  a    pauper.    Vide  Justices  of 
Peace,  (B  74.) 

r to  parliament.    Vide  Parliament,  (L  7.  9.) 

Appeals  to  the  pope.     Vide  Popery,  (A  3. — B  2.) 

Appeal  in  ecclesiastical  courts.    Vide  Prerogative,  (D  13,  &c.) 

APPEARANCE. 

Vide  Pleader,  (B  1,  &c.)    Appeal,  (G  5.) — Chancery,  (T  1,  2.)— Re- 
torn,  (£6.) 

[^APPENDANT  AND  APPURTENANT. 

(A)  APPENDANT  AND  APPURTENANT. 

(B)  WHAT  THINGS  MAY  BE  SO. 

(B  1.)  A  thing  incorporeal  to  a  corporeal,  p.  641. 

{B  2.)  Or,  vice  versa,  p.  642. 

(B  3.)  To  what  thing  the  appendancj  shall  be.  p.  642. 

(C)  WHAT  THINGS  CANNOT  BE  SO.  p.  642. 

(D)  APPENDANCY,  HOW  DESTROYED,  p.  643. 


(n)  And  .  the  ancient  law  was,  that  the  wife  and  all  the  blood  of  the  party  slain,  should 
draw  the  defendant  to  execution.    3  Ins.  131. 
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(A)  APPENDANT  AND  APPURTENANT. 

A  thing  appendant  is  that  which  beyond  memory  has  belonged  to  an- 
other thing  more  worthy,  which  agrees  with  it  in  nature  and  quality.  Co. 
L.  131, b. 

A  thing  appurtenant  is  that  which  commences  at  this  day.  Co*  L. 
121*  b. 

As,  if  a  man  at  this  day  grant  estovers,  common,  &c.  for  an  house,  or 
beasts,  within  the  manor  of  another.     1  Vent.  407. 

If  a  thing,  which  may  be  appendant  or  appurtenant  had  always  passed 
with  the  manor  to  which,  &c.  by  the  words,  cum  pcrtinentHs,  it  must  be 
taken  to  be  appendant.     1  Rol.  230.   1.  27.    Vide  Grant,  (E  9.) 

\  What  shall  be  appendant,  and  what  appurtenant.  Watts  v.  Coffin,  11 
Johns.  Rep.  495.  } 

(B)  WHAT  THINGS  MAY  BE  SO. 

(B  1.)  A  thing  incorporeal  to  a  corporeal* 

And  therefore,  a  thing  incorporeal  may  be  appendant  or  appurtenant  to 
a  thing  corporeal :  as,  an  advowson,  villein,  common,  &c.  may  be  append- 
ant to  a  manor,  house,  or  land.  Co.  L.  121.  b.  1  Rol.  230.  1.  36.  4  Co. 
37.  a.     R.  PI.  Com.  1 70. 

So  common  of  turbary,  estovers,  &c.  may  be  appendant  to  an  house.  Co. 
L.  121.  b. 

So  common  for  beasts  levant  and  couchant  may  be  appendant  to  a  cot- 
tage ;  for  that  has  a  curtilage.     R.  Mod.  Ca.  1 1 4. 

So  common  for  beasts  sans  nombrt,  Semb.  Mod*  Cs|.  1H*  H5<  Vide 
Common,  (B—C.) 

So  an  advowson  may  be  appendant  to  a  manor,  castle,  house,  or  land. 
Co.  L.  122.  a.     1  Rol.  230. 1.  10.     Vide  Advowson,  (B). 

So  a  leet  to  a  manor.     1  Rol.  230.  1.  37. 

So  a  hundred,  rent,  &c.  to  a  manor.     1  Rol.  230. 1.  40. 

So  a  forest  to  a  manor,  honour,  or  castle.     Pal.  60. 

So  a  vicarage  may  be  appendant  to  a  manor,  rectory,  &c.  1  Rol,  231.  1. 
5.     Vide  Esglise,  (H  2.) 

[*](B  2.)  Or  vice  versa. 

So  a  thing  corporeal  may  be  appendant  to  an  incorporeal ;  as,  land  to  an 
office.     Co.  L.  121.  b.     1  Rol.  230. 1.  45.     PI.  Com.  169.  a.  4  Co.  37.  a. 

To  an  office  of  inheritance  only.     Dav.  34.  a. 

Or,  to  an  hundred.     R.  1  Rol.  231. 1.  15. 

So  one  thing  may  be  appendant  to  another,  though  it  be  in  another  coun- 
ty ;  as  an  advowson  to  a  manor,  &c.  in  another  county.  1  Rol.  230. 
1.  52. 

What  things  pass  by  a  grant  cum  pertinentiis,  vide  in  Grant,  (E  9.) 

(B  3.)  To  what  thing  the  appendancy  shall  be. 

An  advowson  is  appendant  to  the  demesnes  of  the  manor,  not  to  the  rent 

or  services.    Co.  L,  122.  a.     1  Rol.  230. 1.  15. 
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And  if  it  be  appendant  to  the  manor  of  A.  to  which  the  manor  of  B.  es- 
cheats, it  continues  appendant  only  to  the  manor  of  A.  1  Rol.  230. 1.  17. 
Co.  L.  1 22.  a. 

So  common  of  turbary,  or  estovers,  is  appendant  to  an  house  where  they 
shall  be  spent,  not  to  land.     Co.  L.  121.  b. 

So  a  seat  in  a  church  is  appendant  to  an  house,  not  to  land.  Co.  L. 
122.  a, 

(C)  WHAT  THINGS  CANNOT  BE  SO. 

But  a  thing  appendant  or  appurtenant  ought  to  agree  with  the  thing  to 
which  it  is  appendant  or  appurtenant  in  nature  and  quality ;  and  therefore, 
a  thing  corporeal  cannot  be  appendant  to  a  thing  corporeal,  Co.  L.  121, 
b.     1  Rol.  230.  1.  34.     4  Co.  36.  b. 

As,  land  cannot  be  appendant  to  other  land.     1  Rol.  230. 1.  50, 

Nor,  to  a  meadow  or  messuage.     PI.  Com.  1 70.  b. 

So  a  meadow  cannot  lje  appurtenant  to  a  pasture,  nor  a  pasture  to  a 
wood.     PL  Com,  1 70.  b, 

iSo,  by  the  grant  of  a  mill,  cum  pertinentiis,  the  soil  of  a  way  immemo- 
y  used  for  the  purpose  of  access  to  the  mill,  will  not  pass.  Leonard 
v.  White,  7  Mass.  Rep.  6.  Vide  Doane  v.  Broad  Street  Association,  6 
Mass.  Rep.  332.  Austin  ?.  Carter,  1  Mass.  Rep.  231.  Doane  v.  Badger, 
12  Mass.  Rep.  65.  Pickering  v.  Stapler,  5  Serg.  &  Rawle,  107.  Hill  v. 
West,  4  Yeates,  142,  153, 155.  } 

And  prescription  does  not  make  a  thing  appendant,  which  does  not 
agree  in  quality  with  the  other.    R.  4  Co.  36.  b. 

Nor,  generally,  a  thing  incorporeal  to  another  incorporeal.  1  Rol.  230. 
1.  30,     4  Co,  36.  b.  • 

As  one  advpwson  to  another  advowson.     1  Rol.  231. 1.  12. 
A  warrant  to  a  leet.  PI.  Com.  168.  b. 
A  leet  to  a  hundred.     PL  Com.  168.  b. 
One  office  to  anpther,     PL  Com.  168.  b. 
Nor  an  advowson  to  the  rent  or  services  of  a  manor.     Sav.  1 05. 
bo  a  thing  spiritual  cannot  be  appendant  to  a  thing  temporal :  as,  tithes 
to  a  manor.     R.  2  Co.  45.  b.  ©        r  >      ««» 

Nor  a  thing  temporal  to  a  thing  spiritual,  or  ecclesiastical :  as,  a  leet  to 
»  church  or  chapel.     Co.  L.  121.  b.     4  Co.  37,  a.  *'       ww 

nJtZJL  lhl?I  TorPor? al  cannot  be  appendant  to  a  corporeal,  which  does 

^STLTS      k    "*? S  as'COmmon  <>f  turbary  cannot  be  appendant 
to  land  but  to  an  house  where  the  turfs  are  to  be  spent.     4  Co.  37.  a. 

^     <C-     g8'  whM?  Cannot  be  dire<%  appendant  or  appurtenant  to  man- 
other  thjing,  may  be  claimed  mediately :  as,  if  a  man  pracribe that all 

jl.2c!?S. J?*         rea6°n  t0°k  thetithes  ^hin  the  manor,  it  is?|Jod 

CoTL.Sf  1.^  Wh0SC  CStat"  hC  *■■  in  the  **"*«*  &c<  have  had  a  leet. 
^  That  all  in  such  an  office  have  constituted  such  an  officer.     1  Rol.  230. 

(D)  APPENDANCY,  HOW  DESTROYED. 

au!1^  °L^PhTrnt  ?  aD°^be  *•*•*  by  itself,  with. 

1*643)     S  '  &C-  the  aPPen<iancy  is  destroyed,  and  that  which 
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was  appendant  becomes  in  gross*  {Vide  Livingston  v.  Ten  Broeck,  16 
Johns.  Rep.  14.  }  Vide  Copyhold,  (Q  4.) 

So  if  the  thing  to  which,  &c.  be  granted,  saving  the  thing  appendant  or 
appurtenant. 

As,  if  an  advowson  appendant  be  granted,  without  the  manor  to  which, 
&c.  or  the  manor,  saving  the  advowson.     Vide  Advowson,  (B.) 

So  though  there  be  a  grant  by  a  husband  seised  in  right  of  his  wife  ;  this 
makes  a  severance  so  long  as  the  grant  stands  in  force. 

So,  if  the  grant  be  for  life,  this  makes  a  severance  during  the  life,  1  Rol. 
233. 1.  10. 

So,  if  a  man  present  to  an  advowson  appendant,  as  to  an  advowson  in 
gross  ;  this  makes  it  disappendant.     1  Rol.  232*  1.  48. 

So,  if  a  manor,  &c.  to  which  waif,  estray,  or  other  franchises  are  append- 
ant come  to  the  king  by  purchase,  or  escheat,  they  are  reunited  to  the 
crown  ;  and  if  the  manor  be  afterwards  granted,  without  express  words,  or 
adeo  plenty  fyc.  they  do  not  continue  appendant.     Co.  L.  121.  b. 

If  a  thing  appendant  be  ever  severed,  it  shall  never  afterwards  be  append- 
ant :  as,  if  the  king  grant  a  manor,  except  the  advowson,  to  B.,who  regrants 
the  manor  with  the  advowson  to  the  king,  and  the  king  afterwards  grants 
the  manor  and  advowson  to  C,  the  advowson  continues  in  gross.    2  Mod.  2. 

APPOINTMENT. 

Vide  Chancery,  (2  F  1,  &c.)— Uses,  (N  11,  &c.) 

APPORTIONMENT. 

Vide  Chancery,  (2  E — 4  N  5.) — Suspension,  (E — G.) 

APPRENTICE. 

Vide  Justices  or  Peace,  (B  53,  &c.) — Ley,  (D  1.) — Lonpon,  (N  2.) — 

Trade,  (D  5,  <^c.) 

[^APPROPRIATION. 

Vide  Advowson,  (D  1,  Sic.) 

APPROVER. 

Vide  Justices,  (V  1,  &c.) — Officer,  (G  6.) 

ARBITRAMENT. 

(A)  ARBITRAMENT,  WHAT.  p.  645. 

(B)  WHO  MAY  BE  AN  ARBITRATOR,  p.  645. 

(C)  WHO  NOT.  p.  645. 

(D)  SUBMISSION. 

(D  1.)  How  it  may  be  made.  p.  647. 
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(D  2.)  By  whom  it  may  be  made.  p.  649. 
(D  3.).  What  things  may  be  submitted,  p.  650. 
(D4.)  To  what  things  a  submission  extends,  p.  651. 
(D  5.)  When  a  submission  may  be  revoked,  p.  653. 

(E)  AWARD. 

(E  1.)  What  shall  be  a  good  one. — It  must  be  pursuant  to 
the  submission.  And  therefore,  shall  be  void  as 
to  a  stranger,  p.  654. 

(E  2.)  When  it  goes  to  a  time  beyond  the  submissioa  p 

655. 
(E  3.)  Or  to  matters  not  submitted,  p.  655. 

(E  4.)  Or  does  not  extend  to  all  the  matters  submitted  ; — 
where  the  submission  is  conditional,  with  an  Ha 
quod,  8r&  p.  656. 

(E  5.)  Or  to  all  the  persons,     p.  656. 

(E  6.)  But  it  is  sufficient,  that  the  things  determined  by  the 

award  are  within  the  submission,  though  a  thing  to 

be  done  be  out  of  it.  p.  657. 
(E  7.)  So  an  award  to  a  6tranger  is  good,  where  he  is  con- 
cerned  only  as  an  instrument  p.  657. 

(E  8.)  And  the  award  is  void  only  for  so  much  as  is  out  of 
the  submission,  p.  658. 

(E  9.)  And  there  shall  not  be  any  forced  construction  to 
make  it  to  be  out  of  the  submission,  p.  659. 

[#](E  10.)  Nor  shall  it  be  intended  to  be  out  of  it,  if  it 
does  not  appear  so.     p.  659. 

An  award  must  be  certain,  p.  661. 

Possible,  p.  662. 

Reasonable,  p.  663. 

Mutual,  p.  663. 

Final,  p.  665. 

Entire,  p.  666. 

Advantageous*  p.  666. 

When  an  award  is  void  for  the  whole,  p.  667. 

When  only  in  part.  p.  667. 

When  an  award  by  parol  shall  be  void.  p.  668. 

(F)  UMPIRE,  p.  668. 

(G)  BREACH  OF  AN  AWARD;  WHAT  SHALL  BE.  p.  671. 
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(E 

11.) 

(E 

12.) 

(E 

13.) 

(E 

14.) 

(E 

15.) 

(E 

16.) 

(E 

17.) 

(E 

18.) 

(E 

19.) 

(E 

20.) 

Who  may  not  to  an  arbitrator.  655 

(H)  WHAT  NOT.  p.  671. 

(I  1.)  REMEDY  FOR  NOT  PERFORMING  AN  AWARD,  p.  671. 

(I  2.)  By  debt.  p.  671. 

(1  3.)  By  assumpsit,  p.  672. 

(I  4.)  By  action  upon  the  obligation,  &c* — How  the  de- 
fendant snail  plead  to  it  p.  672. 

(I  5.)  Plaintiff,  by  his  replication,  must  shew  the  award, 
and  assign  a  breach,  p.  673. 

(I  6.)  And  that  it  was  pursuant  to  the  authority,  p.  674. 

(A)  ARBITRAMENT,  WHAT. 

An  arbitrament  is  the  judgment,  or  decree  of  persons  elected  by  the  par- 
ties, to  arbitrate  of  the  things  submitted  to  them. 

And  five  things  must  concur  to  it.  1.  Matter  in  controversy.  2.  A 
submission.  3.  Parties  to  the  submission.  4.  Arbitrators.  5.  Giving  up 
the  award*    Dy.  217.  a.     Hard.  44. 

(B)  WHO  MAY  BE  AN  ARBITRATOR. 

An  arbitrator  being  a  judge  elected  by  the  party,  every  one  capable  of 
making  an  arbitrament  may  be  an  arbitrator. 

(C)  WHO  NOT. 

But  a  person  ofnonsane  memory  cannot  be  an  arbitrator. 

Nor,  a  person,  who  by  nature,  or  accident,  has  not  discretion.  West 
Symb.  163.  b. 

Or  an  infant.     West  Symb.  163.  b. 

Nor,  a  person,  who  is  not  sui  juris :  as,  a  villein.     West  Symb.    163.  b* 

f*]Feme  covert.     West  Symb.  163.  b. ' 

Nor,  a  person  dead  in  law ;  as,  a  monk,  or  other  man  professed.  West 
Symb.  163.  b. 

A  man  attainted  of  treason,  or  felony.     West  Symb.  163.  b. 

So,  an  arbitrator  ought  to  be  indifferent :  and  therefore,  an  award,  made 
by  corruption,  or  undue  means,  shall  be  avoided  in  equity  (a).  Vide  Chan* 
eery,  (2  K  2,  &c.) 

So  the  party  himself  cannot  be  an  arbitrator  in  his  own  cause.  Hard.  44* 
R.  cont.     4  Mod.  226.  (b) 

And  by  the  st.  9  &  10  W.  3.  15.  any  arbitration  or  umpirage  procured 
by  corruption  (c),  or  undue  means  ((2),  (though  the  reference  was  by  rule  of 


(•)  2  Vera.  251. 

(6)  Rol.   Abr.  Arbit.  A.  2.    Comb.  218. 

(c)  C.  T.  H.  63. 

(a)  1 .  Yet  other  intrinsic  grounds  besides  these  two  may  be  urged. — 2.  For  example,  im- 
proper alterations  by  arbitrator  in  the  award.  6  East,  310.— 3.  Or  his  not  having,  when  he 
made  the  award,  sufficient  documents,  or  information  whence  to  form  a  correct  judgment. 
2  T.  R.  7*1—  i  4.  For  other  instances,  ride  Lewis  v.  Wildman,  1  Day,  153.  Bulkley  r. 
Starr,  2  Day,  553.  Cleary  ».  Ooot,  1  Hayw.  226.  Sampler  v.  Morrell,  2  Bay,  450.  Mul- 
der v.  Cravat,  2  Bay,  376.  Oliver  v.  Heap,  2  Har.  k  BTHen.  477.  Allen  v.  Rairaey,  1 
Conn.  Rep.  569.    Goldsmith's  Admr.  *.  TOley,  1  Har.  k  Johns.  361.     Selby  r.  Gibson, 
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court),  shall  be  void  and  set  aside  by  anj  court  of  law  or  equity,  so  as  com- 
plaint of  such  corruption  or  practice  (e)  be  made  in  the  court  where  the 
rule  for  submission  is  made,  before  the  last  day  of  the  next  term  after  such 
arbitration  or  umpirage.  (/) 

[*](D)  SUBMISSION.  (g> 

(D  1.)  How  it  may  be  made*. 

The  submission  to  an  arbitrament  may  be  by  an  indenture,  with  cove- 
nants to  stand  to  the  award  of  such  persons.     2  Mod.  73. 

1  Har.  &  Johns.  362.  in  not  a.  Baker1!  heirs  v.  Crockett,  Hardin,  397  to  403.  Hopkins  r. 
Sodouskie,  1  Bibb.  148.     Ewing's  Admr.  v.   Beauchamp,  2  Bibb,  456.     Lillard  t>.  Casey, 

2  Bibb,  459.  Ewing  t>.  Beauchamp,  3  Bibb,  44.  Offut  *.  Proctor,  4  Bibb,  952.  New- 
land  v.  Douglass,  2  Johns.  Rep.  62.  Barlow  v.  Todd,  3  Johns.  Rep.  367.  Perkins  v.  Wing, 
10  Johns.  Rep.  143.  Shephard  v.  Watrous,  3  Caines'  Ref>.  166.  Barlow  v.  Todd,  3  Johns. 
Rep.  367.  Cranston  v*  Kenny,  9  Johns.  Rep.  212.  Van  Courtlandt  r.  Underbill,  17  Johns. 
Rep.  405.  Hollingsworth  v.  Leiper,  1  Dall.  161.  Hagner  v.  Musgrove,  1  Dall.  83.  Cha- 
plin 9.  Curwan,  1  Dall.  187.  Junes  t>.  Miller,  1  Dall.  188.  Lattimer  v.  Ridge,  1  Binn.  458. 
Falconer  r.  Montgomery,  4  Dall.  232.  Passmore  *.  Petit,  4  Dall.  271.  Commonwealth  r. 
La  Fitte,  2  Serg.  &  Rawle,  106.    Thompson  v.  White,  4  Serg.  &  Bawle,  141.  }> 

(e)  1.  A  submission  was  to  three  arbitrators  or  any  two  of  them  ;  the  three  had  severa  1 
meetings,  and  heard  the  parties  and  witnesses?  but  one  of  the  arbitrators  not  agreeing  with 
the  other,  the  two  held  private  meetings,  at  some  of  which  they  admitted  one  party  to  be 
present,  and  soon  afterwards,  without  notice  either  to  the  remaining  arbitrator  or  the  op- 
posite party,  employed  the  attorney  of  the  party  who  had  attended  their  private  meetings 
to  draw  up  the  award,  and  then  published  it  so  made  ;  the  award  was  set  aside.  2  Vera. 
514.  Kel.  132.  Vide  1  Atk.  64. — 2.  If,  however,  notice  of  the  meetings  be  duly  given, 
the  mere  absence  of  the  other  party,  or  of  one  of  the  arbitrators,  will  not  in  itself  vitiate  the 
award.  9  Mod.  63.  2  Pt.  Ca.  L.  &  E.  63.  Barnes,  57.  Finch,  87. — 3.  Wilful  neglect 
and  inattention  to  the  suggestions  of  the  parties,  upon  any  material  point,  are  grounds  of  re- 
lief. 3  P.  Wfflg.  361. — 4.  So  an  award  is  avoided  by  the  arbitrator  receiving  other  evi- 
dence, after  notice  by  him  to  the  parties,  (and  in  which  tbey  acquiesced)  that  he  would 
hear  no  more,  notwithstanding  his  oath  that  it  had  no  influence.  6  Ves.  70.— -5.  Yet  an 
arbitrator  does  not  act  improperly,  who,  after  evidence  closed  and  plaintiff  'a  attorney  gone, 
allows  a  witness  for  defendant  to  be  re-examined,  and  himself  to  be  influenced  by  the 
change  in  his  deposition.  1  B.  &  P.  175. — 6.  The  giving  excessire  damages,  affords  an 
inference  of  partiality.  2  C.  C.  140.  1  Vera.  157.  3  Ch.  Rep.  42.-7.  So  the  arbitra- 
tors taking  money  from  one  of  the  parties.    C.  T.  H.  $3.     Cunning.  50.    2  Barnard,  463. 

(/)  1.  The  motion,  from  whatever  cause,  must  be  made  within  the  limited  time.  Con  p. 
23.  Barnes,  55,  56.  2  T.  R.  781.,  1  East,  276.  3  B.  &  P.  244.  7  T.  R.  73 — 2.  Except 
in  the  case  of  awards  made  under  orders  at  nisi  prius.  8  East,  466.  Str.  30!.— 3.  And 
except  where  no  original  authority  is  given  to  the  court  by  the  act.  1  Mars.  471.  6  Taunt. 
1 1 1. — 4.  Where  a  cause  has  been  referred  and  an  award  made,  a  party  cannot  move  to 
enter  a  nonsuit  in  the  action,  unless  this  be  directed  by  the  award.  1  Mars.  238 — 5.  Ob- 
jections on  the  face  of  the  award,  are  the  ground  of  an  application  to  set  it  aside.  1  Fast, 
276.  3  East,  13.  1  Taunt.  48.  sed  vide  And.  297. — 6.  Are  a  defence  to  an  action  for  non- 
performance. Cro.  Eliz,  838.-7.  Or  to  a  bill  to  compel  performance.  1  Ch.  C279. — 8. 
Or  to  a  motion  for  an  attachment.  7  T.  R.  73. — 9.  Nor  in  the  three  last  cases  is  there  any 
limitation  of  time.  7  T.  R  73.  1  East,  276.— 10.  An  award  will  not  be  set  aside  because* 
made  upon  an  improper  stamp.  7  T.  R.  95—11.  Unless  the  application  bo  founded  upon 
some  apparent  objection  to  the  legality  of  the  award,  there' must  bean  affidavit  of  the 
grounds.— 1  ?.  When  when  the  reference  is  by  rule  of  court,  or  order  at  nisi  prins,  in  a  suit, 
must  be  entitled  in  the  cause. — 13.  Secus  where  made  a  rule  of  court  under  the  statute,  no 
cause  depending.     5  East,  21.     1  Smith,  358. 

(g)  1.  An  agreement  to  refer^  tbouzh  under  seal,  will  not  preclude  the  parties  suing;  at 
law.  1  Wils.  !29.  8  T.  R.  139.  6~Ves.  818 — 14  Ve?.  270 — 2.  Nor  filing  a  bin  for  dis- 
covery. 2  Ves.  jun.  129.  4  B.  C.  C.4I  1 — 3.  Or  semblc  for  relief  as  well.  2  Atk.  569. 
2  B.  C.  C.   336.     15  Ves.  10. — 4.  Nor  will  equity  decree  a  specific  performance.     6  Ves. 

815 5.  In  short,  it  seems  to  be  a  nullity.     2  B.  &  P.  131.— 6.  As  to  the  effect  of  a  mbmu- 

*ion}  it  is  no  implied  stay  of  a  suit  pending.  Tidd's  Prac  819.  Ld.  Rd.  789. — 7.  Nor  is  it  a 
waiver  of  a  defence  founded  in  the  illegality  of  the  demand.  1  Esp.  167. — 8.  Nor  it  it  an 
admission  of  assets  when  made  by  an  executor.  5  T.  R.  6. 7  T.  R.  453.-9.  Unless  he 
binds  him-elf  unconditionally  for  performance.  1  T.  R.  691* — 10.  Ncr  do  trustees,  by 
lefcrrine,  incur  a  personal  liability.  3  Esp.  101. 
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Or  by  an  obligation,  with  a  condition  to  the  same  effect. 

Or  by  several  obligations;  for  if  A.  give  an  obligation  to  B.,  and  C« 
another,  the  submission  appears  upon  all*     Cro.  Car.  433. 

So,  there  may  be  a  submission  by  parol ;  and  an  assumpsit  lies  for  non- 
performance of  the  award.  Vide  in  Action  Upon  the  Case  upon  Assumpsit, 
(A  T.)  Vide  post,  (I  1,  3.) 

So,  there  may  be  a  submission  by  several,  though  one  or  two  only  are 
bound  to  stand  to  the  award ;  and  the  others,  who  are  not  bound,  may  have 
an  action  for  the  non-performance  of  the  award.     1  Rol.  249.  1.  35. 

So,  if  a  bond  of  submission  be  made  to  A.  and  B.,  and  it  appears  that  A. 
was  a  trustee  for  B.,  and  the  condition  mentions  the  arbitrators  to  be  elect- 
ed only  on  the  part  of  A.,  yet  here  is  a  submission  by  B.  also.  R.  Lut.  576. 

So,  there  may  be  a  submission  to  stand  to  the  award  of  four,  so  that  an 
award  be  made  by  all  or  three  of  them ;  and  an  award  by  three  will  be 
good.     R.  Mo.  849.     R.  2  Cro.  278. 

So  a  submission  may  be  by  rule  of  court. 

Or,  by  consent  at  the  assizes,  afterwards  made  a  rule  of  court.  Ray.  35. 
1  Sid.  54. 

And,  by  the  st.  9  &  10  W.  3.  15.  all  persons  desiring  to  end  suits,  &c. 
(for  which  there  is  remedy  only  by  personal  action  or  in  equity),  may 
agree,  that  their  submission  (A)  to  the  award  or  umpirage  of  any  persons 
be  made  a  rule  of  any  (*)  of  the  king's  courts  of  record  :  and  may  insert 
such  agreement  in  the  condition  of  the  bond,  &c.  whereby  they  submit : 
and  on  affidavit  thereof  by  one  of  the  witnesses  thereto,  a  rule  of  court  shall 
be  made,  that  the  parties  stand  to  the  award  of  the  [*]said  arbitrators. 
And  if  the  party  disobey  the  award,  on  motion  the  court  shall  issue  process 
of  contempt,  which  shall  not  be  stopt  by  any  other  court  of  law  or  equity, 
unless  on  oath  it  appear  the  arbitrators  misbehaved  themselves. 

The  submission  ought  to  be  made  a  rule  of  court. 

And  if  the  submission  be  by  rule  of  court,  the  court  will  oblige  perform- 
ance, without  making  the  award  also  a  rule  of  court.     Per  Holt,  1  Sal.  71. 

If  a  bond  says,  and  if  he  consent  to  have  the  submission  a  rule  of  court, 
it  is  a  sufficient  consent.     1  Sal.  72. 

If  the  party  does  not  obey  an  award  by  a  rule  of  court,  an  attachment 
shall  be  granted  against  him,  if  he  does  not  show  cause  to  the  contrary  upon 
notice,  upon  which  he  shall  be  imprisoned  for  his  contempt.  St.  9  &  10 
W.  3.  15.     Dub.  Ray.  35.     1  Sid.  452.     R.  1  Sal.  83.  (A) 


(A)  1.  A  verbal  submission  is  not  within  the  statute.  7  T.  R.  1 — 2.  But  a  verbal  award 
is  said  to  be.  Barnes,  54.  scd  vide  Vin.  Abr.  Supp.  H.  a.  1.— 3.  Agreement  to  make  the 
award  authorises  making  the  submission  a  rule  of  court.  2  B.  k  P.  444.  3  East,  603.  over- 
ruling Str.  1178.— 4.  And  submission  may  be  made  a  rule,  after  award  delivered.  1  Bar- 
nard, 152.  Vide  3  P.  Wms.  362.,— 5.  An  agreement  that  the  submission  shall  be  made 
u  a  rule  of  court,"  authorises  making  it  a  rule  of  any  of  (he  king's  courts  of  record.     2  B. 

&  p.  444 6.  A  reference  in  a  cause  caunot  be  made  a  rule  of  court  unless  by  the  parties 

oa  the  record.     2T.  R.  643. 

CO  1.  Hence  of  a  court  of  equity.  3  P.  Wms.  362.-2.  When  performance  will  be  enforc- 
ed by  attachment.  2  Vern.  444 3.  Need  not  be  made  a  rule  of  same  court  in  which  ac- 
tion was  brought.  1  Anst.  273,-4.  And  a  general  reference  to  arbitration  by  parlies  to  a 
suit  in  chancerv,  maybe  made  a  rule  of  a  court  of  law.     14  Ves.  265. 

(k)  I.  Granting  an  attachment  is  in  the  discretion  of  the  court.  Str.  695.  1  Stemm. 
3*6.  2  Ves.  jun.  543.-2.  Nor  will  it  be  granted  in  the  face  of  contradictory  affidavit*.  -- 
3?  To  proceed  by  attachment,  there  must  be  personal  notice  of  the  award,  and  a  personal 
demand  of  the  thing  awarded  ;  notwithstanding  a  given  time  and  place  be  ■pecifed  in  the 
award.  12  Mod.  257.  312.  1  B.  &  P.  394.-4.  The  demand  may  be  made  by  the  party 
himself,  or  by  a  third  person  under  power  of  attorney.  Tidd's  Prac.  83 1 .  2  blfc.  WU--'*'- 
And  at  the  time  of  demand,  a  copy  of  the  rule  must  be  served  upon  the  opposite  PJjJj,  and 
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[*]And  he  must  obey  it,  though  it  be  defective  in  other  respects  :  unless 
it  oe  made  by  practice,  or  corruption,  or  be  irregular.     1  Sal.  71.  73.  83. 

And  it  shall  be  construed  according  to  the  intent,  though  the  expression 
is  not  so  exact.     1  Sid.  54. 

If  he  does  not  obey  an  award,  where  a  verdict  is  given  for  security,  the 
plaintiff  may  take  judgment,  or  have  an  attachment.     1  Sal.  84. 

If  a  stranger  defeats  an  award  made  by  a  rule  of  court,  an  attachment  lies 
against  him.     Sal.  596. 

So,  if  the  party  has  not  satisfaction,  though  he  proceeds  by  way  of  con- 
tempt, he  may  also  proceed  upon  the  bond.     1  Sal.  73. 

Yet  an  award  upon  a  submission  made  a  rule  of  court  pursuant  to  the  st.  9 
&  10  W.  3.  15.  may  be  avoided  for  other  defects,  as  well  as  corruption ; 
otherwise  judgment  will  be  one  way  when  given  upon  a  bond,  and  another 
way  when  given  upon  a  rule  of  court.     R.  in  B.  R.  Pas.  6  Ann. 

If  there  be  a  submission  generally  at  the  assizes,  upon  the  trial  of  a  par- 
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of  the  master's  allocatur  thereon,  if  the  demand  be  of  taxed  coats  ;  and  also  a  copy  of  the 
award,  and  of  the  power  of  attorney,  if  the  demand  be  made  by  a  third  person  ;  the  orig- 
inal role  and  allocator,  and  also  the  award  and  power  of  attorney,  when  required,  (vide 
2  Smith,  61.)  being  produced  and  shewn.  Tidd's  Prac.  831.— 6.  If  the  party  keep  out  of 
the  way,  leaving  a  copy  of  the  award  and  of  the  rule  at  his  house  will  not  be  good  service. 
Beck  v.  Timbrel,  Pr.  Reg.  Vin.  Abr.  Supp.  H.  a.  7.  n.  contra. — 7.  Since  an  inference  of 
personal  service  will  not  be  made  to  bring  a  party  into  contempt.  5  Taunt.  813. — 8.  Alter 
a  regular  demand  and  refusal,  the  court,  upon  affidavit  of  due  execution  of  award  and  pow- 
er of  attorney,  and  another  of  the  service  of  a  copy  of  the  rule,  and  of  the  demand  and 
refusal,  &c.  will  grant  a  rale  for  an  attachment  nisi,  which  they  will  afterwards  make 
absolute  on  an  affidavit  of  service,  if  no  sufficient  cause  be  shewn  to  the  contrary. 
Tidd's  Prac.  831. — 9.  Where  the  submission  is  by  rule  of  court,  or  by  order  of  nisi  pries, 
there  being  a  cause  then  depending,  the  affidavit  for  an  attachment  must  be  entitled  in  the 
cause,  nor  can  the  court  otherwise  notice  it.  Secus  where  the  submission  is  made  a  rale 
of  court  under  the  statute,  there  being  no  cause  depending  ;  though  after  rule  nisi  for  an 
attachment  granted,  the  affidavits  in  answer  to  such  rule  must  be  entitled  u  The  King 
v. ."  Ibid.  5  East,  21.  1  Smith,  358. — 10.  The  affirmation  of  a  quake r  is  not  suffi- 
cient to  found  an  attachment.  Str.  441. — 11.  The  rule  is  never  absolute  in  the  first  in- 
stance. 12  Mod.  317.  1  B.  ft  P.  477.  Forrest,  80 — 12.  And  before  any  application  is 
made  for  an  attachment,  the  submission  must  be  made  a  rule  of  court,  if  not  one  already. 
Str.  1178.  1  Mars.  66V— 13.  And  it  seems  that  if  the  court  be  moved  to  make  the  submis- 
sion a  rule  of  court  after  award  made,  the  award  must  be  produced,  that  the  court  may 
judge  of  its  validity.  Vin.  Arbit.  H.  a.  12— 14.  The  submission  is  made  a  rule  of  court  up  • 
on  affidavit  by  one  of  the  witnesses,  of  the  due  execution  of  the  bond  or  agreement  con- 
taining tho  submission.  Tidd's  Prac.  832.— 15.  And  if  such  witness  refuse  to  make  the 
necessary  affidavit,  the  court  will  compel  him.  Str.  1.  Barnes,  58.  10  Mod.  333. — 16. 
But  where  a  matter  is  referred  to  arbitration  by  rule  of  court,  and  an  award  is  made,  per- 
formance will  be  compelled  without  a  new  rule.  Salk.  71. — 17.  Where  there  has  been 
an  enlargement  of  time,  affidavit  thereof  must  be  made,  though  it  appear  on  the  face  of  the 
award.— 18.  So  due  notice  of  enlargement  to  the  defendant  must  be  shewn.  8  East,  12. 
15  East,  97.  1  Mars.  65.  580.  6  Taunt.  251.— 19.  And  attachment  lies  in  case  of  enlarge- 
ment of  time  under  subsequent  agreement,  though  there  is  no  agreement  for  making  the 

consent  a  rule  of  court.    5  East,  189.   over-ruling  8   T.  R.  87 20.  No  attachment  lies 

against  a  member  of  parliament.  7  T.  R.  171.  448.— 21.  Nor  against  a  party  having 
become  bankrupt.  Cromp.  Prac.  272.  22.  Vide  Str.  1152.— 22.  Unless  the  demand  is  not 
proveable  under  the  commission.  9  East,  318 — 23.  Nor  against  an  administrator,  the  sub- 
mission having  been  by  intestate.  Willes,  315—24.  Quaere,  if  against  a  husband  on  sub- 
mission by  feme  when  sole.     Cromp.  272.     Vide  Dick.  143.  373.     5  Ves.   848 25.  If  the 

award  be  lost,  a  copy  must  be  produced,  verified  by  affidavit,  when  tho  attachment  will  is- 
sue as  upon  the  original.  Str.  526.  Vide  3  Taunt.  45.-26.  Attachment  cannot  be  exe- 
cuted on  a  Sunday.  I  T.  R.  266.  denying  1  Atk.  57 27.  Nor  against  a  privileged  bank- 
rupt.    3  Ves.  554 — 28.     Nor  where  the  award  has  been  put  in  suit.     1  B.  &  P.  81.     Vide 

10  Mod.  332.     Salk.  73.     2  Barnard,  227.     C.  T.  II.  106.     Andr.  299 29.  Yet  putting  it 

in  suit  will  not  discharge  a  previous  attachment.     Ibid 30.  The  attachment  is  determined 

by  defendant's  death.    2  Vern.  444.     Prec  in  Chanc  222 31.  Nor   can  a  scire  facia* 

issue  thereon  against  either  real  or  personal  representative.    Ibid. 
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ticular  action,  yet  the  arbitrators  may  determine  all  other  matters  between 
the  parties.     Per  C.  B.  Pas.  6  Ann. 

If  a  reference  be  agreed,  a  stay  of  proceedings  shall  be  consequent. •    Per 
Twisden,  1  Mod.  24. 

And,  if  there  be  an  action  upon  a  bond,  for  non-performance  ;  it  will  be 
a  good  breach,  that  he  proceeded  to  execution.     R.  2  Jon.  134. 

So,  if  one  serve  a  subpoena  upon  the  other  after  a  submission  by  rule,  it 
will  be  a  breach.     1  Sal.  73. 

But  non-performance  during  contest  is  no  contempt.     1  Sal.  73.  (/) 

So,  if  any  part  of  the  award  be  impossible,  for  the  non-performance  of  so 
much  no  attachment  goes.     1  Sal.  83, 

When  an  award  shall  be  confirmed,  or  avoided  in  equity.  Vide  in  Chan- 
cery, (2  K  1,  &c) 

(D  2.)  By  whom  it  may  be  made. 

Every  one  capable  of  making  a  disposition,  or  a  release  of  his  right,  may 
make  a  submission  to  an  award. 

But  an  infant  cannot  submit  to  arbitrament ;  for  his  submission  is  void. 
1  Rol.  268. 1.  5.  (m)      {  Britton  v.  Williams9  devisees,  6  Munf.  453, 

Selectmen  of  a  town,  in  their  official  capacity,  may  submit  any  matters  in 
which  the  town  is  interested,  by  their  authority.  Inhabitants  of  Boston  ?, 
Brazer,  1 1  Mass.  Rep.  447. 

A  judge  ofprobate  cannot  submit  any  claim  arising  upon  the  administra- 
tion bond.  Thomas  v.  Leach,  2  Mass.  Rep.  152.  Paine  v.  Ball,  3  Mass, 
Rep.  235.  } 

Yet,  if  an  infant  and  a  man  of  full  age  join  in  a  submission,  it  is  good ; 
for  though  the  infant  cannot  be  obliged  to  stand  to  it,  yet  his  submission  is 
only  voidable,  and  he  may  agree  or  disagree  to  the  award  [*]at  his  full  age. 
R.  Lat.  207.     1  Jon.  165.     Dub.  3  Lev.  17.     Semb.  1  Rol.  730.  1.  7.(n) 

And  a  father  may  be  obliged,  that  he  and  his  son  an  infant  shall  stand  to 
an  award  ;  and  such  obligation  binds  the  father.     Semb.  Lat.  207.  (o) 

And  therefore,  if  the  father  pleads  to  the  obligation,  that  his  son  was  with- 
in age,  it  is  no  bar.     R.  3  Lev.  1 7. 

So  a  father  may  submit  for  him  and  his  son,  and  it  is  good  for  the  son. 
Semb.  1  Lev.  139. 

So  a  feme  covert  cannot  submit  herself  to  an  award.(») 

But  the  husband  may  submit,  for  him  and  bis  wife.     Sti.  351.  (q) 

So,  if  the  husband  only  submit,  it  is  sufficient  for  a  debt  due  from  the 
wife  as  executrix  or  administratrix ;  for  the  husband  is  chargeable  with  it 
by  the  intermarriage.     R.  1  Rol.  246. 1.  5.  10. 

So,  if  there  be  a  submission  by  the  husband  only  for  a  lease  for  years,  which 
his  wife  has  as  executrix  ;  and  this  binds  the  wife  after  his  death.  1  Rol. 
245.  1.  50. 


(0  Ld.  Rd.  857.  .„  ^.  j  .  r    *      nu 

(m)  Nor  will  equity  decree  performance  of  an  award  that  will  bind   an  infant.    Un. 

Ca.  279.    2  P.  Wmi.  449. 

(n)  Freem.  62.  139.     Mar.  111.  141, 

(o)  March,  III.  141.  Freem.  62.  139.     Comb.  318.    3  Lev.  17.     1 Will.  28. 

Yp)  1.  Vide  1  Dow.  235.-2.  Unless  the  husband  be  dead  in  law.  2  Vern.  104.  1  J  .  R. 
5.  Cc.  Litt.  133.  a. — 3.  Or  she  be  *  feme  sole  trader  in  London.  2  B.  &  P.  93. — 4.  And 
there  are  particular  cases  in  which  she  not  only  may,  but  ought  to  be  made  a  party  to  a 
submission.     Finch,  180.     1  Rol.  Rep.   268.        # 

f ri  1.  5  Ves.  846.-2.  And  will  be  answerable  for  her  performance.    Ibid. 
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Or  for  a  debt  upon  a  bond  made  to  his  wife  before  coverture.     Mar.  77. 

So,  if  there  be  a  controversy  between  A.  of  the  one  part,  and  B.  and  C. 
of  the  other,  and  B.  submit  for  himself  and  C,  and  there  be  an  award,  that 
B.  shall  pay,  &c. ;  this  is  good,  though  C.  be  a  stranger.  R.  1  Rol.  244. 1. 20. 

So,  if  B.  submit  for  himself  and  his  partner ;  and  the  award  is,  that  B. 
pay.     R.  2  Mod.  228. 

So,  if  B.  submit,  as  the  attorney  (r)  of  C,  B.  shall  be  bound.  R.  1  Sal. 
70.     Skin.  679.(*) 

{  An  administrator  may  submit  a  claim  of  his  intestate  to  arbitration. 
Ailing  v.  Munson,  2  Conn.  Rep.  691.  Whitney  r.  Cook,  5  Mass.  Rep. 
139.     Vide  Lyle  v.  Rogers,  5  Wheat.  394. 

A  guardian  may  submit  in  behalf  of  his  ward ;  and  a  performance  of  the 
award  will  be  a  bar  to  a  suit  for  the  same  cause,  brought  by  the  infant  when 
at  full  age.     Weed  v.  Ellis,  3  Caines'  Rep.  253. 

An  attorney  at  law,  as  such,  has  authority  to  submit  a  cause  to  arbitration. 
Semb.  But  he  cannot  make  a  compromise  for  his  client.  Holker  v.  Par- 
ker, 7  Cranch,  436.  { 

(D  3.)  What  things  may  be  submitted. 

All  personal  actions  and  things  of  an  uncertain  nature  may  be  determined 
by  arbitrament.  (/) 

So  a  debt  on  a  specialty  or  record,  though  certain,  may  be  submitted, 
amongst  other  things.     1  Lev.  292, 

f*JBut  freehold,  or  inheritance  of  lands,  cannot  be  determined  (w)  by  ar- 
bitrament. 1  Rol.  242.  1.  10.  (a?)  {  Vide  Munro  v.  Alaire,  2  Caines' 
Rep.  320.  Duer  v.  Boyd,  I  Serg.  &  Rawle,  203.  Dixon's  les.  r.  Moor- 
head,  cited,  1  Serg.  &  Rawle,  209.  \ 

And  therefore,  there  cannot  be  a  partition  by  an  award  (y)  ;  for  freehold 
does  not  pass  without  livery.      I  Rol.  242.  1.  16. 

So  the  interest  of  an  estate  for  years  cannot  be  transferred  by  an  award  ; 
for  it  is  a  chattel  real.  1  Rol.  242.  1.  20.  Semb,  cont.  Dy.  183.  a.  in 
margf     2  Leo.  104.     Cro.  El.  223. 

Nor  a  thing  certain  (z)  :  as,  a  debt  upon  bond,  by  itself.     1  Lev.  292.  (a) 

41*.  3  W,ls.  374.  Dyer,  217.  b.-2.  Quasre  how  far  an  attorney,  under  the  general 
power  given  him  by  his  client,  for  the  management  of  a  particular  business,  can,  without  the 
express  consent  of  his  employer,  submit  disputes  arising  thereout  to  arbitration.     Vide  g  T. 

412  Skin  ^9  T|W  4f  *n0-  Hi  ¥•  ^  Holt'7*'  12  M°d'  129'  C*rtb- 
412.     bkm.  679.     3   Mils.  374.    Dyer,  217.   b.     1  Ch.  Ca.  86, 

c  Spo*  p      2D4  rePre»«ntalive»  ^y  submit  to  arbitration.     Str.  1144.     1  T.  R,  691. 

Ltt'ao  st  ^li!?"??  if  Pf90nMdv»«°fpw»Woiiers,  binds  the  parish  at  large. 
Litt.  30.--3.  So  assignees   of  bankrupt  may  submit.    5  Geo.  2.  c.  30—4.  But  there  must 

9&1  4  Zt *  CT^B*^' Kre,dK-  W*  ""  ,8  Ww.4.11.  RorArbit.  eI  S6) 
^bJ^bS^;^:.  Wme8'  ■*    6  M°d-  »'• that  -  *"*-  of  partiUo- 

RuntV  3  it  494°1 ^44.'  K  «  "  2  V«*  705'    3  »".  13'     «  B.  *  P.  »,. 
(«)  Rol,  Arbit  T.  ? 
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Or  a  debt  upon  record ;  as,  arrears  of  an  account  found  before  audi- 
tors. (6) 

But  an  award  may  be  made  of  the  arrearages  of  a  rent  reserved  upon  a 
lease  for  years.     1  Kol.  242.  1.  25.  (c) 

So,  if  a  man  be  bound  to  stand  to  an  award,  and  the  arbitrators  make  an 
award,  that  land  shall  be  conveyed  ;  if  the  party  refuses  the  conveyance, 
he  forfeits  his  obligation.     1  Rol.  244.  1.  5. 

So,  if  an  award  be,  that  one  shall  pay  so  much  in  satisfaction  of  a  spe- 
cialty ;  though  the  specialty  is  not  thereby  discharged,  yet  if  he  commences 
an  action  upon  the  specialty  afterwards,  he  forfeits  his  obligation.  R.  1 
Rol.  243.  1.  15.     2  Cro.  447.  (d) 

(D  4.)  To  what  things  a  submission  extends. 

If  there  be  a  submission  (e)  of  all  actions  and  complaints,  causes  of  ac- 
tion are  submitted.     1  Rol.  245.  1.  20. 

If,  of  actions  personal,  ac  sectis  et  querelis ;  actions  real  are  submitted. 
1  Rol.  246. 1.  30. 

If  there  be  a  submission  of  all  matters  between  them  two  ;  an  action  by 
one  of  them,  and  his  wife  against  the  other,  is  not  submitted.  R.  1  Rol. 
246.  1.  15. 

If,  of  all  demands  ;  title  to  land  is  submitted.     Semb.  Kel.  99.  b. 

[*]If,  oi  all  debts  ;  specialties  and  judgments  for  them  may  be  released. 
R.  2  Sand.  190. 

If,  of  all  differences  (/)  ;  all  demands  may  be  released,  (g) 

But  by  a  submission  of  all  actions,  causes  of  action  are  not  submitted. 

1  Rol.  245.  1.  20. 

By  a  submission  of  actions  personal,  suits  and  complaints,  actions  real  are 
not  submitted  ;  for  personal  refers  to  the  whole.     1  Rol.  246.  1.  25. 

(©)  1.  Rol.   Arbii.  R,   1.  6.     1  Lev.  292—2.  Nor  damages  recovered  by  judgment. 
Geuldab.  91. 
(c)  1.  7  East,  80 — 2.  So,  tithes.    3  Taunt.  426. 
(<f)  1.  Crimes,  the  compounding  for  which    would  be  an  offence,  cannot  be  referred. 

2  Vent.  109.— 2.  Otherwise  they  may.  9  East,  497.  Vide  8  T.  R.  520 — 3.  Yet  if  indict- 
ment is  already  preferred,  the  leave  of  the  court  must  be  obtained.  Rex  r.  Coombs,  Rex 
r.  Rant,  Kyd.  64. 

(e)  1.  The  intention,  where  it  can  be  discovered,  must  govern  the  construction.  1  Saund. 
65.  Cro.  Car.  226.-2.  And  where  a  repugnancy  appeared  upon  the  face  of  tho  submis- 
sion, the  first  words  of  the  repugnant  clauses  prevailed.  Poph.  15.— 3.  And  allowance 
will  be  made  for  evident  mistake.  4  Taunt.  254.  2  Ves.  jun.  543.-4.  Or  it  will  be  amend* 
ed.    5  Taunt.  662. 

(/)  An  indictment  for  a  battery  is  not  a  controversy  between  the  parlies*     Freera.  204. 

(g)  1.  Whether  joint  or  so  vend.  Com.  546.-2.  A  reference  of  all  matters  in  difference 
u  between  the  parties  in  the  cause  ;"  and  one  of  all  matters  in  difference  u  in  this  cause 
between  the  parties,"  are  of  different  import.  The  former  extends  to  all  matters  in  dispute 
between  the  parties,  and  the  words  4(  in  the  cause"  are  merely  a  description  of  the  persons, 
net  the  subject-matter  in  dispute.  The  latter  is  confined  to  the  matters  in  dispute  in  that 
cause.  The  addition  to  the  former,  that  the  costs  are  to  abide  the  evont  of  the  reference, 
makes  no  alteration.  Under  the  former  reference,  therefore,  the  arbitrator  may  order  tho 
repayment  by  the  plaintiff  to  the  defendant,  of  money  paid  by  the  latter  to  the  former  un- 
der a  mutual  mistake  of  fact.  2  T.  R.  645. — 3.  Where  a  submission  to  arbitration  is  of 
several  specific  things,  so  that  the  said  award  be  made  in  writing  by  a  certain  day,  or  ct~ 
the  premises,  or  other  words  equivalent  to  a  condition,  the  arbitrators  must  award  specifi- 
cally concerning  the  things  so  mentioned,  without  further  notice  ;  or  the  award  is  bad  for 
the  whole,  and  no  attachment  can  be  obtained  for  the  non-performance  of  it.  3  Smith,  90. 
7  East,  81.— 4.  Arbitrator,  not  bound,  on  a  submission  of  all  matters  in  difference,  to  con- 
sider the  expences  of  a  joint  outlawry,  where  one  of  the  outlaws  only  had  sustained  an 
injury.  1  Moore,  187.— 5.  If  two  partners  refer  all  matters  in  difference  between  them,  the 
arbitrator  may  dissolve  the  partnership.     1  Blk.  475* 
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j  But,  it  seems,  that  a  submission  of  all  demands,  includes  questions  con- 
cerning real  as  well  as  personal  property.  Munro  v.  Ala  ire,  2  Caines'  Rep. 
320.  Sellick  v.  Adams,  15  Johns.  Rep.  197. 

A  submission  touching  divers  other  matters,  as  well  as  those  particularly 
mentioned,  will  extend  to  all  questions  between  the  parties.     Ibid. 

As  to  other  instances  of  the  extent  of  a  submission,  vide  De  Long  p. 
Stanton,  9  Johns.  Rep.  38.  \ 

By  a  submission  by  A.  and  B.  of  the  one  part,  and  C.  of  the  other,  of 
all  matters  between  them,  an  action  by  A.  alone  against  C.  is  submitted  ;  for 
it  shall  be  taken  distributively.     R.  1  Rol.  246.  1.  20.  Semb.  Lut.  1628. 

By  a  submission  of  A.  of  all  matters,  a  debt,  due  from  the  wife  of  A.  as 
executrix,  is  submitted.     R.  2  Cro.  447. 

By  a  submission  to  A.  who  orders  a  lease ;  it. does  not  extend  to  pay- 
ment of  rent  upon  the  lease.  Mo.  3.  (h)  \  Vide  Shackelfood  v.  Purket, 
2  Marsh,  438.  [ 


(K)  1.  The  power  of  awarding  costs,  is  incident  to  the  office  of  an  arbitrator,  unless  it 
be  taken  from  him,  as  by  a  stipulation  that  they  shall  abide  the  event  of  the  award.    2  T. 
R.  644.-2.  A  reference  after  action  brought,  of  all  matters  in  difference,  without  any 
mention  of  costs,  does  not  empower  the  arbitrator  to  award  costs,  as  between  attorney  and 
client.     12  East,  165. — 3.  Where  the  submission  to  an  award  is  by  bond  merely,  the  arbi- 
trators may  award  costs  between  attorney  and  client.     Forrest,  73.-4.  Costs  of  suit  given, 
by  an  award  must  be  common  costs,  unless  the  rule  of  reference  has  specially  ordered  it 
otherwise.     2  Blk.  953.    Cowp.  127. — 5.  Where  a  cause  is  referred,  without  any  provision 
as  to  the  costs  of  the  reference,  each  party  must  pay  a  moiety.     1  Taunt.  165.— 6.  A  rule 
of  reference  directing  that  the  costs  shall  abide  the  event,  applies  to  those  of  the  reference, 
as  well  as  of  the  cause.    9  East,  436.-7.  The  term  costs  in  a  rule  of  reference  does  not  in- 
clude the  costs  of  that  reference.     1  B.  &  P.  34.-8.  Where  all  matters  in  difference  are 
■referred  to  arbitration,  except  the  costs  of  the  action,  and  no  notice  is  taken  of  the  costs  of 
the  reference,  the  latter  are  not  in  the  discretion  of  the  arbitrator.     2  Mars.  524.     7  Taunt. 
213 — 9.  Where  a  cause  is  referred  by  a  rulo  of  N.  P.,  and  the  costs  directed  by  that  order, 
generally,  to  abide  tho  event,  that  must  be  taken  to  mean  the  legal  event ;  and  in  such  case 
the  costs  arc  not  loft  in  tho  discretion  of  the  arbitrator,  but  must  follow  the  rule  of  law.     So 
that  if  he  award  to  the  plaintiff  damages  under  40*.  in  a  species  of  action  in  which  he  could 
not,  upon  a  verdict  below  that  sum,  have  had  full  costs  without  a  judge's  certificate,  he 
cannot  have  more  costs  than  damages.    3  T.  R.    138.    5  East,   489.    2  Smith,  64.— 10. 
Under  a  submission  to  arbitration  of  an  indictment  for  an  assault,  and  all  costs  incident  te 
the  indictment,  or  subsequent  proceedings  thoreon  ;  an  award  of  the  previous  and  subse- 
quent costs  of  the  indictment  is  not  an  excess  of  authority*    7  Taunt.  422.     1  Moore,  120. 
— 1 1 .  Where  a  cause  is  referred  to  an  arbitrator,  and  the  costs  are  to  abide  the  event,  and 
the  arbitrator  awards  a  specific  performance  of  something  to  be  done,  which  proves  that  the 
event  in  fact  is  in  favour  of  the  plaintiff,  he  is  entitled  to  costs,  although  the  arbitrator  does* 
not  award  a  verdict  to  be  entered  in  form.     1  Smith,  426.— «-12.  Where  the  costs  of  the  cause,, 
and  of  the  special  jury,  are  referred  divirim,  the  award  must  specificate  each*     8  East,  13. 
—13.  In  awarding  costs,  the  arbitrator  may  at  once  name  an  express  sum.     C.  T.  H.  53. 
—14.  Or  he  may  direct  that  they  be  taxed  by  the  officer  of  the  court.     Salk.  75.     6  Mod. 
195.    2  Keb.  231.    7  T.  R.  73. — 15.  Or  he  may  award  costs  to  one  party  without  saying: 
more  ;  when  the  court  will  order  a  taxation.     Str.  737.     Sayer,  240.    2  Wils.  267—16.  In 
a  case  in  the  exchequer,  where  the  submission  was  by  rule  of  K.  B.,  and  the  arbitrator  gave 
costs  to  one  party,  to  be  taxed  by  the  master  of  the  exchequer,  the  costs  having  been  taxed 
exceedingly  high,  the  court  refused  to  review  the  taxation,  saying  that  it  might  be  good 
ground  for  applying  to  K.  B.  to  set  aside  the  award ;  but  as  the  reference  to  the  master  was 
iiot  by  them,  they  would  not  interpose.     1  Anst.  273.— 17.  Where  the  arbitrator  derives  a 
power  from  the  submission  as  to  the  costs  of  reference,  these  may  be  taxed  by  the  officer  as 
well  as  the  costs  of  suit,  if  the  precise  sum  be  not  mentioned  in  the  award.     4  Taunt.  658. 
5  Taunt.  342. — 18.   And  where  the  arbitrator  awards  a  sum  to  be  paid  to  himself,  "which  he 
may  do,  it  is  taxable  by  the  master.     3  Taunt.  461.    5  Taunt.  342—19.  When  the  submis- 
sion is  by  rule  of  court,  or  order  of  nisi  prius,  the  arbitrator's  authority  extends  only  to  the 
costs  between  party  and  party,  not  to  those  between  attorney  and  client.     12  East,  165. 
Vide  Pratt  v.  Salt,  Hullock,  424. — 20.  But  where  the  submission  is  by  bond,  since  there  can 
be  no  taxation  by  officer  of  court,  costs  between  attorney  and  client  may  be  given.     For- 
rest,  73. — 21.  If  no  provision  be  made  as  to  the  costs  of  the  reference  and  award  by  the  sub* 
mission,  they  must  be  paid  by  the  parties  equally.     1  Taunt.  165* 
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[*](D  5.)  When  a  submission  may  be  revoked. 

If  there  be  a  submission  to  an  award,  it  may  be  revoked  before  the  award 
made.     Semb.  1  Sid.  281.  (i) 

J  A  party  to  an  arbitration  bond  may,   before  award  made,  revoke  the 

!>ower  granted  to  the  arbitrators :  But  the  penalty  of  the  bond  is  thereby 
brfeited.     Allen  v.  Watson,  16  Johns.  Rep.  205.  } 

If  two  submit  on  one  part,  and  one  on  the  other ;  one  of  those  two  may 
revoke  without  the  other.     1  Rol.  331.  1.  16. 

If  there  be  a  submission  by  a  feme  sole,  who  marries  before  an  award 
made,  it  will  be  a  revocation,  (k) 

So,  if  the  woman  and  B.  submit  on  one  part,  and  the  woman  marries,  it 
will  be  a  revocation  as  to  B.  also.     R.  1  Rol.  331.  1.  45.     Jon.  388.  (/) 

Bat,  if  there  be  a  submission,  and  a  bond  is  given  to  stand  to  an  award  ; 
if  the  obligor  revoke,  he  forfeits  his  bond.  1  Rol.  331.  1.  15.  8  Co.  82. 
a.  (m) 

So,  if  a  submission  be  revoked  ;  it  is  of  no  avail  'till  notice  of  the  revo- 
cation to  the  arbitrators.     R.  1  Rol.  331.  1.  40. 

Yet,  if  the  revocation  is  by  marriage,  they  ought  to  take  notice.  R.  1 
Rol.  331.  1.  48. 

If  the  arbitrators  are  made  commissioners  by  order  of  the  chancery,  to  de- 
termine the  difference,  it  is  no  revocation  of  the  submission  of  the  parties. 
1  Rol.  331.  1.  35. 

[*](E)  AWARD. 

♦ 

(E  1.)  What  shall  be  a  good  one  — It  must  be  pursuant  to  the 
submission.  And  therefore  shall  be  void  as  to  a  stranger.  Vide 
post,  (E  7.) 

An  award  ought  to  be  pursuant  to  the  submission  :  and  therefore,  if  it  be 
made  of  a  thing  merely  out  of  the  submission,  it  is  void.  1  Rol.  242.  1. 
35.  {  M'Cullough  v.  Myers'  Exrs.  Hardin,  201.  Nelson  v.  Andrews,  2 
Mass.  Rep.  164.  Peters  x>.  Peirce,  8  Mass.  Rep.  399.  Cutter  v.  Whette- 
more,  10  Mass.  Rep.  442.  Pratt  t>.  Hackett,  6  Johns.  Rep.  13.  Green  r. 
Miller,  6  Johns.  Rep.  39.  Stanton  v.  Henry,  11  Johns.  Rep."  133.  Solo- 
mons v.  M' Kins  try,  13  Johns.  Rep.  27.  Battey  v.  Button,  13  Johns.  Rep. 
187.     Woglamr.  Burnes,  1  Binn.  109.  } 

As,  if  it  be  awarded,  that  a  stranger  (n)  shall  do  such  an  act ;  it  is  void 
for  so  much  :  as,  that  a  stranger  shall  give  a  bond.  R.  1  Rol.  243. 1.  5. 
247.  1.  10.     10  Co.  131.  b. 

(i)  1.  The  revocation  mast  be  by  the  persons  really  parties  to  the  submission.  2  Keb. 
79.-2.  And  may,  where  submission  is  verbal,  be  verbal  also.  2  Keb.  64. — 3.  Where  by 
deed,  it  must  be  by  deed.  8  Rep.  02.  Brownl.  62.  -J  Van  Antwerp  v.  Stewart,  8  Johns. 
Rep.  97.  2d  edit.  } 

(*)  1.2  Keb.  865.  W.  Jones,  368,— -2.  Yet  it  will  be  a  breach  of  the  submission  bond. 
&  East,  266.  1  Smith,  433. — 3.  Notwithstanding  husband  is  ready  to  submit  anew.  2  Keb. 
865.  3  Keb.  9. — 4.  So  death  is  a  revocation.  1  Mars.  366. — 5.  Though  in  the  case  of  an 
order  of  reference.     1  B.  Moore,  287. 

(f)  Where  a  party  had  judgment  in  an  ejectment,  and  then  referred  the  matter,  but 
before  award  delivered,  sued  out  execution  ;  this  was  held  a  virtual  revocation.  'J'.  Jones, 
134 

(m)   3  Keb.  745.7  East,  607.     5    Taunt.  452. 

(n)  1.  Where  two  only  have  submitted,  the  arbitrator  cannot  take  upon  himself  to  de- 
cide as  to  matters  in  dispute  botween  one  party  and  the  other,  in  common  with  third  per- 
sons, not  parties  to  the  submission.  Rol.  Arbit.  I>.  4.  Scd  vide  Lutw.  530. — 2.  Hence 
semble  an  award  directing  a  qui  tarn  action  to  cease  cannot  be  supported.     Str.  903, 
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That  the  party,  his  wife,  and  son,  shall  join  in  a  conveyance,  is  void  to 
the  wife  and  son.     R.  1  Rol.  248.  1.  10.  259.  1.  30.  (o) 

That  the  lord  of  a  manor  grant  a  copyhold.     R.  Mo.  3. 

That  the  servant  of  A.  who  submitted,  pay  to  the  servant  of  B.  R.  3 
Leo.  62. 

So,  an  award  of  a  thing  to  be  done  to  a  stranger  is  void  (p) :  as,  to  pay 

money  to  a  stranger.     1  Rol.  243.  1.  10.  247.  I.  25.     10  Co.  131.  b.  for  it 

does  not  appear  to  be  any  advantage  to  the  party.     1  Rol.  247.  1.  30. 

[  Vide  Inhabitants  of  Boston,  v.  Brazer,  1 1  Mass.  Rep.  447.  }  Vide  post, 

(E  7.) 

To  assure  lands  to  the  party  and  his  wife,  who  is  a  stranger  to  the  sub- 
mission, is  void  as  to  the  wife.     R.  2  Rol.  243.  1.  12.     Semb.  Mo.  359. 

To  be  bound  with  sureties,  is  void  as  to  the  sureties.  1  Rol.  248.  1.  47. 
R.  3  Leo.  62.  (q) 

[*]To  be  in  such  a  place  with  his  counsel  to  hear  the  award.  1  Rol. 
245.  1.  40. 

So,  an  award,  to  pay  upon  the  land,  or,  within  the  house  of  a  stranger  ; 
for  this  obliges  him  to  be  a  trespasser.     R.  1  Rol.  247.  1.  20. 

Otherwise,  if  it  be,  at  the  house  ;  for  that  does  not  make  him  a  trespasser. 
R.  1  Rof.  247.  1. 15.  249.  1.  25.     R.  3  Lev.  153. 

(E  2.)  When  it  goes  to  a  time  beyond  the  submission. 
So,  an  award  of  a  thing  after  the  time  (r)  of  the  submission  is  void 


8 


'o)  Keilw.  436.     Godb.  165. 

p)  1.  As  if  it  direct  one  party  to  make  a  lease  to  the  other  for  life,  with  remainder  to  J. 
S. ;  the  latter  part  is  void.  Cro.  Eliz.  758. — 2.  And  where  differences  which  had  arisen 
between  A.  and  B.  were  referred  to  arbitration,  and  it  was  awarded  that  B.  should  pay  A*  t 
302.,  in  satisfaction  of  all  sums  due  to  him  out  of  the  estate  of  one  C,  a  stranger  to  the 
submission  ;  held  that  as  it  did  not  appear  that  B.  was  executor  or  administrator  of  C,  or 
was  a  trustee  for  him,  or  that  he  had  any  of  Cs  property  in  his  hands,  or  had  submit- 
ted in  his  behalf,  B.  could  not  be  bound  by  such  an  award.  2  Ley.  235.-3.  There  is, 
however,  a  distinction  to  be  observed,  where  a  stranger  to  the  submission  is  noticed  in  the 
award,  only  as  the  instrument  or  agent  of  one  of  the  parties  ;  under  which  circumstances, 
a  direction  affecting  him  in  such  capacity,  is  valid.  (Infra,  £  7.)— 4.  And  in  favor  of 
awards,  this  will  generally  be  intended,  until  the  contrary  appear. — 5.  Thus,  if  one  of 
two  parties  to  a  submission  be  directed  to  pay  a  sum  of  money  to  a  banker,  or  solicitor  on 
account  of  the  other,  Infra  (E  7.)  Salk.  74.  Ld.  Rd.  123 — 6.  To  deliver  up  any  thing 
to  the  authorized  agent  or  servant  of  the  party  for  his  use.  KeL  127*  Such  directions 
would  be  unimpeachable.— 7.  And  where  that  part  of  an  award,  in  which  the  name  of  a 
stranger  is  introduced,  appears  to  be  evidently  for  the  advantage  of  a  parly,  the  court  is 
very  unwilling  to  interfere  against  the  award.  Rol.  Arbit.  (E  5.)  Ld.  Rd.  123.  2  Bar- 
nard, 291.  Salk.  74. — 8.  As  if  it  were  awarded  that  one  party  should  pay  to  B.,  a  stran- 
ger to  the  submission,  a  sum  of  money  in  which  the  olher  party  was  bound  to  B.  1  Mod. 
9.  2  Keb.  546.  Vide  Rol.  Arbit.  (E  11.)  Cro.  Car.  541.— 9.  In  the  case  of  a  submission 
by  the  trustee,  with  the  assent  of  the  cestui  que  trust,  an  award  of  payment  to  the  ces- 
tui que  trust  would  be  valid,  though  he  were  not  formally  a  party.     1  Lutw.  571 . 

(o)  2  Lev.  6.     1  Leon.  140. 

(r)  With  respect  to  the  time  of  making  the  award. — 1.  Where  no  time  is  limited,  the  ar- 
bitrator may  defer  it  to  what  period  he  pleases  ;  though  either  party  may  request  him  to 
decide  within  a  reasonable  time,  and  upon  his  neglecting  may  revoke  the  submission.  2 
Kcb.  10.  20.  3  M.  &  S.  145 2.  If  the  arbitrator  be  enabled  to  enlarge  the  time  for  mak- 
ing his  award,  he  may  enlarge  it  more  than  once.  1  Taunt.  509.  4  Taunt.  668.— "3. 
And  the  fact  of  having  enlarged  it  need  not  be  stated  in  the  award.  8  East,  12.— 4. 
AVI •. ere  the  time  may  be  enlarged  as  the  arbitrator  may  require,  and  a  judge  think  reason- 
able, the  time  is  duly  enlarged  by  tho  arbitrator's  indorsement,  on  or  before  the  particular 
day,  that  he  requires  an  extension,  though  the  judge's  order  in  confirmation  is  not  obtained 
nn:i)  afterwards.  1  M.  &  S.  1. — 5.  W  here  the  arbitrator  has  no  original  power  to  enlarge 
tlie  tine,  and  the  submission  be  merely  the  act  of  the  parties,  the  time  may  be  enlarged  by 
[*G55] 
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(b)  :  as,  if  it  be  of  rent  which  shall  be  due  at  Michaelmas  next.     R.  1  RoL 
242.  1.  40.  245.  1.  45. 

If  it  awards  a  release  of  all  actions  'till  the  day  of  the  award  made :  for 
this  extends  to  actions  beyond  the  time  of  the  submission.  R.  saepe  1 
Rol.242.  1.45.245.1.  25.  Semb.  cont.  1  Rol.  254.1.  15.  Ace.  1  Rol. 
258.  1.  5.  260. 1.  15.  25.     3  Lev.  188.     R.  2Cro.  353.     R.  1  Sal.  74. 

But  it  ought  to  be  averred,  that  there  are  matter*  arising  between  the 
submission  and  the  time  of  the  award ;  otherwise  it  will  be  good ;  fb*  it 
shall  not  be  intended.     R.  1  Rol.  244.  1.  50.     Vide  post,  (E  10.) 

So  an  award,  that  one  shall  pay  for  writing  the  award,  is  void  for  so 
much  ;  for  this  goes  to  a  thing  happening  after  the  submission.  R,  1  Rol. 
254.1.30.     2  Cro.  578. 

Or,  that  the  parties  shall  pay  the  reckoning  at  the  meeting  of  the  arbi- 
trators.     1  Rol.  254.  1.  35.(/) 

(E  3.)  Or  to  matters  not  submitted. 

So,  an  award  of  a  thing  not  submitted  :  as,  if  the  submission  be,  of  all 
matters  depending  (u)  ,  and  the  award  be,  of  all  matters,  generally.  1  Rol. 
243.  1.  25.(x)    {  Vide  Sessions  v.  Barfield,  2  Bay,  94.  } 

[*]If  the  submission  be  of  all  matters  except  an  obligation  ;  and  the  award 
be  of  all  demands.     R.  1  Rol.  261. 1.  2.(#) 

Or,  if  the  submission  be,  of  all  monies  expended  for  the  wife  at  her  re- 
quest ;  and  the  award  be,  of  all  monies  expended  for  the  wife.  R.  2  Cro. 
639.(z) 

So,  an  award,  to  pay  for  writing  the  award,  is  bad.  R.  2.  Cro.  578. 
Vide  ante,  (E  2.)(a) 

—  -     ■        i    ■  ii»        ..I  i  I.  _ — — ^— 

mutual  consent ;  which  is  done  by  indorsement,  in  general  terms,  on  the  submission  bond* 
— 6.  But  where  the  reference  has  taken  place  under  the  immediate  sanction  oif  the  court, 
a  rule  must  be  obtained  to  authorize  such  enlargement. — 7.  When  the  enlargement  is 
41  until"  such  a  day,  the  word  "  until"  is  inclusive.  3  Br.  C.  C  368 — 8.  The  arbitrator's 
authority  having  been  once  completely  exercised,  is  at  an  end,  and  cannot  be  re vived 
even  for  the  purpose  of  correcting  a  miscalculation.  2  Smith,  400.  6  East,  309.  8 
East,  54. 

(i)  Thus  the  costs  of  the  reference,  where  no  authority  is  given.  Willes,  82  •  Cro.  Jac* 
578.     Forrest,  73.     Barnes,  58.   Sty.  459. 

(f)  Vide  supra. 

(u)  1.  Where  the  submission  is  of  a  particular  difference,  there  being  other  things  in 
controversy,  an  award  of  general  releases,  is  an  excess  of  the  arbitrator's  authority,  and 
invalid.  2  Mod.  309 2.  Certain  differences  respecting  money  transactions,  being  submit- 
ted, the  referee  awarded  that  one  party  should  convey  a  house  and  lands  to  the  othar  ;  and 
held  bad.  C.  T.  Finch,  142. — 3,  But  had  the  submission  been  of  all  demands  between 
the  parties,  it  seems  that  the  direction  would  have  been  valid.  Keilw.  99.  Br.  Arbit.  22. 
Ld.  Rd.  115. 

(x)  1.  So  of  all  actions,  and  the  award  be  of  causes  of  action.     Rol.  Arbit.  C.  1.  See  3 
Bnlst.  312. — 2.   Secus  had  the  submission  been  of  all  actions  and  quarrels.    Ibid. 

(y)  So  where,  upon  a  reference  of  certain  distinct  things,  the  arbitrator  professes  to  de- 
cide upon  a  bond,  which  it  was  clearly  intended  should  not  be  submitted  to  him.    C.  T. 
Finch,  185.  - 

(*)  1.  Upon  reference  of  all  matter  in  difference  between  partners,  arbitrator  may  award 

a  dissolution  of  partnership.     1   Blk.  475 2.  So  that  so  much  a  year  shall  be  paid  for 

tithes,  upon  a  submission  of  a  controversy  between  a  parson  and  his  parishioners,  relative 
to  the  payment  of  tithes  in  kind.  Rol.  Arbit.  D.  8 — 3.  So  of  undivided  moieties  of  tithe 
to  two  rectors,  under  submission  of  a  question  of  right  thereto.    3  Taunt.  426. 

(a)  1.  Vide  supra.— 2.  So  by  awarding  the  submission  bonds  to  be  given  up.    Ld.  Rd. 
533. 
Vol.  I.  84  [*665[ 


066  ARBITRAMENT. 

(E  4)  Or  docs  not  extend  to  all  the  matters  submitted.  Where 
the  submission  is  conditional  with  an  ita  quod,  &c  Vide  post, 
(E  5.) 

So,  if  a  submission  be,  ita  quod  fiat  de  pramissis,  the  award  shall  be  of  all 
matters  in  controversy,  of  which  they  have  knowledge  ;  otherwise  it  will 
be  void.     R.  1  Rol.  256. 1.  27.     R.  8  Co.  98.  a. 

So,  if  a  submission  be,  of  all  matters  ita  quod  the  same  award  be  made 
such  a  day,  omitting,  that  it  be  made,  de  pramissis  ;  for  the  words,  the 
same  award,  &c.  are  tantamount.     R.  Cro.   El.  838.     Lut.  533.(i) 

If  there  be  a  submission  to  the  award  of  .A.  and  B.  ita  quod,  &c.  and  if 
they  do  not,  to  an  umpire ;  the  clause,  ita  quod,  extends  to  the  umpirage. 
R.  1  Lev. 140. 

And  therefore,  if  there  be  a  submission  of  such  and  such  things  specially 
"  named,  ita  quod,  &c.  an  award  not  made  of  all  is  void ;  for  they  ought  to 
take  notice  of  them,  being  specially  named  in  the  submission,  without  other 
information.     R.  1  Rol.  256.  1.  35. 

If  a  submission  be  ita  quod,  &c.  the  award  is  sufficient,  if  it  be  of  all  mat- 
ters notified  to  the  arbitrators,  though  there  be  other  matters  not  notified. 
R.  2  Cro.  200.(c) 

And,  it  is  not  sufficient  in  pleading  to  say,  that  it  was  made  de  prcemissis, 
if  the  award  does  not  import  it.     1  Sal.  70. 

(E  5.)  Or  to  all  the  persons. 

So,  if  there  be  a  submission  of  all  controversies  between  A.  and  B.  of 
the  one  part,  and  C.  of  the  other,  ita  quod,  &c.  an  award  of  all  between  A. 
and  C.  omitting  B.  is  void.     R.  1  Rol.  261.  1.  15.(d) 

[*]So,  if  A.  submits  for  himself  and  his  son  all,  &c.  ita  quod,  &c,  an 
award  between  A.  and  the  other,  if  nothing  be  done  quoad  the  son,  is  void 
for  the  whole.     R.  1  Lev.  139,  140. 

But,  if  the  submission  be  general,  without  an  ita  quod,  &c.  the  award 
may  be  of  part  of  the  matters  in  difference.  1  Rol.  256. 1.  5.  10.  R.  Cro. 
El.  838.     R.  8  Co.  98.  a.  (e) 

Though  three  things  in  particular  are  submitted.  1  Rol.  256.  1.  15.  8 
Co.  98.  a. 

Though  all  actions  real  and  personal  are  submitted,  and  nothing  awarded 
as  to  the  real.     1  Rol.  256. 1.  20. 

So,  if  the  submission  be,  ita  quod  it  be  signed,  sealed,  and  delivered  by 
the  arbitrators  as  their  deed  ;  it  is  not  good,  if  it  be  sealed  and  delivered  as 
their  deed,  but  not  signed.     R.  1  Rol.  245.  1.  10.     Vide  post,  (I  6.) 


(•)  1  Lutw.  202.  Willes,  268.  7  Mod.  349.  7  East,  80.  Vide  8  East,  12.  16  East,  58. 
6  Ves«  70. — 2.  Yet  in  any  case  where  the  submission  is  of  all  controversies  xmttl  a  particu- 
lar day,  and  an  award  is  made  upon  a  previous  day,  unless  it  be  shewn  specially  that  a  dif- 
ference did  arise  between  those  days  it  will  not  be  presumed.  Rol.  Arbit.  M.  5.  Cro.  Elk. 
868.    Cro.  Jac.  216. 

(c)  1.  Rol.  Arbit  B.  24.-2.  And  whether  notification  was  given  to  the  arbitrator  is 
matter  of  evidence.     16  East,  213.    Vide  Eq.  Ca.  Abr.  82.    C.   T.  Jf.  389.    Ca.  Ch.  186. 

(d)  Vide  Hardr.  399. 

(«)  1.  Provided  no  such  connexion  exist  between  those  omitted  and  those  decided,  as  to 
leave  any  uncertainty  upon  the  face  of  the  award.  Rol.  Arbit.  L.  2  Vera.  109.  Brownl. 
309.  Cro.  Eliz.  838.  1  Keb.  886.  1  Taunt.  649.  8  East,  450— 2.  And  quaere  whether 
this  distinction  between  a  general  and  a  conditional  submission  does  not  obtain  in  a  court 
of  equity.     Vide  1  Ca.  Ch.  86.  186.    2  Vern.  109. 
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Ita  quod  it  be  made  and  ready  to  be  delivered  ;  it  ought  to  be  in  writ- 
ing, otherwise  it  is  not  ready  for  delivery*  Cont.  Dy.  218.  b.  Co.  Ent. 
126.  pi.  10.  R.  ace.  1  Ann.  in  C.  B.  Mod.  Ca.  176.  R.  cont.  3  Ann. 
in  B.  R.     Mod.  Ca.  160.  176.     Sal.  75.     Vide  post,  (I  6.) 

(E  6.)  But  it  is  sufficient,  that  the  things  determined  by  the  award 
are  within  the  submission,  though  a  thing  to  be  done  be  out  of  it. 

But,  if  a  thing  awarded  to  be  done  be  out  of  the  submission,  it  is  not 
material,  if  the  matters  for  which  the  award  is  made  are  within  it :  as,  if 
the  award  be,   that  the  parties  sign  and  seal  the  award.     1  Rol.  245.  1.  30. 

That  one  of  them  shall  give  an  obligation,  horse,  &c.  to  the  other  in  sat- 
isfaction of  all  matters  submitted.     1  Rol.  245. 1.  35.  243.  1.  40.  45. 

That  he  shall  give  or  redeliver  an  obligation,  made  after  the  submission 
and  before  the  award,  in  satisfaction  of  all  differences  between  them.  R. 
1  Rol.  243.  1.  40. 

(E  7.)  So  an  award  to  a  stranger  is  good,  where  he  is  concerned 

only  as  an  instrument. 

So  an  award  of  a  thing  to  be  done  to  a  stranger  is  good,  where  the  stran- 
ger is  only  an  instrument ;  as,  to  pay  money  to  a  stranger  for  the  use  or 
benefit  of  the  parties.     Semb.  1  Rol.  247. 1.  30.  55.  249.  1.  15.  30. 

To  surrender  a  copyhold  into  the  hands  of  two  tenants,  though  they  are 
strangers.     R.  1  Rol.  247.  1.  40. 

To  pay  in  vel  addomum  A.  who  is  a  stranger.     R.  3  Lev.  153.     R.  Cro. 

Car.  226.     1  Rol.  6. 

That  he  shall  make  a  feoffment  with  a  letter  of  attorney  to  B.  to  make 
livery  ;  forB.  is  but  an  instrument.     1  Rol.  247.  1.  45. 

That  one  shall  acquit  the  other  of  an  obligation,  in  which  both  are  bound 
to  B.     R.  1  Rol.  248. 1. 15.     1  Mod.  9.     Jon.  431. 

PMThat  he  shall  levy  a  fine  ;  though  that  is  the  act  of  the  court.     1  Rol. 

248. 1.  50. 

That  he  shall  enfeoff  a  stranger.     1  Rol.  249.  1.  20. 

That  cestui  que  use  shall  cause  bis  feoffees  to  make  a  release  to  one  in 

possession.     Lut.  576. 

So  that  be  pay  money  to  a  stranger,  where  it  appears  to  be  for  the  benefit 

of  the  parties.     1  Sal.  74.  .  _ 

So  if  the  contrary  does  not  appear,  it  shall  be  intended  for  their  benefit; 

Semb.  1  Sal.  74.  .  .  ,       ,    , 

So,  where  there  is  a  submission  by  several  persons  jointly,  though  they 
are  severally  bound,  an  award  as  to  all  is  good  ;  and  m  a  declaration 
against  one  of  them  upon  his  bond,  if  it  be,  that  neither  he  nor  the  others 
Mid,  it  is  well ;  for  upon  the  whole  declaration  and  matter  disclosed,  it 
appears  that  they  are  not  strangers.     1  Rol.  248. 1.  5. 

So  if  a  submission  be  by  several  who  are  severally  bound,  an  award  that 
A  and  B.  pay  is  good  ;  for  upon  the  whole  of  the  case  it  appears,  that  B., 
AoSgh  not  Earned  in  the  bond  given  by  A.  is  not  a  stranger.  R.  Cro.  Car, 

43So,  where  there  is  a  submission  by  a  trustee,  with  the  assent  of  the  cestui 
cue  trust  ;  an  award  of  payment  to  the  cestui  que  trust  is  good.  R.  Lut.  577, 
q  Sphere  there  is  a  submission  by  an  husband  for  a  debt  due  to  his  wdfe 
bXe^overture  >  an  award  of  payment  to  the  husband  and  wife  is  good. 
Mar.  78.  Lut.  576.  [*658l 
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So,  whefe  *  payment  to  a  stranger  appears  to  be  for  the  advantage  of  the 
party,  it  shall  be  good  ;  as  if  an  award  be,  that  he  pay  to  A.  to  whom  hia 
surety  was  bound  for  him.     R.  1  Rol.  247. 1.  35. 

That  he  pay  to  the  servant  of  B.  who  submitted.  R.  3  Leo.  62.  Dy.  242. 

b,  in  marg. 

But  an  award  does  not  bind  a  stranger  to  do  any  act,  as  a  release,  con- 
firmation, &C.      MO.  3.  «r 

(E  8.)  And  the  award  is  void  only  for  so  much  as  is  out  of  the  sub- 
mission.    Vide  post,  (E  19.) 

So,  if  an  award  exceeds  and  goes  to  matters  out  of  the  submission,  it  is 
good  for  so  much  as  ia  within  the  submission ;  as  if  an  award  be,  that  A. 
*nd  a  stranger  pay,  &c.  it  is  good  against  A.,  and  he  is  bound  to  pay,  though 
it  be  void  as  to  the  stranger.  R.  1  Rol.  244.  1.  25.  {  Vide  Cartwright  *. 
Trumbo,  1  Marsh.  359.  Munro  v.  Alaire,  2  Caines'  Rep.  320.  Strong  v. 
Ferguson,  14  Johns.  Ren.  161.  } 

So,  if  a  submission  be  ibr  himself  and  B.,  and  there  be  an  award,  that  the 
obligor  pay  so  much  for  himself  and  B.,  it  is  good.     R.  1  Rol.  244.   1.  20. 

If  there  be  a  submission  of  suits  for  tithes  ;  an  award,  that  one  shall  dis- 
continue all  suite,  when  there  are  suits  for  other  things  depending,  though 
it  be  void  for  those,  is  good,  and  he  ought  to  discontinue  the  suits  for 
tithes.     R.  1  RoL  258. 1.  40.    2  Cro.  664. 

If  there  be  an  award,  that  an  husband  and  his  wife  make  an  assurance ; 
it  fegood  for  the  husband.     R.  1  Rol.  259.  1.  20. 

That  A.  be  bound  with  sureties,  &c.  shall  be  good  as  to  A.  R.  2.  Lev.  6. 
R.  Sho.  82.     Carth.  159. 

That  A.  shall  make  a  release  to  a  day  after  the  submission,  shall  be  void 
for  the  time  after.     R.Win.  1. 

[*](E  9.)  And  there  shall  not  be  any  forced  construction  to  make 

it  to  be  out  of  the  submission. 

And  there  shall  not  be  a  strained  construction  to  make  it  to  be  out  of  the 
submission  :  and  therefore  if  there  be  a  submission  of  all  actions  personal 
ita  quod,  fyc.  and  .the  award  be  de  et  super  prcemissis,  that  one  shall  pay  so 
much  at  a  future  day,  and  then  shall  make  a  release  of  all  actions  personal 
the  release  shall  be  only  of  actions  Hill  the  submission.  1  Rol.  256.  1.  45. 
R.  2  Mod.  1 70. 

If  a  submission  be  of  all  matters,  and  an  award  that  he  shall  pay  so  much, 
and  if  there  be  proof  that  he  receives  more,  then  he  shall  pay  that  also ;  by 
which  there  appears  a  doubt  of  a  thing  which  was  not  determined  ;  yet  it 
shall  not  be  intended,  that  such  doubt  was  among  the  parties  before  the 
submission,  but  only  among  the  arbitrators.     R.  1  Rol.  25^.  1.  45. 

If  a  release  be  awarded  of  all  demands  generally ;  it  shall  not  be  con- 
strued of  demands  after  the  submission.  K.  Hut.  29.  R.  3  Lev.  188. 
344.     Sho.  373. 

Jf  an  a, ward  de  et  super  pramissis  be  of  10/.  in  satisfaction  of  a  debt  then 
(due ;  it  shall  not  be  intended  due  at  the  time  of  the  award,  and  not  at  the 
Jime  of  the  submission.     R.  2  Cro.  285.     R.  Cro.  El.  861. 

So  an  award  de  pramissis  to  pay  10/.  at  Michaelmas  next,  and  then  to  re- 
lease ail  matters ;  the  release  shall  be  restrained  to  the  matters  submitted, 
and  others  shall  not  be  intended  unless  they  are  shewn.  R.  Hob.  1 90,  191. 
Mo.  835. 
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So  an  award  to  release  an  action  then  depending  shall  be  intended  de- 
pending at  the  time  of  the  submission.     Dub.  Cro.  El.  1 3. 

So  an  award  of  general  releases  extends  only  to  matters  at  the  time  of  the 
submission.     R.  3  Mod.  264. 

So  a  submission  of  all  matters,  ita  quod,  &c.  An  award  of  all  matters, 
except  an  obligation  which  shall  stand  in  force,  is  good ;  for  the  award  ex- 
tends to  this  obligation,  viz.  that  it  shall  not  be  discharged.  R.  1  Rol.  257. 
1.J2. 

A  submission  of  wood,  underwood,  &c.  ita  quod,  &c,  An  award  de  pra- 
nrissis  that  one  shall  have  die  underwood,  and  shall  release  all  demands, 
is  good ;  for  this  determines  the  dispute  as  to  the  wood.  R.  1  Rol.  257. 
1.  5. 

(E  10.)  Nor  shall  it  be  intended  to  be  out  of  it,  if  it  does  not  ap- 
pear so. 

And  if  it  does  not  appear  not  to  be  pursuant  to  the  submission,  it  shall 
not  be  intended  (A :  and  therefore,  if  an  award  de  pramissis  be  of  all  mat- 
ters 'till  the  time  or  the  award,  it  is  good,  unless  it  be  averred,  [*]that  mat- 
ters arose  between  them  after  the  submission  before  the  time  of  the  award. 
R.  1  Rol.  244.  K  50.  258. 1.  20.  260.  1.  10.  20. 

So  if  an  award  be  that  one  shall  release  all  actions  at  the  time  of  the  re- 
lease ;  unless  it  appears,  that  there  were  actions  after  the  submission  before 


(/)  1.  Every  reasonable  intendment  shall  be  made  to  support  an*  award.  Burr.  £75. 
Kei.  165-  2Atk.  504.  Amb.  .245.  2  Keb.  403.  Ld.  Rd.  612.  *  Mod.  231.  10  Rep. 
57.  2V«nt.  115.  Cro.  Car.  434.  Cro.  Eli*.  66.  2  Wilt.  267.  8  T.  R.  571.  8  East, 
444.  Ld.  Rd.  1096.  Str.  1082.'  Salk.  74.  1  Br.  P.  C.  530.  Aleyn.  51.  5  Taunt.  454. 
—2.  And  where  the  submission  is  conditional,  then  if  the  words  used  by  the  arbitrators  be 
in  their  own  nature  more  comprehensive  than  those  of  the  submission,  yet  it  shall  be  in- 
tended thiat  there  is  no  other  matter  between  the  parties  to  which  they  can  apply ;  and 
on  the  other  hand,  if  the  words  be  too  narrow  to  embrace  the  whole  matter  submitted,  yet 
the  presumption  shall  be  that  no  more  was  in  controversy,  unless  the  contrary  be  shewn . 
6  Mod.  231.  Cro.  Jac.  200.  Cro.  Eli*.  177.  Cro.  Jac.  664.  2  Saund.  188.  3  Bulst.  311. 
Cro.  Car.  216.  Rol.  Arbit.  M.  5.  Cro.  Jac.  577.  8  Rep.  98.  a.  Rol.  Arbit.  L.  7.  8.-3 
Formerly  greater  strictness  of  construction  prevailed  than  at  present.  Rol.  Arbit.  Q.  6.  K. 
15.  Yelw.  97.  Brownl.  92.-4.  And  now  the  intention  of  the  arbitrators  is  the  real  object 
to  be  considered.  Palm.  108.  3  Bulst.  62.  Ld.  Rd.  124.  6  Mod.  34.  2  Mod.  169.— 5. 
•And  trifling  inaccuracies  will  be  disregarded,  insensible  words  rejected,  and  any  ambigui- 
ties  of  expression  so  construed  that  the  award  may  stand.  3  Lev*  138.  Forrest,  79.  Sep 
Rol.  Arbit.  K.  13.  3  Lev.  18. — 6.  Where  an  arbitrator  awards  something  certain  to  one 
party,  such  party  delivering  up  a  particular  instrument,  paying  so  much  money,  or  the 
tike,  it  is  construed  that  in  these  words  are  implied  directions  absolutely  binding  on  the 
party  to  deliver  up  the  instrument,  pay  the  money,  &c.  as  the  case  may  be.  Cro.  Eliz. 
til.  1  Sid,  54.  3 Lev.  58.-7.  With  respect  to  money  awarded  from  one  party  to  the 
other,  and  no  time  mentioned  within  which  it  is  •  to  be  paid,  it  will  be  intended,  that  it  is  to 
be  paid  within  a  reasonable  time.  21  Edw.  4.  38.  et  vide  Jenk.  136.  Vin.  Q.  11. 
Brownl.  53.— -8.  The  general  words,  u  costs,  charges,  and  expences,"  mean  such  as  the 
courts  take  notice  of  by  their  officer.  2  Wils.  267.  Str.  737—9.  u  Releases"  generally 
mean  up  to  the  time  of  the  submission  ;  and  "  up  to  the  time  of  the  award,'1  has  the  same 
■Unification,  unless  intermediate  disputes  be  shewn.  Freem.  462.  Sti.  170»  10  Mod* 
201.  12  Mod.  1 16.  6  Mod.  34.  2  Keb.  431.  3  Lev.  188.  344.  Hutt.  29.  Bunb.  250. 
Vide  Rol.  Arbit.  B.  4.  Ld.  Rd.  1 15,  1 16 — 10.  When  it  is  awarded,  that  one  party  shall 
pay  money,  or  deliver  up  any  particular  thing,  in  satisfaction  of  actions  and  suits  depend- 
ing, the  courts  will  imply  a  release  from  the  other  party  to  be  intended  by  the  arbitrator ; 
and,  unless  such  release  were  rendered,  would  refuse  to  enforce  performance  of  tho  award 
by  the1  other  party.  2  Rol.  Rep.  1.  12  Mod.  234.  Finch,  184.-11.  Should  there  be  any 
contradiction  in  the  wording  of  an  award,  the  first  part  shall  prevail.  3  Bulst.  62.  Poph. 
15,16.-12.  A  mere  misrecital  of  the  submission  will  not  vitiate.  1  Vent.  184.  2  Mod. 
169.  Al.  87.  Vide  Rol.  Rep.  362.— 13.  And  repugnant  words  shall  be  rejected  as  sur- 
plusage.    Lutw.  558. 
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the  release.  R.  1  Rol.  257. 1.  15.  260. 1.  35.  45.  R.  Hut.  29.  Semb.  3 
Lev.  188.  R.  that  it  ought  to  be  averred  by  the  plaintiff,  that  there  were 
no  more  causes  of  action.     2  Cro.  353. 

So  if  a  submission  be  ita  quod  fiat  de  pr  amis  sis,  and  a  release  be  awarded 
of  all  actions,  but  it  is  void  for  such  part,  yet  it  may  be  good  for  the  resi- 
due ;  and  there  shall  not  be  intended  other  actions  which  are  not  discharg- 
ed, unless  it  be  averred  that  there  are.     R.  1  Rol.  244. 1.  40. 

So,  if  an  award  recites,  that  controversies  were  depending  29  January, 
and  it  is  made  de  fy  super  prwmissis  of  all  matters  'till  28  January,  it  is 
good  ;  for  it  shall  not  be  intended,  unless  it  be  averred,  that  any  matter 
was  depending  29  January,  which  was  not  the  28  January.  R.  1  RoL  245. 
1.  5.  Cro.  Car.  216.     R.   1  Rol.  257.  1.  25.  2  Cro.  578.  R.  Cro.  El.   858. 

So  in  all  cases,  if  the  submission  be,  of  all  controversies,  generally,  ita 
guod,  &c. ;  an  award  of  all  controversies,  of  which  they  had  knowledge,  is 
good,  unless  it  be  averred  that  there  were  other  matters  of  which  they  had 
information.     R.  1  Rol.  256.  1.  30. 

So  an  award,  that  all  actions  cease,  when  the  submission  was,  of  all  ac- 
tions for  tithes  ;  for  they  shall  not  be  intended  other  actions.     R.  2  Cro. 

664. 

If  a  submission  of  all  matters  ita  quod  fiat  de  pramissis ;  an  award  de 

{ramissis  of  a  single  matter  is  good  ;  for  others '  shall  not  be  intended  iro- 
»ss  they  are  shewn.     R.  8  Co.  98.  a.     2  Cro.  285. 
If  an  award  be  that  he  release  all  debts  by  judgment,  extent,    &c. 
[*3which  are  not  submitted,  it  shall  not  be  intended  that  there  were  any 
such,  unless  they  are  shewn.     R.  2  Sand.  190.  (g) 

(E  11.)  An  award  must  be  certain. 

So  an  award  ought  to  be  certain  (A) ;  and  therefore  an  award  to  pay  super 
pritdicto  primo  die  Maij,  when  no  such  day  is  mentioned  before,  is  void.  R. 
1  Rol.  254.  1.  40.  2G3,  1.  35. 

To  pay*a  moiety  of  a  debt  for  which  A.  was  bound,  without  saying  in 
what  sum.     R.  1  Rol.  263. 1.  10. 

Though  it  be  said  in  the  declaration  in  what  sum.     1  Rol.  263.  1.  15. 

(jf\  1.  Where' mutual  releases  are  awarded  to  be  given  by  the  parties  to  the  reference,  it 
means  releases  in  the  character  in  which  they  have  submitted  ;  thus,  as  executors,  if  they 
have  submitted  a?  such.  1  T.  R.  691,— £.  Where  an  award  directs  that  security  shall  be 
given  by  one  party  for  a  sum  to  be  paid,  such  a  security  is  implied  as  is  satisfactory  to  the 
other,  1  Taunt.  549.-3.  If,  on  a  reference  between  landlord  and  tenant,  pursuant  to  the 
lease,  whereby  the  tenant  is  bound  to  sink  for  coal  as  far  as  ought  to  be  done,  the  arbitra- 
tors award  a  yearly  payment  to  the  landlord,  in  case,  the  tenant  neglect  to  sink  coal  mines ; 
he  is  discharged,  if  on  competent  trial  no  coal  is  found.  13  Eaalr  32. — 4.  Under  an  award 
that  one  party  should  on  such  a  day  pay  the  other  costs,  to  be  taxed  by  the  master.;  notice 
that  they  have  been  taxed,  need  not  be  given  by  the  latter  to  the  former.     12  East,  436. 

(/*)  So  that  no  reasonable  doubt  can  arise  upon  the  face  of  it,  as  to  the  arbitrators  mean- 
ing, or  as  to  the  nature  and  extent  of  the  duties  imposed  by  it  upon  the  parties.  Rol.  Ar- 
bit.  Q.  1.  Burr.  275.  -{Vide  Barretts  v.  Patterson,  Tay.  37.  Gaylord  v.  Gaylord,  4 
Day,  422.  M'Culloueh  r.  MyerS'  Exrs.  Hardin,  201.'  Turpin  t>.  Banton,  Hardin,  313. 
Galloway's  heirs  r.  Webb,  Hardin,  326,  327.  Cox  v.  Smyth,  Hardin,  411.  Short r. 
Kinraid,  1  Bibb,  420.  Commonwealth  r.  The  Pejepscut  Proprietors,  7  Mass.  Rep.  399. 
Purdy  r.  Delavan,  1  Caines'  Rep.  304.  Scuyler  v.  Vanderveer,  2  Caines1  Rep.  235.  Jack- 
«">nr.  De  Lond,  9  Johns.  Rep.  43.  Jackson  v.  Ambler,  14  Johns.  Rep.  96.  Grier  t>.  Grier, 
1  Oall.  173.  Young  r.  Reuben,  1  Dall.  119.  Barnet  v.  Gilson,  3  Serg.  &  Rawle,  340. 
Knrkholder  r.  M'Ferran,  3  Serg.  &  Rawle,  422.  Spalding  r.  Irish,  4  Serg.  &  Rawle,  322. 
Sicard  r.  Peterson.  3  Serg.  A*  Rawle,  468.  Kelly  p.  Dougherty,  1  Serg.  &  Rawle,  434. 
Zerger  r.  Sailer,  6  Binn.  24.  Santee  *.  Keister,  6  Binn.  36.  Thornton  v.  Carson,  7  Cranch, 
596.  ^ 
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So  an  award,  that  one  shall  make  an  obligation  (*)  for  enjoyment  of  lands, 
without  saying  in  what  sum,  will  be  void  for  the  uncertainty.  R.  1  Rol. 
263.  1.  20.     5  Co.  77.     Mo.  359.     R.  2  Cro.  314.  (k) 

So  upon  a  submission  of  a  title  to  land  tocaP  K.,  an  award,  that  one  shall 
have  so  many  acres  in  K.  without  giving  any  name  to  the  land,  is  void, 
though  it  be  averred,  that  that  is  the  land  vocaP  K.     1  Rol.  263.  1.  30. 

To  pay  so  much  for  every  quartern  of  malt,  as  malt  may  be  sold  for,  with- 
out saying  in  what  place  the  sale  shall  be.     R.  1  Rol.  263. 1. 45.  (/) 

To  |>ay  the  arrears  of  a  rent  incurred  after  a  purchase,  without  saying  when 
the  purchase  was,  or. when  it  was  in  arrear.  R.  1  Rol.  264.  1.  5.  Sti. 
365. 

To  pay  the  coste  of  a  suit  now  depending.  Semb.  1  Sal.  75.  Mod.  Ca. 
195. 

Costs  of  suit  and  all  reasonable  expences  which  the  plaintiff  sustained 
circa  sectam pradictam.     R.  3  Lev.  414.  (m) 

[*]But  an  award,  that  one  shall  pay  his  proportion  which  shall  appear  due 
upon  an  account,  is  good;  for  certum  est  quod  certum  reddi potest.  1  Rol. 
251.1.  40.  n.  (n) 

That  he  pay  the  charge  of  a  suit,  of  which  the  other  shall  deliver  a  bill. 
R.   3  Lev.  1 8.  (o) 

So  that  he  pay  the  charge  of  such  a  suit  generally.  R.  2  Vent.  243. 
Carth.  157. 

Or  that  he  pay  the  costs  of  such  a  suit,  to  be  taxed  by  the  prothonotary. 
R.  1  Sid.  358.     Adm.  1  Sal.  75.     Mod.  Ca.   195. 

So  an  award  to  pay  20/.  aut  (p)  eo  circiter,  in  discharge  of  an  obligation  of 
40/.  aut  eo  circiter.     1  Rol.  263.  1.  50. 

So  it  may  be  ascertained  by  an  averment  ;  and  therefore  an  award  to  pay 
a  debt  for  which  A.  was  bound,  without  saying  in  what  sum,  may  be  ascer- 
tained by  an  averment,  that  he  was  bound  only  in  such  an  obligation.  Per 
Hought.  1  Rol.  263.  1.  17.  (q) 

To  pay  all  monies  expended  in  such  a  suit,  it  may  be  averred,  thatlie  ex- 
pended so  much.  R.  ace.  where  the  award  was  by  parol,  but  scmb.  cont.  if 
it  had  been  in  writing.     Carth.  157. 

(•)  So,  that  he  shall  give  security,  not  specifying  the  particular  kind.  Cro.  Jac.  314.  Str. 
1024.     2  Bulst.  260. 

(Jr)  Vide  Ld.  Rd.  246. 

(1)  So  that  one  party  should  pay  to  the  other  "  his  day's  work  and  task  work  ;*'  the  latter 
to  the  former  25/.  and  mutual  releases  ;  not  ascertaining  the  sum  payable  for  the  work.  2 
Saund.  263. 

(m)  1.  So  that  one  should  pay  the  other  5/.  for  quit-rents,  and  other  small  things.  March, 
144. — 2.  So  much  money  as  should  be  due  in  conscience.  Style,  28. — 3.  So  much  as  cer- 
tain land  should  be  worth.  Skin.  248. — 4.  That  one  should  give  up  a  certaiu  obii^tion  to 
the  other,  not  describing  it.  Ld.  Rd.  124. — 5.  Deliver  up  several  books.  1  Lutw.  5i>0. — 0. 
So  that  defendant  should,  at  a  certain  time,  mentioned  in  the  award,  pay  to  plaintiff  the  sum 
of  4/.  15*.,  and  all  costs  and  charges  due  to  the  stewards  and  attornies  on  account  of  an  Je- 
tton of  replevin  depending  in  the  court  of  the  hundred  of  N.,  and  all  the  costs  and  charges 
of  the  arbitration  bonds  and  the  award.  2  Wils.  293.-7.  That  one  should  pay  the  other  a 
certain  sum  by  different  payments  at  several  days,  the  last  of  which  payments  should  be  two 
years  after  the  award  ;  and  that  upon  the  last  payment  the  payee  should  give  a  release  of  all 
actions  to  the  day  of  the  date  of  the  release.     1  Rol.  Rep.  271. 

(it)  The  certainty  requisite,  is  to  be  judged  of  to  a  common  intent.     Burr.  275. 

(0)  1  Barnes,  166.     Cro.   Car.  333.     2  Wils.  267 2.  Yet  there  must  be  an  averment 

in  pleading,  to  reduce  the  matter  to  a  certainty. 

[p)  1.  An  award  may  be  in  the  alternative.  Leon.  140.  12  Mod.  585. — 2.  An  award 
to  do  either  of  two  things,  one  of  which  is  impossible  or  uncertain,  is  good  for  the  other. 
1  Taunt.  549. 

(9)  Award  to  pay  a  sum  in  proportion  to  tho  shares  of  A.  &.  B.  in  a  ship,  is  sufficie  itly 
certain.     6  Taunt.  254.    1  Mars.  579. 
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.  So  an  award  to  make  a  release,  pay  money,  &c.  without  saying  at  what 
time,  is  good  ;  for,  if  a  request  is  necessary,  it  must  be  in  a  convenient  time 
after  the  request ;  if  there  needs  no  request,  it  must  be  done  in  a  convenient 
time.     1  Sal.  69.  (r) 

An  award  without  a  <Jate,  to  do  a  thing  within  seven  days  after  the  date, 
is  good  ;  for  the  date  shall  be  computed  from  the  delivery.     R.  1  Sal.  76. 

So  an  award,  that  an  erection  upon  the  defendant's  soil  shall  be  pulled 
down,  without  saying  by  whom  ;  for  the  defendant,  who  is  owner  of  the  soil, 
shall  pull  it  down.     R.  per  three  Judges.     Holt,  cont.  1  Sal.  76. 

(E  12.)  Possible. 

So  an  award  ought  to  be  possible  ;  and  therefore  if  it  be  imposs  ible  it 
shall  be  void  :  as  an  award  to  pay  at  a  day  past.     1  Rol.  244. 1.  14.  248. 

E.  (*> 

But  if  it  afterwards  becomes  impossible  by  the  act  of  the  party  himself,  or 
of  a  stranger,  he  shall  be  bound  to  perform  it.  '  Semb.  2. Mod.  27,  28.  Vide 
Condition,  (D  1.) 

[*](E  13.)  Reasonable. 

So  it  ought  to  be  reasonable ;  and  therefore  an  award,  that  one  shall 
serve  the  other  for  two  years,  is  void.     1  Rol.  243.  1.  52. 

Or  that  one  shall  release  his  right  to  the  land  in  satisfaction  of  a  trespass. 
1  Rol.  244.  1.1. 

So  an  award  that  he  shall  cause  a  stranger  to  do  a  thing  which  he  has  no 
means  in  law  or  equity,  or  otherwise,  to  compel  him  to  do,  is  not  good.  1 
Rol.  248.  1.  45. 

As  that  he  shall  command  the  justices  to  levy  a  fine.     1  Rol.  249. 1.  2.  (t) 

Yet  an  award  to  make  a  discontinuance  of  an  action  is  good ;  for  though 
it  be  the  act  of  the  court,  yet  the  default,  &c.  is  the  act  of  the  party. 
1  Rol.  249. 1.  5. 

Or  to  be  nonsuited.     1  Rol.  249. 1.  10. 

Or  to  enter  a  retraxit.     1  Rol.  249.  1.   1 2. 

So  an  award  to  pay  a  less  sum  in  satisfaction  of  a  greater,  is  good.     R.  2 
.  Cro.  447.     R.  2  Mod.  303.      {  Vide  Parker  v.  Avery,  Kirby,  353.  ] 

(E  14.)  Mutual. 

So  an  award  ought  to  be  mutual  (u)  ;  and  therefore,  if  it  be  of  one  part 
only,  and  nothing  of  the  other  (x),  it  shall  be  void.     1  Rol.  253.  1.  7. 

(r)  And  the  same  law  of  place.    2  Brownl.  309.     1  Keb.  92. 

(*)  1    F.  1.  2.    Godb.  255.     Bro.  39.-2.  So  to  deliver  up  a  deed  not  in  his  possession. 
12  Mod.  585.     Bro.  46.-3.  So  it  must  be  to  do  a  lawful  act.     Rol.  Arbit  G.  I.  E.  2.     5 
Taunt.  454. 

(0  1.  Where  an  arbitrator  directed  a  sum  of  money  to  be  paid  to  an  infant,  and  a  bond 
to  be  given  by  his  guardian,  that  the  infant,  when  arrived  at  full  age  should  convey  cer- 
tain lands  to  the  party  paying  the  money  ;  specific  performance  was  refused,  since  infant 
might  die  before  or  refuse  at  full  age.     1  Oa.  Ch.  279.-2.  So  award  of  excessive  damages 
is  unreasonable.    3  Rep.  in  Ch.  76.     1  Vera.  157.     2  Vern.  250.  * 

(u)  1 .  Great  stress  is  laid  in  the  early  cases  upon  the  mutuality  of  an  award.- 2.  Bu  t 
at  present  it  is  by  no  means  considered  necessary,  that  each  party  should  be  directed  to  d  o 
or  not  to  do  any  particular  thing. — 3.  Nor  even  if  there  be  directions  to  this  effect  in  the 
award,  that  the  act  to  be  performed  by,  or  the  advantage  to  accrue  to  one  party,  shou  Id 
be  equivalent  to,  or  simultaneous  with  ,what  is  to  be  done,  or  enjoyed  by  the  other.— 
4.  In  fact,  upon  the  face  of  the  award,  the  mutuality  need  not  appear.  Caldw.  109,  110. 

0*0   1.  Two  had  submitted  to  an  award  $  nothing  was  awarded  as  to  one  party,  but  that 
all  actions  should  cease.    The  court  held  it  to  be  a  good  award.    Vin.  Abr.  K.  29.  1  Lev. 
[*663] 
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« 

As  that  one  shall  be  quit  of  all  actions,  which  the  other  has  against  him* 
1  Rol.  253.  1.  10.     7  H.  6.  40. 

Or  shall  pay  10$.  to  the  other.     1  Rol.  253.  1.  15. 

Or  shall  pay  10/.,  and  they  shall  be  friends.     Semb.  Mo.  642.. 

So  an  award,  which  directs  a  thing  to  be  done  on  each  part,  bat  is  void 
as  to  that  which  is  to  be  done  on  one  part,  is  void  for  the  whole.  Vide  post, 
(E  18.) 

As,  an  award,  that  one  shall  pay  so  much  to  the  other,  and  the  other  shall 
pay  for  the  writings  of  the  award  ;  for  this  last  part  is  out  of  the  submission. 
R.  1  Rol.  254.  1.  30.  35.     R.  Al.  10.     Dub.  2  Lev.  3. 

That  A.  pay  to  B.  super  21  Maijy  &  B.  release  super  pradictum  primum 
diem  Maij  ,•  for  there  was  no  such  day.     R.  2  Cro.  149. 

So,  if  A.  submit  as  attorney  of  B.,  and  there  he  an  award  between  A. 
and  C,  that  A.  shall  pay  so  much,  and  that  they  shall  give  mutual  [^re- 
leases ;  it  is  not  good,  for  A.  pays  as  attorney  of  B.,  and  the  release  to  A. 
does  not  discharge  B.  unless  it  be  given  to  the  use  of  B.  1  Sal.  70.  Skin. 
679. 

But  an  award,  that  one  shall  pay  105.  to  the  other  in  satisfaction  of  all 
actions  between  them,  is  good,  though  nothing  be  awarded  for  the  other  to 
do  ;  for  the  actions  are  thereby  discharged.  1  Rol.  253.  1.  17.  R.  Mod. 
Ca.  35.  (y) 

Or  for  all  matters  between  them.     R.  1  Rol.  253.  1.  32. 

Or  in  consideration  of  such  a  debt.  R.  8  Co.  98,  Baspole.  R.  2  Cro. 
448.     1  Bui.  145. 

So,  if  there  be  a  submission  of  all  matters ;  and  an  award  is  made  de  et 
super  pramissis  in  manner  following,  viz.  that  one  shall  pay  so  much  to  the 
other,  it  re  good  ;  for,  being  super  pramissis,  it  must  be  intended  in  satis* 
faction  of  all  matters.     R.  1  Rol.  253. 1.  25.  Cont.  254.  1.  5. 

So,  if  it  be  awarded,  that  one  shall  give  40*.  in  satisfaction  of  all  mat- 
ters, and  the  other  shall  make  a  release,  and  it  be  void  as  to  the  release  ; 
yet  it  is  good,  because  the  40s.  being  in  satisfaction,  all  matters  are  discharg- 
ed.    1  Rol.  253.  1.  50. 

So  an  award,  that  all  controversies  cease,  and  that  one  shall  give  12d.  to 
the  other.     R.  1  Rol.  254.  1.  2.     R.  2  Mod.  228.     R.  1  Lev.  58. 

So  an  award,  super  pramissis,  that  one  shall  give  so  much,  and  the  par- 
ties shall  be  friends,  and  shall  make  releases  to  the  time  of  the  award ; 
though  it  be  void  as  to  the  releases.     R.  1  Rol.  254. 1.  15.  260. 1.  10. 

So  an  award,  that  one  shall  pay  1 0/.  and  the  other  upon  receipt  shall 
make  a  release,  is  good,  though  objected,  that  nothing  was  awarded  against 
the  other  till  after  receipt,  and  he  was  not  bound  to  receive  ;  for  an  award 
to  pay  so  much  obliges  the  other  to  receive  it.     R.  1  Rol.  255.  1.  5.     R. 

Mod.  Ca.  35. 

So,  an  award  super  pramissis,  reciting,  pro  eo  quod  one  of  them  had  done 
such  and  such  things,  it  was  awarded  in  ea  parte  prout  sequitur,  viz.  that  he 


58.-2.  One  party  was  directed  to  pay  money  to  the  other,  without  any  directions  being 
riven  to  the  latter  in  any  way,  and  held  good.     12  Mod.  234.  2  Brownl.  309.     Vide  3  Lev. 

164. 3.  So  an  award  that  A.  should  pay  B.  40#.  for  a  trespass.     Freem.  204. 

{y)  1.  Vide  supra 2.  An  award  recited  that  there  were  several  differences  between 

the  plaintiff  and  defendant  concerning  a  house,  and  divers  elms  and  arrears  of  rent,  and 
that  they  the  arbitrators,  to  make  a  final  end  of  all,  awarded  the  .defendant  to  pay  the 
plaintiff  4J.  for  all  the  said  arrears  of  rent.  The  defendant  demurred,  in  that  this  was  only 
an  award  of  one  part  and  not  of  all  differences ;  but  held  well.  I  Lev.  133.  Vide  etiam 
2  Vent.  221.    Com.  328.    Ld.  Rd.  246.    Lutw.  636.  1  L#v.  3.    3  Lev.  413. 

Vol.  I.  85  [*664j 
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shall  pay  500/.  without  more,  isgood  ;  for  it  cannot  be  intended  for  other  things 
than  for  those  recited.     Cont.     But  upon  error  semb.  ace.  1  Rol.  255. 1.  20. 

So  an  award,  that  one  pay  10/.  and  the  other  pay  the  charge  of  the  award, 
and  upon  performance  give  general  releases ;  though  it  be  void  for  the 
charges,  and  the  release  is  not  to  be  till  performance  of  all ;  for  the  award 
being  void  for  the  charges,  the  release  shall  be  given  presently.  R.  2  Lev.  3. 

So,  that  the  defendant  be  bound  with  sureties,  and  upon  delivering  the 
bond,  the  plaintiff  do  release  ;  for  upon  a  bond  by  the  defendant  alone,  the. 
plaintiff  must  release.     R.  Carth.  1 60. 

Yet  an  award,  super  pramissis,  that  one  shall  pay  so  much,  shall  not  be 
intended  in  satisfaction  of  the  premises  ;  where  the  other  was  awarded  ex- 
pressly to  make  a  release,  or  such  like,  but  for  some  defect  [*Jthe  award, 
as  to  that,  is  void.  R.  1  Rol.  253.  1.  40.  254.  1.  40.  259. 1.  45.  2  Rol.  1. 
Poph.  134. 

So  an  award,  that  one  shall  pay  for  taskwork,  (without  saying  what  sum) 
and  that  the  other  shall  pay  25/.  and  both  shall  give  general  releases,  being 
uncertain,  and  therefore  void  for  the  taskwork,  shall  be  void  for  the  whole, 
though  there  are  mutual  releases  ;  for  the  payment  for  the  taskwork,  as  well 
as  the  general  release,  was  intended  as  a  recompence  for  the  25/.  on  the 
other  part.     R.  2.  Sand.  293.     Vide  Lut.  57. 

Otherwise,  if  the  part  which  is  void  would  be  no  benefit  to  the  party : 
as,  if  a  payment  was  awarded  to  B.  and  likewise  to  a  stranger,  and  that  B. 
should  release.     Ace.  2  Sand.  293.     Lut.  533. 

Or  the  whole  was  not  uncertain.  R.  3  Lev.  413.  {  Vide  Gaylord  v. 
Gaylord,  4  Day,  422.  Munro  v.  Alaire,  2  Caines'  Rep.  320.  Weed  v.  El- 
lis, 3  Caines'  Rep.  254.  } 

(E  15.)  Final. 

So  an  award  ought  to  be  final :  and  therefore,  an  award  to  stand  to  the 
arbitrament  of  such  an  one,  is  void.     R.  1  Rol.  244. 1.  30.  251. J.  20. 

So  an  award  to  pay  so  much,  or  if  it  be  proved  by  such  a  day,  &c.  that 
then  there  shall  be  a  further  award,  is  void.     R.  1  Rol.  251 .  1. 5. 

An  award  to  pay  so  much,  and  if  there  be  proof  within  a  month  of  more 
due,  to  pay  that  also.     R.  1  Rol.  251.  1.  30. 

So,  to  do  that  which  the  arbitrators  upon  advice  at  the  assizes  shall  ap- 
point ;  for  they  cannot  reserve  a  future  authority  to  themselves.  R.  2  Cro. 
315. 

So,  to  make  submission  to  B.  in  such  manner  and  place  as  B.  shall  say, 
for  B.  will  determine  for  himself.     R.  1  Sal.  71. 

So  an  award  that  each  shall  be  nonsuited,  (z)  or  discontinue  (a)  his  action 
against  the  other,  is  not  good  ;  for  they  may  sue  de  novo.  1  Rol.  252. 1. 
50. 

That  one  shall  give  the  other  a  bond  for  such  a  sum  with  such  sureties  as 
the  other  should  approve,  and  that  they  shall  make  mutual  releases  :  for  if 
he  will  not  approve  of  the  sureties,  nothing  is  done.     R.  3  Mod.  272. 

But  an  award  to  give  a  bond  for  payment,  is  good.     1  RoL  249. 1.  40. 

(z)  Fiteh.  51.    Bro*  45.     1  Barnard,  463;     8alk.  75. 

2-lP  f  Ba™^d  Atif  dioW?ntin,!l^Ce  £  •u®ck«tly  final.     I  Rd.  Rep.  362.    Godb.  255. 
f«  a    1*!?  ^  4nK    ?  Eart«  497'    Vd*  Str   H*«— *•  So  not  to  prosecute  or  proceed 
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Or  to  give  such  a  bond  as  his  counsel  shall  advise*  1  Rol.  250.  1.  20. 
30.,  for  the  counsel  makes  no  judgment,  but  is  only  a  minister  to  direct  what 
is  valid  in  law. 

That  the  party  shall  not  prosecute  any  suit  upon  a  bond.  R.  1  RoL  261, 
1.  5. 

That  all  suits  shall  cease.     R.  1  Sal.  74.  (b) 

Or  that  a  bill  in  equity  shall  be  dismissed.     R.  1  Sal.  75. (c) 

So  an  award,  to  pay  100/.  at  such  a  day,  and  if  he  does  not  pay,  110/.  at 
a  subsequent  day,  is  good.     R.  1  RoL  250. 1.  35. 

[*]To  covenant  to  indemnify  from  the  costs  in  a  suit  by  plaintiff,  as  qui 
tam^%c.     Per  3  Judges,  Page  Cont.  F.  g.  271.  (d) 

To  pay  his  proportion  upon  an  account.     R.  1  RoL  251.  1.  40. 

To  pay  so  much  towards  his  charges  ;  for  it  is  tantamount  as  in  satisfac- 
tion for  his  charges.     R.  Lut.  533.  (e) 

To  pay  upon  condition,  (/)  that  they  mutually  acquit  each  other  of  all 
things  submitted.     R.  3  Lev.  18. 

To  pay  so  much  charges  as  the  prothonotary  taxes.     R.  1  Sid.  358. 

So,  if  an  award  be  complete,  though  by  some  clause  it  refers  to  a  future 
proof,  that  shall  be  rejected.     R.  1  RoL  250.  1.  40.  257.  1.  35. 

If  an  award  be  to  all  matters,  except  obligations,  &c.  it  is  good  ;  for  this 
exception  is  an  award,  that  the  obligations  shall  stand  in  force.  R.  2  Cro. 
278.  1  Bui.  123.  (g)  \  Vide  Gaylord  v.  Gaylord,  4  Day,  422.  M'Cul- 
lough  v.  Myers'  Exrs.  Hardin,  201.  Short  v.  Kincaid,  1  Bibb,  420.  Pe- 
ters v.  Peirce,  8  Mass.  Rep.  399.  Purdy  v.  Delavan,  1  Caines'  Rep.  304, 
M'Kinstry  t>.  Solomons,  2  Johns.  Rep.  57.  Wheeler  v.  Van  Houten,  12 
Johns.  Rep.  311.     Solomons  v.  M'Kinstry,  13  Johns.  Rep.  27.     Vosburgh 


(o)  6  Mod.  33.    Ld.  Rd.  961.     1  Lutw.  51* 

(0  6  Mod.  232. 

M)  Str.  903. 

(e)  "  Whereas  there  has  been  a  suit  at  law  between  the  parties,  that  hath  run  to  a  great 
eipence  on  both  sides*  and  it  being  left  to  me  to  make  an  end  of  it,  I  determine,  that  they 
shall  each  of  them  pay  their  own  charges  at  law,  and  that  the  defendant  pay  the  plajntiff 
five  shillings."     Held  final.     1  Hurr.  275.  . 

(/)  Where  the  performance  by  one  of  the  parties  is  limited  by  a  condition,  this  condition 
must  be  absolute,  and  such  as  may  leave- no  room  for  future  discussion,  whether  it  has  been 
at  all  or  how  far  fulfilled.  2  Keb.  670.  838.  Rol.  Arbit.  H.  8.-2.  Thus  an  award  was 
held  good,  which  directed  a  party  to  pay  a  certain  sum  by  small  instalments,  upon  pa^c«- 
lar  days ;  but  if  he  failed  the  first  day,  to  pay  the  whole  immediately  afterwards.     2  Keb. 

833 3.  And  the  same  where  a  party  was  commanded  to  pay  money  on  a  certain  day,  and 

in  default  of  payment  at  that  time,  to  pay  a  larger  sum  at  a  certain  future  day.     Rol.  Arbit. 

H.  8 4.  Thus  too  where  a  lease  of  certain  premises  was  awarded  to  one  party,  and  it  was 

provided  that  if  the  rent  was  not  paid,  the  award  should  be  void  as  to  that  lease,  the  award 
was  considered  sufficiently  certain  and  final.  Cro.  Jac.  423.-5.  But  an  award  that  a  par- 
ty should  refund  certain  money,  if  he  should  afterwards  appear  not  entitled  to  receive,  is 

not  final.     Palm.  110 6.  So,  that  defendant  should  pay  to  plaintiff  such  a  sum  of  money, 

unless  within  twenty-one  days  (which  in  fact  was  after  the  time  limited  for  making  the 
award)  the  defendant  should  exonerate  himself,  by  affidavit,  from  certain  payments  and  re- 
ceipts, in  which  case,  he  was  only  to  pay  a  certain  less  sum.  7  T.  R.  73.— 7. Where  it 
was  awarded  that  one  should  pay  the  other  so  much  money,  and  that  the  latter  should  give 
the  former  a  release,  provided  that  if  the  first  should  be  discharged  of  any  a^ars  due  to 
soldiers,  by  an  act  of  indemnity,  then  the  award  should  be  void  ;  held  not  final.  Kingc > « . 
Fines,  Vin.  Arbit.  H.  18.  in  not ;  see  1  Lutw.  51.-8.  Where  the  award  was  that  if  tfce 
plaintiff,  on  account,  should  prove  certain  articles  against  the  defendant,  then  he should 
Jay  so  much  m.ney  as  the  plaintiff  was  damnified  ;  and  also  if  the  defendant  should inake 
out  upon  oath  any  disbursements  made  upon  account  of  the  plaintiff,  then  the  Pj*V£J 
should  pay  them ;  but  if  the  defendant  should  not  prove .these  matters  within  a  limited 
time,  then  the  parties  should  give  general  releases ;»  held  final.  Comb.  456.  Vide  Rol . 
Arfcit.  H.  13. 

Or)  Rol.  Arbit.  M.    Or*.  Jac.  400.    See  2  Keb.  431.  r#66«l 


676  ARBITRAMENT. 

v.  Bame,  14  Johns.  Rep.  302.  Grier  v.  Grier,  1  Dall.  173.  M'Dermott 
v.  United  States  Insurance  Company,  3  Serg.  &  Rawle,  604.  Spalding  v. 
Irish,  4  Serg.  &  Rawle,  322.  \ 

(E  16.)  Entire. 

So  an  award  ought  to  be  entire ;  and  therefore,  if  it  be  made,  part  at  one 
day  and  part  at  another,  though  all  be  made  before  the  time  limited  for  it, 
it  shall  be  void.     1  Rol.  250.  1.  5. 

So,  if  it  refer  any  matter  to  their  future  determination.     1  Rol.  250. 1.  1 7. 

But  the  arbitrators  may  assemble,  and  settle  the  matters  at  severalMays : 
but  their  award  upon  the  whole  must  be  entire.     1  Rol.  250.  1.  12. 

(E  17.)  Advantageous. 

So  an  award  ought  to  give  a  benefit,  or  satisfaction  for  the  things  submit- 
ted. [*]  And  therefore,  if  an  award  orders  nothing  to  be  paid,  or  done,  it  is 
not  good.     1  Rol.  251. 1.  50. 

So,  if  it  order,  that  one  shall  make  his  law,  that  he  is  not  guilty.     1  Rol. 

251.  1.  52. 

Or,  shall  have  his  goods  again.     1  Rol.  251. 1.  54. 
Or,  parcel  of  his  goods.     1  Rol.  252. 1.  5. 

So,  if  an  award  be,  that  one  shall  go  to  Rome ;  for  this  is  no  advantage  to 
the  other.     1  Rol.  252.  1.  29.  (A) 

Shall  enter  a  discontinuance,  or  be  nonsuited.     1  Rol.  252.  1.  50. 

Shall  release  land  to  him,  who  has  no  right  or  possession  in  it,     1  Rol. 

252.  1.  31. 

So,  if  an  award  be,  that  both  parties  shall  intermarry  ;  for  it  does  not  ap- 
pear to  be  any  advantage.     1  Rol.  252.  1.  27. 

That  A.  pay  so  much  for  all  suras  due  to  B.  out  of  the  estate  of  Wolly, 
without  shewing  that  A.  is  executor,  administrator,  or  trustee,  &c.  for  W. 
R.  2  Lev.  235. 

But  an  award,  that  one  shall  be  quit  against  the  other  is  good  ;  for  this 
is  a  ftmtual  advantage.     1  Rol.  252.  1.  7. 

That  the  one  shall  enter  a  retraxit ;  for  that  is  a  bar.     1  Rol.  253.  1.  2. 

That  the  one  shall  have  his  goods,  where  it  appears,  that  the  other  has  a 
demand  upon  them.     1  Rol.  252.  1. 1 5. 

That  one  shall  release  all  his  right  to  the  other,  though  it  does  not  appear 
that  he  has  any  right.     1  Rol.  252.  1.  41 . 

That  all  differences  do  cease  5  for  that  amounts  to  a  release.     Mod.  Ca. 
34,  35. 

(E  18.)  When  an  award  is  void  for  the  whole. 

If  an  award  be  void  for  all,  that  is,  to  be  done  on  one  part,  it  is  void  for 
the  whole.     R.  1    Rol.   258.  1.  5.  260.   1.  15.      {  Worthen  v.  Stevens,  4 
Mass.  Rep.  448.     Martin*.   Williams,  13  Johns.  Rep.  264.     Jackson  r. 
Ambler,  14  Johns.  Rep.  96.     Lyle  v.  Rogers,  5  Wheat.  394.  \ 
So,  if  it  be  unreasonable,  or  defective.     R.  2  Cro.  353.  (i) 
Vide  post,  (E  19.)  w 


(h)  Vide  9  Mod.  63. 

les  248^  Whe"  **  aWMd  "  t0tally  T0id'  ^  coyenattts 10  Perform  it  are  so  likewise.     WU- 
[*667] 


Award.  677 

(E  19.)  When  only  in  part. 

But  an  award  may  be  void  for  part,  and  good  for  the  residue*  R.  2  Sand. 
293.  (k)  \  Galloway's  heirs  v.  Webb,  Hardin,  326.  Peters  v.  Peirce,  8 
Mass.  Rep.  399.  Scuyler  v.  Vanderveer,  2  Caines'  Rep.  235.  Martin  v. 
Williams,  1 3  Johns.  Rep.  264.  Jackson  v.  Ambler,  1 4  Johns.  Rep.  96. 
Lyle  v.  Rogers,  5  Wheat.  394.  j 

And  therefore,  if  an  award  be  of  matters  out  of  the  submission,  it  is  void 
only  for  those.     Vide  ante,  (E  8.)  R.  Pal.  109.  (/) 

So  an  award,  that  one  shall  pay  so  much,  and  that  all  actions  shall  cease 
between  them,  and  that  the  other  shall  give  a  release  at  a  day  after  the  sub* 
mission,  though  void  for  this,  shall  be  good  for  the  residue.  R.  1  Rol.  259. 
1.  5.  260.  1.  5.     R.  10  Co.  131.  b.  (ro) 

[*]So  an  award  unreasonable,  or  impossible  in  part,  shall  be  good  for  the 
residue.     1  Rol.  259.  1.  15.(n) 

Yet,  if  by  the  nullity  of  the  award  in  any  part,  the  one  shall  not  have  all 
the  advantage  intended  him  as  a  recompence  for  that  which  he  does  to  the 
other,  it  shall  be  void  for  the  whole,  though  it  would  be  mutual,  notwith- 
standing the  null  part  were  rejected. 

As,  an  award,  that  A.  pay  10/.  and  B.  his  wife  and  son  convey  land  to 
him,  is  void  for  the  whole  ;  for  though  by  the  conveyance  of  B.  the  award 
.  would  be  mutual,  yet  he  has  not  all  the  benefit  intended  for  him,  for  per- 
haps the  estate  was  in  the  wife  and  son.     R.  1  Rol.  259.  1.  30.  45. 

An  award,  that  the  plaintiff  pay  the  defendant  for  his  taskwork  and  day's 
work,  and  then  that  the  defendant  pay  25/.  and  that  they  give  general  re- 
leases.    R.  2  Sand.  293. (o) 

(E  20.)  When  an  award  by  parol  shall  be  void. 

So  a  parol  award  shall  be  void,  which  awards  money  to  be  paid  by  one 
and  a  release  by  the  other;  for  there  is  no  remedy  for  the  release,  where 
the  award  was  by  parol.  R.  1  Sid.  160.  for  a  parol  award  gives  no  remedy 
for  a  collateral  thing.     1  Lev.    1 1 3.(p) 

But  an  award  by  parol  may  be  %o<m.{q) 


(*)  Rol.  Arbit.  N.     Vin.  Arbit.  Suppl.  N.    8  East,  13.    Id.  449.    Forrest,  79.     10  Mod. 
204.     12  Mod.  587.     Cro.Jac.  664.     2  Leon.  304.     3  Lev.  413.     Godb.  164. 

(J)  So  an  unauthorised  award  of  costs,  is  only  void  pro  tanlo.     Willes,  62.    2  Wils.  267* 
293. 

(m)  1.  So  where  a  sum  awarded  is  made  up  in  part  of  illegal  items.  2  B.  &  P.  271. — 2. 
So  where  an  estate  in  remainder  is  awarded  to  a  stranger  after  a  present  estate  to  a  party. 
Cro.  Eliz.  758.  1 

(n)  As  where  it  is  in  the  alternative.     1  Taunt.  549.     12  Mod.  585. 
o)  1.  So  where  the  arbitrator  reserves  to  himself  a  future  authority  affecting  the  whole 
award.     Cro.  Jac.  584.     Vide  Willes,  66. — 2.  So  where  the  substance  of  the  award  is  not 
well  adjudged.     Willes,  248.-3.  So  where  the  submission  is  with  an  ita  quod,  and  matters 
notified  are  left  undetermined.     Willes,  270.    7  East,  80. 

(p)  Where  submission  provides  that  award  shall  be  under  hand  and  seal,   sealing  only  is 
not  sufficient.    Palm.  109.  112.  121.     Rol.  Arbit.  B.  25.     Sed  vide  Palm.  99. 

(?)   1.  3  Bulst.  311 — 2.  It  need  not  be  dated.     Ld.  Rd.   1076 3.  It  has   its  effect 

from  delivery  only.  3  Bulst.  311.— 4.  And  the  declaration  to  the  parties  of  a  parol  award 
is  equivalent  to  delivery  of  a  written  one.  Holt,  82. — 5.  Where  it  is  conditioned  that 
award  shall  be  ready  for  delivery  by  such  a  day,  it  is  sufficient  if  it  be  in  readiness,  though 
not  actually  delivered.  4  East,  584. — 6.  And  though  a  subsequent  accident  prevents  its 
delivery  altogether.  Ibid. — 7.  So  where  it  is  conditioned  that  the  award  be  made  upon  such 
a  day,  ready  to  be  delivered  to  the  parties,  proof  that  it  was  made  is  sufficient,  then  a  read- 
iness for  delivery  will  be  presumed.  Show.  98.  Carth.  158.  1  Lev.  133.  1  Keb.  739. 
Hard.  399.     6  Mod.  82.    Ld.  Rd.  1 14.  989.-8.  But  semble  had  it  been  conditioned  that  the 
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Though  not  the  express  words,  but  the  effect  and  substance  of  them  only 
are  mentioned.     R.  Carth.  157, 

Though  the  submission  says,  ita  quod  it  be  made  and  ready  to  be  deliver- 
ed, &c.  for  when  it  is  agreed,  it  is  ready  to  be  delivered*  R.  Mod.  Ca. 
160.  176.     1  Sal.  75.(r) 

(F)  UMPIRE. 

If  there  be  a  submission  to  arbitrament;,  it  may  be,  that  if  (*)the  [^arbi- 
trators do  not  agree,  the  parties  shall  stand  to  the  umpirage  of  such  an 
one.(J) 

Or,  if  they  do  not  agree  for  all  the  matters,  they  shall  stand  to  an  um- 
pirage for  the  residue.     1  Rol.  262.  1.  50. 

And  the  words  shall  be  construed  liberally  ;  and  therefore,  a  submission 
to  the  award  of  A.  and  B.  and  D.  being  an  umpire,  is  tantamount  as,  that 
D.  shall  be  umpire.     R.  1  Rol.  262.  1.  5.     Vide  Hard.  44. 

And,  if  (w)  the  umpire  elected  refuse,  they  may  elect  another  toties  quo- 
ties.  R.  3  Lev,  263.  2  Vent  114,115.  Dub.  Sho.  76.  Ace.  per  3  J. 
Poll.  cont.  5  Mod.  457.  Cont.  per  Holt  9  W.  3.(ac)  Unless  the  election 
of  him  who  refuses  be  conditional,  if  he  does  accept  it.     1  Sal.  70.(y) 

If  the  submission  be,  so  that  there  be  an  award  before  the  1st  of  M.  and 


award  should  be  ready  for  delivery  at  a  particular  place,  proof  that  it  was  made  could  not 
have  been  sufficient.  3  Mod.  330.  Cro.  Jac  578.  2  Rol.  Rep.  193. — 9.  Where  the  sub- 
mission provides  for  delivery  to  each  of  the  parties  in  writing,  delivery  to  each  individual, 
and  not  merely  to  one  on  each  side,  is  requisite.  Cro.  Eli*.  885.  See  Dyer,  318.  Vin. 
Arbit.  F.  a.  17.  and  n. 

(r)  But  the  submission  and  award  must  be  in  writing,  to  allow  of  its  being  made  a  rule 
of  court  under  the  statute.     17  Ves.  419.  supra. 

(j)  1.  The  authority  to  arbitrate  is  a  personal  trust,  and  cannot  be  delegated  by  the  ar- 
bitrator to  others.     2  Atk.  501.     Jenk.  128.    Cro.   Eliz.  726.-2.  An   award  therefore  to 
abide  by  the  future  award  of  another  would  be  bad.     Rol.  Arbit.  H.  11.  B.  20.  Hard.  43. 
Jenk.  128. — 3.  But  where  an  award  has  formerly  been  made  of  the  same  matters,  it  seems 
that  succeeding  arbitrators  may  adopt  it  as  their  own,  generally,  or  with  such  alterations  as 
they  may  deem  expedient,  and  direct  the  parties  to  observe  it.     Rol.  Arbit.  H.  12.— 4.  The 
arbitrator  may  avail  himself  of  the  professional  skill  of  others.    6  Ves.  846—5.  And  where 
an  award  was  made  as  to  the  surrender  of  a  lease  ;  but  the  plaintiff  requiring  an  allowance 
for  improvements  which  he  had  made,  the   arbitrators  not  thinking  themselves  qualified  to 
judge  as  to  this  particular  question,  nominated  five  persons,  any  four  or  three  of  whom  were 
to  regulate  the  extent  of  such  allowance,  and  the  parties  to  the  original  submission  assented 
to  this,  and  bound  themselves  to  abide  by  the  decision  of  the  persons  so  nominated,   and 
three  of  the  nominees  made  an  award  ;  held  that  the  directions  as  to  lease  and  the  improve-! 
meats,  formed  one  entire  award.     1  Ch.  Rep.  75.-4.  And  where  it  was  awarded  that  par- 
tics  should  execute  releases,  the  form  to  be  previously  settled  by  a  master  in  chancery,  in 
case  the  said  court  should  please  to  give  directions ;  this  was  held  good.     2  Atk.  501.— 7* 
So  the  award  is  good  where  arbitrator  directs  that  such  an  action  should  be  brought  as  coun- 
sel should  advise.     Bro.  37.-8.  Or  such  a  release  should  be  given  in  like  manner.     Rol. 
Arbit.  If.  7.     Sty.  217.    Vide  2  Atk.  501.— 9.  Be  bound  in  an  obligation  in  like  manner. 
Rol.  Arbit.  H.  6 — 10.  Pay  costs  to  be  taxed  by  officer.     2  Atk.  501.     Barnes,  166.     Salk. 
75.    6  Mod.  195.    2  Keb.  331.     Hard.  43. — 1 1.  But  third  person  must  avowedly  possess  the 
technical  knowledge  required.     Rol.  Arbit.  H.  6.    C  T.  H,  81.     Str.  1025.     I  Barnard, 
463. — 12.  And  an  award  that  one  party  shall  beg  the  other's  pardon,  as  the  latter  should 
appoint,  is  void.     Lutw.  1597.     Salk.  71. 

ft)  Who  shall  be  bound  by  an  ita  quod  asjvell  as  the  arbitrators.     1  Lev.  139. 
u)  A  regular  appointment  by  the  arbitrators  of  an  umpire,  who  accepts  the  appointment, 
caunot  be  revoked.     1 1  East,  367. 

(x)  And  the  due  appointment  of  an  umpire  cannot  be  affected  by  the  subsequent  dissent 
of  the  parties.     1 1  East,  367. 
Cv)  Ld.  R«l.  222.     12  Mod.  120.    Vide  Saver,  221.     2  Saund.  133.  a.  n. 
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if  they  do  not  agree,  to  stand  to  an  umpire  ;  they  may  elect  after  the  1st 
ofM.     2  Mod.  169. (z) 

If  there  be  a  submission  to  an  arbitrament,  and  afterwards  to  an  umpirage, 
the  umpire  has  no  authority  till  the  arbitrators  disagree,  (a) 

[*]Or  unless  they  do  not  agree  (b)  ;  for  if  the  submission  be,  if  the  arbi- 
trators cannot  agree,  to  an  umpire,  it  is  sufficient,  if  they  do  not  agree, 
though  they  never  talk  of  the  matter.     R.  1  Rol.  261. 1.  30. 

And  therefore,  if  they  agree  for  part  of  the  things  submitted,  the  umpire 
cannot  make  an  award,  unless  it  be  specially  so  limited.  1  Rol.  262. 
1.  45. 

If  a  submission  be  to  the  award  of  A.  and  B.  and  if  they  do  not  agree,  that 
they  shall  chuse  an  umpire ;  they  cannot  chuse  till  their  time  is  expired.  R. 
1  Sal.  70.  R.  cont.  for  by  chusing  an  umpire  the  arbitrators  determine 
their  power.  R.  1  Sal.  71,  72«(c)  {  Vide  M'Kinstry  v.  Solomons,  2  Johns. 
Rep.  57.  Van  Cortlandt  v.  Underhill,  17  Johns.  Rep.  405.  } 

So,  if  a  submission  be  to  an  arbitrament  to  be  made  before  the  1st  of 
May,  and  if  they  do  not  agree,  to  the  umpirage  of  J.  S.  to  be  made  before 
the  said  1st  of  May ;  the  umpire  never  can  make  an  award  ;  for  he  has  no 
authority  'till  the  arbitrators  cannot  agree,  and  they  have  time  Hill  the  1st 
of  May,  when  the  power  of  the  umpire  ends.     R.  1  Rol.  261. 1.  40.   Vide 

1  Sal.  71,  72. 

Though  it  be  alleged,  that  the  arbitrators  deservissent  <$<•  denegassent  to 
make  an  award  at  a  time  precedent.     R.  1  Rol.  262.  I.  25.     Semb.  Cont. 

2  Sand.  132.     1  Sid.  428.     1  Lev.  302. 

Yet  a  submission,  and  if  they  do  not  agree  within  10  days,  that  they  shall 
name  another,  who  shall  finish  within  10  days  ;  if  they  do  not  agree,  they 
may  elect  another,  who  shall  make  an  award  within  the  same  10  days  ;  for 
upon  the  election  of  an  umpire  the  authority  of  the  arbitrators  ceases.  R. 
1  Rol.  261.1.  45. 

So  a  submission  to  an  award  to  be  made  upon  or  before  the  last  day  of 
May,  and  if  they  do  not  make  it,  that  they  shall  name  an  umpire  who  shall 
make  it  afterwards ;  though  the  arbitrators  have  the  whole  last  day  of  May 
to  make  the  award,  yet  the  election  of  an  umpire,  if  it  appears  that  they 
did  not  make  an  award  upon  that  day,  is  good.  R.  1  Rol.  262. 1.  10.  Cro. 
Car.  263.  Agr.  2  Sand.  133.     Vide  1  Sal.  71,  72. 

So  a  submission  to  an  award  to  be  made  before  1  st  of  May,  and  if  they  do 
not  make  it,  to  an  umpire  to  be  made  before  the  same  day  ;  if  one  arbitra- 

(?)  1.  3  Keb.  387.  Freem.  378.  4  Taunt.  232.-2.  The  arbitrators  may  appoint  the 
umpire  after  the  day  limited  for  their  own  award.    4  Taant.  332. 

(a)  1 .  There  are  many  contradictory  decisions  in  the  books  as  to  how  far  arbitrators 
and  an  umpire  can  have  a  concurrent  jurisdiction.  Rol.  Arbit.  P.  6.  T.  Raym.  302. 
Sid.  438.  454.  1  Mod.  274.  I  Lev.  302.  174.  2  Keb.  848.  2  Vera.  100.  2  Saund.  132. 
1  Lev.  285.  2  Keb.  619.  Ld.  Rd.  671.  2  Barnard,  154.  Lutw.  541.  Cro.  Car.  263. 
T.Jones,  167.  2  Show.  164.  Godb.  241.  Freem.  378.  Salk.  70.  12  Mod.  120.  Ld. 
Rd.  222.  Sayer,  221.— 2.  But  now  it  is  settled,  that  there  can  be  no  difficulty  even  if  the 
arbitrators  and  umpire  do  make  several  awards ;  for  the  award  of  the  former  must  prevail, 
if  they  make  any;  if  not,  that  of  the  umpire.  T.  Jones,  167.  2  Show.  164. — 3.  And  if 
the  arbitrators  join  with  an  umpire  in  his  deed  of  umpirage,  it  is  but  surplusage.  1  Blk. 
463.  Burr.  1474.  4  Taunt.  232. — 4.  If  upon  a  disagreement  between  the  arbitrators, 
and  within  the  time  limited  for  their  award,  the  umpire  make  his,  (under  an  authority  to 
that  effect  inferred,)  it  is  defeasible  by  the  arbitrators  afterwards,  and  within  the  time  al- 
lotted to  them  for  making  theirs.     3  M.  &  S.  561. 

(6)  1.  To  throw  cross  and  pyle  who  should  name  the  umpire,  is  improper.  2  Vera.  485. 
Sayer,  99. — 2.  Yet  where  arbitrators  name  each  a  third,  neither  of  whom  is  disapproved 
by  the  other,  the  choice  may  be  determined  by  lot.     16  East,  51 . 

(c)  But  the  contrary  is  now  settled.     2  T.  R.  644.    Sayer,  2-2  U     15  East,  556. 
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tor  dies  before  the  day,  the  umpire  may  make  an  award  before  the  day. 
Semb.  2  Sand.  132. 

So,  if  the  arbitrators  absolutely  refuse  to  intermeddle.  Per  3  J-  Twisd. 
cont.  2  Sand.  132.  Cont.  per  Pollexfen,  but  3  J.  Semb.  Ace.  2  Vent. 
1 1 1  .(d) 

[*](G)  BREACH  OF  AN   AWARD ;  WHAT  SHALL  BE. 

If  a  man  does  not  do  all  that  the  award  requires  of  him,  it  will  be  a  breach  i 
As,  if  an  award  be,  that  A,  enjoy  an  house  paying  rent  to  B.  if  he  does  not 
pay  the  rent,  it  will  be  a  breach.  R.  Cro.  El.  211.  (e)  {  McKinstry  r. 
Solomons,  2  Johns.  Rep.  57.  \ 

(H)  WHAT  NOT. 

But  failure  in  a  matter  collateral  to  the  award  is  not  a  breach :  As,  if  an 
award  be,  that  A.  make  a  lease  to  B.  rendering  rent ;  if  B.  do  not  pay  the 
rent,  it  is  no  breach,  for  A.  has  a  remedy  for  it  by  distress.     R.  Mo.  3.  (/) 

So,  if  a  release  be  awarded,  and  the  party  makes  a  release  and  delivers  it 
to  the  use  of  B.  in  his  absence,  it  is  sufficient ;  though  B.  to  whom  the  re- 
lease ought  to  be  made,  afterwards  disagree  to  it.  R.  Cro.  El.  54.  2  Leo. 
HO.  (*) 

(I  1.)  REMEDY  FOR  NOT  PERFORMING  AN  AWARD. 

If  there  be  a  submission  by  obligation  or  covenant,  and  the  award  be 
not  performed,  an  action  lies  upon  the  obligation,  &c.     Vide  post,  (I  4.) 

If  the  submission  be  by  rule  of  court,  and  the  award  be  not  obeyed,  there 
shall  be  a  prosecution  for  the  contempt.     Vide  ante,  (Dl). 

If  the  submission  be  by  parol,  assumpsit  lies  for  non-performance.  1  Rol. 
7.  1. 15. 


(<f)  1 .  Submission  '*  to  two,  as  arbitrators,  and  a  third,  as  umpire,  so  as  the  award  be 
made  by  the  arbitrators,  on  or  before  a  day  certain ;  but  if  they  do  not  by  that  time,  the  sub- 
mission shall  not  be  avoided,  provided  the  umpire  make  his  award  on  or  before  a  subsequent 
day,11  aince  there  is  no  positive  prohibition  against  the  umpire  making  his  award,  before  the 
time  limited  to  the  arbitrators  has  expired,  the  construction  must  be,  as  the  most  reason- 
able, and  that  which  the  parties  may  be  presumed  to  have  intended  that  if  the  arbitrators 
disagree,  and  declare,  before  such  expiration,  that  they  do  not  mean  to  award,  the  umpire 
may  instanter.  3  M.  &  S.  559. — 2.  An  umpire  may  make  his  award  upon  the  evidence 
stated  to  him  by  the  arbitrators  who  disagreed,  after  examining  the  witnesses  ;  unless 
either  party,  previous  to  making  the  award,  require  him  to  hear  the  evidence  himself.  4 
T.  R.  589.— «{  3.  But  vide  Falconer  v.  Montgomery,  4Dall.  232.  Passmore  r.  Pettit,  4 
Dall.  271—4.  Where  a  submission  is  to  two  and  their  umpire,  an  award  by  the  two  is 
good.  Keans  v.  Rankin,  2  Bibb,  88.  Vide  Towne  v.  Jaquith,  6  Mass.  Rep.  46.  Short  r. 
Pratt,  6  Mass.  Rep.  496.  }> 

(e)  1.  Where  payment  of  money  is  awarded,  the  party  must  pay,  though  be  have  a 
counter  demand.  Barnes,  56.-2.  Laches  in  the  arbitrator  are  no  defence.  3  M.  &  S. 
145. 

(/)  Vide  Cro.  Eliz.  211. 

(g)  1.  A  mutual  performance  will  often  be  sufficient.  3  Bulst.  62.  4  Leon.  110.181. 
Cro.  Eliz.  54. — 2.  And  performance  by  the  attorney,  or  authorized  agent  of  the  party,  is 
performance  by  the  principal.  Jerk.  136.— 3.  And  in  general  a  party  will  be  exonerated 
who  in  spite  of  his  exertions  is  prevented  by  uncontrolable  circumstances,  from  performance. 
13  l-.ast,  2.2 — 4.  And  there  is  an  unwillingness  to  construe  that  to  be  a  breach,  which  is  no 
damnification  or  inconvenience  to  the  other  party.  1  Rol.  Rep.  7.  Cro.  Jac.  330.  £ 
liulsl.  9).     Brownl.  123.    Cro.  Jac.  525. 
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Otherwise,  if  a  collateral  thing  is  awarded,  and  not  money*    R.  1  Rol.  7 * 
1.  15.     Vide  post,  (I  3.)  (A) 

(I  2.)  By  debt- 
or, debt  lies  for  a  sum  awarded.     2  Cro.  354*  1  Leo«  72.  (t) 
If  there  be  debt  for  a  sum  awarded,  it  is  sufficient  to  shew  so  much  of  the 

award,  as  suffices  to  maintain  the  action,  (k) 

[*]  And  therefore,  if  the  plaintiff  declares  inter  alia  arbitratum  fuiL  it  ia 

good.     Per  2  Judg.  Litt.  312.     Cont.  per  Twisd.  1  Mod.  36. 

So,  if  the  declaration  be,  that  so  much  was  awarded  to  the  plaintiff 

without  shewing  the  award  of  the  other  part,  it  is  good ;  for  the  defend' 

ant  shall   not  plead,   nul  tiel  arbitrement,  but  nil  debet,  and  if  no  award,  or 

a  void  award  be  given  in  evidence,   the  issue  shall  be  for  the  defendant. 

R.  after  verdict.     Litt.  312.     R.  1  Leo.  72.  per  Twisd.  1  Sid.  161. 
So,   if  it  was  demurred  to  the  declaration.     Per  Harvey,  Richardson 

cont.  Litt.  312* 

And  the  plaintiff  need  not  shew  the  time  (/),  or  place  of  the  award  made* 

Semb.  2  Brownl.  1 37. 

Nor  make  a  profert  hie  in  cur*  of  the  award*     Sti.  459.  (m)     Vide  in 

Pleader,  (O  3.) 

But  in  debt  for  a  sum  awarded,  if  the  plaintiff  shews  a  defective  award, 

though  more  than  he  need  to  do,  the  declaration  is  bad.     Litt.  313.  (n) 
As,  if  he  shew  an  award  of  money  on  one  part,  and  a  release  on  the  other 

part,  when  the  submission  was  by  parol,  and  therefore  no  remedy  for  the 

release.    R.  1  Sid.  160.     Vide  in  Pleader  (C  29.) 

(I  3.)  By  assumpsit. 

If  assumpsit  be  brought  for  not  performing  an  award,  the  declaration 
ought  to  shew  an  arbitrament  good  in  all  respects :  And  therefore,  if  it 
shews  an  award  on  one  part  only,  it  is  bad.     R.  Cro.  El.  904. 

So,  if  an  award  be  by  parol,  and  decrees  money  to  be  paid  on  tine  part 
and  a  release  on  the  other,  it  is  void,  and  assumpsit  does  not  lie  upon  it ; 
for  an  award  for  a  collateral  thing  cannot  be  without  writing,  and  therefore 
it  is  only  on  one  part.     R.  1  Lev.  113.     1  Sid.  160.  Dan*  27. 

(I  4.)  By  action   upon  the   obligation,  &c. — How  the  defendant 

shall  plead  to  it. 

If  an  action  be  upon  an  obligation,  &c.  for  performance  of  an  award ; 
the  defendant  cannot  plead  performance  generally  ;  but  after  oyer  of  the 
obligation  and  condition,  the  defendant  must  shew  the  award  and  how  he 
has  performed  it.     Mo.  3. 


(A)  Vide  1  Saund.  28.  a.     2  Saund.  62.  n.  5.    8  T.  R.  571. 

{{)  In  suing  upon  the  bond,  the  count  need  not  aver,  that  there  were  mutual  submissions, 
since  defendant,  by  craving  oyer,  may  shew  it*     Str.  923. 

(*)  1.  LARd.  115.  Salk.72.  12  Mod.  533.  Burr.  27*  1  Leon.  72.  Litt.  313.— 2. 
And  a  verbal  award  may  be  set  forth  in  substance.    2  Vent.  242.     Carth.  156.  ' 

(I)  1.  1  Saund.  165.  Ld.  Rd.  1076.^2.  Award  alleged  to  be  made  after  making  arbi- 
tration bond,  and  before  the  exhibiting  of  the  plaintiff's  bill,  to  wit,  on  such  a  day,  is  suffi- 
ciently positive.     3  Burr.  1729. 

(in)  Burr.  281. 

M  As  to  the  case  where  the  award  is  only  partially  void.  Vide  2  Lev.  6.  Rol.  Arbit. 
B.19.21.  Cro.  Elix.  758.  1  Rol.  Rep.  46.  437.  Al.  10.  Yelr.  9t.  1  Brownl.  92.  3 
Lev.  413.     lLev.  3.  rj_ 
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And  the  defendant  must  set  out  the  award  in  Latin ;  for  it  is  not  good  to 

say,  cujus  tenor  sequitur  in  hac  verba,  and  then  recite  the  award  in  English. 

R,  Al.  87. 

And  must  shew  performance  of  the  whole  award  on  his  part.     R.  3  Lev* 

24. 

Or,  a  tender  and  refusal,  which  is  tantamount.     R.  3  Lev.  24.  (o) 
*]Yet,  if  an  award  be  to  pay  money  in  a  will,  or  an  indenture,  &c.  the 
Pendant  need  not  shew  the  will,  or  indenture  at  large  ;  for  if  he  refers  to 

them  generally,  it  is  sufficient.     R.  1  Vent.  87. 

•  Except  the  award  refers  to  a  payment  at  the  time,  or  in  the  manner  men- 
tioned in  such  indenture,  then  the  defendant  shall  shew  the  indenture.  1 
Vent.  87. 

•  And  it  is  sufficient,  that  the  defendant  alleges  that  he  performed  as  much 
as  the  words  of  the  award  require  him  to  perform  :  as,  if  an  award  be, 
that  a  suit  do  cease,  and  the  plaintiff  stand  acquitted  of  it,  it  is  sufficient  to 
say,  that  he  did  not  prosecute  the  suit,  but  the  plaintiff  stetit  xnde  quietus, 
without  shewing  a  discharge  in  fact.     R.  2  Cro.  340.     2  Bui.  93.  1  Rol.  7. 

So,  to  debt  on  an  obligation  for  performance  of  an  award,  the  defendant 
after  oyer  of  the  condition  may  plead,  quod  arbitrators  nullum  fecerunt 
arbitrium.     2  Sand.  184.     Lev.  Ent.  40.  (p) 

If  he  pleads  nul  agard,  he  can  say  nothing  by  rejoinder,  but  what  shews 
the  award  void.     R.  1  Lev.  245. 

If  an  award  be  void,  it  is  safest  to  plead  nul  tiel  agard  ;  for  if  he  sets 
out  the  award  and  pleads  performance,  the  plaintiff  by  his  replication  may 
say,  that  the  award  was  also  in  such  a  manner  (which  will  make  it  good) 
and  join  issue  upon  the  performance,  and  the  defendant  cannot  afterwards 
deny  or  traverse  the  award.     Dub.  3  Lev.  164.     R.  1  Rol.  6. 

And,  if  the  defendant  plead  a  bad  plea,  the  plaintiff  may  demur,  and 
shall  have  judgment,  without  shewing  the  award  in  his  replication,  or  as- 
signing any  breach.     R.  3  Lev.  1 7. 

Yet,  if  he  plead  nul  agard,  and  the  plaintiff  shows  an  award  upon  a  suo- 
mission  ita  quod,  &c.  he  cannot  say,  that  there  were  other  contests  of  which 
there  was  no  award  ;  for  that  will  be  a  departure.  R.  1  Lev.  127.  Vide 
Pleader,  (F.  7,  &c.)  (q) 

(1  5.)  Plaintiff,  by  his  replication,  must  shew  the  award,  and  as- 
sign a  breach. 

If  the  defendant  plead  nullum  fecerunt  arbitrium,  the  plaintiff  by  his  re- 
plication, must  shew  the  award,  and  assign  a  breach  of  it.  Lev.  Ent.  40. 
Vide  Post,  (1 6.) 

And  the  plaintiff  in  debt  upon  the  obligation  must  shew  the  whole  arbit- 
rament ;  and  therefore  to  say,  inter  alia  arbitration  fuit,  is  nocgood.-  Semb. 
Lit.  313. 

So,  if  he  shews  an  award,  which  has  a  material  variance,  it  will  be  a  bar ; 
if  the  defendant  prays  oyer,  or  joins  issue.     1  Salk.  72.  (r) 


*Jti  1  Yid*  *•  Inst'  207 — *•  As  toa  Previous  request,  &c.  Vide  2KeU  163.  3  Keb. 
608.     2  Lev.  403.     T.  Raym.  169.     Ld.  Rd.  233.     Willes,  62. 

00  Or  upon  certain  points  notified.     16  East,  58.    4  T.  R.  146.  2  Smith,  459. 

iNP  £  re.>omdel\8etting  forth  *he  whole  award,  whereby  it  appears  that  it  is  not  warrant- 
ed by  the  submission,  where  the  replication  has  only  detailed  it  in  part,  is  no  departure 
from  a  plea  of  no  award.     II  East.  188. 

(0  Ld.  Rd.  715.    Bur.  278.    Yelv.  25, 
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And  he  must  shew  the  time,  and  place  of  the  award  made.  R.  2  Vent* 
72.     9  H.  6.  5.  a.     Cont.  3  Lev.  239. 

And  what  arbitrators  made  it*     Agr.  9  H.  6.  5.  a.     Bro.  Arbitrament,  1. 

[*]If  the  arbitrament  shewn  be  void,  the  defendant  may  demur,  and  shall 
have  judgment  for  him.     Vide  post,  (1  6*) 

If  the  defendant  shew  aq  award  imperfectly  in  his  bar,  the  plaintiff  in  his 
replication  must  shew  the  whole  award,  otherwise  he  might  be  tricked.  1 
Sand.  326.     - 

(1  6.)  And  that  it  was  pursuant  to  the  authority. 

So  the  plaintiff  by  his  replication  must  shew,  that  the  award  was  made  in 
all  points  pursuant  to  the  authority  of  the  arbitrators. 

And  therefore,  if  an  award  ought  to  be  made  before  such  a  time,  the 
plaintiff  shall  shew  it  was  made  accordingly. 

If  it  ought  to  be  signed,  sealed,  and  delivered  by  the  arbitrators  ;  If  be 
says,  that  it  was  sealed,  and  delivered,  and  does  not  allege  that  it  was  sign- 
ed, it  is  not  well.     R.  1  Rol.  245.  1.  10.     R.  Cont.  Pal.  97. 

If  a  condition  be  ita  quod,  it  be  made  and  to  be  delivered,  &c.  he  must 
say,  that  it  was  delivered ;  for,  ready  to  be  delivered,  is  not  sufficient.  Dub. 

2  Rol.  246.  1.  25. 

If  it  ought  to  be  ready  to  be  delivered  to  the  parties  before  such  a  day, 
he  must  shew  that  it  was  re*dy  to  be  delivered  accordingly,     R.  1  Rol.  416. 

1.  5.  to  35. 

If  it  ought  to  be  ready  to  be  delivered  at  London,  5  Dec.  if  it  be  alleg- 
ed, that  the  award  was  made  at  Yorjc,  4  Dec.  ad  tune  et  ibidem  readjr  to 
be  delivered  at  London,  it  is  not  sufficient.  Per  two  J.  1  Cont.  2  Cro. 
5775  8.— Court  divided,  2  Rol.  193.     3  Mod.  331. 

If  it  be  alleged,  that  it  was  made  ante  exhibitioncm  Wte,  viz.  24  J.  which 
is  the  day  in  the  submission ;  it  will  be  bad  upon  a  special  demurrer,  other- 
wise upon  a  general ;  for  it  ought  to  be,  ante  tempus  limited  by  the  condi- 
tion.    1  Sid.  370. 

If  it  ought  to  be  under  hand  and  seal ;  if  he  does  not  allege,  that  it  was 

sealed,  it  is  bad.     R.  2  Cro.  278. 

Or  if  he  does  not  say  under  his  hand,  though  he  produces  the  award 
sealed.     R.  2  Mod.  77.    R.  Pal.   109.   112,   181.     2  Rol.  243.     1   Bui. 

IHt  ought  to  be  delivered  (utrique)  to  either  of  the  parties,  he  ought  to  al- 
ien a  delivery  to  both.     R.  2  Rol.  250. 1.  30.    Cro.  El.  797. 

So  a  parol  award,  if  it  be  pleaded,  that  it  was  ready  to  be  delivered,  is 
good ;  for  when  it  is  pronounced,  it  is  a  delivery.    R.  1  Sal.  75.  Mod.  Ca. 

If  an  award  be  pleaded,  ready  to  be  delivered  20  May,  where  the  sub- 
mission was  ita  quod  paratum  sit,  to  be  delivered  1    May,  it  will  be  bad. 

R.  2  Sand.  73.  ,  3  _  _  x    ,..     ,. 

If  the  condition  be,  ita  quod  the  award  be  made  post  obhgahonem  ante 
1  June  and  the  obligation  is  dated  25  March,  and  the  defendant  pleads, 
post  25  Martii,  before  1  June  no  award  made  ;  for  perhaps  it  was  made  on 

25  March.     R.  Jon.  67. 

Yet  it  shall  have  a  reasonable  intendment :  and  therefore,  if  there  be  a 
submission  of  a  certain  particular,  if  the  plaintiff  recites  the  submission, 


(r)  Carth.  159.    Str.  116.  ^ 
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and  says,  super  quo  arbitrators  accepto  onere  arbitrandi  ordinaverunt ;  [*]it 
shall  be  intended,  that  they  made  their  award  of  the  particular  submitted. 
R.A1.  51, 

If  there  be  a  submission,  to  be  delivered  such  a  day  and  place ;  if  he  al- 
leges a  delivery  to  the  parties  the  day  before,  it  is  sufficient.     R.  2  Lev.  68. 

To  be  delivered  to  the  party,  who  desires  it ;  it  is  not  necessary  to  allege, 
that  it  w&s  delivered.  Dan.  557.  for  it  shall  come  from  the  other  side,  that 
it  was  desired.     R.  3  Mod.  330.     Sho.  242. 

To  be  delivered  utrique  partium  ;  it  is  sufficient,  if  he  alleges  a  delivery 
to  each  severally.     Dan.  557. 

So,  it  is  not  necessary  to  aver  paraP  deliberandi ;  for  if  it  be  made,  it  is 
Implied.     R.  Hard.  399.     R.  Sho.  98.     R.  1  Sal.  69.     Carth.  158.(*j 

If  he  shews  a  delivery  to  the  parties  before  the  day,  and  at  another  place, 
it  is  sufficient.     Per  three  J.  Hale  cont.     2  Lev*  68. 

So,  if  there  be  an  award  for  more  matters  than  were  submitted,  and  the 
plaintiff  alleges  non  performavit  in  aliquo;  it  shall  be  intended  only  of  the 
part  within  the  submission.     R.  2  Rol.  46, 

If  an  award  was  by  parol,  it  is  sufficient  to  shew  the  substance  or  effect  of 
It ;  for  the  words  are  not  necessary.     R.  2  Vent.  242. 

And  it  is  sufficient,  though  the  expression  was  not  so  exact.     2  Vent.  242. 

If  there  was  an  award  to  do  two  things,  and  as  to  one,  it  is  not  within  the 
submission  ;  it  is  sufficient  to  say,  that  he  performed  the  other. 

So,  if  an  award  be,  to  pay  so  much,  or  give  surety  for  so  much ;  it  is  suf- 
ficient to  say,  that  he  did  not  pay,  for  the  other  part  of  the  disjunctive  was 
yoid.     R.  Sav.  120. 

If  the  defendant  plead  nul  tiel  agard,  it  is  not  sufficient,  that  the  plaintiff 
shews  the  award,  but  he  must  also  assign  a  breach.  Yel.  78.  Vide  in 
pleader,  (F  14.) 

So,  if  he  plead  a  matter  tantamount ;  as,  that  the  arbitrators  did  not 
make  it,  but  the  umpire.     Semb.  Lut.  529. 

But,  if  the  defendant  plead  a  collateral  matter,  &c.  and  the  plaintiff  join 
Issue  upon  it,  he  need  not  assign  a  breach.  Yel.  79.  Lut.  528.  R.  3 
Lev.  24.     Vide  Pleader,  (F  15.) 

The  plaintiff  pan  assign  only  one  breach. 

How  the  breach  ought  to  be  assigned.     Vide  in  Pleader,  (C  45.) 

If  the  plaintiff  by  his  replication  shews  an  award,  and  assigns  a  breach  \ 
&nd  it  appears,  that  the  award  is  not  good,  or  not  well  pleaded,  the  defend- 
ant may  demur.     Lev.  Ent.  40. 

So,  if  the  plaintiff' does  not  assign  a  good  breach.     Lev.  Ent.  43. 

If  the  plaintiff  shews  an  award  and  assigns  a  breach  ;  the  defendant  can- 
not afterwards  allege  payment,  or  performance  of  the  thing  in  which  the 
breach  was  assigned ;  for  that  will  be  a  departure.(f)  Vide  in  Pleader, 
(F  7,  &c.)  (w) 


f  (#)  1.  Ld.  Rd.  11*.  247.  533.  989.    Show.  242.    3  Mod.  330.    Freem.  415.— fr.  Uriesi 
a  particular  place  is  stipulated.    Cro.  Jac.  677. 
(0  If  the  defendant  plead  a  general,  he  cannot  rejoin  a  special  performance.    Ld.  Rd. 

(u)  1.  Where  a  cause  has  been  referred  to  arbitration,  the  court  cannot  interfere  to  en- 
fer  a  nonsuit  against  the  arbitrators  direction;  but  the  party  objecting  to  the  award  mast 
move  to  set  it  aside.  1  Mars.  238.  5  Taunt.  596 — 2.  Where  a  verdict  is  taken  for  a  fixed 
sum,  subject  to  an  arbitration,  and  the  arbitrator,  through  mistake  of  his  power,  awards  a 
{arger  sum  to  the  plaintiff,  the  court  will  permit  the  plaintiff,  upon  motion,  to  wAtr  the 
|uagment  for  the  sum  in  the  verdict  5  the  arbitrator  stating,  in  an  affidavit,  that  he  cohiid- 
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[*]When  arbitrament  is  a  good  plea,  or  not.  Vide  Accord,  (D  1, 
2.)— Pleader,  (2  G  9.-2  V  9.— 2.  W  41.— 3  M  13.) 

When  it  shall  be  confirmed,  or  avoided  in  chancery.  Vid  Chan- 
cery, (2  K  l,&c.) 

ARBITRATOR. 

Vide  Arbitrament,  (B — C.) 

ARCHBISHOP. 

Vide  Ecclesiastical  Persons,  (C  1.) — Esglise,    (H  11.) — Heresy,  (B 

2.) — Visitor,  (A  5.)— Courts, — (N  1.) 

ARCHDEACON. 

Vide  Ecclesiastical  Persons,  (C  5.)— Visitor,  (A  9.) — Courts,  (N  9.) 

ARCHES. 

Vide  Courts,  (N  3.) 

ARMS. 

Arms.    Vide  Justices  of  peace,  (B  12.) — War,  (B  4.) 
£*]Arms  and  armories.     Vide  Norroy,  (C — D.) 
Sergeant  at  arms.      Vide  Chancery,  (D  6.) 
Arm  of  the  sea,      Vide  Navigation,  (B.) 

ARRAIGNMENT. 

Vide  Appeal,  (G  2.) — Indictment,   (M.) —  Justices,   (T  3. — W.  2.)-=— 
Justices  of  Peace,  (D  14.)— Parliament,  (L  16.) 


ered  only  the  subject  matter  of  the  cause  referred.  2  Smith,  7.  5  East,  139.— 3.  Where 
a  verdict  is  taken  for  a  specific  sum,  subject  to  an  award,  and  the  arbitrator  awards  a  great- 
er sum  for  which  judgment  is  entered*  the  court  will  amend  the  judgment  by  reducing  it 
to  the  sum,  for  which  the  verdict  wfes  given.  But  will  only  allow  execution  to  issue  for 
what  appears  to  be  really  due.  1  Taunt.  151.— 4.  Where  the  rule  of  reference,  by  mis- 
take, precludes  the  question  wbicn  the  party  seeks*  to  try,  he  should  move  to  new- model 
it,  since  he  cannot  impeach  the  award  made  in  conformity  to  it.  3  Taunt.  378.— »6.  An 
order  of  nisi  prius,  made  a  rule  of  court  will  be  amended  by  adding  terms  virtually  implied 
from  the  nature  of  the  subject.  5  Taunt.  663.-6.  A  verdict  taken,  subject  to  a  reference, 
cannot  be  increased  I  M.  &  S.  675. — 7.  Semble,  that  where  a  verdict  is  taken,  subject 
to  a  reference  of  all  matters  in  difference,  the  arbitrator  may  award  up  to  the  amount  of 
the  verdict  in  respect  of  the  subject  of  the  action,  and  then  award  separately,  touching  ad- 
ditional matters.  1  M.  &  S.  675—8.  Where  a  verdict  is  taken  for  a  specific  sum,  subject 
to  a  reference,  the  arbitrator  cannot  award  a  greater  fun,  though  H  should  appear  from  the 
terms  of  the  reference  to  have  been  the  intention  that  the  plaintiff  should  recover  whatever 
he  was  entitled  to.  But  quart,  whether  the  court  would  not  increase  the  verdict.  1  Taunt. 
151. 
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ARRAY. 

Challenge  to  the  array.  Vide  Challenge,  (B) 
Commission  of  array.  Vide  War,  (B  3.) 

ARREST. 

Arrest.     Vide  Dignity,  (F  3.) — Execution,  (C  12,  13.) — Privilege, 
(A  1 ,  &c.) 
Arrest  of  judgment*     Vide  Pleader,  (S  48.) 

ARSON. 

Vide  Justices,  (P  1. — Y  6.) 

ARTICLES. 

Articles  of  agreement*     Vide  Chancery,  (2C  1,  &c. — 3  Z  11,  12.) 

OF    IMPEACHMENT*       Vide  PARLIAMENT,  (L  21,  22.) 

— — —  of  religion.     Vide  Esglise,  (N  10.) 

ASSART. 

Vide  Chase,  (N  9.) 


Vide  Battery,  (C)— Pleader,  (3  M  15, 21.) 

ASSEMBLY  UNLAWFUL. 

Vide  Force  able  Entry,  (D  10,  &c.) 

PJASSENT. 

Assent.    Vide  Parliament,  (G  18,  19.) — Parson,  (C) 

to  a  legacy.    Vide  Administration,  (C  5,  &c.)— Chancery, 

(3  G  4.) 
Royal  assent*    Vide  Parliament,  (G  21.— L  42.) 

ASSESSMENT. 

Assessment  of  damages.    Vide  Damages,  (El,  &c.) 

■ of  a  fine.    Vide  Lebt,  (N  4.) 

of  sewers  tax.    Vide  Sewers,  (E  2.  6,  &c.) 

ASSETS.   ' 

(A)  ASSETS  BY  DESCENT  $  WHAT  SHALL  BE.  p.  678, 

(B)  WHAT  NOT.  p.  681. 
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Assets  by  descent ;  what  shall  be.  ^    687 

(C)  ASSETS  ENTER  MAINS  5  WHAT  ARE.  p.  683. 

(D)  WHAT  NOT.  p.  685. 

(A)  ASSETS  BY  DESCENT ;  WHAT  SHALL  BE. 

What  shall  be  assets  in  equity,  vide  in  chancery,  (2  G.  1,  &c) 

All  lands  and  tenements  in  fee-simple,  which  descend  to  the  heir,  are 
assets  to  satisfy  a  debt,  for  which  his  ancestor  has  bound  his  heirs.  Vide 
Descent,  (A.) 

•  If  a  reversion  after  an  estate  tail,  come  into  possession,  it  shall  be  assets. 
3  Mod.  254,  257.     3  Lev.  286.     Sho.  244.     Carth.  127.  (x) 

•  Though  it  be  land  in  ancient  demesne.     1  Rol.  269. 1.  10.     Hob.  48» 
Or  in  Ireland.     1  Ver.  419. 

So  an  advowson  shall  be  assets.     Co.  L.  374.  b.     Bro.  Assets,  4.  (y) 

And  if  land  be  devised  to  the  heir,  and  the  quantity  or  quality  of  the  est 
tate  is  not  thereby  changed ;  he  takes  by  descent,  and  it  shall  be  assets* 
R.  2  Leo.  11.  Dy.  124.  a.  R.  inC.  B.  inter  Clarke  and  Smith,  Pas. 
12  W.  3.  (Comyns's  Reports,  72.)  1  Sal.  241,  and  Hil.  1  Ann.  B.  R. 
inter  Redding  and  Royston.     Comyns's  Reports,  123.)     1  Sal.  242.  (z) 

[*]As,  if  it  be  devised,  charged  with  a  rent,  or  payment  of  money.  R. 
inter  Clarke  and  Smith.     (Comyns's  Reports,  72,  73.)     1  Sal.  241  .(a) 

And  land  shall  be  assets  in  the  heir  before  his  entry.     1  Rol.  269. 1.  17. 

So,  if  a  rent  in  fee  issuing  out  of  the  land  of  an  heir  descend  to  him,  it 
shall  be  assets,  though  the  rent  be  extinct ;  for  it  has  continuance  for  such 
purpose.    Co.  L.  374.  b.  (6) 

So  a  reversion  expectant  upon  an  estate  for  life  (c)  shall  be  assets.  Bro. 
Assets,   17.  23.     1  Rol.  888,  1.  15.  R.  Carth.  129. 

By  the  st.  (d)  29  Car.  2.  3.  an  estate  pur  outer  vie,  which  comes  to  the 

(ar)  Dick.  51. 

(y)  W.  Jones  23,  24.  Str.  879.  3B.  P.  C.  556.  3  P.  Wms.  401.  3Vin.  Abr.  145. 
MSS.    3  Atk.  464,  485. 

00  Prec.  Ch.  222.     Ld.  Rd.  829.     Plowd.  545. 

(a)  1.  1  Lutw.  793.  1  Ld.  Rd.  728.  2  Atk.  293 — 2.  So  where  a  man  seised  in  fee 
on  the  part  of  his  mother,  devised  to  his  executors  for  sixteen  years  for  payment  of  his  debts, 
remainder  to  his  heir  on  the  part  of  his  mother,  it  was  held  that  the  heir  took  by  descent* 
3  Lev.  127. — 3.  So  where  on  riens  per  descent  pleaded,  it  appeared  that  the  ancestor  de- 
vised the  lands  to  the  heir  for  payment  of  debts,  it  was  adjudged,  that  the  heir  was  ill  toy 
descent,  for  the  tenure  is  not  altered.     2  Str.  1 270.     1  Blk.  22-4. 

(6)  I .  So  if  there  be  a  mortgage  for  years,  the  reversion  in  fee  in  the  mortgagor  is  legal 
assets,  and  the  bond  creditor  may  have  judgment  against  the  heir,  with  a  cesset  execulio 
until  the  reversion  comes  into  possession ;  but  where  it  is  a  mortgage  in  fee,  the  equity  of 
redemption  is  not  legal  assets,  and  the  heir  may  plead  ritnt  per  descent  to  an  action  brought 
against  him  on  the  bond  of  the  mortgagor.  2  Atk.  294. — 2.  It  is  however  assets  in  equity, 
and  the  creditor  may  have  relief  there.    2  Vera.  61. 

(c)  1.  So  upon  a  term  of  years.  Ld.  Rd.  783.  2  Wils.  49. — 2.  And  in  this  case  it  is  the 
opinion  of  Lord  Holt,  which  seems  to  be  well  founded,  that  he  cannot  plead  the  term  in  de- 
lay of  execution  (though  there  are  some  precedents  to  that  purpose,  as  Heme,  307.  I 
Lutw.  442,  443.  Lib.  Plac  150.  pi.  106.  1  Str.  665)  but  he  ought  to  confess  assets  in 
possession,  without  noticing  the  term.  2  Ld.  Rd.  784,  5.  1  Salk.  354. — 2.  But  where 
the  heir  has  only  a  reversion  expectant  on  the  life  of  another,  he  may  plead  it,  and  the 
plaintiff  may  take  judgment  of  assets  quando  acciderint.  Dy.  373.  b.  Carth.  129.  Ld.  Rd. 
784.     Lib.  Plac.  208.  pi.  21C. 

(<f)  At  common  law  an  estate  to  a  man  and  his  heirs  pur  outer  vief  is  not  assets  in  the 
hands  of  the  heir,  for  he  does  not  properly  take  the  estate  by  descent,  but  ajs  special  occu- 
pant.    Co.  Lit.  374,  b,     10  Rep.  98.  a. 
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heir  as  special  occupaut,  shall  be  assets  by  descent,  as  in  case  of  lands  in 
fee-simple,  (e) 

So,  by  the  same  st.  cestuique  trust  dying,  if  he  leave  a  trust  in  fee  to 
descend  to  his  heir,  such  trust  shall  be  assets  by  descent ;  and  the  heir  shall 
be  chargeable  with  the  obligation  of  his  ancestor  by  reason  of  such  assets, 
as  fully  as  if  an  estate  in  law  had  descended  in  like  manner. 

The  heir  shall  be  charged,  if  he  has  assets  by  descent  the  day  of  the 
original  purchased,  (/)  or  afterwards.     1  Rol.  269.  1.  25. 

If  the  heir  alien  the  assets  by  fraud  before  an  action  commenced,  yet  he 
shall  be  charged.  1  Rol.  269.  1.  31.  Dy.  149.  a.  in  marg. 
-  And  now,  by  the  st.  3  &  4  W.  &  M.  14.  all  wills,  dispositions,  &c.  of  lands, 
rents,  &c.  by  any  seised  in  fee  in  possession,  reversion,  or  remainder,  after 
25  March  1692,  as  to  creditors  only  shall  be  void  [*](unless  made  for  pay- 
ment of  a  real  debt,  or  for  portions  of  younger  children  in  pursuance  of  an 
agreement  before  marriage.^  And  the  creditor  may  maintain  an  action 
against  the  heir  and  such  devisee  jointly. 

And  by  the  said  statute,  if  the  heir  alien  the  assets  before  an  action 
against  him,  he  shall  be  liable  to  the  value  of  the  land  sold. 

And  by  the  same  statute,  the  devisee  (g)  shall  be  liable,  though  he  alien 
the  lands  devised  before  action  brought. 


(«)  A  devise  of  inch  an  estate  is  held  to  be  within  the  statute  of  fraudulent  devise*,  and 
void  against  specialty  creditors  ;  and  the  estate  is  liable  to  contribute  according  to  its  gross 
ralue.    3  Atk.  4S5. 

(/)  At  common  law,  if  the  heir  had  bona  fide  aliened  the  lands  which  he  had  by  descent 
before  an  action  was  commenced  against  him,  he  might  discharge  himself  by  pleading,  that 
he  had  nothing  by  descent  at  the  time  of  suing  out  the  writ,  or  filing  the  bill ;  and  the  ob- 
ligee had  no  remedy  at  law,  though  in  equity  the  heir  waB  responsible  for  the  land.  1  P. 
Wms.  777.  Prec.  in  Ch.  512.  1  Rol.  Abr.  269.  (C)  pi.  2.  5  Mod.  123.  Carth.  245. 
2  Atk.  204.    2  Wms.  Saund.  8. 

(g)  1.  Where  the  ancestor  had  dtvutd  the  lands,  a  creditor  by  specialty  had  not  any 
remedy  at  common  law  against  the  deriaee.     2  Atk.  292.-2.  But  by  the  st.  3  W.  &  M. 
c.  14.  s.  2.  reciting,  that  it  is  not  reasonable  or  just  that  by  the  practice  or  contrivance  of 
any  debtors,  their  creditors  should  be  defrauded  of  their  just  debts,  and  nevertheless  it  hath 
often  so  happened,  that  where  several  persons  having  by  bonds  or  other  specialties  bound 
themselves  and  their  heirs,  have  afterwards  died  seised  in  fee  simple  of  and  in  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  or  had  power  or  authority  to  dispose  of  or 
charge  the  same  by  their  wills  or  testaments,  have  to  the  defrauding  of  such  their  creditors, 
by  their  last  wills  and  testaments  detised  the  same  or  disposed  thereof  in  such  manner 
as  such  creditors  have  lost  their  said  debts  ;  it  is  enacted,  that  all  wills  and  testaments, 
limitations,  dispositions,  or  appointments  of  or  concerning  any  manors,  &&  or  of  any  rent, 
profit,  term,  or  charge  out  of  the  same,  whereof  any  person  at  the  time  of  his  or  her  decease 
shall  he  seised  in  fee-simple  in  possession,  reversion,  or  remainder,  o    have  power  to  dispose 
of  the  same  by  his  or  her  last  will  and  testament,  shall  be  deemed   and  taken  only  as 
against  such  creditor  or  creditors  as  aforesaid,  his  or  their  *heirs,  successors,   executors,. ad- 
ministrators and  assigns,  and  every  of  them,  to  be  fraudulent,  and  clearly,  absolutely,  and 
utterly  void,  frustrate,  and  of  none  effect,  any  pretence,  colour,  feigned  or  presumed  consid- 
eration, or  any  other  matter  or  thing  to  the   contrary  notwithstanding.     And  by  e.  3,  for 
the  means  that  such  creditors  may  be  enabled   to  recover  their  said  debts,  it  is  enacted 
that  in  the  cases  before  mentioned,  every  such  creditor  or  creditors  shall  and  may  have  and 
maintain  his,  her,  or  their  action  of  debt  upon  bis,  her,  or  their  said  bonds  and  specialties, 
against  the  heir  and  heirs  at  law  of  such  obligor  or  obligors,  and  such  devisee  or  devisees 
jointly,  by  virtue  of  this  act ;  and  such  devisee  or  devisees  shall  be  liable  and  chargeable 
for  a  false  plea  by  him  or  them  pleaded,  in  the  same  manner  as  any  heir  should  have  been 
for  any  false  plea  by  him  pleaded,  or  for  not  confessing  the  lands  or  tenements  to  him  de- 
scended.    And  by  s.  4.  it  is  enacted,  that  where  there  shall  be  any  limitation  or  appoint- 
ment, devise  or  disposition  of  or  concerning  any  manors,  &c.  for  the  raising  or  payment  of 
any  real  and  just  debt  or  debts,  or  any  portion  or  portions,  sum  or  sumB  of  money,  for  any 
child  or  children  of  any  person  other  than  the  heir  at  law,  according  to  or  in  pursuance  of 
any  marriage  contract  or  agreement  in  writing,  bona  fi&t  made  before    such  marriage,  the 
same  and  every  of  them  shall  be  in  full  force  ;  and  the  same  manors,  &c#  shall  and  may  be 
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{  The  right  of  action  on  the  breach  of  a  real  covenant,  goes  to  the  heir, 
and  not  to  the  personal  representatives  of  the  ancestor*  Hamilton  v.  Wil* 
son,  4  Johns.  Rep.  72. 

Land  fraudulently  granted,  is  assets  in  the  hands  of  heirs  and  devisees. 
Manhattan  Company  v.  Osgood,  15  Johns.  Rep.  162.  } 

[*](B)  WHAT  NOT. 

But  a  reversion  in  fee,  expectant  upon  an  estate  tail,  shall  not  be  assets, 
till  it  comes  into  possession  ;  for  it  may  be  docked  by  the  tenant  in  tall  at 
his  pleasure.     1  Rol.  269.  1.  15.  Dan.  577.  6  Co.  42.  a.  R.  Carth.  129.  (/.) 

hoi  den  and  enjoyed  by  every  such  person  or  persons,  his,  her,  and  their  heirs,  executors,  ad- 
ministrators, and  assigns,  for  whom  the  said  limitation,  appointment,  devise,  or  disposition 
-was  made,  and  by  his,  her,  and  their  trustee  or  trustees,  his,  her,  and  their  heirs,  executors, 
administrators  and  assigns,  for  such  estate  or  interest  as  shall  be  so  limited  or  appointed,  do* 
vised  or  disposed,  until  such  debt  or  debts,  portion  or  portions,  shall  be  raised,  paid,  and  sat- 
isfied. And  by  s.  7.  it  is  also  enacted,  that  all  and  every  devisee  or  devisees  made  liable  by 
this  act,  shall  be  liable  and  chargeable  in  the  same  manner  as  the  heir  at  law  by  force  of 
this  act,  notwithstanding  the  lands,  tenements,  and  hereditaments  to  him  or  them  devised 
shall  be  aliened  before  the  action  brought.— 3.  This  statute  was  made  to  remedy  the  omis- 
sion in  the  st  13  Eliz.  c.  5.  of  fraudulent  conveyance*,  and  to  extend  it  to  fraudulent  devises. 
2  Atk.  205.  Com.  Rep.  256.-4.  But  it  is  held  that  this  act  does  not  extend  to  any  settle- 
ment or  disposition  made  by  the  obligor  by  deed  in  his  life-time,  whether  voluntary  or  other- 
wise. 1  Eq.  Abr.  149.  pi.  7.  Prec.  Ch.  521.  Cas.  Temp.  Talb.  64. — 5.  And  it  extends  only 
to  debts  in  which  the  testator  has  bound  himself  by  bonds  or  other  specialties,  and  not  to 
damages  for  breaches  of  covenants  or  contracts  under  seal  made  by  him  ;  wherefore  cove- 
nant does  not  lie  upon  this  statute  against  the  heir  and  devisee  to  recover  damages  for  a 
breach  of  covenant  made  by  the  devisor,  but  the  remedy  thereby  given  is  confined  to  cases 

where  dobt  lies.     7  East,  128 6.  It  is  held  that  the  proviso  operates  by  way  of  exception 

upon  such  devises  as  are  for  payment  of  debts  leaving- the  law  just  as  it  stood  before  the 
making  of  the  act.  2  Atk.  292 — 7.  And  therefore  a  devise  for  the  payment  of  debts  is 
not  within  the  statute.  2  Ves.  590.  Willes,  521.  Barnes,  164.  Dick,  382 — 8.  Nora 
devise  for  payment  of  debts  out  of  rents  and  profits  only.     2  Atk.   104.     1  Bl.  C.  C.  311. 

7  Ves.  323 9.  But  if  the  devise  do  not  provide  for  the  payment  of  debts  in  a  manner 

which  is  practicable  and  can  be  enforced,  it  is  a  fraudulent  devise  within  the  statute.  2  B. 
Q.  C.  614.     2  Wms.  Saund.  8. 

(h)  1.  As  where  A.  seised  in  fee  limits  the  estate  to  himself  for  life,  remainder  to  ano- 
ther in  tail,  reversion  to  himself  in  fee,  and  dies  indebted  by  bond,  the  reversion  in  fee  ii' 
not  assets  in  the  heir  during  the  continuance  of  the  estate  tail,  and  he  may  plead  Tien*  per 
ducent.  Carth.  129.  2  Mod.  60.  9  Mod.  176 — 2.  Though  in  Litt.  Ent.  112.  there  is 
a  plea  of  rtens  per  distent,  except  a  reversion  expectant  on  an  estate  tail ;  hut  it  seems  to  be 
a  bad  plea.  2  Mod.  50. — 3.  But  when  the  reversion  vests  in  the  heir  it  is  assets,  and  he 
is  chargeable  in  respect  of  it,  with  the  payment  of  the  bond. — 4.  Hence  where  T.  D.  be- 
ing seised  in  fee,  on  his  marriage,  settled  his  estate  on  himself  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  reversion  to  himself  in  fee,  and  died  indebted  by  bond,  leaving 
a  son  who  devised  the  reversion  to  C  in  -fee,  and  afterwards  died  without  issue,  Lord 
Hardwicke  held  that  the  reversion,  having  come  into  possession  in  C.  the  devisee,  was  as- 
set* to  satisfy  the  bond,  the  devise  being  fraudulent  again«t  the  creditor  by  the  st.  3  W.  & 
M.  c  14,  and  he  thought  that  an  action  of  debt  might  be  maintained  against  the  heir  and 
such  devisee.  If  the  son  had  suffered  a  recovery,  the  creditor  was  without  remedy ;  but 
if  he  had  levied  a  fine  only,  it  would  have  barred  the  estate  tail,  and  let  m  the  reversion, 
which  would  be  liable  to  the  specialty  debts  of  T.  D.  2  Atk.  204.—5.  In  this  last  case  it 
appears  that  the  bond  was  entered  into  by  him  who  had  been  once  seised  in  fee  in  possession, 
and  afterwards  created  the  limitations  of  the  estate,  and  was  the  person  who  died  last 
seised  of  the  fee,  and  therefore  the  heir  in  claiming  the  reversion  on  the  determination  of 
*?Z&^  w-  bound  to  derive  his  title  to  it  from  the  obligor.-*    Bat  ano- 

ther decision  has  gone  farther,  by  holding,  that  where  an  intermediate  tenant  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  being  in  possession  of  his  estate  for  life,  and  hay- 
Se  reversion  in  fee  in  him,  subject  to  intermediate  estates  for  life,  with  contingent :  lun.. 
tations  to  the  first  and  other  sons,  of  each  tenant  for  life,  m  tail,  entered  into  a  bond  and 
died  without  issue,  the  reversion  was  assets  in  the  heir,  when  it  vested  in  him  in  posses- 
sion, to  satisfy  the  bond.  .2  Blk.  1230.-7.  The  authority  of  this  case  was  questioned  by 
Lord  Thurlow  in  a  case  where  H.  devised  lands  to  R.  for  life,  remainder  over  in  tail,  re- 
mainder to  his  own  right  heirs,  and  died.     R.  the  tenant  for  life  entered,  and  bein^  the  heir 
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[*1So  a  seigniory  in  frank-almoigne  is  not  assets  ;  for  it  is  not  valuable. 

Co.  L.  374.  b. 

Nor  a  seigniory  of  homage  and  fealty.     Co.  L.  374.  b. 

Nor  land  in  Scotland.     1  Ver.  419. 

So  land,  which  descends  to  the  issue  in  tail,  is  not  assets  •,  for  it  must  be 
a  fee.     1  Rol.  269.  B. 

Nor  a  term  in  trust  to  attend  an  estate  tail.     Per  Hale,  Hard.  489. 

Yet  the  trust  of  a  term,  which  attends  an  estate  in  fee,  shall  be  assets. 

Per  Hale,  Hard.  489. 

So  an  annuity  in  fee  is  not  assets,  because  it  is  personal.     Co.  L.  374.  b. 

Bro.  Assets,  26. 

A  copyhold  which  descends  in  fee  shall  not  be  assets.     4  Co.  22.  a. 

So  an  use  at  common  law,  or  a  trust  now,  shall  not  be  assets  in  law.  Co. 
L.  374.  b. 

Nor  the  trust  of  a  term,  since  the  st.  29  Car.  2.  for  that  extends  only  to 
a  trust  of  land  in  fee.     2  Ver.  248.     Vide  supra. 

Nor  a  right  to  enter  into  land.     Co.  L.  374.  b.  6  Co.  58.  b. 

Or  to  have  an  action  for  the  land.     Co.  L.  374.  b. 

So  a  rent-seek  in  fee  shall  not  be  assets,  till  he  has  recovered  seisin.  6 

Co.  58.  b. 

If  land  be  devised  to  the  heir,  it  is  not  assets,  where  he  takes  by  the  de- 
vise :  (q)  as,  if  land  be  given  to  him  and  his  heirs,  upon  condition  to  pay  his 
debts,  and  if  he  do  not  pay,  to  another.  R.  Cro.  Car.  161.  Per  two  J.  2 
Mod.  286.     R.  afterwards  cont.     Vide  in  Devise,  (K) 

If  gavelkind  land  be  devised  to  two  sons,  equally  to  be  divided,  whereby 
they  are  tenants  in  common.     R.  1  Leo.  315. 

So,  if  a  devise  be  of  land  to  the  daughters  and  their  heirs ;  for  they  shall 
take  jointly.  R.  Cro.  El.  431.  R.  Hill.  1  Ann.  B.  R.  inter  Redding  & 
Royston,  (Comyns's  Reports,  123.)     1  Sal.  342. 


of  H.  had  the  reversion  in  fee  expectant  on  the  estate  tail,  and  died  indebted  by  bond  and 
other  specialties,  and  the  remainder  in  tail  being  extinct,  the  reversion  in  fee  vested  in  the 
heir  of  R.  in  possession  ;  and  one  of  the  questions  was,  whether  the  reversion  was  assets  in 
the  heir  of  R.,  to  satisfy  his  specialty  debts.  His  lordship  did  not  give  any  judgment  upon 
that  question,  but  expressed  himself  not  satisfied  with  the  last  decision,  t  B.  C.  C.  £40. — 
8.  It  appears,  from  Mr.  J.  Blackstone's  report,  that  no  cases  were  cited,  and  therefore  per- 
haps the  court  was  not  aware  of  the  case  of  Gifford  v.  Barber,  4  Via.  Abr.  452,  453.  MSS. 
cited  1  Ves.  174,  5,  in  which  Lord  Hardwicke  seems  to  be  of  a  contrary  opinion.  There  D. 
C.  being  seised  in  fee,  settled  the  estate  on  himself  for  life,  remainder  to  O.  C.  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  with  several  remainders  over  in  the  same  manner 
in  strict  settlement,  reversion  to  himself  in  fee,  and  died ;  G.  C.  entered,  and  being  heir  at 
law  of  D.  C.  was  seised  for  life,  together  with  the  reversion  in  fee  expectant,  and  confessed 
a  judgment,  and  died  without  Ugue  ;  the  other  persons  in  remainder  died  without  issue,  and 
the  reversion  coming  into  possession  in  *  person  who  was  the  heir  both  of  D.  C.  and  G.  C, 
the  question  was,  whether  it  was  liable  to  the  judgment  confessed  by  G.  C.  His  lordship 
held  that  it  was. — 9.  So  in  Hargrave's  Co.  Litt.  there  is  a  note  of  Lord  Hale  to  this  effect ; 
grandfather,  father,  and  son  ;  grandfather  dies,  the  father  is  bound  in  an  obligation  or  war- 
ranty, and  dies  before  entry ;  held  that  the  son  is  not  liable,  because  he  shall  make  himself 
heir  to  the  grandfather.  Co.  Litt.  1 16  n.  (3).— 10.  A,  bond  was  made  by  a  person  who  was 
seised  only  of  a  reversion  in  fee  expectant  on  an  estate  for  life,  and  it  was  held  to  be  assets 
in  the  hands  of  the  heir  during  the  continuance  of  the  estate  for  life.  1  Lutw.  503.  Ld. 
Rd.  53.— 11.  And  the  case  in  2  Blk.  has  lately  been  denied.  3  B.  &  P.  643.  2  Wms. 
Saund. 8. 

(q)  1.  Where  a  different  estate  is  devised  than  would  descend  to  the  heir,  the  disposition 
by  the  wfll  shall  prevail ;  as  where  the  estate  is  devised  to  the  heir  in  tail.  Flowd.  545.— 
2.  So  where  a  man  having  issue  two  daughters  who  are  his  heirs,  devises  lands  to  them  and 
their  heirs,  they  take  under  the  will,  for  by  law  they  would  take  as  co-partners,  but  by  the 
will  they  have  it  as  joint-tenants.  Cro.  Eli*.  431.  Bac.  Max.  Reg.  n.  21.  Vide  1  SijLk. 
24*.    Com.  123.    2Ld.  Rd.  829. 
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If  the  heir  had  aliened  the  assets  before  an  action  commenced  (r)  bona 
fide,  he  would  not  be  charged  before  the  st.  3  &  4  W.  &  M.  14.  (quod  vide 
ante,  (A.)     1  Rol.  269.  1.  30.  > 

Though  be  afterwards  repurchase  it.     Semb.  Bro.  Assets,  1  • 

How  the  heir  shall  plead  assets  by  descent,  and  shall  be  charged,  Vide  in 
Pleader,  (2  E  3,  &c.) 

|  In  some  instances,  the  locality  of  real  property  determines  the  liability 
of  the  heir.  Thus,  land  lying  out  of  the  jurisdiction  of  the  court,  and  out  of 
the  State,  is  not  assets.  Payne  v.  Logan's  Admrs.  4  Bibb,  402*  Austin  v9 
Gage,  9  Mass.  Rep.  395,  } 

[*](C)  ASSETS  ENTER  MAINS ;  WHAT  ARE. 

All  chattels  real  and  personal,  which  come  to  the  executor  or  adminis- 
trator, shall  be  assets  in  their  hands  for  payment  of  debts  and  legacies. 

What  things  are  chattels,  Vide  Biens,  (A  1,  2.) 

So,  if  an  executor  or  administrator  has  a  villein,  who, purchases  land  in 
fee,  into  which  the  executor  enters ;  though  he  has  a  fee  in  this,  yet  it  shall 
he  assets  in  his  hands.     OIF.  Exec.  104. 

So,  if  a  man  devise  land  to  an  executor  to  be  sold ;  this  before  a  sale  shall 
be  assets.  Semb.  Dy.  264.  b.  Cont.  2  Ver.  106.  But  the  money  af- 
ter ($)  the  sale,  is  assets.     Ibid.     Semb.  2  H.  4.  21.  b. 

So,  if  he  devise  land  to  A.  on  condition  to  sell,  and  make  A.  executor 
who  sells  ;  the  money  is  assets.  3  H.  6.  3.  b.  R.  1  Rol.  920. 1.  25.  40.  R. 
2  Ver.  406. 

So,  if  a  man  die  seised  of  an  estate  in  fee,  of  land  in  the  foreign  planta- 
tions ;  this  shall  be  assets  in  the  hands  of  his  executor  for  the  payment  of 
debts.     R.  2  Vent.  358.     2  Ca.Ch.  145.     1  Ver.  453. 

An  estate  limited  to  A.,  his  executors  or  administrators  for  three  lives, 
was  assets  in  the  hands  of  the  executor  by  the  common  law. .   2  Ver.  719. 

By  the  st.  29  Car.  2.  3.  If  there  be  no  special  occupant  of  an  estate  pwt 
outer  vie,  it  shall  go  to  the  executor  or  administrator  of  the  grantee,  and  be 
assets  in  his  hands. 

Though  it  be  a  rent  gntnted  pur  outer  vie,  of  which  before  there  could 
not  be  an  occupant.     K.  in  C.  B.  Mic.  6  Ann. 

But  an  estate  pur  outer  vie,  is  assets  only  auoad  creditors  for  payment  of 
debts.  R.  per  totam  curiam  B.  R.  Mic.  8  W.  3.  inter  Oldham  and  Picker* 
ing.     Sal.  464. 

And  therefore,  shall  not  be  distributed,  nor  bound  to  the  payment  of 
legacies.     R.  Sal.  464. 

So,  by  the  st.  29  Car.  2,  3.  it  shall  be  assets  by  descent  in  the  hands  of 
the  heir,  as  lands  in  fee,  and  therefore,  shall  be  assets  only  for  debts  by 
specialty.     2  Ver.  719. 

But,  if  it  be  assigned  in  trust  for  A.  and  his  wife  for  life,  and  afterwards 
for  B.  his  executors  and  administrators  ;  it  shall  be  assets  generally  in  the 
hands  of  B.'s  executor.     R.  2  Ver.  719. 


(r)  1.  An  heir  at  law  is  not  like  a  trustee  for  payment  of  debts.  A  trustee  cannot  apply 
the  rents  and  profits  to  his  own  use,  which  must  go  in  diminution  of  the  just  debts.  But  as 
to  an  heir,  till  judgment  is  given  against  him,  be  is  entitled  to  the  rents  and  profits.  1  T.  R. 
454.-2.  It  seems,  that  an  heir  cannot  retain  against  a  bond  creditor,  for  money  laid  out  in 
repairing  the  premises,  exceeding  the  rents  and  profits  hitherto  received.     1  T,  R.  454. 

(*)  1  B.C.  C.135. 
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So  things,  which  come  to  an  executor  by  reason  of  his  executorship,  are 

assets,  though  they  never  were  in  the  testator ;  as,  if  land  be  devised  to  the 

executor  to  be  sold ;  the  money  raised  by  the  sale  shall  be   assets  in   his 

hands.     1  Rol.   920.  1.    15.   25.  40.     1   Leo.   225.     R.    Hard.   405.    per 

Twiad.  1  Lev.  224.     R.  2  Ver.  405. 

So,  if  he  makes  a  feoffment  to  the  executor  of  the  land  to  be  sold.     1 

Rol.  920.  1.  13.  ., 

So,  if  a  term  for  years  be  devised  to  A.  for  life,  then  to  B.  who  dies  in  the 
life  of  A,  it  shall  be  assets  in  B,'s  executor. 

So,  if  land  be  granted  to  A.  for  life,  and  afterwards  to  his  executor  sftr 
thirty  years  ;  the  term  shall  be  assets,  though  it  never  could  vest  in  the 
testator.     Per  Manw.  Dy.  Cont.  3  Leo.  21.     Vide  2  Leo.  7. 

[*]If  money  due  upon  a  mortgage  is  paid  to  the  executor.  R.  3  Leo.  32. 

So,  if  a  lease  be  made,  or  goods  delivered  to  an  executor,  pursuant  to  a 
covenant,  &c.  to  his  testator. 

If  an  executor  redeem  a  pledge  of  the  testator's.     1  Leo.  225. 

It  the  king  seize  the  goods  of  the  testator  for  his  debt,  which  the  execu- 
tor afterwards  redeems  ;  the  value,  over  and  above  the  redemption,  shall 
be  assets  in  his  hands.     1  Rol.  921, 1.  5. 

So,  if  an  infant  executor  come  to  full  age,  goods  in  the  bands  of  the  exe- 
cutor durante  minore  cetate,  are  assets,  though  he  bad  not  the  possession  of 
them.    R.  1  Rol.  921.1. 10. 

So,  if  an  executor  deliver  goods  to  merchandize,  the  profits  shall  be  assets. 
1  Rol.  920,  1,  31. 

So,  if  he  put  the  testator's  money  out  at  interest.  Cont.  2  Ch.  Ca.  35. 
Ace.  2Ch.  Ca.  152, 

If  an  executor  has  a  lease  rendering  rent,  the  profits  over  and  above  the 
rent  are  assets.     1  Sal.  79. 

If  the  testator  was  a  factor  to  a  merchant,  and  had  received  money  for 
his  principal's  goods,  which  comes  to  his  executor ;  it  shall  be  assets,  and 
subject  to  debts  of  a  superior  nature  prior  to  the  merchant ;  for  money  can- 
not be  known.     R.   1  Sal.  160.(0 

So,  if  an  executor  recover  damages  in  an  action  as  (u)  executor,  though 
m  trespass  de  bonis  asportatis  in  vita  testatoris  ;  they  are  assets.  1  Rol. 
920.  1.  20. 

In  an  action  upon  the  case  for  an  escape  of  one  in  custody  upon  a  capias 
utlagatum  at  the  suit  of  the  executor,  as  executor.     Hob.  38. 

So,  if  he  recover  upon  a  promise  made  to  the  testator  to  pay  money  to 
A.     Al.  1. 

So,  if  he  recover  a  thing  as  an  executor  in  chancery.  1  Rol.  920.  1.  23. 
R.  Mo.  858.     Off.  Brev.  255. 

So,  if  money  be  paid  to  him  in  the  prerogative  court,  which  be  pays  im- 
mediately to.  another  creditor  by  order  of  the  court,  the  same  day  in  which 
an  action  was  commenced ;  unless  he  helps  himself  by  a  special  plea.  R. 
Dy.  208,  p.  r 

If  a  debtee  makes  his  debtor  his  executor,  whereby  the  debt  is  extinct, 
yet  it  shall  be  asset?.     1  Rol.  920.  1.  50,  52.     PI.  Com.  186.  a.   R.  Yel. 


(0  A  remittee  in  bills  and  notes  for  a  specific  purpose,  received  by  administrator,  in 
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160.     Per  three  J.  Cro.  Ca.  373.     1  Cb.  R.  138.  242.     Vide  Administra- 
tion, (B  5.) 

Or,  if  he  makes  the  debtor  and  a  stranger  his  executors.  1  Rol.  920. 
1.50. 

So,  if  an  executor  release  an  account ;  so  much  as  appears  due  upon  the 
account  shall  be  assets  in  his  hands.     R.  Cro.  £1.  43. 

So,  if  an  ex  ecutor,  when  of  age,  release  to  the  administrator  during  his 
minority ;  the  money  in  his  hands  shall  be  assets.     R.  Cro.  El.  43. 

So,  if  an  executor  submit  to  arbitrament,  and  it  be  awarded,  that  for 
[*]70/.  he  release  an  obligation  for  100/.  the  100/.  shall  be  assets;  for  the 
submission  is  his  own  act.     R.  3  Leo.  53.     Vide  in  Administration,  (J  1.) 

So,  if  a  feme  executrix,  possessed  of  a  term  for  years  takes  an  husband, 
who  purchases  the  reversion,  whereby  the  term  is  extinct,  yet  it  shall  be  as- 
sets.    Per  omnes  J.  Mo.  54. 

\  What  shall  be  assets  in  the  hands  of  an  executor  or  administrator. 
Cutlar  v.  Quince,  2  Hayw.  60.  Hays  v.  Jackson,  6  Mass.  Rep.  149.  Towle 
v»  Lovet,  6  Mass.  Rep.  394.  Dean  v.  Dean,  3  Mass.  Rep.  258.  Drink* 
water  v.  Drinkwater,  4  Mass.  Rep.  354.  Mitchell  v.  Lunt,  4  Mass.  Rep. 
654.  Ex  parte,  Gay,  Admr.  5  Mass.  Rep.  419.  Reading  of  Trowbridge, 
J*  8  Mass.  Rep.  554.  Mowry  ?•  Adams,  14  Mass.  Rep.  327.  Leverett  v. 
Armstrong,  15  Mass.  Rep.  26.  Ruggles  v.  Sherman,  14  Johns.  Rep.  44& 
Walden's  Exrs.  v.  Payne,  2  Wash.  1.  Fleming  v.  Boiling,  3  Call.  75. 
Crenshaw  v.  Crenshaw's  Exr.  2  Hen.  &  Munf.  22.  Nimmo's  Exr.  v.  Com- 
mon wealth,  4  Hen.  &  Munf.  57.     Boyd  v.  Stainback,  5  Munf.  305. 

An  action  for  a  breach  of  a  covenant  of  seisin  during  the  life  of  the  ances- 
tor, goes  to  the  personal  representatives  and  not  to  die  heir.  Hamilton  v. 
Wilson,  4  Johns.  Rep.  72.  }    • 

(D)  WHAT  NOT. 

But  if  land  be  devised  (x)  to  be  sold  for  a  special  purpose,  as  for  payment 
of  portions  to  his  daughters ;  the  money  arising  by  the  sale  is  not  assets. 
R.  1  Leo.  87.     Dy.  151.  b.     2  Ver.  133,  4. 

If  an  house  with  the  goods  be  demised  for  years,  rendering  rent,  and  the 
executor  receives  the  rent  after  the  death  of  the  testator,  it  is  not  assets  ; 
for  the  whole  rent  belongs  to  the  heir.     R.  Dy.  361.  b. 

If  an  obligation  be  to  pay  1000/.  to  A.  to  be  vested  in  the  purchase  of 
lands  to  the  use  of  A.  and  his  wife,  and  the  heirs  of  their  bodies,  remain- 
der to  the  right  heirs  of  A.,  and  the  interest  of  the  money  is  paid  to  the 
executor  of  A.,  it  shall  not  be  assets.     R.  2  Ver.  55* 

So  land  devised  to  be  sold  for  payment  of  debts,  is  not  assets  in  )&w  till 
actual  sale.     2  Ver.  106. 

So  land  devised  to  A.  and  B.  to  be  sold  for  payment  of  debts  is  not  assets, 
though  he  makes  A.  executor.     1  Rol.  920.  1.  30. 

So  debts,  due  to  the  testator  upon  judgment,  statute,  or  specialty,  are  not 
assets  till  actual  recovery  and  receipt.     Off.  Ex.  92. 

Nor  other  choses  in  action.     Vide  Off.  Ex.  92.       ~* 

So  goods,  in  possession  of  the  testator  at  his  death,  though  the  property 
and  possession  are  by  the  law  vested  in  the  executor,  yet  if  without  fraud 


(z)  1.  Where  there  are  debts,  executors  may  sell  testator's  term,  specifically  devised. 
4  B.  C.  C.  126.— 4.  And  he  may  dispose  of  a  lease  for  years  as  assets,  notwithstanding  a 
proviso  therein,  that  lessee  shall  Hot  alien .    1  Yes. J.  994. 
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or  collusion  he  never  had  actual  possession  of  them,  shall  not  be  assets  to 
charge  him.     Off.  Ex.  157. 

So,  if  an  advowson  be  avoided  in  the  life  of  the  testator,  and  the  execu- 
tor presents  after  his  death ;  it  shall  not  be  assets,  for  it  is  not  valuable. 
Vide  Off.  Ex.  93.  in  marg. 

So  chattels,  which  come  to  the  hands  of  an  executor,  shall  not  be  assets./ 
if  they  are  lost  without  his  default ;  as,  if  a  term  for  years  be  evicted  by  an 
older  title.  .Off.  Ex.  164. 

If  sheep,  or  other  beasts  die.     Off.  Ex*  164. 

If  a  ship  perish  by  tempest.     Off.  Ex.  164. 

If  the  testator's  goods  are  destroyed  by  enemies.     Off.  Ex.  162. 

Or  stolen.     Off.  Ex.  162. 

So  goods,  in  his  hands  as  trustee  for  another,  are  not  assets  ;  as,  if  a  bond 
be  made  to  A.  in  trust  for  B.,  it  shall  not  be  assets  in  the  hands  of  A.'s  exe- 
cutor.    1  Sal.  79. 

So,  if  a  bond  to  A.  be  assigned  by  him  to  another,  with  a  covenant  (y) 
not  to  revoke  ;  it  6hall  not  be  assets  in  the  hands  of  his  executor.  1  Sal.  79. 
]  By  an  assignment  of  a  mortgage  debt,  by  the  mortgagee,  his  interest 
in  the  land  is  vested  in  the  assignee ;  and  cannot,  therefore,  be  considered 
as  assets  in  the  hands  of  the  administrator.  Crosby  v.  Brownson,  2  Day, 
425.  } 

ASSIGNEE. 

Assignee.     Vide  Assignment,  (B) — Chancery,  (4  N  4.) — Covenant, 
(B  3 — C  3.)— Pleader,  (2  F  1,  2.) 
Assignee  of  a  Bankrupt,       Vide  Bankrupt,  (D  24,  &c.) 

ASSIGNMENT. 

(A)  WHAT  THINGS  MAY  BE  ASSIGNED,  p.  686. 

(B)  WHO  SHALL  BE  AN  ASSIGNEE,  p.  687. 

(C)  WHAT  THINGS  CANNOT  BE  ASSIGNED,  p.  688. 

(C  1.)  Chose  in  action,  p.  688. 
(C  2.)  Bare  right,  p.  688. 
(C  3.)  Possibility,  p.  689. 

(D)  ASSIGNMENT  BY,  OR  TO  THE  KING.  p.  689. 

(A)  WHAT  THINGS  MAY  BE  ASSIGNED. 

Every  one  who  has  an  estate  or  interest  in  land*  and  tenements,  may  as- 
sign it ;  as,  tenant  for  life,  for  years,  &c.  (z) 


(y)  Notwithstanding  declaration*  of  the  testator  to  hia  executor,  that  he  nerer  meant  to 
call  for  payment  of  a  promissory  note,  it  was  held  aneti.     4  Ves.  6. 

(*)  A  general  proviso  in  a  lease  against  alienation,  for  the  lessee  and  hi*  assigns,  suppos- 
ing that  it  binds  the  assignee,  will  not  bind  assignees  wider  a  commission  of  bankruptcy. 
The  proviso  it  pointed  against  voluntary,  not  compulsory  assignments;  new  the  aiitkatti 
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So  every  one  who  has  a  present  (a)  and  certain  estate  or  interest  in  things, 
which  lie  in  grant  may  assign  ;  as  in  a  rent,  common,  advowson,  franchise, 
privilege,  &c.     Vide  Grant,  (C.) 

Though  the  interest  be  future  ;  as,  a  term  for  years  to  commence  in  /u- 
turo  may  be  assigned  ;  for  the  interest  is  vested  in  prastnti^  though  it  does 
not  take  effect  till  a  future  time.     Perk.  Grant.  91.     Vide  Estates. 

So  a  grant  of  so  many  cords  of  wood,  to  be  taken  by  assignment  of  the 
grantor ;  before  the  wood  assigned,  the  grantee  may  assign  it  to  another  -, 
for  the  interest  was  vested  immediately.     R.  5  Co.  25.  a.  Cro.  £1.  819. 

So,  if  a  mortgagee  for  years  (where  there  was  a  covenant  that  the  mort- 

-g&gor  should  continue  in  possession  till  default  of  payment,)  'assigns  before 

entry,  and  without  the  mortgagor ;  the  assignment  is  good,  though  he  was 

not  in  possession ;  and  so  an  assignment  afterwards  toties  quoties.     R.  3 

Lev.  388. 

If  lessee  for  years,  where  the  reversion  is  in  the  king,  be  ousted  by  a 
stranger,  and  afterwards  make  an  assignment,  it  shall  be  good;  for  the 
[*] reversion  not  being  divested,  the  lessee  continues  in  possession.  R.  Cro. 
El.  275. 

So,  if  a  mortgagor  after  such  a  mortgage  and  covenant  ut  supra,  lease  for 
jroprs,  and  afterwards  the  mortgagee  assigns  before  entry.     4  Mod.  48. 

So  the  grantee  of  an  advowson  may  assign  before  presentation.  2  Rol. 
47.  1.  12. 

So  the  grantee   of  an  annuity  pro  consilio  tmpenso.     R.  Mo.  5. 

So,  if  the  conuzee  of  a  statute  extend  the  land  of  the  conuzor,  which  is 
afterwards  evicted  by  a  conuzee  of  a  prior  statute,  yet  he  may  assign  his 
interest ;  for  he  shall  have  it  again  after  the  prior  statute  satisfied.  R.  4 
Co,  66.  b.     Dub.  2  Rol.  48.  1.  30. 

{  The  interest  of  a  mortgagee  in  lands,  will  pass,  by  the  assignment  of 
the  mortgage  debt.     Crosby  v.  Brownson,  2  Day,  425. 

If  a  person  assigns  all  his  interest  in  a  cfop  growing  on  the  land  of  an- 
other, it  is  a  complete  assignment  of  the  property  ;  and  the  assignee  may 
maintain  an  action  in.  his  own  name.  Carter  v.  Jarvis,  9  Johns.  Rep. 
143.  | 

(B)  WHO  SHALL  BE  AN  ASSIGNEE. 
Assignees  are  in  fact  or  in  law.  (b) 


of  a  bankrupt  are  bound  to  deal  with  the  property  in  a  manner  most  advantageous  to  the 
creditors,  which  obligation,  by  assigning,  they  must  be  taken  to  have  in  view,  and  be  fulfil- 
ling— 3  M .  &  S.  353. 

(*)  1.  Which  those  entitled  under  17  G.  2.  c.  24.  s.  2.  to  share  in  a  prise  have,  if  ulti- 
mately condemned.  1  Wils.  211. — 2.  And  which,  prior  to  the  prohibitory  st.  20  G.  2.  c. 
24.  s.  4.  might  have  been  assigned  before  condemnation,     ibid. 

(6)  1.  "  Assigns"  in  a  lease,  does  not  include  assignees  in  law.  3  M.  &  S.  363.  Vide 
Lofft.  319.— 2.  If  the  whole  of  a  term  is  made  over  by  the  lessee,  although  in  the  deed  he 
reserves  the  rent,  and  a  power  of  entry  for  non-payment  to  himself,  and  not  to  the  original 
lessor,  and  although  he  introduced  new  .covenants,  the  person  to  whom  it  is  made  over 
may  sue  the  original  lessor,  or  his  assignee  of  the  reversion,  cr  be  sued  by  them  as  assignee 

of  the  term,  on  the   respective  covenants  in  the  original  lease.     Dougl.  187 3.  That  the 

tenant's  assignee  may  sue  the  landlord  (or  vice  versa)  on  the  covenants  annexed,  his  whole 
estate  must  have  been  granted ;  if  a  day  has  been  reserved  out  of  it,  the  tenure  has  not  been 
assigned,  but  a  new  one  created  between  the  assignee  and  himself;  nor  wheri*  the  assign- 
ment is  for  years,  the  tenant's  estate  being  for  life.     1  East,  502 4.  That  the  tenants  as- 

signee  may  sue  on  the  covenants  in  the  lease,  the  assignment  must  have  been  of  the  ten- 
ant's legal,  not  his  equitabie,  estate,  supposing  his  interest  reduced  to  such,  since  to  tho 
former  alone  are  the  covenants  annexed.    3  East,  437.-5.  A  power  reserved  in  a  lease  for 
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Under  the  word  assigns,  the  assignee  of  an  assignee  in  perpetuum,  the 
heir  of  an  assignee,  or  the  assignee  of  an  heir  shall  take.     Co.  L.  384.  b. 

So,  if  a  man  covenant  with  another,  his  executors  and  assigns,  the  as* 
signee  of  an  assignee,  and  his  executors,  and  the  assignee  of  an  executor  or 
administrator  of  every  assignee  are  included,  and  shall  have  covenant  R. 
5  Co.  1 7.  h. 

But  if  an  obligation  be  to  pay  to  such  person  as  he  shall  name  by  his  will 
or  writing  ;  there  must  be  an  express  nomination,  and  his  executor  shall  not 
take  as  assignee.     R.  Mo.  855. 

[*](C)  WHAT  THINGS  CANNOT  BE  ASSIGNED. 

(C  1.)  Chose  in  action. 

For  avoiding  maintenance,  &c.  a  chose  in  action  cannot  be  assigned  or 
granted  over  to  another.     Co.  L.  214.  a.  266.  a.  (c) 

And  therefore  a  contract,  or  right  or  cause  to  have  an  action  for  any 
duty  or  wrong,  cannot  be  assigned.     2  Rol.  45. 1.  40. 

When  assignable  in  equity.  Vide  in  Chancery,  (2  H.)  (d) 

So,  if  an  obligation  or  other  deed  be  granted,  whereby  the  writing  passes ; 
yet  the  grantee  cannot  sue  for  it  in  his  own  name.  2  Rol.  46.  1.  23.  30. 
45.  1.40. 

So  a  right  to  have  a  writ  of  error  cannot  be  assigned.     3  Co.  4.  b. 

Nor  can  an  avoidance  be  assigned  when  the  church  is  void.  2  Rol.  45. 
].  37. 

So,  if  the  king  grant  a  chose  in  action  to  B.,  as  he  may  by  his  preroga- 
tive, B.  cannot  assign  it  to  another.     R.  2  Cro.  180. 

-  ■-...-.  .  ^  ,  i 

years,  for  either  party,  his  executors  or  administrators,  to  determine  it  upon  twelve 
months  notice  to  the  other,  his  heirs,  executors  or  administrators,  extends  to  the  devisee  of 
the  lessor.  12  East,  464.-6.  An  assignee  in  trust  of  a  tenement  underlet,  by  claiming 
rent  in  his  own  right  from  the  sub-lessee,  makes  himself  liable  to  the  original  landlord. 
4  Taunt.  766.-7.  An  assignee  of  a  bankrupt,  or  devisee,  and  a  personal  representatife, 
are  assignees  in  law,  to  the  purpose  of  being  liable  to  actions  on  a  covenant  for  rent  in  a 
lease  to  the  bankrupt,  devisor,  or  deceased.  Dougl.  184.— 8.  Tho  assignment  of  a  lease  need 
not  be  by  deed  ;  nor  formerly  need  the  writing  have  been  stamped.  5  Burr.  2827.— 
9.  A  lessee  cannot  plead  to  covenant  for  rent,  an  assignment  and  tender  by  the  unaccepted 
assignee.  4  Taunt.  642.— 10.  If  a  term  is  assigned  by  way  of  mortgage  with  a  claate  of 
redemption,  the  lessor  cannot  declare  against  the  mortgagee,  in  covenent,  as  assignee  of  all 
the  estate,  &c.  of  the  mortgagor,  even  after  the  mortgage  has  been  forfeited,  unless  the 
mortgagee  has  taken  actual  possession.  Dougl.  455. — 11.  Under  an  absolute  assignment 
of  a  term,  the  assignee  may  be  sued  on  the  covenants,  before  he  has  taken  actual  possession.  , 

Dougl.  461. 

(c)  1.  3  T.  R.  174.— 2.  The  courts,  however,  will  permit  the  assignee  to  sue  in  the  as- 
signor's name*  1  T.  R.  26. — 3.  It  may  be  assigned  by  parol.  4  T.  R.  690.  4  Taunt.  326.— 
4.  The  assignee  of  a  bond,  of  which  he  was  not  the  cestui  que  (rust ,  cannot  set  it  off  when 
sued.  16  East,  36—5.  Nor  can  the  assignor  of  a  chose  in  action  release  it,  if  the  debtor 
knows  of  the  assignment.  1  B.  &  P.  447. —  ■{  6.  A  judgment  may  be  assigned  ;  and  a  court 
of  law  will  protect  the  assignee  against  the  acts  of  the  assignor.  Smith  v.  Powell,  1  Hayw. 
452.  Allen  v.  Holden,  9  Mass.  Rep.  133.  Brown  v.  Maine  Bank,  1 1  Mass.  Rep.  153.— 
7.  So,  on  the  assignment  of  a  bond.     Long's  Exrs.  p.  Baker,  2  Hayw.  128. — 8.  Although  a  i 

chose  inaction,  is  not  assignable,  at  common  law,  yet,  a  court  of  law  will  protect  the  rights  j 

of  the  assignee,  in  suit  in  the  name  of  the  assignor.  Marshall  v.  Craig,  3  Bibb,  291.  ^ar" 
dell  v.  Edeo,  2  Johns.  Cas.  121.  Littlefield  r.  Storey,  3  Johns.  Rep.  425.  Van  Vechten 
r.  Graves,  4  Johns.  Rep.  403.  Jenkins  r.  Brewster,  14  Mass.  Rep.  291.  Dunn  ».  Snell, 
15  Mass.  Rep.  481.  Martin  v.  Hawks,  15  Johns.  Rep.  405.  Dix  v.  Cobb,  4.  Mass.  Rep. 
608.  Wood  v.  Partridge,  1 1  Mass.  Rep.  488.  Anderson  v.  Van  Allen,  12  Johns.  Rep.  343. 
Briggs  v.    Dorr,   19  Johns.  Rep.   95.  J- 

{d)  1.  1  T.  R.  26.-2.  Neither  the  lull  nor  the  half-pay  of  a  naval,  military,  or  marine  of- 
ficer can  be  assigned  either  at  law  or  in  equity  ;  nor  will  it  pass  by  assignment  under  a 
commission  of  bankruptcy  against  him.  Cooke  B.  L.  284.  3  T.  R.  681.  1 H.  Blk.  637. 
4  T.  R.  248.     2  Ansi.  533.     Sed  vide  2  Blk.  1 137. 
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So,  if  the  king's  farmers  covenant  to  pay  150/.  to  the  executor  of  him  who 
dies  ;  one  assigns  his  part,  the  assignee  shall  not  have  this  1 50/.  for  it  wafc 
not  assignable.  R.  Skin.  6.  26.  {  Vide  more  on  this  subject,  in  Greenby 
v.  Wilcocks,  2  Johns.  Rep.  1.  M'Menonly  -v.  Ferrers,  3  Johns.  Rep.  72, 
Clute  v.  Robison,  2  Johns.  Rep.  595.  Murray  t.  Gouveneur,  2  Johns; 
Cas.  438.  } 

(C  2.)  Bare  right. 

So  a  right  of  entry  or  re-entry  cannot  be  assigned.  Co.  L.  214.  10  Co. 
48  a.  (e) 

And  therefore  if  a  man  being  disseised,  convey  the  land  to  another  before 
entry,  the  conveyance  will  be  void. 

So,  if  the  conuzee  of  a  statute  sue  .an  extent,  and  a  liberate,  he  cannot 
assign  before  entry  or  recovery  in  an  ejectment ;  for  by  the  liberate  pos- 
session is  delivered  to  the  conuzee,  and  if  he  does  not  enter  thereupon,  but 
suffers  the  conuzor  to  have  possession,  the  possession  of  the  conuzee  is  turn- 
ed to  a  right,  which  is  not  assignable.  R.  3  Lev.  312.  4  Mod.  48.  She 
290.     Sal.  563.     Skin.  300. 

So,  if  the  lord  disseise  his  tenant,  by  which  the  seigniory  is  suspended  ; 
during  the  suspension  the  seigniory  cannot  be  assigned.     Co.  L.  314.  a. 

Or,  if  the  tenant  enfeoff  his  lord  upon  condition.     Co.  L.  314.  a. 

So,  if  there  be  tenant  for  life,  the  reversion  to  another,  and  the  lord  grant 
his  seigniory  to  ttye  tenant  for  life  ;  the  grantee  cannot  assign  this,  for  itnev* 
er  was  in  esse  in  him.     Co.  1.314.  a. 

So  the  king  cannot  assign  a  bare  right  to  land,  but  by  express  words.  R« 
3  Co.  4.  b.   11.  a. 

\  Under  the  late  bankrupt  law  of  the  United  States,  a  right  of  action, 
founded  in  tort,  did  not  pas's  by  a  general  assignment  of  the  bankrupt's  es- 
tate.    Bird  v.  Clark,  3  Day,  272.  } 

[*](C  3.)  Possibility. 

So  a  mere  (/)  possibility  cannot  be  assigned  (g).     Vide  in  Grant  (D;) 

As  if  a  man  demise  for  years,  if  A.  so  long  live  \  he  has  but  a  possibility 
to  have  the  land  during  the  years,  which  cannot  be  demised  to  another.  D. 
1  Co.  1 54.  b. 

So,  if  a  term  be  devised  or  granted  to  one  for  life,  and  afterwards  to  ano- 
ther for  the  residue  of  the  term  ;  this  remainder  of  the  term  cannot  be  as- 
signed, being  but  a  possibility.  R.  4  Co.  66.  b.  Vide  in  Chancery,  (4  W 
21.) 

So,  if  land  be  granted  to  husband  and  wife  for  20  years,  and  afterwards 
to  the  survivor  for  21  years ;  the  husband  in  the  life  of  his  wife  cannot  as- 
sign the  term  of  21  years,  for  it  does  not  vest  till  he  survives,  and  therefore 
was  but  a  possibility.     R.  10  Co.  51.  a.     R.  Poph.  5. 

So,  if  an  advowson  be  granted  to  a  bishop  and  bis  successors  post  mortem 
of  the  incumbent ;  the  bishop  cannot  demise  to  another /to**  mortem  of  the 
incumbent ;  for  he  has  nothing  till  the  incumbent  dies,  who  may  sarvive 
him.     R.  Dy.  244.  a. 

(e)  Nor  devised.    8  East,  552.     1  Taunt.  578.  Dow. 

(/)  Such  as  a  mere  hope  of  succession  ;  such,  for  example,  aa  the  hey  has  from  the 
courtesy  of  his  ancestors.     3  T.  R.  88.     1  H.  Bl.  30. 

(g)  1.  Nor  dctucd.  3  T.  R.  88.  1  H.  Bl.  30,— 2.  Sectu  a  possibility  coupled  with  an 
Interest.    Ibid. 
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If  upon  a  purchase  of  the  manor  of  B.  the  manor  of  C.  he,  for  the  purchas- 
er's security,  limited  to  the  vendor  and  his  heirs  till  eviction,  and  after  evic- 
tion to  the  purchaser,  his  heirs  and  assigns ;  if  he  before  eviction  sell  the 
nuujor  of  B.  to  A.  who  makes  a  lease  for  years  to  D.  and  then  the  manor  ot 
B.  is  evicted,  A.  shall  not  have  the  use  of  the  manor  of  C.  for  this  contin- 
gent use  was  not  assignable ;  and  though  it  be  limited  to  the  purchaser,  his 
heirs  and  assigns,  the  word  assigns  is  a  word  of  limitation,  and  not  ot  pur- 
chase.     R.  2  Rol.  795.  1. 40.  .  . 

If  land  be  limited  to  A.  for  life,  remainder  to  the  nght  heirs  ot  b.,  the 
son  of  B.  cannot  in  the  life  of  B.  grant  the  remainder,  though  he  afterwards 

survive  A.     Poph.  5. 

If  there  be  a  devise  of  a  term  to  his  son  after  the  death  of  b.,  the  son 
cannot  make  a  lease  in  the  life  of  B.     R.  Jon.  417. 

If  there  be  a  devise  to  trustees  till  A.  attain  his  age  of  25  years  and  then 
in  trust  for  A.  a  mortgage  by  A.  before  the  25  years  will  be  void.  R.  Eq. 
Ca.  30.     2d  part  2  Mod.  Ca. 

So  if  a  patron  grant  to  A.  to  be  master  of  an  hospital  ;  he  cannot  grant  it 
to  another  post  mortem  of  A.,  for  he  has  nothing  in  him  ;  for  A.  has  an  es- 
tate of  inheritance  during  his  life.     R.  Ca.  Cha.  214,  215. 

So  the  patron  of  a  prebend,  donative,  &c.  cannot  grant  it  to  another  in 
reversion.     Ca.  Ch.  214,  215. 

So  if  a  man  make  a  lease  for  21  years  inprasenti,  or  infuturo,  he  cannot 
afterwards  grant  a  lease  to  another  by  parol  for  the  same  time.     PI.  Com. 

432.  • 

{  But  a  contingent  debt  may  be  assigned,  in  equity.     Cutts  v.  Perkins, 
12  Mass.  Rep.  206.     Crocker  v.  Whitney,  10  Mass.  Rep.  316.  } 

(D)  ASSIGNMENT  BY  OR  TO  THE  KING. 

Yet  a  debt  may  be  assigned  to  the  king  for  a  debt  due  to  him.     R.  2  Leo. 

67. 

Though  it  be  not  ascertained  ;  as  debt  upon  bond  for  performance  of  cove- 
nants.    K.  2  Leo.  55. 

T*]But  by  the  st.  7  Jac.  15.  an  assignment  by  the  debtor  or  accomptant 
to  the  king  of  any  debt,  not  originally  due  to  him,  shall  be  void. 

Also  the  king  may  assign  a  chose  in  action  ;  as,  a  recognizance,  obliga- 
tion, &c.     Dy.  1.  b.     2  Cro.  82.  179.     Vide  Grant,  (G  1.) 

So  a  debt  or  other  thing  certain.  Dy.  1.  b.  in  marg.  3  Lev.  135*  Hard. 
158. 

So  a  thing  for  which  A.  is  accountable.     3  Leo.  198. 

So  all  recognizances  which  shall  thereafter  be  made  in  chancery.  2  Rol. 
198.1.20. 

And  the  king's  grantee  may  sue  a  recognizance,  obligation,  &c.  to  him 
granted  in  his  own  name.     Dy.  Kb.     R.  2  Cro.  179.     Sav.  133. 

Or  he  may  prosecute  an  extent  in  the  king's  name  ;  for  the  grant  of  the 
statute  or  debt  is  a  warrant  to  him  to  prosecute  process  in  the  king's  name. 
R.  2  Cro.  82.  180.     Sav.  2.  133.     Semb.  Hard.  158. 

So  after  an  assignment  the  king  may  release.     Sav.  3* 

But  the  king  cannot  assign  an  uncertain  thing  ;  as  damages  for  a  trespass. 
Dy.  1 .  b.  in  marg. 

Nor  where  an  obligation  forfeited  by  outlawry  is  assigned  ;  the  grantee 
cannot  sue  in  his  own  name,  unless  he  bas  special  words  to  do  it*  R.  Dy» 
1  b.     R.  cont.  2  Cro.  1 80.  per  Manwood,  Sav.  2,  3. 
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Nor  &  thing  real ;  as  a  right  of  action  or  entry  to  lands*     3  Leo.  198. 
So  the  king  cannot  grant  an  obligation,  &c.  forfeited  to  him  before  seizure* 
R.  l'Rol.  7. 

Assignment  of  a  Bankrupt's  Estate*.  Vide  Bankrupt,  (D  24,  &c.) 
—  a  Bill  op  Exchange.  "Vide  Merchant,  (F  11.) 

a  Breach.  Vide  Pleader,  (C  45,  &c. — F  14,  15.) 

Dower.  Vide  Dower,  (A  11.) — Pleader,  (2  Y  15.) 

Error.  Vide  Parliament,  (L3.) — Pleader,  (2  Bl4.) 

a  Mortgage.  Vide  Chancery,  (4  A  8.) 

— an  Office.  Vide  Officer,  (C.) 

a  Trust.  Vide  Chancery,  (4  W  6.) 

ASSISE. 

(A)  ASSISE.— THE  SEVERAL  SPECIES. 

(B)  ASSISE  OF  NOVEL  DISSEISIN,  p.  692, 

(B  2.)  When  it  lies.  p.  692. 
(B  3.)  When  it  does  not  lie.  p.  692. 
(B  4.)  By  whom  it  lies.  p.  694, 
(B  5.)  Bj  whom  not.  p.  694. 
(B  6.)  Against  whom  it  lies.  p.  695. 
(B  7.)  Id  what  court,  p.  695. 

(B  8.;  The  proceeding  in  an  assise. — Writ  original,  p.  695. 
(B  9.)  Process,  p.  696. 
[*](B  10.)  Summons,  and  severance,  p.  696. 
(B  1 1.)  Plaint,  p.  697. 
(B  12.)  Pleas- — In  abatement,  p.  697, 
(B  13.)  In  bar.—  By  the  tenant,  p.  698, 
(B  14.)  By  a  disseisor,  p.  699. 
(B  15.)  By  a  bailiff  p.  699. 

(B  16.)  Replication. — When  it  shall  answer  to  the   bar. 

p.  699. 

(B  17.)  When  it  shall  shew  a  title,  p.  700. 

(B  18  )  Taking  of  the  assise,  p.  700. 

(B  19.)  When  taken  at  large,  p.  700, 

(B  20.)  When  taken  upon  title,  p.  700. 

(B  21.)  Justices  of  assise. — Their  original,  p.  701. 

(B  22.)  Who  may  be  justices,  p.  701. 

(B  23.)  When  and  in  whal  place  they  shall  hold  their  ses 

sions.  p.  702. 
(B  24.)  The  authority  of  justices  of  assise,  p.  702, 
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(B  25.)  Adjournment  of  the  issue,  p.  7Q3. 

(B  26.    Judgment,  p.  703. 

(B  27.)  Certificate  of  assise. — By  the  common  law.  p.  704. 

(B  28.)  By  statute,  p.  704. 

(C)  ASSISE  OF  MQRT  D' ANCESTOR. 

(C  1.)  When  it  lies.  p.  705. 
(C  2.)  Process,  p.  705. 

(C  3.)  Plea-*  in  mort  d'ancestor. — In  abatement,  p.  706. 
(C  4.,,  In  bar.  p.  706. 

(C  5.)  Taking  of  the  assise,  p.  706. 

(D)  AIEL,  BESAIEL,  AND  COZINAGE.  p.  707. 

(E)  DUPER  OBIIT.  p.  708. 

(F)  RE-DISSEISIN,  AND  POST-DISSEISIN. 

(F  1.)  When  they  lie.  p.  708. 

(F  2.)  How  they  are  to  be  proceeded  in.  p.  709. 

(F  3.)  When  they  do  not  lie.  p.  710. 

(A)  ASSISE ;  THE  SEVERAL  SPECIES. 

Assisa  est  nomen  aquivocum,  and  sometimes  signifies  an  ordinance.  Co. 
Li.  154.  b.  159.  b. 

Sometimes  this  word  signifies  the  writ  of  assise,  or  (he  jury  who  try  it. 
Co.  L.  154.  b.  J    J  J 

[*]Sometimes  it  signifies  all  the  proceedings  in  court  upon  this  writ, 
lerms  de  Ley,  verb.  Assise. 

Sometimes  the  court  or  place  where  such  writs  are  determined.  Terms, 
de  Ley,  verb.  Assise. 

A  writ  of  assise  lies  fer  the  recovery  of  lands  or  tenements,  of  which  a 
^  °I  li!8  ancestors  ^ve  be<*  disseised.     Terms  de  L.  verb.  Assise. 

And  there  are  lour  writs  of  assise ;  an  assise  of  novel  disseisin,  an  assise 
of  mort  d  ancestor  an  assise  of  darrein  presentment,  and  an  assise  of  juris 
utrum.     L/O.  L.  155.  a.  J 

(B  1.)  ASSISE  OF  NOVEL  DISSEISIN. 

An  assise ^of  novel  disseisin  is  a  remedy  maxime  festmum,  for  the  recovery 
of  lands  or  tenements,  of  which  the  party  was  disseised.     2  £st.  4  lT^ 

And  it  .s  called  novel  disseisin,  because  the  justices  in  eyre  go  their  cir- 
S£m  T  KeVeD  ^earsJtouseven  J««;  and  no  assise  wa?  allowed  before 

tS^aS^FZ* before  the  !?8t  circuit' Which  wa8CaUed  *"  antient 

ITZ^ts^l^T  T,\a  *"***»  ****  ciroait,  an  assise 
edtvuii^Jr^  IE?edy'  because  the  recogn«tors  of  assise  are  summon- 
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The  tenant  shall  not  be  allowed  an  essoin  or  protection.     2  Inst.  410, 

Nor  shall  have  aid  but  of  the  king.     2  Inst.  410. 

Nor  shall  a  stranger  be  received  nor  vouched,  unless  he  be  present  ^nd 
enter  immediately  into  warranty.     2  Inst.  410. 

Nor  shall  the  parol  demur  for  the  nonage  of  the  plaintiff  or  tenant*  2 
Inst.  410. 

So  it  is  a  most  beneficial  remedy ;  for  the  plaintiff  shall  recover  his  land, 
damages,  and  costs. 

And  by  the  common  law,  damages  as  well  as  land  were  not  recovered  in 
any  other  action. 

(B  2.)  When  it  lies. 

By  the  common  law  an  assise  lies  only  de  libero  tenemento,  viz.  of  lands, 
tenements,  rents,  and  all  that  whereof  a  pracipe  quod  reddat  lay.     8  Co. 

46.  a. 

Of  an  hospital,  chapel,  &c.  by  the  name  of  a  messuage. 

Of  an  office.     8  Co.  47.  a.     Vide  infra. 

So  it  lies  by  the  common  law  of  common  of  pasture.  8  Co.  76.  a.  2. 
Inst.  411. 

But  now  by  the  st.  W.  2.  13  Ed.  1.  25.  an  assise  is  given  in  lieu  of  a 
quod  permit  tat,  for  profits  apprender  in  certo  loco.  8  Co.  46.  a.  2  Inst. 
411. 

And  it  lies  by  a  tenant  for  life,  as  well  as  by  him  who  has  the  inheritance, 
though  a  quod  permittat  does  not  lie  for  the  tenant  for  life.  8  Co.  46.  a. 
2  Inst.  411. 

As  de  estoveriis  hosci.     8  Co.  46.  a.     2  Inst.  409. 

Deproficuo  capiendo  in  bosco.     8  Co.  46.  a.     2  Inst.  409. 

[*]De  nucibus,  glancUbus,  et  aliis  fructibus  colligendis.  8  Co.  46.  a. 
2  Inst.  409. 

De  corrodio,  liberatione  bladi,  $r  aliorum  victualium  #  necessariorum  in 
certo  loco  annuatim  recipiendS     8  Co.  46.     2  Inst.  409. 

So  it  lies  of  all  profits  apprender  in  a  place  certain  ;  for  these  are  only 
for  example.     8  Co.  46,     2  Inst.  411. 

And  it  lies  of  estovers,  though  the  wood  be  stubbed  up.     Hob.  43, 

So  by  tbe  st.  W.  2.  25.  an  assise  is  given  of  tolls  ;  as,  de  tronagio,  passa- 
gio,  ponlagio,  pannagio,  #c.  in  certis  locis  capiendis.  8  Co.  46.  b.  2  Inst. 
409. 

So  it  lies  of  toll  of  a  market  or  mill.     8  Co.  46.  b. 

Of  a  toll-thorough,  toll-traverse,  or  toll-turn,  though  they  are  to  be  taken 
in  his  own  soil.     8  Co.  46.  b. 

Of  murage.     8  Co.  47.  a. 

Of  cranage,  stallage,  piccage,  wharfage,  anchorage,  pedage,  &c.     8  Co. 

47.  a. 

So  by  the  st.  W.  2.  25.  an  assise  is  given  of  offices ;  as  de  custodiis  bosco- 
rum,  par  coram,  foristarum,  chacearum  warrennarum,  portarum,  <fr  aliis  balli- 
vis,  4r  officiis,  in  fee.     8  Co.  47.  a.     2  Inst.  409. 

And  this  statute,  as  to  offices,  is  but  an  affirmance  of  the  common  law, 
by  which  an  assise  lay  of  aft  office  by  the  name  of  land.  8  Co.  47.  2 
Inst.  412. 

And  though  the  statute  speaks  of  offices  in  fee,  and  a  quod  permittat 
lies  only  for  hifn  who  has  a  fee ;  yet  an  assise  lies  for  him  who  has  an  office 
for  life.     8  Co.  47.  a. 
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And  an  assise  lies  of  all  offices  of  profit.     2  Inst.  412.     8  Co.  47.  b. 

As,  of  the  office  of  a  sheriff;  where  granted  for  life.     8  Co.  47.  a. 

Of  a  steward,  bailiff,  receiver,  beadle,  &c.  of  a  manor.     8  Co.  47.  a.b. 

Of  a  prothonotary,  philazer,  or  other  office  for  life  in  Chancer/,  B.  R.  or 
C.  B.     8  Co.  47.  a.  b.     1  Lev.  1. 

Of  a  packer  of  cloths,  &c.  8  Co.  47.  a. 

Of  the  master  of  the  king's  tennis  plays,  &c.  R.  8  Co.  45.  b. 

So  it  lies  of  offices  in  the  admiralty,  spiritual,  or  other  court,  as  well  as  in 
the  courts  of  common  law.     2  Inst.  412.     8  Co.  47.  b. 

As,  of  register  of  the  admiralty,  or  of  a  bishop.  8  Co.  47.  b.  Dj. 
153.  a. 

And  it  lies,  though  the  court  in  which  the  office  is,  be  removeable ;  if 
it  be  in  certo  loco  at  the  time  of  the  disseisin.     8  Co.  47.  b. 

So  it  lies,  if  a  man  be  disseised  of  part  of  the  profits  of  an  office,- of  that 
part  only.     2  Inst.  412.     8  Co.  49.  b. 

So,  CI  a  third  or  fourth  part  of  an  office. 

So  it  lies  for  a  frequent  distress,  if  the  lord  distrain  his  tenant  so  often, 
that  be  cannot  manure  his  land.     8  Co.  50. 

So,  if  a  commoner  claim  common  in  the  several  land  of  another,  he  may 
have  an  assise,  though  the  freehold  continues  in  him,  and  this  by  the  com- 
mon law  ;  for  the  st.  W.  2.  25.  was  but  an  affirmance  of  the  common  law. 
2  Inst.  413.  "  8  Co.  50.  b. 

So  by  the  st.  W.  2.  25.  an  assise  is  given  de  communia  larbariay  piscarict, 
fy  aliis  communions  similibus  ;  for  it  was  doubted,  whether  by  the  common 
law  it  lay  of  any  but  common  of  pasture.     8  Co.  48.     2  Inst;  412. 

So  by  the  st.  32  H.  8.  7.  an  assise  lies  of  a  parsonage,  vicarage,  tithes, 
&c. 

[#](B  3t)  When  it  docs  not  lie. 

But  an  assise  does  not  lie  of  an  office,  which  has  not  any  profit  to  it  8 
Co.  47.  b.     2  Inst.  412. 

So  it  does  not  lie  for  a  service  omitted  :  as,  it  does  not  lie  de  secta  ad  mo- 
hndinum.     8  Co.  46.  b. 

Nor  of  homage.     1  H.  4.  1.  b. 

Nor  of  a  bridge  not  repaired,  or  a  like  nonfeasance.     1  Rol.  104*  1*  20. 

Of  not  scouring  a  ditch,  by  which  the  land  is  surrounded.  1  Rol.  104.  L 
22. 

So  it  does  not  lie  of  an  easement;  as,  of  a  way.  1  Rol.  270*  1.  17.  8 
Co.  46.  b. 

Of  a  passage  in  a  barge  to  church,  or  elsewhere.     8  Co.  46.  b. 

So  it  does  not  lie  of  an  office  of  charge,  and  no  profit*  2  Inst.  412.  8 
Co.  47.  b. 

So  it  does  not  lie  of  an  annuity,  or  pension.     1  H.  4.  1 .  b. 

So  Undoes  not  lie  of  a  rent  reserved  out  of  tithes  only ;  for  it  cannot  be 
issuing  out  of  tithes.     Vau.  204. 

(B  4.)  Bj  whom  it  lies. 

An  assise  lies  by  a  tenant  in  fee-simple,  or  in  tail.     F.  N.  B.  177.  A* 
So,  by  tenant  for  life.     F.  N.  B.  1 77.  A. 

So  by  the  st.  13  Ed.  1.  de  mercatoribus.  W.  2.  18.  and  23  H.  8.  6.  by 
tenant  by  elegit,  statute  merchant,  or  staple,  or  recognizance. 
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So,  if  tenant  for  years,  or  at  wHl  be  ousted,  his  lessor  may  maintain  an 
Assise ;  for  his  possession  is  the  possession  of  the  lessor.  1  Rol.  271. 1.  8. 
12.15.     Vide  Seisin  (C.) 

So  an  heir,  if  the  guardian  be  ousted.     1  Rol.  270.  1.  40. 

So,  the  heir,  if  a  lessee  for  years,  &c.  be  ousted,  who  claims  by  the  de- 
mise of  his  ancestor.     1  Rol.  270.  1.  45. 

So  a  recoverer  of  a  reversion,  if  the  lessee  be  ousted  after  the  recovery. 

So  he  in  remainder  after  a  lease  for  years,  if  the  lessee  be  ousted,  ft. 
Kel.  109.  b. 

So  a  reversioner,  if  a  tenant  by  statute  or  elegit  be  ousted.  1  Rol.  271. 
].  6. 

Or,  if  a  lessee  at  will  grant  his  possession  to  another,  who  enters.  1 
Rol.  271.  I.  4. 

So  it  lies  by  a  lord,  if  his  copyholder  be  ousted. 

So  it  lies  by  the  reversioner,  if  a  lessee  for  years,  or  at  will,  of  a  common 
be  ousted.     1  Rol.  271.  1.  13.  15. 

So  it  lies  by  the  parson  of  a  church. 

So,  if  one  joint-tenant  is  ousted,  an  assise  lies  by  him,  and  his  companion. 

(B  5.)  By  whom  not. 

But  a  tenant  for  years,  or  other  who  has  not  the  freehold,  cannot  main- 
tain an  assise.  (A) 

[*]So  he,  who  has  the  inheritance  or  freehold  cannot  maintain  it,  if  he  has 
not  possession  or  seisin. 

As,  an  heir  cannot  have  an  assise  against  an  abator.     1  Rol.  271.  1.  10. 

So,  if  cestui  que  vie  dies,  or  the  lease  of  a  lessee  for  years  determines,  the 
lessor  or  his  heir  cannot  have  an  assise  before  entry,  against  him  who  takes 
possession  after  the  death  of  the  cestui  que  vie,  or  the  determination  of  the 
lease  for  years.     1  Rol.  271.  1.  1. 

(B  6.)  Against  whom  it  lies. 

An  assise  lies  against  the  tenant  of  the  freehold. 

And  if  the  disseisor  be  not  tenant,  it  ought  to  be  against  the  tenant  and 
the  disseisor. 

And  if  the  tenant  be  not  known,  it  may  be  against  the  pernor  of  the  profits, 
within  a  year  after  his  title  commences. 

Or  against  the  disseisor  himself  at  any  time,  if  he  be  pernor  at  the  day 
of  the  writ  purchased. 

If  there  be  an  assise  of  a  rent,  it  ought  to  be  against  the  terre-tenant  as 
well  as  the  disseisor. 

So,  if  it  be  of  an  office,  which  concerns  land. 

If  it  be  of  a  rent-charge,  it  ought  to  be  against  all  the  tenants  of  the  land, 
out  of  which  the  rent  issues.     Vide  F.  N.  B.  178.  D. 

So,  in  an  assise  of  a  rent-seek.     Vide  F.  N.  B.  178.  D. 

But  in  another  rent,  it  is  sufficient,  that  one  terre-tena  nt  and  one  dis- 
seisor be  named.     Vide  F.  N.  B.  178.  D. 

So  it  lies  against  the  terre-tenant  and  disseisor,  though  he  alien,  or  be 
ousted  pendente  lite. 


(h)  Nor  any  one   v?h  ■  has  not  the  sole  seisin,  as  the  head  of  a  college  for  his  headship. 
14.  Rd.  0.    2T.R.1- 
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But  in  an  assise  of  a  rent  against  the  mesne,  the  terre-tenant  need  not  be 
named. 

Nor  in  an  assise  of  tithes.     Dy.  83.  a.   84.  a. 

(8  7.)  In  what  court. 

An  assise  must  be  brought  in  the  county  where  the  land  lies.  Vide  in 
Action,  (N  l,&c.) 

If  B.  R.  or  C.  B.  be  in  the  same  county,  it  may  be  brought  either  in  the 
one  or  the  other.     F.  N.  B.  177.  B.     4  Inst.  158* 

If  either  of  those  courts  be  there,  it  ought  to  be  in  that,  and  not  else- 
wht*se.     F.  N.  B.  177.  B.     Reg.  196.  B. 

If  ©either  of  them  be  there,  it  shall  be  before  the  justices  in  eyre,  without 
commission.    Vide  F.  N.  B.  177.  E.     Vide  post,  (B  21.) 

Or,  before  the  justices  of  assise  upon  their  general  commission.  Vide 
F.N.  B.  177.  E.  178.  A. 

Or,  before  special  commissioners.     Vide  F.  N.  B.  178. 1.  K. 

(B  8.)  The  proceeding  in  an  assise. — Writ  original. 

By  the  common  law  there  were  only  two  writs  of  assise,  viz.  de  libero 
ttnemento.     2  Inst.  411.     8  Co.  46.  a. 

Or,  de  communia  pastures. .   Dy.  84.  a.     2  Inst.  411.     8  Co.  46.  a. 

And  the  writ  shall  be  general,  de  libero  ttnemento,  though  it  be  an  office, 
or  a  profit  aprender,  or  other  thing  within  the  st.  W.  2.  25.  by  the  ex- 
press words  of  the  same  act.     2  Inst.  412.     8.  Co.  47.  b. 

So  the  writ  shall  be  general,  de  libero  tenemento,  and  the  count  special, 
where  it  is  an  assise  of  tithes.     Dy.   83. 

[*]  So,  if  there  be  an  assise  of  frequent  distress  ;  though  the  plaintiff  has 
the  freehold  in  him.     8  Co.  50.  a. 

Or,  if  there  be  an  assise,  that  the  tenant  depastured  his  several.  2  Inst. 
413.     8  Co.  50.  b. 

So,  if  there  be  an  assise  by  a  tenant  by  elegit,  statute,  &c.     Dy.  84.  a. 

The  writ  of  assise  may  join  several  causes  of  action  in  the  same  writ, 
being  founded  on  a  tort.     8  Co.  87.  b.     Vide  in  Action,  (G.) 

The  plaintiff  in  an  assise  ought  to  find  pledges  in  chancery,  or  before  the 
sheriff.     Vide  F.  N.  B.  1 78.  C. 

Or,  if  the  sheriff  return,  that  he  has  not  found  any,  he  may  find  them  in 
court. 

The  writ  must  be  returned  fifteen  days  after  the  teste. 

And  by  the  st.  articuli  super  chartas  28  Ed.  1 .  15.  it  may  be  returned  at  a 
day  out  of  the  term.     F.  N.  B.  177.  d. 

So  in  term  it  may  be  returned  at  the  return  day,  or  at  a  common  day. 
1  Sal.  82. 

The  sheriff  returns  as  to  the  tenant,  quod  attachiatus  est  or  nichil  habetper 
quod  attachiari  potest. 

Or,  quod  A.  ballivus  of  the  tenant  fuit  attachiatus,  or  nichil  habet. 

(B9.)  Process. 

If  the  tenant  does  not  appear  upon  the  return  of  the  writ  or  a  nichil  be 
returned  ;  the  assize  shall  be  taken  by  default.     2  Lev.  1 20. 

The  writ  of  assise  is  an  attachment. 

And,  if  it  be  discontinued  by  the  justices  not  coming,  there  shall  be  a  re- 
attachment against  the  party,  and  a  re-summons  against  the  jurors. 


•Assise  of  notiet  disseisin.  ?05 

So,  if  any  defendant  plead  a  foreign  plea,  which  is  adjourned,  and  after- 
wards remanded,  there  shall  be  a  re-attachment  against  the  other  defendant. 

But,  if  an  assise  be  discontinued  by  the  justices  not  coming  after  inquest 
awarded  by  default,  there  shall  be  no  re-attachment ;  for  the  defendant 
by  his  default  before,  has  lost  his  challenges* 

If  an  assise  be  removed  into  B.  R.,  and  the  tenant  after  he  has  the  record; 
will  not  return  it ;  a  capias  lies  against  him* 

If  the  jurors  do  not  appear  at  the  return  of  the  summons,  there  shall  be 
an  habeas  corpora,  and  afterwards  a  distringas  in  infinitum. 

(B  10.)  Summons  and  severance. 

Summons  and  severance  lies  in  an  assise* 

And  therefore,  if  several  join  in  an  assise,  and  one  plaintiff*  does  not  ap- 
pear, or  after  appearance  will  not  sue,  there  may  be  judgment  that  he  be 
severed  ;  and  the  other  shall  sue  alone. 

And  if  there  be  a  default  before  appearance,  a  summons  shall  be  awarded 
against  the  demandant  or  plaintiff,  who  does  not  appear,  and  at  the  returir 
of  the  summons  there  shall  be  judgment,  that  the  other  sequatur  solus* 

Vide  Co.  L.  1 39.  b. 

After  appearance,  there  shall  be  judgment  without  summons  ad  sequendum 

simul*     Co.  L.   139.  b. 

[•](B   11.)  Plaiht. 

A  plaint  in  an  assise  is  in  nature  of  a  count  in  another  action* 

And  the  assise  must  be  arraigned  in  French. 

And  that  at  the  return  of  the  writ.     2  Lev.  1 20* 

In  an  assise  for  a  thing  of  common  right,  the  plaint  as  Well  as  the  writ 
shall  be  general ;  as,  in  an  assise  for  a  manor,  lands,  meadow,  wood,  &c.  the 
plaintiff  need  not  make  a  title  in  his  plaint.     1  Sid.  73. 

Nor  in  an  assise  for  rent ;  for  it  shall  be  intended  rent-service* 

So  a  tenant  by  statute  or  elegit  need  not  make  title  in  his  plaint. 

If  the  plaintiff  makes  a  title,  when  he  need  not,  it  is  not  fatal. 

Otherwise,  if  he  makes  an  insufficient  title. 

So  in  an  assise,  the  plaintiff  need  not  shew  the  day  or  year  of  the  dissei- 
sin in  his  plaint. 

Nor,  the  certain  quantity,  or  quality  of  the  land  ;  for  de  quadum  por- 
tion dccimarum,  pecia  terra,  £c.  is  sufficient  5  for  so  much  certainty  is  not  re- 
quired as  in  a  precipe.     Dy.  84.  b. 

In  an  assise  of  a  mill,  it  is  not  necessary  to  say  what  sort  of  a  mill  it  is, 
viz.  a  grist,  or  a  fulling  mill,  &c.     4  Co.  87.  a. 

In  an  assise  of  an  office,  it  is  not  necessary  to  shew  what  the  profit  is.     8 

Co.  49.  b. 

But,  if  it  be  a  new  office,  it  must  be  shewn  what  profits  were  granted  witb 

it.     8  Co.  49.  b.  .  . 

But  in  an  assise  for  things  against  common  right,  the  plaint  must  be  spe- 
cial, and  the  plaintiff  shall  make  title  by  it ;  as,  in  an  assise  for  a  common, 
office,  &c.     Dy.  1J4.  b.  152.  b.  153.  a.     1   Sid.  73.     3  Mod.  273.     Vide 

ante,  (B  8.) 

For  a  rent-charge  or  seek.     Jon.  41 3« 

For  tithes.     Dy.  83.  85.  b. 

For  all  profits  aprender. 

So  in  an  assise  by  executors. 

Vol.  I,  89  [#69?J 
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And  if  the  title  be  not  sufficient,  there  shall  be  judgment  against  the 
plaintiff:  as,  if  he  makes  title  to  a  rent-charge  by  devise,  and  does  not  shew 
when  the  devisor  died,  though  the  jury  find  the  rent  in  arrear  for  thirty  years. 
R.Jon.  414. 

Yet  if  the  plaint  makes  a  title,  it  is  not  peremptory ;  for  if  the  plaintiff  has 
any  title  it  is  sufficient. 

So  an  immaterial  variance  in  the  titles  does  not  hurt.  -  Dy.  1 53. 

In  an  assise  of  office,  the  plaintiff  must  shew  in  what  particular  the  tenant 
took  the  profits.     Vide  Seisin,  (D). 

(B  12.)  Pleas.     In  abatement 
For  these  pleas,  vide  Abatement,  in  the  proper  subdivisions. 

The  pleas  to  an  assise  are  in  abatement,  or  in  bar. 

In  abatement,  the  tenant  may  plead,  no  disseisor  named,  or  no  tenant  of 
the  freehold.     Dy.  114.  b.     Co.  L.  229.  a.     1  Brownl.  27. 

Another  joint-tenant  of  the  whole  not  named,  parcener,  or  tenant  in 
common. 

By  the  st.  11  H.  6.  2.  that  the  sheriff  is  named  by  collusion,  being  neither 
tenant  nor  disseisor. 

[*]So  by  the  st.  9  H.  4.  5.  that  the  lord  of  antient  demesne,  mayor,  &c. 
is  named  tenant  bv  collusion,  to  take  away  his  jurisdiction. 

That  the  plaintiff  himself  never  was  seised. 

So  the  tenant  may  plead  in  abatement,  a  variance,  &c. 

That  the  land  lies  in  another  town. 

Other  action  pending  for  a  forcible  entry,  &c.  other  assize,  quod  permit- 
tat9  fyc.  for  the  same  disseisin. 

Entry. 

So  a  disseisor  may  plead  in  abatement,  misnomer  of  the  plaintiff,  or,  of 
himself. 

Coverture  of  the  plaintiff. 

Other  action  of  an  higher  nature  pending. 

The  defendant  may  plead  in  abatement,  and  over  to  the  assise.  1  Sal. 
83.     Vide  in  Abatement,  (I  10). 

If  the  defendant  pleads  to  the  writ,  and  over  to  the  assise ;  the  plaintiff 
shall  not  demur,  nor  reply  to  the  plea  in  abatement,  but  that  shall  be  first 
tried. 

But  it  is  no  plea  in  abatement,  that  one  defendant  is  misnamed,  dead,  &c. 
if  there  be  another  tenant  and  disseisor  rightly  named. 

So  it  is  no  plea  for  a  disseisor,  that  there  is  no  tenant  of  the  freehold, 
joint-tenant,  &c. 

That  the  plaintiff  was  seised  the  day  of  the  writ. 

Or  that  the  plaintiff  never  had  any  thing. 

That  the  land  lies  in  another  town  not  named. 

So  joint-tenancy,  entry,  &c.  as  to  part,  abates  the  writ  only  for  that  part. 

(B  13.)  In  bar.     By  the  tenant. 

If  the  tenant  in  an  assise  pleads  in  bar,  he  ought  to  take  the  tenancy  upon 
himself.  '     r 

The  general  plea  in  bar  is,  nul  tort,  nul  disseisin. 

So  the  tenant  may  plead  specially :  as,  a  former  recovery  in  assise,  &c. 

r**  «  t    Pontiff  ouste<*  him,  and  he  re-entered. 
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That  the  plaintiff  was  not  seised  within  thirty  years. 

A  descent  and  non-claim. 

A  feoffment  by  the  plaintiff  with  warranty ;  if  he  -relies  upon  the  war* 
ranty.     Co.  L.  229.  a. 

Warranty  of  the  plaintiff's  ancestors. 

That  the  plaintiff  himself  leased  to  him  for  life,  reserving  the  reversion 
to  himself.     Co.  L.  228.  b. 

So  he  may  plead,  that  he  leased  to  him  for  years,  or  that  he  has  it  by  e/e- 
git,  upon  a  statute,  &c.  if  he  pleads  it  as  a  justification,  and  concludes,  et 
sic  sans  tort.     Co.  L.  228,  9. 

If  the  plaintiff  make  a  title  in  his  plaint;  it  is  not  sufficient  for  the  de* 
fendant  to  avoid  his  title,  but  he  must  make  a  title  to  himself. 

If  the  defendant  pleads  a  plea,  which  goes  only  to  the  possession,  and 
not  to  the  right,  as  a  descent,  &c.  he  must  give  colour  to  the  plaintiff.  10 
Co.  90.  b.     Vide  Pleader,  (3  M  40.) 

But  a  lease,  or  feoffment  by  the  plaintiff  himself  generally  is  not  a  good 
bar ;  for  it  amounts  only  to  the  general  issue. 

[*]So  a  lease  for  years  by  the  tenant  to  the  demandant,  is  not  a  good  plea* 
Kel.  103.  b. 

If  the  defendant  pleads  specially,  he  may  afterwards  waive  it,  and  take 
the  general  issue,  ntU  tort. 

Though  the  plea  be  entered,  or  the  recognitors  ready  to  take  the  assise* 

Or  at  another  day,  when  it  is  adjourned  pro  defectu  juratorum. 

So  if  the  tenant  plead  in  bar,  and  afterwards  demur  to  another  matter 
out  of  the  point  of  the  assise,  upon  which  the  demandant  has  the  opinion  of 
the  court  tor  him  ;  he  shall  have  judgment  presently,  without  taking  the  as* 
sise  upon  the  wul  tort.     1  Rol.  271.  1.  35. 

As  if  he  plead  a  release,  which  the  demandant  says  was  upon  a  condi- 
tion, and  shews  hew  he  has  performed  it,  and  the  tenant  demurs,  and  it  is 
adjudged  for  the  demandant.     1  Rol.  271.  1.  36. 

(B  14.)  By  a  disseisor. 

So  a  disseisor,  being  defendant  in  an  assise,  though  he  be  not  tenant, 
shall  plead  any  plea  that  goes  in  bar  or  excuse  of  damages,  and  not  to  the 
right  of  the  land  :  as,  nul  tort. 

A  release  of  actions  personal.     2  Inst.  414. 

But  a  disseisor,  who  is  not  also  tenant,  shall  not  plead  any  thing  which 
concerns  the  tenancy  of  the  land :  as,  a  release  of  actions  real.  2  Inst. 
414. 

(B  15.)  By  a  bailiff. 

The  writ  of  assise  says,  pone,  ire.  A.  vel  ballivum  suum,  si  ipse  inventus 
non  fuerit,  fyc.  F.  N.  B.  177.  F.  And  therefore,  a  man  as  bailiff  to  the 
tenant  may  appear  and  plead  in  his  own  name,  B.  tanquam  ballivus  A, 
dictt,  <$rc.  2  Inst.  415. 

And  by  the  common  law,  neither  the  tenant,  or  the  disseisor  could  ap- 
pear by  attorney,  but  only  bailiff.     1  Rol.  288. 1.  47.  , 

But  now  by  the  st.  12  Ed.  2.  1.  the  tenant  may  appear  by  attorney.  1 
Rol.  288.  1.  50. 

Not  the  disseisor  ;  for  the  ^statute  does  not  extend  to  him.  1  Rol.  288. 
L  52.    Vide  Attorney,  (B  6.) 
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The  bailiff  may  plead  to  the  writ,  or  in  bar,  every  plea  that  may  be  tried 
by  the  recognitors  of  assise,  upon  which  he  can  conclude,  et  si  trove  «e  soil 
tmd  tort,  mtl  diss tisinf     2  Inst.  414, 

But  he  cannot  plead  any  tiling  not  triable  by  the  assise,  or  upon  which 
he  cannot  conclude,  et  si  trove  ne  soit  nul  tort,  fyc.  As,  he  cannot  plead  a 
jnatter  of  record.     2  Inst.  414. 

And  if  he  pleads  a  matter  of  record,  the  justices  may  proceed.  2  Inst. 
414. 

Yet  after  a  plea  by  a  bailiff,  and  an  assise  awarded,  at  any  time  before 
the  assise  taken,  the  tenant  may  come  and  plead  a  record,  deed,  release, 
&c.  aityl  shall  not  be  put  to  his  certificate  of  assise.     2  Inst.  415. 

(B  16.)  Replication. — When  it  shall  answer  to  the  bar. 

If  the  defendant  plead  in  bar  a  matter  of  record,  as  a  recovery,  fine,  &c. 
the  plaintiff  must  answer  to  the  bar. 

f  ]So  if  by  his  bar  he  gives  a  title  to  the  plaintiff,  and  avoids  it :  as,  by 
feoffment  of  the  plaintiff  upon  condition,  and  an  entry  for  the  condition 
broken. 

So  if  he  gives  possession  to  the  plaintiff,  and  no  colour;  he  must  traverse 
the  matter  of  the  bar, without  making  a  title  to  himself  at  large. 

So  if  he  plead  a  matter  in  another  county  ;  as  a  grant  of  a  reversion  and 
an  attornment  in  another  county. 

(B  17-)  When  it  shall  shew  a  title. 

But  generally,  where  the  defendant  makes  a  special  bar,  the  plaintiff 
need  not  answer  to  the  bar,  but  may  make  a  title  to  himself  at  large :  as 
in  all  cases  where  the  defendant  gives  colour. 

If  the  defendant  plead  a  feoffment  with  warranty  ;  it  will  be  a  sufficient 
title  for  the  plaintiff  to  sjiew,  that  his  ancestor  died  seised,  and  a  descent  to 
Jiimself. 

(B  18.)  Taking  of  the  assise. 

When  issue  is  joined  upon  nul  tort,  the  recognitors  are  sworn  only  to  the 
points  of  the  assise,  viz.  the  seisin  and  disseisin. 

And  if  the  defendant  in  an  assise  makes  default,  whereby  the  assise  is 
taken  by  default,  the  recognitors  ought  to  enquire  only  of  the  seisin,  dis- 
seisin, and  damages,  and  not  of  the  plaintifFs  title. 

(B  19.)  When  taken  at  large. 

But  if  any  special  matter  is  pleaded  in  abatement,  or  in  bar,  (he  assise 
shall  be  taken  at  large,  i.  e,  the  recognitors  ought  to  enquire  of  this  special 
matter  before  the  seisin  and  disseisin. 

And  in  such  case  the  recognitors  are  sworn  as  a  common  jury,  and  it  is 
said,  quod  assisa  vertitur  in  jurat. 

As  if  in  an  assise  by  an  infant,  the  defendant  plead  a  feoffment  of  his  an- 
cestor and  the  assise  is  taken  upon  this  ;  it  shall  be  enquired  at  large,  whe- 
ther such  ancestor  was  of  full  age,  sane  memory,  and  out  of  prison  when 
he  made  the  charter  of  feoffment. 

So  where  the  plaintiff  traverses  the  defendant's  bar,  the  jury  ought  to  en- 
quire only  of  the  matter  of  the  bar,  and  not  of  the  plaintiff's  title,  which  is 
made  use  of  only  as  inducement  to  the  traverse. 
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(B  20.)  When  taken  upon  title. 

So,  if  the  plaintiff  do  not  answer  to  the  bar,  but  makes  title  at  large,  the 
defendant  may  pray  a  venire  assisa  super  titulum,  and  the  assise  shall  b$ 
taken  upon  the  title,  and  they  shall  enquire  of  all  circumstances  which  con- 
cern it. 

But,  if  the  plaintiff  makes  title  at  large,  by  a  fine,  recovery,  or  other 
matter  of  record,  the  defendant  cannot  pray  venire  assisa  super  titulum  ; 
for  matter  of  record  is  not  triable  by  the  assise. 

So,  if  seisin  and  disseisin  be  confessed  by  the  plea,  the  assise  shall  be 
taken  in  right  of  damages ;  for  they  do  not  enquire  of  the  title,  but  only 
what  damages  the  plaintiff  has.     R.  2  Rol.  22. 

[*]Though  the  confession  be  by  nient  dedire ;  as,  if  the  defendant  pleads 
a  recovery  in  bar,  the  plaintiff  by  his  replication  confesses  and  avoids  the 
recovery  to  which  the  defendant  demurs  ;  for  by  his  demurrer  he  admits  the 
seisin  and  disseisin.     R.  2  Rol.  22. 

(B  21.)  Justices  of  assise.     Their  original. 

By  the  common  law,  assises  were  taken  only  in  B.  R.,  C.  B.,  or  before 
justices    in  eyre.     4  Inst.  158.     12  Co.  31.     Vide  ante,  (B  7.) 

And  these  courts  have  an  original  jurisdiction  for  taking  assises,  without 
any  patent,  or  commission.     F.  N.  B.  177.  E.     4  Inst.  158. 

But,  by  the  st.  M.  Ch.  9  H.  3.  1 2.  it  was  enacted,  quod  nds,  fyc.  mitt,  jus- 
ticiarios  nostros  per  unumqxiemque  comitatum  seme  I  in  anno  qui  cum  miliiibus 
eorundem  comitaP  capiant  assisas  in  comitatibus  Mis. 

And  upon  this  statute,  patents  were  directed  to  the  justices  to  take  assises 
in  their  proper  counties.     4  Inst.  158. 

And  the  patent  may  be  general,  for  taking  all  assises,  or  to  special  justices, 
for  taking  such  a  particular  assise.     F.  N.  B.  1 77. 

And  there  may  be  another  patent,  for  associating  others  to  them.  F.  N. 
H.  1 85.  E. 

And  a  writ  of  si  nonomnes,  without  which  they  cannot  proceed,  if  all  the 
associates  do  not  come.     F.  N.  B.  1 86.  C. 

But,  if  the  patent  to  justices  of  assise  has  not  a  clause,  cum  his  quos  sibi 
associaverimus,  there  cannot  be  a  writ  of  association.     F.  N.  B.     1 86.  E. 

So,  if  there  be  a  writ  of  association,  a  subsequent  writ  shall  be  void.  F. 
N.  B.  186.  D. 

Or  it  several  writs  of  association  are  made  at  the  same  time,  that  which 
is  first  accepted  shall  only  be  allowed.     F.  N.  B.  186. 

(B  22.)  Who  may  be  justices. 

By  the  st.  M.  Ch.  1 2.  justiciarii  nostri  cum  miliiibus  eorundem  com?  capi- 
ant assisas  in  comitatibus  Mis. 

By  which  statute,  apprentices  of  the  law,  with  any  knight  of  the  county 
associated  to  them,  may  be  assigned  justices  to  take  assises.     2  Inst.  422. 

By  the  st.  W.  2.  30.  Assignentur  de  catero  duo  justiciarii  juraii,  fyc.  et  as- 
socient  sibi  duos  vel  unumde  discretioribus  militibus  comitatus. 

By  the  stat.  of  assise,  Rot.  Pari.  21  Ed.  1.  rot.  3.  oclo  assignentur ;  two 
in  each  circuit.     4  Inst.  158. 

By  the  st.  de  finibus  levatis,  27  Ed.  1 .  4.  inquests,  &c.  shall  be  taken  co- 
ram aliquo  justiciario  associato  uno  milite  comitatus  illius. 

By  the  st.  of  York,  12  Ed.  2.  3.  before   one  justice  of  the  place  where 
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the  plea  is,  associated  with  an  honest  man  of  the  country,  knight  of  other. 
Coke  recites  the  stat.  before  a  justice  of  the  one  place  or  the  other*  2  last 
422.     F.  N.  B.  240.  E. 

By  the  st.  14  Ed.  3.  16.  inquests  by  nisi  prius  may  be  taken  before  the 
justices  of  B.  R.,  C.  B.,  or  the  Ch.  Baron ;  or  if  no  such  go,  before  the  jus* 
tices  of  assise,  so  that  one  of  them  be  justice  of  the  one  bench,  or  the  oth- 
er, or  king's  serjeant  sworn,  (t) 

[*]And  by  this  statute,  every  serjeant  may  be  a  justice  of  assise,  for  ev- 
ery one  is  sworn.     2  Inst.  422. 

So,  the  king's  attorney.     2  Inst.  422. 

Upon  these  statutes,  patents  go  annually  to  the  justices  of  the  one  bench 
or  the  other,  and  the  barons  of  the  exchequer,  to  be  justices  of  assise. 

And  at  the  same  time,  usually  a  patent  to  one  or  more,  to  be  associated 
with  the  justices  of  assise.     F.  N.  B.  185.  E. 

And  another  patent  to  the  justices  of  assise,  to  admit  those  associated*  F. 
N.  B.  185*  E. 

Another  to  both,  si  non  omnes,  ire.  that  the  others  may  take  the  assises* 
F.N.   B.  186.  A. 

But  there  cannot  be  a  writ  of  association,  unless  the  patent  to  the  justice  of 
assise  has  a  clause,  cum  hiis  quos  tibi  associaverimus.     F.  N.  B.  1 86.  E. 

And  after  any  patent  of  association  allowed,  there  cannot  be  another  as- 
sociation.    F.  N.  B.  186.  D. 

So,  a  sheriff  or  coroner  cannot  be  a  justice  of  assise,  &c.     4  Inst.  160. 

Nor  by  the  st.  8  R.  2.  2.  any  in  his  own  county. 

Nor  by  the  st.  33  H.  8.  24.  in  the  county  where  he  was  born  or  inhabits, 
on  pain  of  100/.,  unless  as  clerk  of  assise  he  be  associate,  or  as  mayor,  re- 
corder, &c.  take  assises  of  fresh  force  in  a  borough,  &c.  or  take  them  io 
bank,  or  by  adjournment. 

(B  23.)  When,  and  in  what  place  they  shall  hold  their  sessions. 

By  the  st.  6  R.  2.  5.  justices  of  assise  shall  hold  their  sessions  in  the  chief 
town  of  every  county,  where  the  shire  courts  are  kept. 

By  the  st.  1 1  R.  2. 1 1  •  because  this  is  in  part  prejudicial,  &c«  the  chan- 
cellor, with  assent  of  the  justices,  may  provide  remedy,  where  need  is. 

By  the  st.  14  H.  6.  3.  in  times  of  peace,  the  assises  for  the  couoty  of 
Cumberland  shall  be  held  at  Carlisle. 

By  the  st.  M.  Ch.  12.  they  shall  be  held  semelin  anno* 

By  the  st.  W,  2.  30.  ter  per  annum,  semel  inter  quindenam  Sancti  Johannis 
Bap  tu  tee  fygulam  Augusti ;  tt  iteruminterfestum  Exaltation**  Sancta  Cruris 
6>  otaV  Sancti  Michaelis  ;  <$r  tertio  inter /est  m  Epiphaniae  etfestum  Pwrificor 
tionis  Beatat  Mariae. 

By  the  st.  27  Ed.  1.  4.  tempore  vaca tionis.     Vide  2  Inst.  423. 

By  the  st.  4  Ed.  3.  2.  they  shall  take  assises  at  least  three  times  a  year, 
or  oftener,  if  need  be. 

(B  24.)  The  authority  of  justices  of  assise. 

By  the  st.  M.  Ch.  12.  justices  of  assise  may  take  assises  of  novel  disseisin^ 
and  mort  <Pancestor* 

By  the  st.  W.  2.  30.  assises  of  novel  disseisin  mort  cPancestor,  and  attaints. 


.i 
(i)  As  to  justices  of  nisi  prius  for  Middlesex,  see  18  Eliz.  c.  tt.  as  amended  by  12  O*  !• 
e.  31.  and  24  G.  2.  c.  18. 
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By  the  stat.  of  assise,  Rot.  Pari.  21  Ed.  1.  rot*  3.  assises,  juries,  and  cer- 
tificates of  assise. 

And  so  their  commission  says,  ad  omnes  assisas  jurat'  et  certificate  coram 
quibuscumque  justic9  in  predict,  com*  arrairi*  capiendo.  4  Inst.  1 58. 

After  their  patent  delivered,  the  justices  of  assise  send  their  precept 
C*]to  the  Bherin,  quod  venire  fac.  omnia  brevia  assis\  $rc.  una  cum  panelP  at- 
tach? re-attach?  sum*  resurn1  #  omnibus'  aliis  tangent  ire.  (k) 

(B  25.)  Adjournment  of  the  assise. 

By  the  at.  M.  ch.  12.  ta  qua  in  comitatu  illo  per  justiciarios  ad  assisas  ca- 
piend*  terminari  non  possunt  per  eosdem  terminentur  alibi  in  itinere  suo  :  et 
qua  propter  difficultatem  aliquorum  articulorum  terminari  non  possunt  refe- 
ranter  ad  justiciarios  de  banco  <$/•  ibi  terminentur. 

And  by  equity  they  may  adjourn  before  themselves  at  Westminster,  Ser- 
jeant's Inn,  aut  alibi  out  of  the  circuit.     2  Inst.  26. 

By  the  st.  W.  2.  30.  adjornent  de  termino  in  terminum  upon  voucher,  es- 
soign,  or  default  of  recognitors. 

So,  in  a  mort  <P  ancestor  the  justices  may  adjourn  in  bank  upon  foreign 
voucher,  essoign,  &c. 
And  by  equity  in  a  certificate  of  assise.     4  Co.  4.  b. 
So  an  assise  may  be  adjourned  in  bank  upon  any  foreign  plea,  as  well  as 
upon  a  voucher.     2  Inst.  423. 

So  upon  demurrer  or  other  thing  dubious  before  or  after  verdict.  2  Inst. 
423. 

If  an  assise  be  adjourned  in  bank  upon  a  foreign  plea,  voucher,  &c.  C. 
B.  may  grant  a  nisi  prius  for  trial  in  such  foreign  country,  though  it  has  on- 
ly a  delegated  power  ;  for  it  is  an  incident.     2  Inst.  423. 

By  the  st.  W.  2.  30.  after  trial  of  foreign  plea,  foe.  in  C.  B.  cum  pervene- 
rit  ad  captionem  assisaremittatur  loquela  cum  brevi  originali  per  justicia- 
ries de  banco  ad  prior  es  justiciarios  coram  quibus  capiatur  assisa. 

And  therefore  the  record  of  assise  shall  be  remanded  to  the  ^justices 
of  assise  to  take  the  assise.     2  Inst.  423. 

(B  26.)  Judgment. 

The  judgment  in  an  asBize  is,  quod  recuperet  seisinam  of  the  tenements 
in  the  plaint  per  visum  recognitorum. 

And  it  may  be  given  by  the  justices  of  assise. 

So  new  justices  of  assise  may  give  judgment  upon  a  verdict  found  before 
others;  if  the  record  be  removed  before  them  by  certiorari.  F.  N.  B. 
243.  D. 

So  if  an  assise  be  adjourned  in  bank  for  difficulty,  judgment  may  be  given 
there.     2  Leo.  41. 

So  after  a  verdict  before  justices  of  assise,  it  may  be  removed  in  B.  R. 
and  judgment  shall  be  given  there ;  if  a  new  commission  is  made  before 
judgment  by  the  justices  of  assise.     F.  N.  B.  243.  D. 

But  where  a  foreign  plea  is  before  justices  of  assise  to  part,  and  it  is  ad- 


(k)  1.  A  judge  of  nisi  prius  may  record  a  nolle  prosequi.  Ld.  Rd.  716.-— 2.  So  a  protec- 
tion. Id.  717. — 3.  So  a  receipt  prier.  Ibid. — 4.  So  a  demurrer  to  evidence.  Ibid.— 5. 
So  a  plea  to  the  challenge  of  the  jury.  Ibid.— 6.  So  a  relicta  verificaiione  and  cognovit. 
Ibid.— 7.  So  he  may  receive  a  plea  puis  darreign  continuance.  Ibid.— 8.  But  he  cannot 
rive  judgment  in  any  cause  or  prosecution  commenced  at  Westminster.  3  T.  R.  615.-— 9. 
Though  a  statute  may  provide  that  the  court  by  or  before  whom  a  man  shall  be  tried  and 
convicted,  shall  give  it*    Ibid. 
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journed  for  trial  in  bank  and  tried  ;  judgment  shall  not  be  given  there,  but 
it  shall  be  remanded  before  the  justices  of  assize  before  whom  the  assise 
originally  depended.     R.  2  Leo.   41. 

[*]If  the  justices  of  assise  delay  judgment,  a  writ  shall  go  deprocedtndo  ad 
judicium.  F.  N.  B.  243.  D.  F. 

And  afterwards  an  alias  &  pluries  vel  causam  nobis  significes.     F.  N.  B. 

243.  D. 

And  if  nothing  is  done,  an  attachment.     Dub.  F.  N.  B.  243.  D. 

By  the  st.  9  Ed.  3.  5.  justices  of  assise  shall  send  all  their  records  and 
processes  determined,  and  put  in  execution,  into  the  exchequer  once  a 
year  at  Michaelmas. 

And  by  the  st.  1 1  H.  4.  3.  into  the  treasury  every  second  year,  that  they 
may  not  be  altered  or  impaired. 

(B  27.)  Certificate  of  assise. — By  the  common  law. 

By  the  common  law,  if  the  matter  was  not  well  examined  by  the  verdict 
before  or  after  judgment,  the  justices  of  assise  may  ex  officio  re-examine  the 
matter  by  the  same  recognitors.     2  Inst.  415.     F.  N.  B.  181.  A.  B.  C. 

And  thereupon  a  writ  goes  to  the  sheriff  to  summon  the  recognitors  ad 
certificand?  eos  super  articulis,  fyc.  and  that  he  summon  the  parties  ad  audi- 
end?  illam  certificationem.     Bo.  R.  Act.  216.     F.  N.  B.  181.  E. 

So  a  certificate  lies  upon  an  assise  of  mort  cP  ancestor,  darrein  present- 
ment, juris  utrum,  and  an  attaint.     F.  N.  B.    183.  E. 

But-a-certificate  of  assise  would  not  be  allowed,  where  the  jury  gave 
a  full  and  general  verdict.     2  Inst.  415. 

Or  where  any  of  the  recognitors  die.     2  Inst.  415. 

(B  28.)  By  statute. 

So  now  by  the  st.  W.  2.  13  Ed.  1.  25.  a  certificate  of  assise  lies  where  the 
assise  was  tsiken  by  default,  or  upon  a  plea  by  a  bailiff ;  for  the  tenant 
may  verify  to  the  justices,  that  he  had  matter  of  record,  or  in  writing  as  a 
release,  &c.  and  pray  that  it  be  re-examined.     2  Inst*  414,  415.     F.  N.  B. 

181.  A.  F. 

So  the  tenant  may  pray  a  certificate  upon  a  defeazance,  as  well  as  a  re- 
lease.    2  Inst.  415. 

Though  the  deed,  &c.  be  dated  in  a  foreign  county.     2  Inst.  415. 

So  he  may  sue  a  certificate  of  assise,  if  he  loses  by  default.     F.  N.  B. 

182.  C. 

A  certificate  of  assise  may  be  before  or  after  judgment.     F.  N.  B. 

183.  D. 

Before  the  same  justices  of  assise  or  others.  F.  N.  B.  181.  C.  E. 
182.  C. 

If  it  be  before  the  same  justices,  they  may  take  it  without  a  new  com- 
mission, or  with  one.     F.  N.  B.  181.  D.  182.  A. 

So  it  may  be  in  C.  B.  though  the  land  lies  in  another  county,  if  the  assise 
be  removed  there.     F.  N.  B.  183.  F. 

So  it  may  be,  though  all  the  recognitors  are  dead  except  two.  2  Inst. 
415. 

So  it  may  be  in  B.  R.  or  C.  B.  if  they  are  in  the  county  where  the 
assise  passed.     F.  N.  B.  181.  C.  182.  C. 

Or  at  the  next  assises  for  the  same  county.     F.  N.  B.  182.  C. 

But  regularly  it  ought  to  be  in  the  county  where  the  former  assise  was. 
2  Inst.  415,  416.     F.  N.  B.   181.  C. 
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[*]The  process  shall  be  summons  against  the  recognitors,  and  a  venire 
against  the  parties,  and  afterwards  a  distringas.     F.  N.  B.  183.  G. 

If  it  be  sued  before  the  same  justices,  the  certificate  shall  issue  out  of  the 
rolls  of  the  same  justices.     F.  N.  B.  183.  B. 

If  before  other  justices,  the  writ  and  patent  shall  issue  out  of  the  chance- 
ry.    F.  N.  B.  1 83.  C. 

And  if  the  tenant  does  not  appear,  it  may  be  taken  by  default. 

If  the  deed  upon  which  a  certificate  is  prayed  be  dated  in  a  foreign  coun- 
ty ;  it  shall  be  transmitted  into  C.  B.  and  then  to  the  foreign  county  to  be 
tried,  and  afterwards  remanded  to  the  county  where  it  was  brought.  2 
Inst.  415. 

So  if  a  certificate  be  sued  in  another  county  than  that  where  the  assise 
was  taken,  it  may  be  tried  by  nisiprius.     F.  N.  B.  183.  H. 

And  upon  a  certificate  of  assise  a  man  may  have  a  writ  of  association, 
si  non  omnes,  fyc.     F.  N.  B.M83.  A. 

The  judgment  in  a  certificate  of  assise  shall  be,  quod  tenens  restituatur, 
fyc,  &  recuperet  dampna  in  duplo ;  &  quod  querens  capialur.  F.  N.  B. 
182.  A. 

(C)  ASSISE  OF  MORT  D'ANCESTOR. 

(C  1.)  When  it  lies. 

An  assise  of  mort  d) ancestor  lies  by  an  heir  after  an  abatement  by  a  stran- 
ger in  the  lands,  rents,  or  other  hereditaments,  of  which  his  ancestor  was 
seised  in  fee  the  day  of  his  death.     F.  N.  B.  1 95.  C.  D. 

And  it  lies,  where  the  ancestor  was  disseised  the  day  of  his  death,  though 
he  never  died  seised ;  for  the  writ  says  only,  si  seisitus  fuit  die  quo  oUiU 
F.  N.  B.  195.  D.     Bro.  Cosinage,  1. 

Or,  if  the  ancestor  was  disseised,  the  day  in  which  he  took  a  voyage  upon 
the  sea  ;  where  he  died  out  of  the  realm  in  a  pilgrimage.     F.  N.  B.  196. 

Or  the  day  of  his  profession  5  where  he  enters  into  religion.     F.  N.  B. 

196.  A. 

So  it  lies  by  a  younger  brother,  where  the  eldest  has  been  absent  out  of 
the  realm  for  several  years,  though  he  be  alive.     F.  N.  B.  196.  L. 

So  it  lies,  though  the  ancestor  was  seised  by  disseisin. 

And  by  the  st.  Gloc.  3.  if  tenant  by  the  curtesy  alien,  and  do  not  leave 
assets  ;  though  the  mother  was  not  seised  die  quo  obiit.     F.  N.  B.  196.  E. 

But  it  does  not  lie  upon  the  death  of  any  ancestor,  except  a  father,  moth- 
er, brother,  sister,  uncle,  aunt,  nephew  or  niece ;  for  upon  the  death  of 
another  ancestor,  an  aiel,  besaiel,  or  cosinage  lies.     F.  N.  B.  195.  C. 

It  lies  only  where  a  stranger  abates  or  disseises  ;  for  if  it  be  by  a  parcen- 
er, &c.  a  nuper  obiit  lies.     F.  N.  B.  196.  L. 

It  does  not  lie  where  the  ancestor  was  seised  in  tail,  remainder  to  him- 
self in  fee  ;  but  where  he  is  seised  in  fee  only.     F.  N.  B.  196.  K. 

It  does  not  lie  for  lands  devisable  by  custom.     F.  N.  B.  196.  I. 

(C  2.)  Process. 

The  process  in  an  assise  of  mort  JPancestor  against  the  tenant,  is  sum- 
mons.    F.  N.  B.  196.  G. 

PHAnd  if  he  make  default  at  the  return  of  the  writ,  there  shall  be  a  re- 
summons ;  and  if  he  make  default  upon  that,  the  assise  shall  be  taken  by 
default.     F.N.B.  196.G. 
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feut,  at  the  return,  the  tenant  may  cast  an  essoign  to  save  the  .default. 

So,  at  the  return  of  the  resummons,  after  a  discontinuance  of  the  assise  of 
mort  ^ancestor.     2  Inst.  249.  ... 

So,  at  the  day  in  bank,  where  upon  the  voucher  of  a  foreigner,  it  is  re- 
moved out  of  Chester  into  C.  B.     2  Inst.  249. 

Yet  by  the  st.  W.  1.  42.  in  mort  d' ancestor,  &c.  the  tenant  cannot  es- 
soign himself  after  appearance.     2  Inst.  248, 249. 

Nor,  by  the  st.  W.  2.  28.  the  demandant  in  any  case,  where  the  tenant  is 
ousted.     2  Inst.  418. 

The  writ  of  assise  of  mort  cPancestor  requires  quod  recognitores  interim 

videant,  fyc.     F.  N.  B.  "195.  E. 

'  And  it  may  be  against  several  tenants,  for  several  lands,  rents,  &c.    F. 

N.  B.  195.  G. 

And  if  the  heir  be  within  age,  he  shall  not  find  pledges.  F.  N.  B. 
195.  H. 

But  where  it  is  by  parceners,  where  some  are  of  full  age,  it  shall  be  in 
the  common  form.     F.  N.  B.  195.  H. 

The  order  of  the  parcels  shall  be  the  same,  as  in  a  writ  of  right.  F.  N. 
B.  196.  C. 

The  writ  may  be  returnable  before  justices  of  assise,  or  special  commis- 
sioners, or  in  C.  B. 

In  the  count,  the  demandant  must  shew,  how  he  is  heir. 

(C  3.)  Pleas  in  mort  d'ancestor. — In  abatement 

To  an  assise  of  mort  d'ancestor  the  tenant  shall  plead  in  abatement,  that 
the  demandant  himself  was  last  seised. 
Or,  that  a  stranger  was. 
Quod  non  tenet. 

(C  4.)  In  bar. 

The  general  bar  is,  that  the  ancestor  nonfuit  seisitus  die  quo  obiit. 
So  the  tenant  may  plead  specially,  a  fine,  or  recovery  of  the  ancestor* 
Or,  a  feoffment ;  but  then  he  must  traverse  the  seisin. 
So  he  may  plead,  a  lease  for  years  from  the  ancestor  to  himself. 
That  he  claims  nothing,  but  as  guardian  of  the  demise  of  the  king,  of 
whom  the  lands  are  held. 

That  the  demandant  is  a  bastard* 
A  release  \  a  warranty. 

(C  5.)  Taking  of  the  assise* 

The  justices  of  assise  may,  by  their  general  patent,  take  an  assise  of  mort 
^ancestor.     F.  N.  B.  195.  F. 

So  there  may  bef  a  patent  of  association,  si  non  omnes,  certificate  of  assise, 
&c.  as  in  another  assise.     F.  N.  B.  1 96.  D. 

The  recognitors  of  an  assise  of  mort  d'ancestor,  in  all  cases  where  a  spe- 
cial bar  is  not  pleaded,  ought  to  inquire  of  three  points,  viz.  Whether  the 
ancestor  was  seised  die  quo  obiit.  2.  Whether  he  died  within  fifty  years* 
3.  Whether  the  demandant  be  the  heir.     2  Inst.  399. 

And  they  ought  to  inquire  of  these  points,  though  it  be  taken  by  default. 
2  Inst.  399.  &  J 

[*]Though  the  tenant  pleads  in  abatement,  or  vouches,  which  is  counter- 
pleaded, and  found  for  the  demandant.     Dy.  311 .  a.    2  Inst.  399. 
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Though  the  tenant  traverse  only  one  of  the  points.  Dy.  31 1.  2  Inst. 
399. 

And,  if  all  the  three  points  are  not  found  for  the  demandant,  he  shall  not 
recover,  though  one  or  two  of  the  points  are  found  for  him.   Dy.  31 1.  a. 

But,  if  the  tenant  in  mort  <P ancestor,  or  the  tenant  by  voucher,  plead  a 
special  matter  of  record,  &c.  in  bar.  As,  a  release,  collateral  warranty, 
matter  of  record,  &c.  if  it  be  found  for  the  demandant,  it  shall  be  peremp- 
tory to  the  tenant  without  w  inquiry  of  the  three  points.  Dy.  311.  $u  % 
Inst.  399. 

(D)  AIEL,  BESAIEL,  AND  COSINAGE. 

If  a  stranger  abate  after  the  death  of  the  grandfather,  or  great  grandfath- 
er, the  heir  shall  not  have  a  mort  <P  ancestor,  but  a  writ  of  ate/,  or  a  writ  of 
besaiel.     F.  N.  B.  221.  D. 

If  he  abate  upon  the  death  of  the  tresaiel,  or  other  collateral  cousin  more 
remote,  he  shall  have  a  writ  of  cosinage.     F.  N.  B.  221.  I. 

And  this  was  agreed  per  magnates  regni.     21  H.  3.  Fitz.  Cosinage  13. 

And  the  writs  of  aiel,  besaiel,  or  cosinage,  lie  in  the  same  cases  by  the 
heir,  if  a  stranger  abate  upon  the  death  of  his  aiel,  besaiel,  or  tresaiel,  or 
cousin  more  remote,  in  which  a  mort  cP ancestor  lies,  where  the  abatement  is 
upon  the  death  of  the  father,  mother,  brother,  sister,  uncle,  aunt,  nephew, 
or  niece.     F.N.  B.  221. 

Cosinage  lies  in  the  lineal  descent,  to  the  20th  degree,  if  there  are  so  ma- 
ny.    Fitz.  Cosinage,  15. 

But  aiel,  besaiel,  or  cosinage  do  not  lie  where  he  ought  to  have  a  mort 
(P ancestor  ;  for  the  tenant  may  plead  in  abatement,  that  the  father,  mother, 
or  brother,  &c.  was  last  seised.     F.  N.  B.  221.  N.  Fitz.  Cosinage  1. 

So  cosinage  does  not  lie,  where  he  ought  to  have  an  aiel,  or  besaiel,  ojr 
e  contra.     F.  N.  B.  221.  N.     Bro.  Cosinage  3. 

Or,  where  he  ought  to  have  a  nuper  obiit.     F.  N.  B.  221.  O. 

So  cosinage  does  not  lie,  where  resort  is  made  in  a  collateral  line,  higher 
than  the  brother  of  the  besaiel.     Fitz.  Cosinage,  1 5. 

The  process  is  summons  and  grand  cape  before  appearance  ;  and  if  the 
tenant  make  default  after  appearance,  a  petit  cape.     F.  N.  B.  221.  F.  O. 

And  the  tenant  may  plead  in  abatement,  that  another  cousin  of  the  demand- 
ant was  last  seised.     Vide  in  abatement,  (H  25.  27.) 

So  he  may  plead  in  bar,  non  seisitus  die  quo  obiit.  Rast.  29.  Pro.  Co- 
sinage, 1 0. 

A  release  of  the  grandfather,  or  father,  &c.  with  warranty.     Bro.  Cosinage 

6.     Heme's  Pleader,  60.     21  Ed.  3.  10. 

That  the  tenant  himself,  or  a  stranger,  is  heir,  Bro.  Cosinage,  7,  9.  6  Ed, 

3.  55.  a. 

And  by  the  st.  W.  2.  20.  he  may  plead,  quod  petens  non  est  propinquior 

fares,  generally.     2  Inst.  399. 

So  he  may  plead,  that  the  demandant  is  a  bastard.     Rast.  29.  bt 

go  he  may  plead,  non  obiit  seisitus,  generally.     Semb.  Rast.  29. 

Nonjuit  seisitus  infra  50  annos.     Her.  PI.  61. 

But,  if  the  tenant  answers  nothing,  judgment  shall  be  against  him  ljy 
[♦Idefault,  without  enquiry  of  any  point  of  the  writ,  as  in  a  mort  d'ancestor. 

2  Inst.  399.  . 

So,  if  he  plead,  petens  non  est  hares%  and  it  be  found  against  the  tenant  j 
there  shall  be  a  peremptory  judgment  against  him,  without  enquiry  of  the 

other  point  of  the  writ.     2  Inst.  399,  400. 
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(E)  NUPER  OBIIT. 

If  the  father,  grandfather,  or  other  ancestor  leave  coparceners  for  his  heir, 
and  one  or  more  of  them  deforce  the  other,  the  coparcener  deforced  shall 
haveanwpcr  obiit.     F.  N.  B.  197.  A. 

And  it  lies  in  all  cases,  where  the  common  ancestor  dies  seised  of  lands,  or 
tenements  in  fee.     F.  N.  B.  197.  A. 

So  it  lies  by  one  heir  in  gavelkind  (as  well  as  by  one  coparcener)  against 
the  others.     F.  N.  B.  1 97.  C. 

Between  sisters  of  the  half  blood.     F.  N.  B.  1 97.  G. 

By  an  aunt  and  her  niece,  or  against  the  sister  and  her  niece.  F.  N.  B- 
197.  B.  R. 

And,  if  one  sister  alien  her  part,  it  lies  against  the  other.  F.  N.  B. 
197.  E. 

So,  if  one  coparcener  be  deforced  by  the  other,  and  a  stranger ;  it  lies 
against  the  coparcener  deforcient.     F.  N.  B.  197.  C. 

It  ought  to  be  brought  against  all  the  other  coparceners,  though  some  of 
them  have  nothing.     F.  N.  B.  197.  K. 

But  a  nuper  obiit  lies  only  between  privies  in  blood ;  and  therefore,  if 
one  alien  all,  or  part,  the  other  coparcener  shall  have  a  mort  <P  ancestor 
against  the  alienee.     F.  N.  B.  197.  E. 

Or,  enfeoff  B.  and  afterwards  take  B.  to  wife,  a  mort  d9  ancestor  lies 
against  the  husband  and  wife.     F.  N.  B.  197.  M. 

Yet,  if  he  retake  the  estate  to  himself  in  fee  for  life,  &c.  a  nuper  obiit  lies, 
if  he  do  not  disclaim  in  blood.    F.  N.  B.  197.  F. 

So  it  does  not  lie  between  coparceners,  where  the  common  ancestor  does 
not  die  seised  in  fee ;  for  if  he  was  seised  in  tail,  a  formedon  lies  ;  if  he  was 
disseised,  a  writ  of  right  de  rationabili  parte.     F.  N.  B.  197.  A. 

Nor  does  it  lie  by  a  coparcener,  who  has  lands  of  the  same  ancestor,  un- 
less she  puts  them  in  hotch-pot,     F.  N.  B.  197.  O. 

Nor  by  a  villein,  though  he  takes  the  co-parcener  to  wife.  F.  N.  B. 
197.  N. 

The  process  in  a  nuper  obiit  shall  be  summons,  grand  cape  and  petit  cape, 
as  in  an  ate/. 

The  tenant  cannot  plead  several  tenancy,  or  non-tenure,  unless  he  claims 
by  purchase,  or  disclaims  in  blood.     F.  N.  B.  197.  F. 

He  cannot  vouch.     F.  N.  B.  197.  Q. 

The  judgment  shall  be,  to  recover  his  purpart/,  but  not  to  hold  in  sev- 
eralty. 

(F)  RE-DISSEISIN,  AND  POST-DISSEISIN. 
(F  1.)  When  they  lie. 

By  the  st.  Mert.  20  H.  3.  3.  if  a  disseisee  recover  in  an  assise  of  novel 
disseisin,  and  have  seisin  and  be  afterwards  disseised  by  the  same  disseisor, 
a  writ  goes  to  the  sheriff,  quod  assumptis  secum  custodibus  [*]^/aciJorwro 
coronas  et  aliis  militibus  in  propria  persona  accedat  ad  tenement  wn,  et  coram 
eis  per  primos  juralores  et  alios  vicinos,faciat  inquisitionem,  £c. 

The  writ  of  re-disseisin  did  not  lie  by  the  common  law  ;  but  by  this  stat- 
ute it  lies  upon  a  recovery  in  an  assise  of  novel  disseisin  onlv.  2  Inst.  82, 
83.     Vide  F.N.  B.  188.  B. 

And  it  lies  upon  a  recovery  before  justices  in  eyre,  or  of  assise,  or  in  B- 
R.  or  C.  B.    2  Inst.  83.    Co.  L.  154.  a.     F.  N.  B.  188.  D. 
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Though  the  recovery  be  upon  verdict,  demurrer,  confession,  or  default. 
2  Inst.  83,  Co.  L.  154.  a.  Confirmed  by  the  st.  W.  2.  26.  2  Inst.  416, 
417. 

If  the  disseisee  after  the  recovery,  has  seisin  by  entry,  or  habere  facias 
seisinam.     2  Inst.  83. 

So  it  lies  after  judgment  in  a  former  re-disseisin,   toties  quo  ties  *     2  Inst. 

83.  F.  N.  B.  189.  D. 

And  it  lies  upon  a  re-disseisin  of  a  rent ;  or  any  thing  for  which  an  assise 
of  novel  disseisin  lies.     Co.  L.  154.  a.     2  Inst.  82. 

If  tenants  in  special  tail  recover  in  an  assise,  and  afterwards  one  dies 
without  issue ;  a  re-disseisin  lies  by  the  survivor,  though  he  be  tenant  in 
tail  after  possibility.     Ray.  414. 

So  by  the  st.  Mert.  20  H.  3.  3.  a  post-disseisin  lies  eodem  modo  after  ft 
recovery  in  mort  oV  ancestor,  or  any  other  real  action.     2  Inst.  84. 

(F  2.)  How  they  are  to  be  proceeded  in. 

By  the  st.  Mert.  3.  the  sheriff  ought  not  to  prosecute  a  plaint  of  re*dis- 
seisin  without  the  king's  writ. 

'    The  writ  of  re-disseisin,  or  post-disseisin,  is  in  the  nature  of  a  commis- 
sion to  the  sheriff  to  hold  plea  in  such  case.     Vide  2  Inst.  82. 

After  the  writ  delivered,  the  sheriff  may  warn  the  defendant  to  attend 
the  inquest. 

And  the  defendant  may  plead  in  abatement,  joint-tenancy,  &c.  2  Inst.  83* 

Or,  in  bar ;  as,  a  release,  &c.     2  Inst.  83. 

If  the  defendant  does  not  appear,  or  pleads  nothing,  the  inquest  shall  be 
taken. 

The  sheriff  shall  be  present  with  two  coroners,  if  there  are  so  many  ; 
otherwise  one  is  sufficient.     2  Inst.  84. 

And  therefore,  if  he  return,  that  he  took  one  coroner  only,  the  other 
being  sick,  it  is  error.     R.  2  Bui.  93. 

The  inquest  shall  be  two  at  least  of  the  former  jury,  with  others,  if  the 
former  recovery  was  by  verdict.     2  Inst.  84. 

And,  if  all  are  dead,  or  only  one  survives,  the  re-disseisin  fails.     2  Inst. 

84.  2  Cro.  335.     Vide  F.  N.  B.  198.  H. 

But,  if  the  former  recovery  was  upon  demurrer,  or  confession,  the  in- 
quest shall  be  only  by  others  de  vicineto.     2  Inst.  84. 

If  the  defendant  be  convicted  of  another  disseisin,  by  the  st.  Mert.  3.  he 
shall  be  imprisoned  till  he  makes  redemption. 

By  the  st.  Marlb.  52  H.  3.  8.  he  shall  not  be  delivered  without  the  king's 
precept  upon  a  fine  paid,  and  if  the  sheriff  deliver  him  otherwise,  he  shall 
be  amerced. 

By  the  st.  W.  2.  26.  Damna  adjudicenhtr  in  duplo,  ncc  sit  replegiabilis 
per  commune  breve. 

[*]And  therefore,  the  sheriff  gives  judgment,  quod  capiatur  and  be  de- 
tained till  delivery  per  mandatum  domini  regis,  fyq, 

And  upon  this  he  shall  have  a  certiorari,  to  remove  the  record  into  B.  R. 
where  he  shall  be  fined,  and  shall  thereupon  have  a  writ  for  his  delivery. 
2  Inst.  115.     F.  N.  B.  190.  F. 

Or,  an  habeas  corpus.     Noy.  1 1 . 

(F  3.)  When  they  do  not  lie. 
But  a  re-disseisin,  or  post-disseisin  do  not  lie  upon  a  recovery  without 
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writ ;  as,  in  an  assise  of  fresh  force  by  the  custom  of  a  city  or  borough*     2 
Inst.  83. 

They  lie  only,  where  there  is  the  same  plaintiff,  of  the  same  tenement, 
and  the  same  tenant.     2  Inst*  84. 

Assise  or  Darrein  Presentment.     Vide  Quare  Impedit,  (C  1,&c.) 

Juris  Utrum.     Vide  Quare  Impedit,  (E.) 

Writ  of  Entry   in  nature  of    an  Assise.     Vide  Dum   fuit  infra 

jEtatem,  (H.) 
Assise  of  common*     Vide  Common,  (I.) 

for  a  Nuisance.      Vide  Action  upon  the  Case  for  a  Nui- 
sance, (D  1.) 
Rent  of  assise,  and  Assise  for  Rent*     Vide  Rent,  (C  2. — D  1*) 

ASSISE  AND  ASSAY. 

Assise  and  assay  of  Ale*     Vide  Justices  of  Peace,  (B  94.) 

,  Bread.     Vide   Justices    of  Peace,  (B  96.)— 

Leet,  (L  8,) 
— — —  Wine.     Vide  Justices  of  Peace,  (B  98.) 

ASSISTANTS. 

Vide  Parliament,  (D  18.) 

ASSUMPSIT. 

Vide  Action  upon  the  Case  jjpon  Assumpsit. — Pleader,  (2  G  1  &c.) 

ASSURANCE. 

Policy  of  Assurance.     Vide  Merchant,  (E  9,  10.) 

[^ATTACHMENT. 

Attachment  in  Process.     Vide  in  Process,  (D  6.— E  2.) — Attor- 
ney, (B  13.  15.) 

. —  In  Chancery.     Vide  in  Chancery,  (D  3,  4.) 

of  Privilege.     Vide  Attorney,  (B  19.) 

[ATTACHMENT  FOR  CONTEMPT  OF  COURT.  (1)] 

___ ■■!  -  — i —  -  -■ -i-  -  i 

(1)  1.  With  respect  to  it*  definition.— Attachment  for  contempt  of  court  is  a  process  from 
a  court  of  record,  awarded  by  the  justices  thereof  at  their  discretion,  on  a  bare  suggestion, 
or  upon  their  own  knowledge.  2  Hawk.  Leach,  213.  Vide  I  Wils.  300.— 2.  At  to  mhai 
shall  be  a  contempt  to  found  an  attachment,  the  following  are  such.— Using  contemptuous 
words  on  delivery  of  declaration  in  ejectment,  Str.  567.-3.  Assigning  the  death  of  the 
nominal  plaintiff  in  ejectment  for  error.  Str.  899.-4.  The  release  of  the  nominal 
plaintiff  in  ejectment.  Str.  899.-6.  Imposing  on  the  court  a  fictitious  action.  B.  R. 
H.  237.-6.  Serving  process  in  sight  of  the  court  apon  a  person  attending  his  cause  at  nisi 
prius.  Andr.  275.  Str.  1094* — 7.  Arresting  a  party  attending  arbitrators  under  a  rule  of  court 
or  of  nisi  prius.  2  Blk.  11 10.— 8.  Challenging  the  array  after  a  special  jury  has  been  struck. 
Str.  593.  Secus  where  the  challenge  is  on  account  of  the  sheriffs  being  interested.  Str. 
1000.— 9.  Putting  in  fictitious  bail.  Str.  384. — 10.  Not  attending  when  summoned  by 
subpoena  as  a  witness.    Str.  510.  810. 1054.    Barnes.  33.  36.  36.  497.    lid.  Rd.  1528.    The 
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service  being  made  a  reasonable  time  before  hand,  being  personal,  and  the  expences  of  his 
journey  being  tendered.  Str.  1054.  B.  R.  H.  313.  Str.  1150.  1  Blk.  36.  8  East,  323. 
13  East,  16-— 11.  But  if  the  witness  attended  though  too  late,  and  could  give  no  evidence 
but  what  another  gave,  and  the  party  who  subpoenaed  him  had  a  verdict,  he  shall 
not  be  attached.  B.  R.  H.  180. — 12.  Nor  will  service  on  a  servant,  who  said  he  gave 
it  to  his  master,  and  that  the  latter  said  he  would  attend,  be  sufficient.  B.  R.  H.  313« 
—13.  By  the  mutiny  act,  all  witnesses  duly  summoned  by  the  judge  advocate,  or  per- 
son officiating  as  such,  who  shall  not  attend  on  courts-martial,  shall  be  liable  to  be  at- 
tached in  the  court  of  K.  B.  &c.  upon  complaint  made  to  the  said  court,  in'  like  manner  as  if 
such  witness  had  refused  to  attend  on  a  trial  in  any  criminal  proceeding  in  that  court. 
63  G.  3.  c.  17.  s.  27.— 14.  Sending  a  fictitious  letter,  sigred  "  summoning  bailiff/1  to  a 
special  juryman  who  has  been  summoned,  informing  him  contrary  to  the  fact  that  the 
trial  has  been  put  off.  3  Burr.  1654 — 15.  Bringing  a  bill  in  equity  contrary  to  the  terms 
of  an  order  of  reference.  3  Burr.  1256.— 16.  Attorney  acting  after  forejudger  against  him 
notified.  Barnes,  29.  41.— 17.  Attorney,  in  answer  to  affidavits,  swearing  in  exculpation 
to  an  incredible  story,  though  positively  denying  the  specific  charges.  6.  T.  R.  701. 
— 18  Putting  attorney's  name  to  process  without  authority.  1  Burr.  651.— 19.  Signing 
counsel's  name  to  bill  in  equity  without  bis  consent.  Twistlewait's  case,  in  the  cause 
of  Fawcett  v.  Gar  ford,  in  Exch.  Tr.  29  6.  3— 20.  Inserting  defendant's  name  in  a  writ 
after  it  has  been  sealed .  Barnes,  31. — 2 1 .  Altering  sheriffs  warrant  after  sealing.  Barnes, 
199. — 22.  Jurors  tossing  up  for  verdict.  Barnes,  32.-23.  Extortion  in  bailiff.  Barnes,  32.— 
24.  Neglect  in  She  riff  to  return  writ.  Barnes,  32. — 25-  Refusal  by  sheriff  to  obey  judge's 
order.  Barnes,  28. — 26.  Service  on  the  under  sheriff,  or  person  acting  as  such,  or  leaving 
it  at  his  house  if  he  abscond,  is  sufficient  service  against  high  sheriff.  Barnes,  30.  35.  405. 
— 27.  Neglect  by  bailiff  of  liberty  to  return  sheriff's  mandate,  without  manda  it  ballivo  pre- 
vious to  a  peremptory  rule.  Barnes,  35—28.  Threatening  prosecutor  of  an  information  with 
danger  of  life.  1  Wils.  75. — 29.  Refusal  by  peer  to  obey  process.  1  Wils.  332. — 30. 
Neglect  in  bailiff  to  return  ./S./a.  dt  bonis  ecclcsiastict*.  1  Wils.  332.  Sed  Vide  Eccle- 
siastical Persons,  (D).— 31.  Under  sheriff  remitting  part  of  a  criminal  sentence.  2 
Burr.  692.  — 32.  Summoning  bailiff,  whose  duty  it  is  to  summon  jurors  to  try  causes, 
taking  money  of  the  inhabitants  liable  to  serve.  Cowp.  752. — 33.  The  following  art 
not  ease*  for  an  attachment. — Where  the  offence  is  not  strictly  a  contempt  of  court,  nor 
where  there  is  another  remedy,  unless  difficult  to  obtain.— 34.  As  where  the  attorney 
lor  the  plaintiff  prevails  with  the  tenant  in  possession  to  deliver  possession  of  premises 
pending  an  ejectment,  and  after  rule  for  landlord  to  defend  on  the  refusal  of  tenant. 
[*] Barnes,  180. — 35.  Where  witness,  after  waiting  two  hours,  went  away  before  he  was 
called,  whereby  plaintiff  was  nonsuited.  Bunb.  142.  But  afterwards  in  another  like  case, 
the  contrary  was  held.  Ibid. — 36.  In  C.  B.  it  has  not  been  usual  for  the  court  to  grant  an 
attachment  against  a  witness  for  non-attendance  upon  a  subpoena.  Barnes,  33.  35.  497. 
Pr.  Reg.  435.  1  H.  Bl.  49.  Et  vide  13  East,  16.  n.— 37.  And  in  a  late  case,  it  was  re- 
fused against  a  witness  who,  being  subpoenaed  without  particular  notice  when  the  cause 
would  come  on,  left  the  court  on  urgent  business.  5  Taunt.  260.— 38.  So  where  he  was 
induced  to  leave  the  court,  by  the  representations  of  the  adverse  attorney.  5  Taunt.  262. 
—39.  So  where  he  resided  24  miles  from  the  assise  town,  and  his  expences  were  not  ten- 
dered to  him  till  the  evening  before  the  trial.  6  Taunt.  9.  1  Mars.  410. — 40.  And  in  ge- 
neral they  will  not  grant  an  attachment  against  a  witness  for  not  appearing  to  give  evi- 
dence, unless  a  clear  case  of  contempt  be  made  out  against  him.  Ibid.  Tidd,  849,  850.— 
41.  The  motion  for  an  attachment  against  a  witness  should,  as  in  other  cases  of  contempt, 
be  brought  forward  as  soon  as  possible ;  and  therefore  the  court  refused  an  attachment  m 
Hilary  term  for  non  attendance  at  the  preceding  summer  assises.  — >  v.  St.  Leeer,  Tidd, 
849.-42.  Not  delivering  up  writings  on  a  judge's  order,  if  there  has  been  no  demand  after 
it  has  been  made  a  rule  of  court.  Barnes,  27. — 43.  Non-production  by  witness  of  a  will, 
pursuant  to  subpoena,  if  no  rule  made  for  it.  Barnes,  28 — 44.  Neglect  in  high  bailiff  to 
bring  in  the  body  of  a  prisoner  for  a  crime,  who  is  charged  with  action  and  escapes,  the 
keeper  giving  no  security  to  the  bailiff.  Barnes,  34. — 45  Voluntary  escape  by  gaoler. 
Str.  532 — 46.  Sheriff  neglecting  to  take  a  replevin  bond.  2  T.  R.  6!7. — 47.  The  deputy 
sealer  of  writs  being  at  his  office  on  a  legal  holiday  (St.  Luke)  a  writ  is  offered  to  him  to 
seal,  which  he  refuses  to  do  without  an  extra  fee  ;  the  oourt,  without  deciding  on  his  right 
to  make  such  a  demand,  held  that  at  all  events  the  refusal  to  seal  the  writ  was  not  an  of- 
fence for  which  they  would  grant  an  attachment 2  Mars.  487.  7  Taunt.  182. — 48.  A  de- 
fendant who  pays  money  to  the  plaintiff's  attorney  in  satisfaction  of  a  writ  of  execution, 
which  is  by  consent  kept  back  from  the  sheriff,  is  not  guilty  of  a  contempt  if  he  attaches  the 
same  money  in  the  hands  of  the  plaintiff's  attorney.  4  Taunt.  472.-49.  The  delivery  of 
notice  of  action  pursuant  to  a  penal  stat.  is  no  commencement  of  a  suit,  so  as  to  subject  the 
plaintiff  or  his  afrent  to  an  attachment  for  misbehaviour  previous  to  the  suing  out  of  the  writ. 
2  Blk.  781. — 50.  A*  to  the  mode  of  proceeding*  —The  rule  for  an  attachment  in  the  king's 
bench,  for  nonpayment  of  costs,  on  the  master's  allocatur,  is  absolute  in  the  first  instance,  un- 
less it  be  for  nonpayment  of  costs  pursuant  to  an  award.  Thompson  v,  Billingsley,  Tidd,  496. 
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2  Blk.  802. 51.  But  where  it  is  for  the  nonpayment  of  money  generally,  or*  of  money  and 

costs  it  is  only  to  shew  cause.  Tidd,  496—52.  And  in  both  courts  the  rule  for  an  attach- 
ment against  the  sheriff /or  not  returning  the  writ  or  bringing  in  the  body,  is  absolute  in  the 
first  instance,  and  may  be  moved  for  the  last  day  of  term.  1  Burr.  651.  5  Burr.  2686. — 53. 
So  where  contemptuous  words  are  spoken  of  the  court,  the  attachment  issues  in  the  first 
instance.  1  Salk.  84.  6  Mod.  43.  1  Str.  185.  Say.  Rep.  47 — 54.  But  where  they  are 
spoken  of  its  process,  the  rule  is  only  to  shew  cause.  Say.  Rep.  1 14.  Adamson  r.  Gibson, 
Tidd,  171. — 55.  In  all  other  cases  the  rule  for  an  attachment  is  a  rale  nisi  in  the  king'* 
bench.  Tidd,  496. — 56.  And  where  a  matter  has  been  referred  to  the  master,  the  court,  on 
shewing  cause  against  an  attachment,  will  hot  go  into  the  accounts  which  were  the  subject 
of  the  reference,  the  master1*  allocatur  being  in  the  nature  of  a  judgment,  and  the  attach- 
ment like  a  writ  of  execution  ;  and  besides,  the  party,  on  going  before  the  master,  enters 
into  an  undertaking  to  pay  such  sums  as  he  shall  find  to  be  due.  Ibid.— 56.  In  the  common 
pleas,  all  rules  for  attachments  are  rules  nisi,  except  against  the  sheriff  for  not  return- 
ing the  writ,  or  bringing  in  the  body,  or  for  nonpayment  of  costs  on  the  prothonotary's 
allocatur,  which  are  absolute  in  the  first  instance,  and  must  be  served  personally.  1 
B.  &  P.  477.  Vide  3  Blk.  892. — 57.  Motions  and  affidavits  for  attachments  in  civil  suits 
in  the  king's  bench,  are  proceedings  in  the  plea  side  of  the  court  until  the  attachments 
are  granted,  and  are  to  be  entitled  with  the  names  of  the  parties.  3  T.  R.  253.  7  T. 
R.  439.  528.  12  East,  165. — 58.  But  as  soon  as  the  attachments  are  granted,  the  pro- 
ceedings are  on  the  crown  side,  and  from  that  time  the  king  is  to  be  named  as  the  pros- 
ecutor. Tidd,  497. — 59.  And  motions  and  affidavits  for  attachments  are  entitled  in  like 
manner  in  the  common  pleas.  2  B.  k  P.  517.— 60.  A  rule  nisi  for  an  attachment 
cannot  be  moved  for  the  last  day  of  term.  3  Smith,  118. — 61.  Nor  can  it  be  served 
on  a  Sunday.  8  T.  R.  86.-62.  The  attachment  is  a  criminal  process,  directed  to  the 
sheriff,  commanding  him  to  attach  the  party,  so  that  he  have  him  before  the  km*,  or  his 
justices  at  Westminster,  on  a  certain  day,  to  answer  of  and  concerning  those  things  which 
shall  then,  on  his  majesty's  behalf,  be  objected  against  him.  Tidd,  497 — 63.  The  party 
being  taken  on  this  writ,  either  remains  in  custody  or  puts  in  bail  before  the  court  or  a 
judge  (for  he  is  not  bailable  by  the  sheriff),  to  answer  interrogatories,  and  to  appear  from 
dav  to  dav  till  the  court  shall  determine  concerning  the  matters  objected  against  him. 
Barnes  77?  Cro.  Car.  309.  Com.  Rep.  264.  1  Str.  479.  Barnes,  64.  2  Blk.  955.-64. 
And  upon  motion  by  his  counsel  the  court  will  make  a  rule,  that  unless  his  adversary  ex- 
hibit interrogatories  against  him  in  four  days,  which  must  be  in  term  time,  he  shall  be  dis- 
charged. Comb.  8.  Tidd,  498.-65.  These  interrogatories  are  engrossed  on  a  fire -shil- 
ling stamp,  and  must  be  signed  by  counsel  or  a  serjeant,  and  filed  in  the  king's  bench  with 
th/majitir  of  the  crown  office,  who  is  to  examine  the  party  thereon  in  four  days  after  the 
Ster^orL  are  brought  in.'   65  G.  3.  c   184.     R. 11  34  O.  3.    5  T.  R.  474.    Ul.  Fr. 

Re*  73. 66.  But  in  the  common  pleas  they  are  filed  with  one  of  the  secondaries,  who 

examines  him,  and  afterwards  makes  copies  of  the  depositions  for  each  party  on  fourpenny 
stamped  paper.  2  Bl.  1 110.— 67.  And  if  the  master  or  prothonotaries  (to  whom  the  matter 
is  generally  referred  in  the  common  pleas)  report  that  he  is  in  contempt,  the  court  will  com- 
mit him  to  the  king's  bench  or  Fleet  prison  ;  but  if  the  report  be  m  his  favour,  ^7^  ol- 
der him  to  be  discharged,  or  his  recognizance  to  be  vacated.  3  Burr.  1 257.-68-  When  a 
plaintiff  is  brought  in  on  an  attachment  for  a  rescue  in  the  king's  bench,  it  is  the  practice  of 
the  court  to  put  interrogatories  to  him,  though  he  do  not  deny  the  charge  in  the  affidavits, 
unless  the  prosecutor  ^aive  putting  them.  Tidd,  498.-69.  And  by  a  late  rule  of  that 
court,  if  judgment  be  not  given  the  same  term,  the  name  of  the  cause  shall  be >  »»rt«d I  in 
the  list  of  motions,  appointed  to  come  on  peremptorily  in  the  ensuing  term,  in  order  that  the 
court  may  be  informed  what  shall  have  been  done  in  prosecution  of  the  attachment  R. 
H  34  G  3  5  T  R  547  723.-62.  If  the  party  neglect  to  appear  before  the  master  or  se- 
condary to  be  examined,  or  to  attend  the  court  whenjie  is  directed  to  come,  the  court  will 
order  his  recognizance  to  be  estreated. -63.  And  if  he  confess  any  thing  material  in  his  de- 
positions there  is  no  occasion  for  witnesses ;  but  the  prosecutor  may  move  on  his  «»*»««- 
1-64.  If  be  deny  part  of  the  contempts  only,  and  confess  other  part,  he  shall  not  be  dis- 
charged as  to  those  denied,  but  the  truth  of  them  shall  be  examined,  and  such  punishment 
inflicted  as  upon  the  whole  shall  appear  reasonable. -^5.  And  if  bM.5"w*^A^!IIj  ft! 
to  any  material  part,  he  shall  be  punished  in  the  same  manner  as  if  he  had  confessed  it. 
Tidd,  408,  499. 
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(A)  FOREIGN  ATTACHMENT,  HOW  IT  SHALL  BE  PROSECUTED. 

Vide  London,  (N  1 .) 

By  the  custom  of  London,  if  a  plaint  be  entered  in  the  court  of  the  may- 
or or  the  sheriff  against  A,  and  the  process  be  returned  nihil,  and  thereup- 
on the  plaintiff  suggests  that  another  person  within  London  is  indebted  to  A., 
the  debtor  shall  be  warned,  and  if  he  does  not  deny  [*]himself  to  be  in- 
debted to  A.  the  debt  shall  be  attached  in  his  hands.     22  Ed.  4.  30.  (a) 

The  plaint  may  be  exhibited  in  the  mayor's  court  or  sheriff's  court. 

But  the  proceeding  in  the  mayor's  court  is  more  expeditious,  less  expen- 
sive, and  of  greater  advantage. 

The  plaintiff  finds  pledges  to  prosecute  his  plaint. 
*  And  process  issues  by  a  summons,   directed  to  the  serjeant  at  mace  to 
summon  the  defendant  (6),  who  makes  return,  quod  defendens  nihil  habet 
per  quod  sum1  potest,     22  Ed.  4.  30. 

Then  upon  a  suggestion  entered,  that  A.  is  indebted  to  the  defendant,  a 
precept  goes  to  the  serjeant  io  attach  the  money  in  the  hands  of  A.  Lut, 
981. 

And  if  the  defendant  afterwards  makes  four  several  defaults  at  four  sev- 
eral days  to  him  given,  a  scire  facias  issues  against  the  garnishee  ;  and  if  he 
acknowledges  the  debt  due  from  him  to  the  defendant,  and  the  plaintiff 
swears  his  debt  from  the  defendant,  and  finds  pledges  to  return  the  money 
attached,  if  the  defendant  disprove  the  original  debt  within  a  year  and  a  day ; 
the  plaintiff  shall  have  judgment  and  execution  for  the  money  in  the  hands 
of  A.  and  shall  acknowledge  satisfaction  for  them  upon  record. 

In  the  mayor's  court  the  charge  of  an  attachment  in  his  own  hands  is  but 
10*.  in  the  hands  of  another  15s.     Priv.  Lond.  190. 

And  if  there  be  no  opposition  it  may  be  finished  in  five  days*     Pri.  Lond. 

190. 

And  if  there  be  an  opposition  and  a  trial  thereupon,  it  may  be  for  30$. 
Priv.  Lond.  192. 

And  an  attachment  there  continues  in  force  always,  and  the  plaintiff  may 
proceed  there  when  he  will.     Priv.  Lond.  1 89. 

But  an  attachment  in  the  sheriff's  court  is  a  third  part  more  chargeable, 


(a)  And  this  custom  of  foreign  attachment  is  to  no  other  purpose  than  to  compel  defend- 
ant's appearance  in  the  action  ;  for  if  he  appear  within  a  year  and  a  day,  and  put  in  bail  tp 
the  action,  the  garnishee  is  discharged  ;  but  without  bail  they  will  not  accept  an  appear- 
ance.    Carth.26.    • 

(6)  In  proceedings  on  foreign  attachment,  the  creditor  of  the  garnishee  must  be  summon* 
ed  or  have  notice.    3  Wile.  297.    2Blk.834.    Vide  Ld.  Rd.  727. 
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and  cannot  be  determined  under  three  weeks,  though  there  be  no  opposi- 
tion; nor  continues  in  force  above  16  weeks.     Pr.  Lond.  189*  191. 

And  it  may  be  removed  by  a  levetur  querela  signed  by  the  mayor  or  record- 
er into  the  mayor's  court  for  5s.  lOd.     Pr.  Lond.  191. 

If  the  garnishee  does  not  appear  upon  the  scire  facias,  there  shall  be  judg- 
ment against  him  upon  his  default. 

And  the  plaintiff  ought  to  swear  (c)  to  his  debt  in  person,  and  not  by  at- 
torney.    R.  Lut.  985.     R.  Jon.  406.     R.  1  Rol.  554. 1.  10. 

So  there  is  a  custom  of  foreign  attachment  in  Exeter  and  other  places. 
1  Leo.  321.     Cont.  1  Rol.  550.  1.  ult. 

[*](B>  BY  WHOM  IT  MAY  BE  MADE. 

In  every  plaint  affirmed  against  any  man  there  may  be  an  attachment. 
22  Ed.  4.  30.  b. 

Though  the  plaintifF  be  a  foreigner,  if  the  others  are  citizens.  Dub. 
Dy.  196.  b.     Vide  Lut.  984. 

Though  the  plaint  be  only  for  goods  in  the  dclinet ;  if  he  avers  the  value 
of  the  goods  upon  record.     1  Rol.  554. 1.  2. 

If  the  plaint  be  against  an  executor  or  administrator,  and  the  testator  was 
indebted  to  the  plaintiff  only  by  simple  contract;  yet  the  plaintiff  may  at- 
tach money  due  to  the  testator  in  the  hands  of  another  within  London  ;  for 
a  debt  on  simple  contract  is  recoverable  against  an  executor  in  London, 
though  not  by  the  common  law.     1  Rol.  105.     Dub.  Dy.  196.  b.(d) 

If  a  man  sue  for  a  debt  in  C.  B.  pending  this  suit,  he  may  affirm  his  plaint 
in  London  for  the  same  debt,  and  make  an  attachment  of  a  debt  due  from 
another  to  the  defendant.     R.  Cro.  El.  593.  713. 

But  upon  a  plaint  against  the  ordinary,  a  debt  due  to  the  intestate  can- 
not be  attached ;  for  the  reason  of  a  foreign  attachment  is  to  avoid  a  cir- 
cuity of  action  ;  for  if  the  plaintiff  recover  against  the  garnishee,  he  avoids 
the  suit,  which  upon  a  recovery  by  the  plaintiff  against  the  defendant,  the 
defendant  might  have  against  the  garnishee ;  but  upon  a  recovery  against 
the  ordinary,  he  cannot  have  an  action  against  the  garnishee.  R.  inter 
Masters  &  Lewis,  Mic.  7  W.  3,  B.  R.  5  Mod.  75.  93.  Skin.  516.  M 
R.  Dy.  247.  a.     1  Rol.  551 . 1.  5.  W 

So  upon  a  plaint  in  the  detinet  for  goods,  there  shall  be  no  attachment 
without  an  averment  of  the  value  of  the  goods  upon  record,  for  it  does  not 
appear  to  what  value  there  ought  to  be  satisfaction.     R.  1  Rol.  553.  1.  50. 

(C)  WHAT  GOODS  MAY  BE  ATTACHED. 

A  man  may  attach  money  or  goods  in  the  hands  of  the  garnishee. 
And  jewels. 

So  chests  and  boxes  locked,  and  upon  a  day  after  four  several  defaults, 
the  court  will  give  judgment  that  they  be  opened. 

«?°|heKnmay  attach  m0ney  due  from  the  Sa™shee  upon  bond.     1  Rol. 

UOl  a    J.    50. 
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.hewn  to  hare  arisen  within  the  jurisdiction.    5  launl.  234.-2.  And  asfer  a,  reroecS  ftl 
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Or  upon  a  bill  of  exchange  or  a  goldsmith's  note.     Carth.  26. 

And  money  due  upon  a  bond  or  contract  may  be  attached  before  the  day 
of  payment ;  but  there  shall  not  be  execution  Hill  a  payment  incurred.  R. 
3  Leo.  236.     Vide  Cro.  El.    184.  713.     R.    1  Sid.  327.     R.   1  Rol.  553. 

1.  10.  35. 

So,  if  money  is  due  upon  an  account,  and  there  be  a  promise  to  pay  at  a 
future  day,  it  may  be  attached  before  the  day.     Semb.  1  Rol.  105. 

So,  if  money  be  due  to  A.,  who  dies,  and  the  debtor  promises  upon  for- 
bearance to  pay  to  his  executor  or  administrator,  it  may  be  attached  by  a 
creditor  of  A.     R.  1  Rol.  105.     1  Rol.  551. 1.  50. 

[*] So,  if  goods  come  to  the  hands  of  the  garnishee  after  an  attachment 
granted  in  the  mayor's  court,  they  may  be  attached.  Semb.  Priv.  Lond. 
]97,(  f) 

So  a  man  may  attach  goods  or  money,  which  he  himself  owes  to  the  de- 
fendant. Adm.  Cro.  El.  186.  Cont.  Dy.  196.  b.  in  marg.  Dub.  1  Brownl. 
60.     R.  1  Rol.  554.1.  15. 

And  goods  or  money  due  to  a  testator  or  intestate*  in  the  hands  of  the  exe- 
cutor or  administrator.     1  Rol.  554.  1.  20. 

So  money  in  the  hands  of  an  attorney ;  for  he  shall  not  have  his  privilege 
against  a  foreign  attachment.  R.  1  Sand.  67,  68.  1  Sid.  S62.(f )  Cont. 
2°Leo.  156.     Dy.  287.  a.  in  marg. 

So  money  may  be  attached  though  an  original  bears  teste  before,  in  or- 
der to  sue  for  it  in  B.  R.  or  C.  B.,  unless  it  was  returned  before  the  attach- 
ment.    1  Rol.  552. 1.  47.     1  Sal.  280.(A)  . 

So  money  which  was  not  due  from  the  garnishee  when  the  plaint  was 
levied,  if  it  become  payable  before  process  against  the  garnishee.     R.  1 

Rol.  553.  1.  25.(i)  ,  ,    ,      .  ,  A 

There  may  be  an  attachment  for  part  of  a  debt. 

If  there  be  an  attachment  for  debt  upon  a  bond,  the  penalty  shall  be  at- 
tached ;  but  the  court  gives  judgment  only  for  the  principal.     Cro.  bl. 

101.     1  Sid.  327.(A)  _„  .        , 

If  goods  are  attached  there  shall  be  judgment  for  an  appraisement,  and  a 

nrecept  to  the  officer  to  appraise. 

If  the  officer  return  elongavit,  at  the  next  court  a  jury  shall  be  summon- 
ed to  enquire  of  the  value,  and  there  shall  be  judgment  for  the  value 
found. 

(D)  WHAT  NOT. 

But  goods  cannot  be  attached  by  the  custom  of  London,  unless,  it .be 
suSested  that  the  garnishee  is  a  man  within  the  city.  Semb.  by  certificate 
of  the  recorder,  22  Ed.  4.  30.  b.     R.  1  Rol.  554.  1.  25. 

So  if  the  debt  (/)  docs  not  arise  within  the  jurisdiction.     R.   3   Lev. 

23.(w) 

— - — — — ^ ^^—^- 

(/  )  Vide  3  Ea»t,  376.  380.  (*>  8  T.  R.  4 17. 

$*££%%'*»*  *»  «>"e  into  the  «•»**••''  hands  bafcw  p,ea  pUaded' may  t 

atta?f  On  a  W^dUio»ed  for  the  ^ment  of  ^^^.j^^  J«£ 
ditlon  must  be  attached  before  forfeiture.    Ld.  Rd.  636.— z.  Alter  iorie 

"tfj  A  .am  awarded  to  be  paid  by  th.  ma.te*  allocatur  ma  ««*,<*  even  under  a  rule 
of  £urt,  Hot  a  .abject  for  the  process  of  foreign  attachment.    4  T.  B.  312. 

(»»)  Ld.  Rd.  847.  [*716] 
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So  a  prohibition  lies  upon  an  attachment  of  a  debt  out  of  the  jurisdiction. 
Dub.  Sho.  1 0. 

And  it  ought  to  be  averred,  that  the  parties  are  within  the  jurisdiction  of 
the  court.     Lut.  984.  Lat.  208,     Priv.  Load,  213. 

So  a  debt  due  to  an  intestate  cannot  be  attached  upon  a  plaint  against  the 
administrator,  though  he  be  sued  as  administrator  ;  unless  he  be  sued  for 
a  debt  due  by  his  intestate.     R.  Cro.  El.  843. 

So  a  debt  due  upon  record  by  recovery  or  otherwise  cannot  be  attached. 
[*]R.  Cro.  El.  63,  186.  1  Rol.  105.  R.  I  Leo.  29,  R<  3  Leo.  240.  Dy. 
247.  a.  in  marg.     R.  1  Rol,  552,  1,  35. 

Nor  money  levied  in  execution  by  the  sheriff  upon  a  fieri  facias.  R. 
1  Leo.  30.  264. 

Nor  a  debt  due  upon  a  statute  or  recognizance.     1  Leo.  30. 

So  there  cannot  be  an  attachment  of  a  debt,  for  which  a  suit  is  commen- 
ced in  a  superior  court.     1  Rol.  552. 1,  45.  40, 

So  there  cannot  be  an  attachment  for  a  debt  after  a  suit  commenced  for 
itinB.  R.  orC.B.  Semb.  Cro.  El.  101,  R.  Cro.  EL  157.  3  Leo. 
210. 

Or  in  other  superior  court,  (n) 

Nor  after  an  original  filed,  though  there  be  no  appearance  upon  it  R. 
Cro.  El.  691. 

Though  the  original  be  not  returnable. 

Otherwise,  if  the  original  was  not  actually  purchased  before  the  plaint 
affirmed,  though  it  bears  teste  before. (o) 

So  there  cannot  be  an  attachment  for  a  debt  before  it  be  due  :  as,  if  A. 
be  indebted  in  a  sum  to  be  paid  at  Michffilmas,  a  debt  due  from  another  to 
A.  cannot  be  attached  before  Michaelmas.  R.  Cro.  El.  184.  R.  Cro.  El. 
713.  but  there  said,  that  the  usage  was  otherwise ;  but  the  case  seems 
unreported.  Vide  this  explained,  3  Leo.  236.  Lut.  984.  1  Rol.  553. 
1.  5. 

Though  the  judgment  in  the  attachment  be  not  till  after  Michaelmas. 
Cro.  El.  184. 

So  in  an  attachment  there  cannot  be  judgment  for  the  recovery  of  a  debt 
before  it  be  due.     R.  Jon.  406. 

-*S lt  "I6"?8'  }h£  f?  ^e  m»y°r's  co«rt  a  suit  may  be  commenced  for  an 
attachment  of  a  debt,  before  the  day  of  payment.     R.  Jon.  406. 

J»?  th.erl8h?n  ^  n?  attachment,  for  the  debt  of  a  testator,  of  goods  or 
money  in  the  hands  of  the  executor ;  unless  they  were  due  to  the  testator 

TfeZSZ  L  W  *£  are  a88efa  in  hi8  hand8  :  M' if  an  «<**<>'  *" 
exejfi*     l^entfS        m°Dey  Ca0nOt  *  attached  in  °*  hands  of  ** 

If  he  takes  a  bond  for  a  debt  due  to  the  testator,  the  money  due  upon  the 
bond,  cannot  be  attached.     1  Vent.  113.  *^ 

xf!lai!e?:?Ut0r  recovere  images  in  trespass,  covenant,  &c.  for  the  roods 

isaniF£  ,a,renant  to  him ;  *•  -^  «»» szsez 

troteSsTtwt Xl6d^  aD  e5ecuto'  uP°n  a  Amission  by  him  of  con- 

wS^S^^Sf^S  ?i aD°ther  Pereon  5  lhe  mo™y  d««  »»y  the 
^ward  cannot  be  attached.     R.  l  Vent.  1 1 2,  11 3.     1  Lev.  306.  (  d) 

— ■  - 
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If  B.  be  bound  by  contract  to  pay  two  pence  for  all  goods  sold  before  Au- 
gust ;  this,  which  rests  only  in  damages,  cannot  be  attached.  R.  1  Rol. 
552.  1.  20. 

So  by  the  st.  9  &  10  W.  3.  44.  sect.  74.  stock  in  the  East  India  Company, 
by  that  act  erected,  shall  not  be  subject  to  foreign  attachment. 

f  *]So  there  shall  not  be  any  attachment  of  goods  delivered  to  a  carrier,  he 
being  privileged  in  C.  B.     1  Leo.  189. 

Nor  of  goods,  of  which  the  garnishee  has  no  property  at  the  time.  1 
Rol.  551.  1.  35. 

Nor  for  rent.     Priv.  Lond.  203. 

Nor  for  goods  taken  by  trespass.  Priv.  Lond.  203,  204.  1  Rol.  551. 
1.  37. 

Nor  of  a  legacy.  Ch.  Ca.  257.  for  creditors  have  an  interest  in  it,  who 
cannot  be  warned.     R.  1  Rol.  551.  1.  45. 

Nor  of  corn  out  of  sacks.  R.  Cro.  El.  230.  But  this  seems  to  be  an  at- 
tachment in  process.     3  Leo.  236. 

So  there  shall  be  no  attachment  upon  a  plaint  i*  the  detinet,  unless  the 
value  of  the  goods  demanded  be  averred ;  for  it  does  not  appear  to  what 
value  the  attachment  ought  to  be.     Priv.  Lond.  213.     1  Rol.  553. 1.  50. 

(E)  HOW  THE  GARNISHEE  SHALL  BE  AIDED. 

If  there  be  an  attachment  for  money  in  the  hands  of  A.  upon  the  return 
of  the  scire  facias,  A.  may  make  an  attorney  and  plead. 

Or  he  may  wage  in  law ;  except  where  the  plaintiff  by  two  witnesses 
proves  that  he  had  goods  in  his  hands. 

If  he  plead  nil  debet,  it  is  sufficient,  without  saying,  that  he  has  no  goods 
in  his  hands  due  to  the  defendant.  R.  Cro.  El.  172.  and  it  was  R.  ace. 
in  the  same  case,  1  Leo.  32 1 . 

If  the  day  of  payment  by  the  garnishee  be  not  incurred,  he  may  plead  it. 
Priv.  Lond.  198. 

So  if  an  horse  be  attached  in  the  hands  of  an  hostler ;  he  may  plead  that 
so  much  is  due  for  hay,  &c.  Priv.  Lond.  208. 

If  the  garnishee  appear  and  plead,  he  must  give  bail  or  pledges  before 
the  second  court  after  the  scire  facias  ;  otherwise  judgment  shall  be  against 
bim  for  the  whole  debt. 

If  he  gives  bail,  it  may  be  tried  within  four  court  days  after  the  scire  fa- 
cias  returned. 

But  a  plea  by  a  garnishee  to  the  jurisdiction  of  the  court  shall  not  be  al- 
lowed, when  he  inhabits  within  London.     Carth.  26. 

So  if  A.  appear  and  give  a  rule,  that  the  plaintiff  do  declare  upon  the  at- 
tachment, and  he  does  not  declare  within  three  days  ;  the  attachment  shall 
be  discharged. 

So  if  the  defendant  at  any  time  appear,  and  give  bail  to  the  original  action, 
the  attachment  shall  be  discharged.     Vide  Carth.  26. 

Though  the  bail  be  given  after  judgment,  or  execution  against  the  gar- 
nishee ;  if  satisfaction  be  not  entered  upon  the  record. 

So  if  the  defendant  surrender  himself  at  any  time  before  satisfaction  ac- 
knowledged. 

So  if  A.,  to  whom  the  debt  due  from  the  garnishee  is  assigned,  at  any  time 
before  satisfaction  acknowledged,  give  bail  to  the  original  action  ;  all  pro- 
ceedings in  the  attachment  are  thereby  determined ;  but  if  A.  upon  bringing 
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an  habeas  corpus  put  in  bail,  he  and  his  bail  remain  security  for  nil  that  is 
recovered  of  the  defendant.     2  Jon.  223. 

Though  the  bail  given  by  A.  to  the  original  action  be  after  trial,  and 
judgment  against  the  garnishee.     2  Jon.  222. 

[*]And  such  bail  may  be  given  in  the  absence  of  the  defendant.  2  Jon. 
223. 

So  if  there  be  judgment  for  recovery  against  the  garnishee,  but  no  execu- 
tion ;  the  plaintiff  may  afterwards  sue  his  debtor,  and  be  shall  sue  the  gar- 
nishee.    R.  1  Rol.  555. 1.  5. 

(F)  HOW  THE  DEFENDANT  HIMSELF. 

The  plaintiff  ought  to  give  security  to  return  the  money  attached,  if  the 
defendant  disprove  his  debt  within  a  year  and  a  day.     1  Brownl.  60. 

And  this  year  and  day  commences  after  the  execution,  and  not  after  the 
judgment  in  the  attachment.     D.  Cro.  El.  713. 

And  it  ought  to  be  ftlleged^hat  such  conditional  judgment  was  given. 
Semb.  Lutw.  994.  ^ 

And  that  the  surety  was  found  upon  the  day  of  the  fourth  default  R. 
Mo.  570. 

So  if  there  be  an  action  of  debt,  and  the  defendant  pleads,  that  the  plain- 
tiff was  indebted  to  him  in  so  much,  and  he  entered  a  plaint  in  London,  and 
attached  this  same  debt  in  his  own  hands  ;  the  plaintiff  may  reply,  that  he 
was  not  indebted  to  the  defendant ;  for  though  the  plaintiff  had  a  year  and 
day  to  disprove  his  debt,  yet  if  he  does  not  make  a  disrationation  of  his 
dent  according  to  the  custom,  he  may  traverse  in  this  action,  and  shall  not 
be  barred  by  the  attachment,  if  nothing  was  due.  R.  Cro.  El.  598.  830. 
1  Rol.  55]  A.  25. 

So  lie  may  by  his  replication  shew  any  other  matter  of  fact,  which  proves, 
that  the  plaintiff  in  tne  attachment  ought  not  to  recover  :  as,  that  there 
were  bona  notabiiia,  where  the  plaintiff  makes  a  plaint  as  administrator  up- 
on a  grant  by  the  bishop  of  the  diocese.     Semb.  Lut.  993,  994. 

(G)  WHAT  THE  JUDGMENT  SHALL  BE. 

The  judgment  in  a  foreign  attachment  ought  to  be,  that  the  garnishee 
shall  be  acquitted  against  the  defendant ;  for  to  say,  that  the  plaintiff  do  re- 
cover against  him,  without  more,  is  not  sufficient*  22  Ed.  4.  30.  b.  R* 
Cro.  El.  172.     1  Leo.  321. 

And  before  judgment,  the  value  of  the  goods  must  be  found.  R.  Jon. 
406. 

But  the  plaintiff  in  a  foreign  attachment  shall  not  recover  costs  against 
the  garnishee.     R.  Cro.  El.  172.     1  Leo.  321. 

Goods  attached  ought  not  to  be  delivered  to  the  party  till  judgment.  Cro. 
El.  230. 

(H)  WHEN  FOREIGN  ATTACHMENT  SHALL  BE  PLEADED. 

If  the  garnishee  be  sued  after  a  recovery  against  him  by  attachment  in 
London,  he  may  afterwards  plead  in  bar,  the  recovery  by  foreign  attach- 
ment.    24  Ed.  4.  30.  b.     1  Rol.  551. 1.  23. 

Though  the  principal  only  was  paid  upon  the  attachment,  and  the  bond 
was  forfeited.     R.  1  Sid.  327. 
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[  *]Though  the  action  against  the  garnishee  be  founded  upon  a  new  pro- 
mise for  payment  of  the  debt,  and  not  for  the  debt :  as,  in  assumpsit  by 
an  executor  against  A.  upon  a  promise  of  payment  on  forbearance  of  the 
debt  of  his  testator,  A.  shall  plead  a  recovery  of  it  by  attachment  in  an  ac- 
tion for  a  debt  due  from  the  testator.     R.  1  Rol.  105.     Priv.  Lond.  200. 

Though  an  action  upon  the  case  be  brought  against  the  garnishee ;  for 
the  plaintiff  shall  not  prejudice  the  garnishee  by  changing  his  action*  R.  I 
Rol.  552.  1.  5.  • 

Otherwise,  if  the  thing  for  which  the  action  is  brought,  lies  only  in  dam- 
ages, and  no  other  action  but  an  action  upon  the  case  can  be  brought  for  it. 
Priv.  Lond.  204. 

And  if  part  of  a  debt  be  attached,  it  may  be  pleaded  in  bar  pro  tanto.  1 
Sid.  327. 

So,  if  there  be  a  recovery  before  plea,  though  after  an  action  commenc- 
ed, it  may  be  pleaded  in  bar.      1  Sal.   280. 

And  in  abatement,  if  the  goods  are  attached  before  the  writ  purchased. 
1  Sal.  280. 

A  judgment  in  attachment  is  no  bar,  unless  it  be  executed.    R.  Dy.  82.  b. 

An  attachment  in  a  plaint  against  the  bishop,  will  not  be  a  bar  in  an  ac- 
tion by  an  administrator.     R.  2  Jon.  166.     1  Rol.  551.  1.  10. 

Vide  Pleader,  (2  G.  5.) 

(I)  HOW  IT  SHALL  BE  PLEADED. 

If  a  man  pleads  a  foreign  attachment,  he  must  shew  the  proceedings  at 
large.     3  Keb.  627. 

And  must  shew,  that  the  custom  was  strictly  pursued.     Lut.  994. 

As,  that  the  plaint  was  affirmed,  prout,  &c. 

That  the  plaintiff  himself  swore  to  his  debt.     R.  Lut.  985. 

That  pledges  were  found  to  return  the  money  attached,  if  the  original 
debt  be  disproved  within  a  year  and  a  day.  Dy.  196.  b.  Lut.  994.  R. 
I  Brownl.  60. 

That  upon  default  at  the  fourth  court  a  scire  facias  issued  against  the  gar- 
nishee ;  for  it  is  not  sufficient  to  say,  that  it  was  at  a  subsequent  court.  R. 
1  Rol.  555.  1.  15. 

If  an  attachment  be  pleaded  of  a  debt,  before  it  be  payable,  he  must  al- 
lege a  special  custom  for  it ;  for  it  is  not  sufficient  to  allege  the  custom  of 
an  attachment  generally.     1  Rol.  553.  I.  15. 

So  the  plea  must  shew,  that  the  money  attached  was  parcel  of  the  debt 
now  demanded.     R.  Cro.  El.  691. 

If  the  plaint  was  against  an  administrator  for  a  debt  of  his  intestate,  the 
custom  ought  to  be  alleged,  that  if  the  plaintiff  was  indebted  to  the  in- 
testate, and  the  intestate  to  the  plaintiff,  by  an  action  by  the  plaintiff  against 
the  administrator,  this  debt  might  be  attached  in  the  hands  of  the  plaintiff. 
R.  Cro.  El.  843. 

So  the  plea  of  foreign  attachment  ought  to  conclude  with  an  averment, 
Et  hoc  par  at  us,  fyc.     R.  Jon.  406. 

But  it  is  sufficient,  that  the  plaint  was  affirmed  for  a  debt,  without  [*]an 
averment,  that  the  debt  arose  within  the  jurisdiction  of  the  court.  R.  1 
Vent.  236.(y) 


(q)  If  a  plea  of  recovery  and  execution  in  a  foreign  attachment  state  the  grounds  on 
which  the  city  court  have,  by  custom,  jurisdiction  oyer  the  original  demand,  such  demand 
must,  by  proper  averments,  be  brought  within  the  custom.    2  H.  B.  362. 
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Without  shewing  the  cause  of  the  debt.(r)    Semb.  Lat  308. 

And  error  in  a  judgment  in  London  does  not  vitiate  the  bar.  R.  2  Jon. 
166. 

So,  upon  nan  assumpsit  the  defendant  may  give  in  evidence  a  recovery 
by  foreign  attachment.  Lut.  995.(*)  Where  the  recovery  was  before  the 
action  commenced.     1  Sal.  280. 

Otherwise,  in  debt  upon  bond.     Semb.  Lut.  995.(/) 

ATTAINDER. 

Vide  Abatement,  (E  3.)— Capacity,  (D  6.)— Discent,  (C  13. )— Dowee, 

(F  1.) — Parliament,  (H  6.) 

ATTAINT. 

(A)  WHEN  IT  LIES. 

(B)  WHEN  NOT. 

(C)  THE  PROCEEDING  IN  ATTAINT. 

(C  1.)  Original,  p.  723. 
(C  2.)  Process,  p.  724. 
(C  3.)  Assignment,  p.  724. 
(C  4.)  Plea.  p.  724. 
(C  5.)  Nisi  prius.  p.  725. 
(C  6.)  Judgment  p.  725. 

(A)  WHEN  IT  LIES. 

An  attaint  lies,  where  a  false  verdict  is  given  in  a  court  bf  record,  in  a 
plea  real  or  personal,  sued  by  writ,  or  bill,  if  the  debt  ^or  damages  exceed 
405.     F.  N.  B.  105.  G.     Co.  L.  294.  b.     By  the  st.  34  Ed.  3.  7. 

By  the  st.  W.  1 .  38.  (which  was  the  first  statute  concerning  an  attaint) 
a  man  shall  have  an  attaint  in  a  plea  of  land  or  freehold,  or  that  concerns 
freehold  ;  for  it  was  doubted,  whether  it  should  be  granted  without  petition 
to  the  king  upon  a  verdict  in  a  real  action,  because  he  [*]had  an  action  of 
a  higher  nature,  but  the  statute  is  only  in  affirmance  of  the  common  law.  % 
Inst.  237.   130. 

By  the  st.  1  Ed.  3.  6.  it  shall  be  granted  as  well  on  the  principal)  as  the 
damages  in  trespass,  without  speaking  to  the  king. 

By  the  st.  5  Ed.  3.  7.  in  trespass,  with  or  without  writ  in  a  court  of  re- 
cord, where  the  damages  pass  40s. 

By  the  st.  23  Ed.  3.  8.  in  a  bill  of  writ  of  trespass,  without  regard  to  the 
quantity  of  the  damages. 

1  ■     ■■^-^—■i  -,^.,  ,.  . .  ..  . .-.,  i  m,m.        i        ■     — 

(r)  The  garnishee,  m  a  foreign  attachment,  is  not  bound  to  dispute  the  original  debt ; 
therefore,  though  stated  in  a  plea  of  foreign  attachment!  it  is  not  traversable,  and  if  the 
matter  is  given  in  evidence  under  non-assumpsit,  it  need  not  be  proved.     3  East,  367.  Vide 
2  H.  B.  362.  371. 

(#)  1.3  East,  367 2.  Or  it  may  be  pleaded.    2  H.  B.  L.  362. 

(/)  The  custom  of  foreign  attachment,  in  the  city  of  London,  has  been  certified  by  the 
recorder.     Dougl.  379. 
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By  the  st*  2d  H.  8*.  3.  upon  a  false  verdict  between  party  audi  party  in 
any  suit  before  justices  of  record,  where  the  thing  in  demand  and  verdict  ei» 
tends  to  40/.  and  concerns  not  the  jeopardy  of  a  nan's  life,  the  party  grieved  ~ 
shall  have  a  writ  of  attaint  against  every  party  giving  such  verdict,  and 
against  the  party  that  shall  have  judgment  on  the  same* 

And  the  value  shall  be  computed  according  to  the  thing  in  demand,  not 
according  to  the  point  upon  which  the  verdict  was  given*     R.  Dal.  32. 

So  an  attaint  lies,  if  the  damages  found  are  excessive.     F.  N.  B.  105* 

Though  the  damages  are  not  paid.  Vide  st.  1  Ed.  3. 6*  F.  N.  B.  105. 
M.  107.  G.     1  Leo.  279. 

Though  the  issue  be  upon  a  collateral  point  R.  10  Co*  M&  R.  1  Rol. 
280.  1.  37. 

So  an  attaint  lies,  though  every  word  of  the  verdict  is  true,  if  the  verdict 
finds  a  thing  different  from  the  plaint :  as,  if  a  man  makes  title  to  a  common 
appendant,  rent  as  a  forester,  &c.  and  the  jury  find,  that  he  had  common, 
rent,  &c.  die  time  when,  &c*  for  thk  is  true,  if  he  has  a  common,  &e*  in 
gross.    F.  N.  B.  106.  H.  107.  A* 

So  an  attaint  lies  upon  a  verdict  in  a  collateral  point  in  an  attaint,  or  in 
a  writ  of  right.     1  Rol*  280*  1.  32*  35. 

If  it  finds  against  a  deed,  where  the  witnesses  are  joined  with  the  jury* 
1  RoL  280*  1*  51. 

If  the  party  be  acquitted  upon  an  indictment,  an  attaint  lies  by  the  king* 
1  Rol*  281. 1*  5.     Dub.  Van.  146* 

In  an  action  by  a  qui  tam,  &c*  if  the  defendant  be  condemned,  an  attaint 
lies.     R.  4  Leo.  46. 

So  an  attaint  lies,  if  a  false  verdict  be  given  at  nisi  prjus*  F*  N.  B. 
105.  N. 

Or  in  a  court  of  a  city,  liberty,  or  town  corporate*  F.  N.  B.  105*  O* 
106*  B. 

An  attaint  lies  by  the  king,  as  well  as  by  a  common  person*  F*  N.  $* 
107.  D. 

By  a  vouched,  tenant  by  receit,  or  upon  aid  prier*     F.  N*  B.  108*  A. 

So,  by  him  in  reversion  or  remainder ;  by  the  st*  23  H*  8.  3* 

And  by  the  st*  9  R*  2.  3*  by  him  in  reversion,  during  the  life  of  the  tenant 
for  life.     F.  N.B.  108.  A. 

So  it  lies  by  the  heir,  to  whom  the  land  ought  to  descend,  upon  which  the 
false  verdict  was  given.     1  Leo.  26 1  • 

So  it  lies  against  a  party  to  the  first  verdict,  or  his  heir,  or  executor.  Rf 
Dy.  201.  b.     Mo.  17. 

[*J(B)  WHI&N  NOT. 

But  an  attaint  does  not  lie  upon  an  inquest  of  office :  as,  upon  a  verdict 
in  a  writ  of  enquiry.     10  Co.  1 19*  a. 

Though  it  be  an  enquiry  of  waste.  FY  N.  B*  107*  C*  Co.  L.  355.  b. 
Semb.  Mo.  184.     Cont.  1  Rol.  280.  1.  19. 

Nor  upon  a  verdict  in  a  redis seisin  before  the  sheriff  and  coroners.  Dub. 
Mo.  184.  Cont.     1  Rol.  280.  1.  22. 

Nor  upon  a  writ  of  enquiry  after  judgment  in  a  qmre  impedit  by  default. 
11  H.  4.  80.  b.  1  Rol.  280.  1.  41.  For  the  four  points  are  only  found 
ex  officio.     D.  10  Co.  119.     Cont.  1  Rol.  280. 1.  45. 

So  an  attaint  does  not  lie  for  a  falsity  in  a  verdict,  in  a  point  not  mate- 
rial to  the  issue,  nor  part  of  the  charge  of  the  jury.     11  Co.  13*  Hob.  53. 
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As  if  the  jury  who  try  the  counterpleaof  the  receipt  of  him  in  reversion, 
find  damages  against  the  tenant*     1  Rol.  280.  1.  15. 

If  the  jury  do  not  find  a  thing  in  another  county.     1  Rol.  281. 1.  17. 

If  issue  he  joined  upon  an  immaterial  point,  upon  which  there  ought  to 
be  a  repleader.     Semb.  1  Leo.  279* 

So  it  does  not  lie  upon  a  verdict  for  the  king,  in  an  indictment  for  felo- 
ny, or  trespass ;  for  the  party  is  found  guilty  in  effect  by  24.  1  Rol.  280. 
1.  2.  7. 

So  it  does  not  lie  upon  a  verdict  in  an  appeal  of  murder,  felony,  or  may- 
hem.    F.  N.  B.  107.  L. 

So  it  does  not  lie  in  an  action  by  the  king  himself;  if  it  be  found  for  the 
king.     4  Leo.  46. 
•  So  it  does,  not  lie.  if  the  damages  are  too  small.     F.  N.  B.  107.  I. 

So  it  does  not  lie  for  excessive  damages,  where  the  plaintiff  releases  the 
damages.     F*  N.  B.  107.  B. 

So  if  the  jury  find  costs,  where  they  ought  not.     1  Rol.  281. 1.  16. 

So  it  does  not  lie,  where  process  goes  against  witnesses  to  a  deed,  and  the 
verdict  affirms  the  deed.     F.  N.  B.  106.  H.     1  Rol.  280. 1.  47. 

So  it  does  not  lie  upon  a  verdict  in  a  real  action,  before  execution  sued. 
F.  N.  B;  107.  G. 

Nor  upon  a  verdict  found  by  24  :  as,  upon  a  verdict  in  an  attaint.  1  Rol. 
280. 1.  27. 

Upon  a  verdict  by  the  grand  assise  in  a  writ  of  right  upon  the  mere  right. 
1  Rol.  280. 1.  34. 

(C)  THE  PROCEEblNG  IN  AN  ATTAINT. 

(C  1.)  Original. 

,:  .The  writ  of  attaint  must  be  returnable  in  B.  R.  or  C.  B.  and  not  else- 
where.    Co.  L.  294.  b. 

And  therefore,  conuzance  cannot  be  demanded  in  an  attaint.  Co.  L. 
294.  b. 

And  it  may  be  sued  out  of  chancery,  or  out  of  B.  R.  or  C.  B.  in  which 
the  record  remains  upon  which  the  verdict  was  given.     F.  N.  B.  107.  O. 

If  the  verdict  was  in  C.  B,  and  the  record  is  afterwards  removed  into  B. 
R.  the  attaint  may  be  sued  there.     F.  N.  B.  107.  M. 
-  [*]So  by  the  st.  W.  2.   13   Ed.   1.  30.  justices  of  assise  might  take  at- 
taints :  but  this  is  altered  by  the  st.  23  H.  8.  3. 

And  there  may  be  a  special  patent  to  them,  to  take  them,  and  a  writ  of 
association,  si  non  omnes,  &c.  as  in  an  assise.     F.  N.  B.  108.  K.  L.  109.  H. 

So  by  the  st.  1 1  H.  7.  21.  and  23  H.  8.  3.  an  attaint  may  be  sued  in  the 
hustings,  upon  a  false  verdict  in  the  courts  of  London. 

The  writ  requires  the  sheriff  quod  summoneat  24  mililes  de  vidneto  de  B. 
fyc.  sacramento  recognoscere  si  juratores  per  quos,  $rc*  falsum  fecenmt  sac- 
ramtntum,  fyc.  F.  N.  B.  105.  H; 

And  takes  notice,  whether  the  verdict  was  at  nisi  prius.  in  a  town  court, 
&c.    F.  N.  B.  106.  B. 

Whether  it  was  upon  voucher,  receipt,  or  aide  frier.     F.  N.  B.  1 06*  E.  F. 
So  mention  is  made  of  a  re-attachment,  where  it  is  brought  by  the  plain- 
tiff in  an  assise,  which  was  discontinued.     F.  N.  B.  106.  F. 

Of  garnishment,  where  it  is  brought  against  a  garnishee.  F.  N .  B. 
106.  G. 

If  an  attaint  be  sued,  where  the  defendant  is  condemned  for  the  debt  or 
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damages,  he  shall  have  a  writ  to  bail  him  till  the  attaint  detennined.    P.  N, 
B.  1 06*  D. 

(C  2.)  Process. 

By  the  st.  23  H.  8*  3.  the  process  in  an  attaint  shall  be  summons,  re-sum* 
mons,  and  distress  infinite  against  the  party  and  petit  jury,  and  also  against 
the  grand  jury.  ^ 

The  distress  shall  have  15  days  between  the  teste  and  return,  and  be  made 
on  the  land  of  the  juror. 

And  the  same  days  shall  be  given  in  the  said  process,  as  in  dower,  and 
no  essoign  or  protection  allowed, 

(C  3.)  Assignment. 

At  the  return  of  the  writ  of  attaint,  by  the  st.  23  H.  8.  3.  if  any  of  th$ 
petit  jury  appear,  the  plaintiff  shall  assign  the  false  segment  of.  the  verdict 
untruly  given. 

And  by  the  same  statute,  if  the  defendant,  or  any  of  the  petit  jury,  appear 
not  on  distress,  the  grand  inquest  shall  be  taken  by  default. 

And  the  defendant  may  be  essoigned  once  before  appearance,  but  not 
after.    : 

But  the  assignment  need  not  mention  the  value  of  the  thing  in  demand/ 
for  which  the  verdict  was  given  ;  for  that  appears  by  the  first  record,  Dal, 
32. 

(C4.)Ptea. 

If  the  defendant  or  the  petit  jury  appear,  they  may  appear  by  attorney. 
Vide  the  stat.  23  H.  8.  3. 

And  demand  oyer  of  the  writ,  and  the  record  upon  which  it  is  founded. 

And  if  there  be  a  variance,  it  may  be  pleaded  in  abatement. 

So  non-tenure,  in  an  attaint  brought  by  the  tenant  in  an  assise.  Per  2  J. 
Dal.  3. 

[*1Yet  by  the  st.  23  H.  8.  3.  outlawry,  or  excommunication  of  the  plain- 
tiff snail  be  no  plea. 

Nor  the  death  of  the  defendant,  or  any  of  the  petit  jury,  if  two  survive. 

Yet  if  the  defendant  dies,  the  attaint  fails  generally.     Dy.  5.  a. 

But  by  the  st.  23  H.  8.  3.  if  the  writ,  process,  return,  and  assignment 
of  false  oath  be  good,  and  if  the  plaintiff  hath  not  been  nonsuited,  or  discon- 
tinued, or  had  judgment  in .  an  attaint  for  the  same  verdict,  the  petit  jury 
can  plead  only  non  dederunt  falsum  sacramentum* 

And  the  party  shall  plead,  that  they  gave  a  true  verdict,  or  any  other  mat- 
ter, that  is  a  bar  to  the  attaint. 

So  the  defendant  may  plead  a  release  of  the  land,  &c.  but  this  shall  not 
be  tried  till  the  plea  of  the  petit  jury  be  determined.     Dy.  201.  b. 

So  any  of  the  petit  jury  may  plead  a.  release  to  them,  puis  darrein  contin* 
wnce.     R.  Dy.  201.  b. 

(C  5.)  Nisi  prius. 

In  an  attaint,  by  the  st.  5  Ed.  3.  6.  a  nisi  prius  may  be  granted..  Vide 
the  st.  23  H.  8.  3. 

And  if  the  defendant,  or  any  of  the  petit  jury  do  not  appear  upon  the 
distringas,  by  the  st,  23  H.  8.  3.  the  grand  inquest  shall  be  taken  by  de- 
fault. 
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And  if  any  of  the  grand  inquest  or  tales  make  default,  he  fthaH  forfeit 
20*.  for  the  first  default,  40s.  for  the  second,  and  5/.  for  every  subsequent 
default* 

Nothing  shall  be  given  in  evidence  to  the  grand  jury,  but  what  was  given 
in  evidence  to  the  petit  jury.      1  Rol.  285. 1.  30. 

But  the  defendant  may  give  other  evidence  to  support  the  verdict,  and 
then  the  plaintiff  shall  have  an  answer  to  it. 

So  a  retraxit,  or  a  nonsuit  in  an  attaint  shall  be  peremptory.  F.  N.  B. 
108.  D, 

(C  6.)  Judgment. 

By  the  common  law,  the  judgment  in  an  attaint  was,  quod  amittant  libc- 
ram  legem,  forisfaciant  bona  et  catatta,  quod  terra  et  tenement**  in  manus  re- 
gis capiantur,  uxorts  et  liberi  ejicerentur,  domus  prostrentur,  arbores  extir- 
pentur,  prata  arentur9  et  corpora  sua  carceri  manctpentur.     Co.  L.  294.  b. 

By  the  st.  23  H.  8.  3.  the  petit  jury,  if  attainted,  shall  forfeit  20/.,  a 
moiety  to  the  king,  and  a  moiety  to  the  party,  and  shall  make  fine  accord- 
ing to  their  several  sufficiencies,  shall  never  be  in  credence,  nor  their  oath 
accepted  in  any  court ;  if  the  verdict  extend  to  a  thing  of  40/.  value. 
And  the  party  shall  have  judgment  to  be  restored  to  all  he  lost,  with  his 
costs  and  damages. 

But  if  the  verdict  be  under  40/f  the  petit  jury  shall  forfeit  5/.  only,  a 
moiety  to  the  king,  and  a  moiety  to  the  party,  and  make  fine  and  ransom  at 
the  discretion  of  the  justices.         •"* 

And  execution  may  be  for  the  part  of  the  king,  or  the  plaintiff,  by  capias 
ad  satisfaciendum,  fieri  facias,  or  elegit,  or  by  action  of  debt. 

[*]  ATTORNMENT. ] 

(A)  WHEN  NECESSARY,  p.  726. 

(B)  WHAT  SHALL  BE  AN  ATTORNMENT. 

(B  1.)  Express,  p,  727. 
(ft  2.)  Implied  p.  727. 

(C)  WHAT  NOT.  p.  728. 

(D)  AT  WHAT  TIME)  AN  ATTORNMENT.  SHALL  BE.  p.  728. 

(E)  BY  WHOM  IT  MAY  BE.  p.  728. 

(F)  TO  WHOM,  p.  720. 

(G)  WHO  ARE  COMPELLABLE  TO  ATTORN,  p.  729. 
(H)  HOW  THEY  SHALL  BE  COMPELLED,  p.  730. 

(I)  WHAT  A  GRANTEE  SHALL  DO  BEFORE  ATTORNMENT. 

p.    Y3Uf 

(K)  WHAT  NOT.  p.  730, 

(L)  WHEN  AN  ATTORNMENT  IS  NOT  NECESSARY,  p.  731 

[*7W] 


What  shall  6*  an  attornment,  ?33 

(M)  WHEN  IT  SHALL  BE  PLEADED,  p.  732* 

(A)  WHEN  NECESSARY. 

An  attornment  is  an  agreement  of  the  tenant  to  a  grant  of  a  seigniory, 
rent,  or  manor,  or  of  the  donee  or  lessee  to  a  grant  of  the  reversion  or  re- 
mainder.    Co.  L.  309.  a. 

For  if  a  man  seised  of  a  manor,  part  in  demesne,  part  in  service  alien 
the  manor,  all  the  tenants  of  the  manor,  except  tenants  at  will,  must  attorn 
to  the  purchaser ;  otherwise  their  services  do  not  pass.     Lit.  sect.  553. 

So  if  the  lord  grant  the  services  of  any  tenant  in  particular  to  another 
in  fee,  in  tail,  for  life,  or  for  years,  if  the  tenant  do  not  attorn,  the  grant 
will  be  void.     Lit.  sect.  551. 

So  if  a  man  grant  a  rent-charge,  or  a  rent  seek  over  to  another,  the  terre- 
tenant  who  has  the  freehold,  must  attorn  to  the  grant.     Lit.  sect.  556. 

Or  if  there  be  a  grant  out  of  a  reversion,  he  in  the  reversion  of  the  land 
charged  must  attorn  to  the  assignment  of  the  rent-charge.     Co.  L.  311.  b. 

So  if  a  man,  seised  of  a  reversion  or  remainder  after  a  gift  in  tail,  or  a 
lease  for  life  or  years,  grant  his  reversion  or  remainder  by  deed  ;  if  the 
donee  or  lessee  do  not  attorn,  the  grant  will  be  void.  Lit.  s.  567,  568, 
569. 

Though  be  grant  the  reversion  only  for  years,  where  it  passes  as  a  re- 
Version,  and  not  as  a  future  term.     R.  3  Leo.  17. 

An  attornment  is  necessary  in  all  conveyances  of  a  manor,  services,  re- 
mainder, or  reversion,  which  operate  by  the  common  law*     Co.  L.  309.  b. 

[*]Though  the  grant  or  conveyance  be  by  fine ;  for  though  by  the  fine  the 
estate  is  executed  without  attornment,  yet  there  wants  a  privity  to  distrain, 
to  haVe  debt  for  rent,  waste,  &c.  Co.  L.  309.  b»  R.  5  Co.  1 1 2.  11 3.  R. 
1  And.  285. 

And  though  there  be  a  deed  to  declare  the  uses  of  the  fine  ;  for  the  re- 
version passed  by  the  common  law.     1  Sail.  90. 

And  though  the  conuzee  conveys  before  attornment,  by  bargain,  &c.  it  is 
not  good.     R.  5  Co.  113.  b. 

Vide  post,  (L.) 

(B.)  WHAT  SHALL  BE  AN  ATTORNMENT. 

(B  1.)  Express. 

An  attornment  is  express  or  implied.     Co.  L.  309.  b. 

An  express  attornment  is,  when  the  tenant,  &c.  after  hearing  of  the  grant 
expresses  his  agreement  to  it.  As  if  he  says,  I  attorn  to  you,  I  agree,  or  am 
content  with  the  grant,  &c.     Lit.  s.  551. 

So  if  the  tenant,  Sic.  deliver  a  penny,  halfpenny,  &c.  to  the  grantee,  by 
way  of  attornment.     Lit.  s.  551. 

So  any  words  which  shew  his  assent  to  the  grant.     Co.  L.  310.  a. 

As  if  he  say,  see  my  landlord.     R.  3  Leo.  17. 

If  he  Bpeaks  to  the  grantee  to  renew  his  lease,  though  he  does  not  agree 
to  it    R.  3  Leo.  17. 

Words  in  the  absence,  as  well  as  in  the  presence  of  the  grantee,  are  su£ 
fictent  for  an  attornment.  Dy.  298.  a.  Co.  L.  310.  a.  R.  2  Co.  68,  69, 
1  Roll.  295.  1.  16.  300.  1.  25.     Cro.  Car.  440.     Jon.  376,  7. 

So  if  the  tenant   &c.  attorn  to  part  tf  the  thing  granted,  it  is  suffi- 
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cient  for  the  ^iole :  as,  if  a  reversion  be  granted  of  three  acres,  and  the 
lessee  attorns  for  one  acre.     Co.  L.  309*  b. 

(B  2.)  Implied. 

So  if  the  lord  grant  his  services  to  the  terretenant  and  a  stranger ;  an  ac- 
ceptance of  the  grant  by  the  tenant  will  be  an  attornment  to  the  whole 
grant ;  for  the  services  are  thereby  extinct  for  a  moiety,  and  the  stranger 
has  the  other  moiety.     Co.  L.  313.  a. 

So  if  he  grant  them  to  the  husband  of  the  terretenant ;  bis  acceptance 
will  be  an  attornment  in  law.     Lit.  s.  55S. 

Or  if  the  grant  be  to  the  wife ;  acceptance  of  the  deed  by  the  husband 
is  an  attornment.     Lit.  s.  559. 

So  payment  of  the  rent,  or  any  part  to  the  grantee,  will  be  an  attorn- 
ment in  law.     Co.  L.  315.  a. 

So  if  a  lessor  oust  his  lessee  for  life  or  years,  and  make  a  feoffment, 
and  the  lessee  afterwards  enters;  this  amounts  to  an  attornment*  Co. 
L.  319.  a. 

So  if  a  lessee  for  years  die,  and  the  lessor  enters,  and  makes  a  feoff- 
ment, and  then  the  lessee's  administrator  enters.     R.  Mo.  875. 

If  the  lessee  grants  bis  interest  to  the  grantee  of  the  reversion.  R.  Jon. 
455. 

So  an  attornment  in  law  for  part  of  the  services,  &c.  granted,  is  suf- 
ficient for  all.     Lit.  s.  563,  564. 

{  An  acquiescence  on  the  part  of  the  landlord,  as  that  his  tenant  should 
pay  the  rent  to  the  third  person,  is  sufficient  to  render  an  attornment 
valid.     Jackson  d.  Sherrill  v.  Brush,  20  Johns.  Rep.  5.  } 

[*](C)  WHAT  NOT. 

But  if  the  tenant  has  no  notice  of  the  grant,  no  act  by  him  shall  be 
an  attornment :  as,  if  a  bailiff  or  collector  of  rents  of  a  manor  purchase 
the  manor  ;  payment  of  rents  to  him,  without  notice  of  the  purchase,  does 
not  amount  to  an  attornment.     Co.  L.  309. .  b. 

If  the  lord  levy  a  fine  of  a  manor,  and  take  an  estate  to  himself j  pay- 
ment to  him  without  notice  is  no  attornment.     Co.  L.  309.  b. 

(D)  AT  WHAT  TIME  AN  ATTORNMENT  SHALL  BE. 

So  every  attornment  must  be  in  the  life  of  the  grantor  or  grantee ; 
otherwise  it  is  too  late.     Co.  L.  309.  a. 

So  if  a  bishop  grant  a  reversion,  and  afterwards  resign  or  remove  to  anoth- 
er bishoprick,  an  attornment  afterwards  is  too  late.  R.  per  three  J.  3  Leo. 
17. 

But  if  the  tenant  who  ought  to  attorn  dies,  every  one  who  has  his  estate 
may  attorn.     Co.  L.  315.  a. 

So  if  a  reversion  be  granted  by  fine,  there  may  be  ah  attornment  to  the 
heir  after  the  grantee  dies  ;  for  the  estate  passed  by  the  fine,  and  the  at- 
tornment is  requisite  only  to  give  privity.  Co.  L.  309.  b.  1  Rol.  295.  K. 

Or  to  him  in  the  remainder  by  the  fine,  after  the  death  of  the  tenant  for 
life.     2  Co.  67.  b. 

\  A  tenant  of  a  mortgagor  in  possession,  after  the  mortgage  has  be- 
tome  forfeited,  during  the  continuance  of  the  lease  from  the  mortgagor, 
may  attorn  to  the  mortgagee,  Jones  *.  Clark  &  al.  20  Johns.  Rep.  51. } 


By  wham  it  may  be.  735 

So  every  attornment  must  be  according  to  the  grant :  and  therefore,  if 
A*  grant  his  reversion  in  fee,  and  afterwards,  before  attornment,  confirm 
the  estate  of  the  lessee,  in  tail ;  the  lessee  cannot  now  attorn  ;  for  it  will 
not  be  piysuant  to  the  grant,  which  was  of  a  reversion  upon  an  estate 
for  life  or  years,  and  now  the  reversion  is  expectant  upon  an  estate  tail. 
Co.  L.  310.  a. 

Or  if  the  grant  was  of  a  reversion  upon  a  lease  for  years,  and  he  con- 
firms the  estate  of  the  lessee  for  life.     Co.  L.  310.  a. 

So  if  a  lord  grant  his  services  to  A.  and  afterwards  grant  them  to  B.  to 
whom  the  tenant  attorns ;  it  will  be  good  as  to  B.  but  if  he  afterwards 
attorns  to  A.,  it  is  void.     Lit.  s.  552. 

Though  the  grant  to  A.  be  in  fee,  and  to  B.  only  for  life,  he  cannot 
afterwards  attorn  to  A.,  for  it  would  not  be  according  to  his  grant.  Co.  L. 
310.  a. 

So  if  he  attorn  to  both  grants  together,  it  is  void  for  uncertainty.     Co. 

Or  if  a  grant  be  to  A.  bishop  of  B.  and  his  heirs,  and  afterwards  to 
A.  bishop  of  B.  and  his  successors,  and  the  lessee  attorn  to  A.  generally. 
Co.  L.  310.  b. 

So  if  a  woman  lease  for  life,  and  afterwards  grant  the  reversion  for 
1000  years,  and  then  take  husband,  and  afterwards  the  lessee  attorns  to  the 
grant ;  it  will  be  too  late.     R.  Cro.  El.  270. 

(E)  BY  WHOM  IT  MAY  BE. 

So  an  attornment  ought  to  be  by  him  who  has  privity  :  as,  iftheJord 
grant  the  services  of  his  tenant,  the  mesne  ought  to  attorn,  and  not  the  ten- 
ant peravail.     Lit.  s.  555. 

[*]If  the  tenant  make  a  lease  for  life  or  years,  and  the  lord  grant  his  seign- 
iory ;  the  lessor  ought  to  attorn,  and  not  the  lessee.     Lit.  s.  554. 

If  a  manor  be  demised  for  life  or  for  years,  and  afterwards  the  reversion 
be  granted,  the  lessee  ought  to  attorn ;  for  it  is  ftot  necessary  that  the  tenants 
of  the  manor  attorn,  who  before  attorned  to  the  lease  for  life  or  years,  nor 
is  it  sufficient ;  for  the  privity  lies  between  the  lessor  and  his  lessee.  Co. 
L.  31 1 .  a.     1  Rol.  292.  1.  30.  35. 

So,  if  the  lord  grant  his  services,  an  attornment  by  his  tenant  for  life,  is 
sufficient  for  him  in  remainder,  or  reversion.     Lit.  s.  557. 

So  an  attornment  by  a  husband  is  sufficient  for  his  wife.     Co.  L.  312.  b. 
\  But  an  attornment  by  the  husband  of  a  guardian  in  socage,  is  void  as 
against  her  children.     Jackson  d.   Sinsabaugh  &  al.  v.  Sears,  10  Johns. 
Rep.  435.  \ 

An  attornment  by  one  joint-tenant  is  sufficient  for  all.     Lit.  8.  566. 

So  an  attornment  by  an  infant,  &c.  is  good.  Co.  L.  315.  a.  1  Rol.  295. 
1.  35.  296.  N.     1  Brownl.  47. 

But  to  a  grant,  or  assignment  of  a  rent-charge,  or  rent-seek,  there  must 
be  an  attornment  by  the  tenant  of  the  freehold,  though  there  be  no  privity. 
Co.  L.  311.  b. 

As  by  a  disseisor.     Co.  1.  311.  b. 

So  to  a  grant  of  a  reversion  or  remainder,  the  assignee  of  the  lessee  ought 
to  attorn.     Co.  L.  316.  a.     1  Rol.  296.  1.  20. 

-    Except  in  the  case  of  a  tenant  in  dower,  or  by  the  curtesy,  who  shall  at- 
torn after  assignment.    Co.  L*  316.  a. 
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Yet  if  a  rent-charge  in  fee  be  granted  for  life,  and  afterwards  the  revei- 
aion  of  the  rent  is  granted,  the  attornment  may  be  by  the  grantee  for  life  of 
the  rent,  or  by  the  terretenant.     Co.  L.  3 1 1 .  b.     1  RoL  293.  L  25. 

(F)  TO  WHOM. 

So  an  attornment  to  the  cestui  que  use  is  sufficient  for  the  feoffee.  Coat* 
1  RoL  295. 1.  5.     300. 1.  15.     Ace.  1  Rol.  295. 1.  IK     Co.  L.  310,  a. 

So  an  attornment  to  the  grantee  for  life,  will  be  an  attornment  as  to  the 
remainders  dependent  upon  it.     Co.  L.  310.  a. 

Though  the  tenant  expressly  declare,  that  it  shall  not  be  for  the  benefit  of 
the  remainders.     Co.  L.  310.  a. 

So  if  there  be  a  grant  to  several  persons  jointly,  attornment  to  one  is  suf- 
ficient for  all.     Co.  L.  310.  a. 

So  if  the  conuzee  of  a  reversion  by  fine  grant  the  reversion  before  at- 
tornment, it  may  afterwards  be  made  to  the  grantee,  whereby  the  grantee 
will  have  the  advantage  of  entering  for  a  condition,  distraining  for  rent,  &c. 
R.  5  Co.  112.  b. 

So,  if  the  conuzee  disseise  the  lessee  before  attornment,  and  enfeoff  B., 
an  express  attornment  may  be  made  to  B.  R.  5  Co.  1 13.  a. 

\  Where  a  person  enters  upon  land  without  title,  and  the  tenants  smren- 
der  their  possessions,  and  attorn  to  him,  the  attornment  is  void*  Jackaon 
d.  Livingston  &  al.  v.  Delancy  &  al.  13  Johns.  Rep.  537.  553.  } 

(G)  WHO  ARE  COMPELLABLE  TO  ATTORN. 

So  where  there  is  a  grant  of  a  reversion,  or  a  remainder  by  fine,  the  les- 
see for  life,  or  years  shall  be  compellable  to  attorn.  Vide  Lit.  s.  567,  568. 
Co.  L.  315.  b.  316.  a. 

So  the  assignee  of  the  tenant  for  life,  or  years.     Vide  Co.  L.  316.  a. 

So  a  tenant  in  dower,  or  by  the  curtesy.    Vide  Co.  L.  316.  a. 

[*]Though  it  be  after  assignment.     Vide  Co.  L.  316.  a. 

So  the  assignee  of  a  tenant  in  tail  after  possibility.  Co.  L.  28.  a.  316.  a. 
Vide  lRol.  296.1.  51. 

So  tenant  by  statute  merchant,  staple,  or  elegit.     Co.  L.  315.  b. 

So  an  executor  who  has  land  till  debts  paid  ;  though  he  has  not  any  cer- 
tain interest.    Co.  L.  315.  b. 

So  an  infant  may  be  compelled  to  attorn.     Co.  L.  315.  a. 

So,  to  the  grant  of  a  seigniory  or  rent-charge,  &c.  the  tenant  is  compel- 
lable to  attorn,  though  he  has  it  in  fee,  or  in  tail.     Co.  L.  316.  b. 

But  tenant  in  tail  is  not  compellable  to  attorn  otherwise.    Co.  L.  316.  a. 

Nor  tenant  in  tail  after  possibility.     Co.  L.  316.  a.     1  Roh  296.  1.51. 

So  a  lessee  for  life,  &c.  of  the  king  is  not  compellable,  without  the  king's 
licence.     Co.  L.  318.  a. 

So,  if  a  fine  be  defeasible,  none  shall  be  compellable  to  attorn  upon  it; 
as,  upon  fine  by  an  infant ;  by  tenant  in  tail  before  the  st.  4  H.  7.  and  32 
H.  8.  Of  lands  in  ancient  demesne  ;  an  alienation  in  mortmain,  &c.  Co. 
L.  318.  a.     1  Rol.  297.  1.   20.  25. 

(H)  HOW  THEY  SHALL  BE  COMPELLED. 

If  a  fine  be  levied  of  a  manor,  reversion,  remainder,  &c.  the  conuzee 
may  sue  a  quid  juris  clamat,  quern  rtdditum  reddit,  or  per  qua  servuHa.  Vide 
Fine,  (F.) 
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(I)  WHAT  A  GRANTEE  SHALL  DO  BEFORE  ATTORNMENT. 

If  a  reversion  or  remainder  be  granted  by  fine,  the  grantee  may  do  before 
attornment  all  that  can  be  done  without  suing  an  action  :  as,  he  may  seize 
a  ward,  heriot,  &c.     Co.  L.  320.  a« 

So  he  may  enter  into  the  land  of  award.     Co.  L.  320.  a« 

Or  lands  escheated.     Co.  L.  320.  a. 

Oribr  a  forfeiture  by  alienation  of  a  lessee  for  life,  or  yean,  tenant  by 
statute,  elegit,  fyc.    Co.  L.  320.  a; 

(K)  WHAT  NOT. 

But  where  a  reversion  or  remainder  is  granted  by  deed,  die  grant  .will  be 
void  till  attornment.     Co.  L.  314.  b. 

So  if  there  be  a  grant  of  a  seigniory  or  services  ;  for  nothing  passes  in 
possession  or  right  till  attornment.     Co.  L.  310*  b.  311.  a. 

So  if  a  reversion,  or  remainder  be  granted  by  fine,  the  .grantee  cannot 
have  an  action  against  his  tenant  before  attornment ;  and  therefore  cannot 
distrain ;  for  an  avowry  for  rent  and  services  is  in  nature  of  an  action.  Co. 
L.  320.  a.     Semb.  2  And.  1 5. 

So  he  cannot  have  an  action  of  waste.    Co.  L.  320.  a. 

Nor,  debt  for  rent. 

Nor  a  writ  of  entry  ad  communem  legem,  in  casu  consimili,  or  ca$u proviso* 
Co.  L.  320.  a. 
•   Nor  a  writ  of  ward.     Co.  L.  320.  a* 

Nor  covenant  for  rent.     Semb.  1  Sal.  82. 
.  So  he  shall  not  have  debt,  nor  distrain  for  a  relief,  &c.     Co.  L.  320.  b« 

[*]So  he  shair  not  take  advantage  of  a  condition  broken,  as  assignee  by 
the  st.  32  H.  8.  34.     R.   5  Co.  112.  b. 

So  if  the  tenant  attorn,  the  grantee  shall  not  have  waste,  or  an  action  4b* 
the  arrearages  of  rent  incurred  after  the  grant  and  before  attornment ;  for 
the  attornment  relates  to  pass  the  estate  ab  initio,  but  not  to  charge  the 
tenant.     Co.  L.  310.  b. 

(L)  WHEN  AN  ATTORNMENT  IS  NOT  NECESSARY* 

Vide  ante,  (A). 

But  an.  attornment  is  not  necessary,  where  the  estate  passes  by  way  of 
use  ;  for  the  st.  27  H.  8.  10.  executes  the  possession  to  the  use.  Co.  L. 
309.  b.  R.  Dy.  30.  a. 

As  if  the  conveyance  be  by  covenant  to  stand  seised,  &c. 

By  bargain  and  sale  by  deed  indented  and  inrolled.  Co.  L.  309.  b.  1 
And.  286. 

So  if  a  reversion  be  passed  by  bargain  and  sale  for  years*  R.  2  And. 
203.     2  Co.  35,  36. 

So  if  the  conveyance  be  by  fine  to  the  use  of  another  ;  an  attornment  is 
not  necessary.     Co.  L.  309.  b.  R.  6  Co.  68.  2  And.  15. 

Or  to  the  use  of  the  conuzor.     Vau.  47. 

Or  to  the  use  of  the  conuzee  himself.  6  Co.  68.  b.  Semb.  cont.  Skin. 
387. 

So  if  the  use  be  created  by  the  law,  or  by  declaration  of  the  party ;  for  it 
is  all  one.     6  Co.  68.  b. 

Vol.  1.  93  [*731] 


738  ATTORNMENT. 

So  if  there  be  no  declaration  of  the  uses,  whereby  the  fine  will  be  to  the 
old  uses.    Vau.  43* 

So  an  attornment  is.  not  necessary,  where  a  reversioner  in  fee  releases  to 
him,  who  has  a  reversion,  or  remainder  for  life,  after  an  estate  for  life,  or 
years.     Lit.  sect.  575.     1  Rol.  301.  1.  40.  42.  303. 1.  5.  Vau.  45. 

Or  where  one  joint-tenant  releases  to  his  companion.     Lit.  s.  574. 

So,  if  a  remainder  in  fee  to  the  right  heirs  of  a  tenant  for  life,  or  years,  be 
granted,  no  attornment  is  necessary,  for  he  need  not  attoni  to  his  own  grant. 

Lit.  s.  578. 

So,  if  a  lessee  surrender  to  the  lessor,  no  attornment  is  necessary.     PI. 

4  Com.  87.  b. 

So  if  there  be  an  admittance  to  the  reversion  of  a  copyhold,  no  attornment 

is  necessary.     R.  4  Leo.  25. 

So  if  a  lord  or  a  reversioner  has  his  estate  by  escheat,  there  is  no  need  of 
attornment.     Co.  L.  321.     5  Co.  113.  a. 

Or  by  devise,  for  a  devisee  has  no  power  to  compel  an  attornment.  Co.  L. 
322.     Mo.  281. 

So  if  the  conuzee  of  a  statute  merchant,  &c.  has  it  by  extent.  Co.  L. 
321.  b.     R.  Dal.  34.  69. 

So  if  a  devise  be  to  A.  for  life,  and  that  his  executor  shall  sell  the  rever- 
sion, who  does  sell  it,  no  attornment  is  necessary  to  the  sale.  Semb.  19  H. 
6.  24.  a. 

So  if  there  be  a  recovery' by  title,  or  upon  pretence  of  title,  no  attorn- 
ment is  necessary.     Co.  L.  104.  b. 

So  by  the  st.  7  H.  8.  4.  recoverers  in  a  common  recovery  may  distrain 
and  make  avowry,  &c.  without  any  attornment. 

[*]And  by  the  st.  21  H.  8.  15.  they  may  have  debt  for  rent,  and  waste. 
Co.  L.  104.  b. 

So  if  one  has  a  reversion  by  act  in  law,  there  needs  no  attornment :  as,  if 
a  woman  has  dower  of  a  rent.     Dal.  34. 

Or  a  lessee  has  not  possession,  but  a  future  interest  in  the  term  only. 
Semb.  Skin.  387. 

So  a  grant  by  the  king  will  be  good  without  attornment.     Co.  L.  309.  b. 

And  a  grant  to  the  king,  by  his  prerogative.     Co.  L.  309.  b. 

Though  it  be  a  grant  of  a  reversion  under  the  dutchy  seal,  of  lands  within 
the  dutchy,  but  out  of  the  county  palatine.     R.  1  Lev.  28. 

So  an  attornment  is  not  necessary,  to  a  grant  of  a  future  interest,  or  a  re- 
version for  years.  Dub.  Dy.  26.  a.  58.  a.  -  R.  cont.  3  Leo.  1 7.  where  the 
grant  was  of  a  reversion,  to  pass  as  a  reversion.     R.  ace.  Dal.   89. 

So  if  there  be  a  lease  of  ten  acres,  and  afterwards  the  lessor  leases  the 
whole  farm,  of  which  the  ten  acres  are  parcel,  to  B.  for  twenty  years  to 
commence  at  a  future  day,  B.  shall  have  the  ten  acres  after  the  former 
term  of  them  expires,  without  attornment.  Per  three  J.  Harp.  cont.  Dy. 
350.  a.     Bend.  PI.  286. 

So,  if  A.  lease  to  B.  for  years,  and  afterwards  to  C.  for  years,  and  then 

rnt  the  reversion  by  fine  to  D.,  though  an  attornment  is  necessary  as  to 
yet  it  is  not  so  as  to  C,  for  he  had  only  an  inUresse  termini,  and  the  re- 
version, at  the  time  of  the  fine  was  dependent  upon  the  estate  of  B.  R.  1 
Sal.  90. 

So  if  A.  lease  to  B.  for  forty  years,  who  makes  a  demise  for  fifteen  years, 
and  afterwards  assigns  his  reversion  for  forty  years  ;  there  needs  no  attorn- 
ment by  the  lessee  for  fifteen  years.     Dub.  Dy.  307.  b. 
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So  by  the  st.  4  &5  Ann.  16.  from  the  first  day  of  trinity  tenn  1706, 
all  grants  and  conveyances  thereafter  to  be  made  of  any  manors,  rents,  re- 
version, or  remainder,  &c.  shall  be  good  to  all  intents  and  purposes,  with- 
out any  attornment  of  the  tenants,  &c. 

Provided  no  such  tenant  shall  be  prejudiced  by  payment  of  rent  to  the 
grantor  or  conuzor,  or  by  breach  of  any  condition  tor  nonpayment  of  rent, 
before  notice  to  him  of  such  grant  by  the  conuzee  or  grantee  (a). 

(M)  WHEN  IT  SHALL  BE  PLEADED. 

■ 

When  an  attornment  is  necessary  (b)  to  make  a  grant  effectual,  in  plead- 
ing of  the  grant,  the  attornment  also  must  be  pleaded.     1  Sal.  90. 

And  if  it  be  pleaded,  the  defendant  may  say,  that  nothing  passed  by  the 
deed,  and  give  in  evidence  the  default  of  attornment,  or  traverse  the  attorn- 
ment.    Dy.  31.  a.  b. 

But  there  is  no  need  of  a  venue  where  the  attornment  was  made  ;  for 
[*]it  shall  be  intended  to  be  made  upon  the  land.  1  Sal.  91.  Semb.  cont. 
PI.  Com.  191.  a. 

So,  if  non  concessit  be  pleaded  to  the  grant,  an  attornment  need  not  b^ 
given  in  evidence  ;  for  it  is  not  the  act  of  the  grantor,  and  was  traversable 
in  itself.     R.  1  Sal.  91. 

So,  if  the  grant  of  a  manor  be  pleaded,  no  attornment  of  the  tenants  need 
be  alleged.     1  Sal.  91, 

ATTORNEY. 

(A)  FOR  WHAT  PURPOSES  THERE  MAY  BE  AN  ATTORNEY. 

p.  734. 

(B)  ATTORNEY  IN  COURT. 

(B  1.)  Who  shall  be.  p.  734. 

(B2.)  Who  not.  p.  740. 

(B  3.)  How  regulated,  p.  741. 

(B  4.)  In  what  cases   an  attorney  shall  be  allowed.— By 
the  common  law.  p.  742. 

(B  5.)  By  statute,  p.  743. 

(B6.)  In  what  cases  not.  p.  744. 

(B  7.)  Warrant  of  attorney,  p.  746. 

(B  8.)  When  it  shall  be  entered,  or  filed,  p.  746. 

(B  9.)  How  long  his  authority  continues,  p.  752. 

(B  10.)  When  it  determines,  p.  752. 

<{  (B  10.  a.)  Limitation  of  it.  p.  753.  )> 


(a)  1.  Vide  Dougl.  279 2.  By  11  G.  2.  c.  19.  s.  11.  the  attornment  of  any  tenant  is  void, 

unless  made  in  consequence  of  a  judgment  at  law,  the  decree  or  order  of  a  court  of  equity, 
or  with  the  privity  and  consent  of  the  landlord,  or  made  to  any  mortgagee  after  the  mort- 
gage is  forfeited. 

(6)  Vide  Dougl.  283.  Str.  78.   10*. 
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(B  1 L)  When  he  shall  be  removed,  p.  753. 

(B'120  New  attorney  made.  p.  753. 

(B  13.)  What  will  be  a  contempt  to  the  court,  p.  753. 

(B  14,)  What  things  an  attorney  ought  not  to  do.  p.  754. 

-     (B  15,)  How  the  misdemeanour  of  an  attorney   shall  be 
punished*  p.  755. 

(B  16.)  What  privileges  an  attorney  shalt  have.  p.  759. 

(B17.)  The  privilege  of  suit.  p.  760. 

(B  18.)  For  what  causes  he  shall  sue.  p.  762. 

(B  19.)  How  he  shall  sue.  p.  763. 

(B  20.)  How  be  shall  be  sued.  p.  769. 

(B  2U)  Declaration,  p.  770. 

(B  22.)  .Plea,  p.  770. 

(C)  AtTQRNEY  FOR  OTHER  PURPOSES. 

(C  1.)  In  what  cases  there  may  be  one.  p.  770. 

(C  2.)  In  what  cases  there  must  be  one.  p.  771. . 

[*](C3.)  In  what  cases  there  shall  not  be  any,  p.  771. 

(C  4.)  Who  may  be  an  attorney,  p.  772. 

(C  5.)  How  he  shall  be  constituted,  p.  772. 

(C  6.)  Where  he  shall  not  prejudice  himself,  p.  772, 

(C  7.)  When  he  shall  be  prejudiced,  p.  772. 

(C  8.)  Authority. — what    shall    be    a   good    authority 
p,  773.  J 

(C  9.)  What  only  a  bare  authority,  p.  773. 

(C  10.)  What   an  authority    coupled   with  an    interest, 
p.  773. 

(C .11.)  How   an   authority   shall    be  executed; — strictly 

pursuant  to  the  authority,  p,  773. 
(C  12.)  Without  doing  less  than  the  authority,  p.  774. 

(C  13f)  And  an  act,  varying  in  substance  from  the  author- 
ity, is  void,  p,  775. 

(C  14.)  Or  dene  in  the  attorney's  own  name.  p.  776. 

(C15.)  Where  an  authority  need  not  be  strictly  pursued. 

» 
(A)  FOR  WHAT  PURPOSES  THERE  MAY  BE  AN  ATTORNEY. 

HnXr"0"167  U  bC'  Whp  i8  aPP°intod  to  *>  ^  thing  in  the  place  of 
P^^J^^?1*1  »u£>rit*  or  »  «Pecial  one  for  some  particalar  p„r- 
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To  deliver  a  deed,  &c.  (de  quo  tide  post,  (C  1.) 

And  how  the  authority  must  be  pursued.     Vide  post,  (C  1 1,  &c.) 

(B)  ATTORNEY  IN  COURT. 

(B  1.)  Who  shall  be.  * 

So  there  may  be  an  attorney  ad  prosequendum^  or  defendendum^  in  any 

court. 

By  the  st.  4  H.  4.  18.  all  attornies  shall  be  examined  by  the  justices,  and 
at  their  discretion  put  in  a  roll,  and  those  found  virtuous  and  of  good  fame, 
shall  be  sworn. 

The  attornies  of  B.  R.  are  of  record,  as  well  as  the  attornies  of  C.  B. 

1  Rol.  3. 

And  shall  be  allowed  as  attornies  at  the  assises.     Ruled,  1  Rol.  3. 

By  the  st.  2  G.  2.  23.  (a)  after  1  Dec.  1730,  none  shall  act  as  an  attor- 
ney, &c.  in  any  court  of  record,  unless  he  take  oath,  truly  and  honestly  to 
demean  himself  in  the  practice  of  an  attorney,  according  to  the  best  of  his 
knowledge  and  ability,  and  be  admitted  and  enrolled  as  such  before  or  after 
the  said  1  Dec.  1 730.  And  a  judge  of  the  court,  before  he  admit  him  to 
take  the  oath,  shall  examine  by  such  means  as  he  thinks  fit,  his  fitness  or 
capacity  to  act ;  and  if  satisfied  he  is  qualified,  shall  give  the  oath,  and 
cause  him  to  be  admitted  and  enrolled,  and  sign  [*]his  admission  on  parch- 
ment lawfully  stamped.  And  after  1  Dec.  1730,  no  person  (6)  shall  be 
admitted,  &c.  unless  bound  (c)  five  years  as  a  clerk  (d)  to  an  attorney 
sworn  and  admitted,  and  have  continued  [*](e)  five  (/)  years  in  such  ser- 
vice, and  unless  he  be  also  examined  (g)  sworn,  (A)  admitted,  (t)  and  in- 
rolled,  (k) 


(a)  Continued  by  IS  6.  2.  c.  13.  a.  3.  and  22  G.-2.  c.  46.  8.  2.  and  made  perpetual  by  30 
G.  2.  c.  19.  s.  75. 

(fc)  I.  There  is  a  proviso  in  the  above  act  of  parliament,  that  nothing  therein  contain* 
ed  shall  extend,  or  be  construed  to  extend  to  the  examination,  swearing,  admission  or 
enrolment  of  the  six  clerks  of  the  court  of  chancery,  or  the  sworn  clerks  in  their  office, 
or  the  waiting  clerks  belonging  to  the  said  six  clerks,  or  the  cursitors  of  the  said  court, 
or  of  the  clerks  of  the  petty  bag  office,  or  of  the  clerks  of  the  king's  coroner  and  attorney  in 
the  court  of  king's  bench,  or  of  the  filacers  ef  the  same  court,  or  of  the  filacers  of  the 
court  of  common  pleas  at  Westminster,  or  of  the  attornies  of  the  court  of  the  dutchy 
chamber  of  Lancaster,  or  of  the  attornies  of  the  court  of  exchequer  at  Chester,  or  of  the 
attornies  of  the  courts  of  the  lord  mayor  and  sheriffs  of  London  respectively  for  the  time 
being ;  but  that  the  said  clerks,  filacers,  and  attornies  respectively,  should  and  might 
be  examined,  sworn,  admitted,  inrolled,  and  practise  in  their  respective  courts  and 
offices  aforesaid,  in  like  manner  as  they  might  have  been  or  done  before  the  making  of 
that  act—- 2.  And  by  the  statute  of  49  Geo.  3.  c.  28.  s.  1.  persons  having  served  a  clerk- 
ship of  five  years,  to  some  of  the  clerks  of  the  king's  coroner  and  attorney  in  the  court  of 
king's  bench,  who  have  been  regularly  admitted  as  such  clerks,  shall  and  may  be  approved, 
sworn,  and  admitted  to  practise,  and  may  practise  as  attornies  in  the  said  court  of  king's 
bench,  and  may  also  practise  in  any  other  of  the  courts  of  record  in  the  said  recited  act 
mentioned,  in  the  name  and  with  the  consent  of  some  sworn  attorney  of  such  court, 
such  consent  to  be  in  writing,  and  signed  by  such  attorney  aforesaid,  in  like  manner  as 
the  attornies  of  such  court,  or  the  attornies  or  clerks  of  the  officers  of  the  kiog*s 
remembrancer,  treasurer's  remembrancer,  pipe  or  office  of  pleas  in  the  court  of  ex- 
chequer at  Westminster,  are  in  and  by  the  said  act  empowered  to  do  .—3.  And  for  the 
better  preventing  unqualified  persons  from  being  admitted  •  attornies  and  solicitors, 
and  for  rendering  the  said  act  of  2  Geo.  2.  more  effectual,  every  person  who  shall  be  bound 
by  contract  in  writing  to  serve  as  a  clerk  to  any  attorney  or  solicitor,  as  by  the  said  act  is 
directed,  shall  within  three  months  after  the  date  of  every  such  contract,  cause  an  affidavit 
to  be  made  and  duly  sworn,  of  the  actual  execution  of  every  such  contract,  by  every  such 
attorney  or  solicitor,  and  the  person  so  to  be  bound  to  serve  as  a  clerk  as  aforesaid ;  and 
W  every  such  affidavit  shall  be  specified  the  names  of  every  such  attorney  and  solicitor, 
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and  of  every  such  person  so  bound,  and  their  places  of  abode  respectively,  together 
with  the  day  of  the  date  of  such  contract :  and  every  such  affidavit  shall  be  filed,  with- 
in the  time  aforesaid,  in  the  court  where  the  attorney  or  solicitor,  to  whom  every  such 
person  respectively  shall  be  bound,  hath  been  enrolled  as  an  attorney  or  solicitor,  with 
the  respective  officers  or  their  deputies  therein  mentioned,  who  shall  make  and  sign 
a  memorandum,  or  mark  the  day  of  filing  every  such  affidavit,  at  the  back  or  bottom  thereof; 
and  no  person  who  shall  become  bound  as  aforesaid,  shall  be  admitted  or  enrolled  an  attor- 
ney or  solicitor,  in  any  court  in  the  said  act  mentioned,  before  such  affidavit  so  marked 
by  the  proper  officer,  shall  be  produced  and  openly  read  in  the  court  where  such  person 
shall  be  admitted  and  enrolled  an  attorney  or  solicitor.  .22  G.  2.  c.  46.-4.  The  officers 
appointed  for  this  purpose  are  the  chief  clerk,  or  his  deputy,  in  the  king's  bench,  and 
the  clerk  of  the  warrants  in  the  common  pleas,  who  are  directed  to  keep  a  book,  wherein 
shall  be  entered  the  substance  of  such  affidavit,  specifying  the  names  and  places  of 
abode  of  every  such  attorney  or  solicitor,  and  clerk  or  person  bound  ae  aforesaid,  and  of 
the  person  making  such  affidavit,  with  the  date  of  the  -  articles  or  contract,  and  the  days 
of  swearing  and  filing  every  such  affidavit  respectively ;  for  which  a  fee  of  two  shillings 
and  sixpence  is  allowed  to  be  taken,  and  no  more.  Ibid.— 5.  Indemnity  acts  however 
are  occasionally  parsed,  relieving  persons  who  have  neglected  to  file  their  affidavits  within 
the  limited  time.  Tidd.  53—55. 
(e)  u  By  contract  in  writing." 

(d)  1 .  No  attorney  or  solicitor  is  allowed  to  have  more  than  two  articled  clerks  at  the 
same  time.  2  6.  2.  c.  23. — 2.  Nor  can  take,  have,  or  retain  any  clerk,  who  shall  become 
bound  by  contract  in  writing  as  aforesaid,  after  such  attorney  or  solicitor  shall  have  dis- 
continued or  left  off,  or  during  such  time  as  he  shall  not  actually  practise  as  or  carry  on  the 
business  of  an  attorney  or  solicitor.  2 £  G.  2.  c.  46.-3.  And  by  a  late  rule  of  court,  bo 
attorney  who  shall  be  retained  or  employed  as  a  writer  or  clerk  by  any  other  attorney,  shall 
during  the  time  of  such  employ,  take  or  have  any  clerk  under  articles,  and  no  service  to 
any  such  attorney  under  articles,  during  the  time  that  such  attorney  shall  oe  so  employed  by 
any  other  attorney,  shall  be  deemed  good  service.  R.  T.  31  G-  3.  K.  B:  &  C.  P.  4  T.  IT. 
379.-4.  Which  rule  was  determined  by  the  court  to  have  a  retrospective  operation,  it 
not  being  in  trod  uc  live  of  any  new  regulation  but  confirmatory  of  an  old  one.  4  T.  R. 
49^.— 5.  And  where  articles  of  clerkship  appeared  to  have  been  entered  into  collosively 
between  an  attorney  and  a  person  who  was  and  continued  to  act  as  a  turnkey  of  the  king's 
bench  prison,  for  the  purpose  of  securing  the  business  of  the  prisoners  to  the  attorney) 
the  court  ordered  them  to  be  cancelled.     1  Burr.  291.  Tidd.  56. 

(e)  1.  With  reject  to  the  service  in  general  under  articles, of  clerkship,  it  is  enacted, 
that  every  person  who  shall  become  bound  by  contract  or  writing  to  serve  any  attorney 
or  solicitor,  shall  during  the  whole  time  of  service  to  be  specified  in  such  contract,  con- 
tinue and  be  actually  employed  by  such  attorney  or  solicitor,  or  his  or  their  agent  or 
agents,  in  the  proper  business,  practice,  or  employment  of  an  attorney  or  solicitor.  22 
G.  2.  c.  46. — 2.  And  it  has  been  holdcn,  that  this  requisite  is  not  complied  with  by  the 
derk^s  serving  part  of  the  time  with  another  attorney,  though  with  his  master's  consent, 
and  the  rest  of  the  time  with  his  master.  7  T.  R.  456  ;  but  see  2  31k.  764. — 3.  Also  by 
a  rule  of  court,  no  person  who  shall  enter  into  articles  with  an  attorney  or  attornies,  shall 
he  at  liberty  to  serve  the  agent  or  agents  of  such  attorney  or  attornies  under  such  articles 
for  a  longer  time  than  one  year  of  his  clerkship,  and  any  such  service  to  an  agent  or  agents 
beyond  that  time  shall  not  be  deemed  good  service.  R.  T.  31  G.  3.  K.  B.  4  T.  R.  379. — 
4.  Provided  always,  that  if  any  such  attorney  or  solicitor,  to  or  with  whom  any  such  per- 
son shall  be  so  bound,  shall  happen  to  die  before  the  expiration  of  such  term,  or 
shall  discontinue  or  leave  off  such  his  practice  as  aforesaid,  or  if  such  contract  shall 
by  mutual  consent  of  the  parties  be  cancelled,  or  in  case  such  clerk  shall  be  legally 
discharged  by  any  rule  or  order  of  the  court,  wherein  such  attorney  or  solicitor  shall 
practise,  before  the  expiration  of  such  term,  and  such  clerk  shall  in  any  of  the  said  cases  be 
bound  by  another  contract  or  other  contracts  in  writing  to  serve  and  shall  accordingly  serve, 
in  manner  before  mentioned  as  clerk  to  any  other  practising  attorney  or  attornies,  solicitor  or 
solicitors  respectively,  during  the  residue  of  the  said  term  of  five  years,  then  such  service  shall 
be  deemed  and  taken  to  be  as  good,  effectual,  and  availabl  e,  as  if  such  clerk  had  continued 
to  serve  as  a  clerk  for  the  said  term  to  the  same  person  to  whom  he  was  originally  bound,  so 
as  an  affidavit  be  duly  made  and  filed  of  the  execution  of  such  second  or  other  contract  or  con- 
tracts, within  the  time  and  in  like  manner  as  is  before  directed  concerning  such  original 
contract.  22  G.  2.  c.  46 — 5.  And  the  duty  of  \l.  15*.  is  payable  by  the  last  general 
stamp  act,  for  any  articles  of  clerkship  or  contract  whereby  any  person  shall  become  bound 
to  serve  as  a  clerk,  in  order  to  his  admission  as  an  attorney  or  solicitor  for  the  residue  of 
the  term  for  which  he  was  originally  bound,  in  consequence  of  the  death  of  his  former 
master,  or  of  the  contract  between  them  being  vacated  by  consent,  or  by  rule  of  court, 
or  in  any  other  event,  and  for  any  counterpart  or  duplicate  thereof.  55  G.  3.  c.  184.  1 
Tidd,  57,  58. 

(/)  But  attornies  were  admitted  by  the  C.  P.  under  special  circumstances  though  they 
had  not  r  egularly.served  the  whole  term  of  &re  years  under  the  original  articles. 
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>  (g)  And  to  the  intent  that  better  information  maybe  obtained  touching  the  fitness  and 
qualifications  of  persons  applying  to  be  admitted  attornies,  it  is  ordered  by  rules  of  court, 
that  every  person  who  shall  intend  to  apply  for  admission  as  an  attorney  in  the  king's 
bench,  and  who  shall  not  have  been  admitted  an  attorney  or  solicitor  of  any  other  court, 
shall,  for  the  space  of  one  full  term,  previous  to  the  term  in  which  he  shall  apply  to  bo  ad-* 
mitted,  cause  his  name  and  place  of.  abode,  and  also  the  name  or  names,  and  place  or 
places  of  abode  of  the  attorney  or  attornies  to  whom  he  shall  have  been  articled,  written  in 
legible  characters,  to  be  affixed  on  the  outside  of  the  court  of  king1*  bench,  in  such  place  as 
public  notices  are  usually  affixed  on,  and  in  the  king's  bench  officq  ;  .and  also  enter,  and 
cause  to  be  entered  in  a  book  to  be  kept  for  that  purpose,,  at  each  of  the  judge's  chambers 
of  this  court,  his  name  and  place  of  abode,  and  also  the  name  and  place  of  abode  of  the  at- 
torney or  attornies  to  whom  he  shall  have  been  articled.  R.  T.  31  G.  3.  K.  B.  4T.  R. 
379.  R.  T.  33  6.  3.  K.  B.  6  t.  R.  368,-2.  And  there  is  a  similar  rule  in  the  common 
pleas,  directing  the  notice  to  be  affixed  on  the  outside  of  the  court,  in  such  place  as  public 
notices  are  usually  [*]afhxed  on,  and  to  be  left  at  each  of  the  judge'*  chambers  of  that  court, 
and  there  fixed  up  in  some  conspicuous  place  ;  and  that  such  notice  shall  likewise  be  fixed 
up  for  the  like  time  in  the  common  pleas  office.  R.  T.  31  G.  3.  C.  P.— &  And  before  he 
can  be  admitted  an  attorney  or  solicitor,  every  person  who  shall  become  bound  as  a  clerk 
as  aforesaid  is  required  to  cause  an  affidavit  of  himself,  or  the  attorney  or  solicitor  to  whom 
he  was  bound,  to  be  duly  made  and  filed  with  the  proper  officer  appointed  for  that  purpose 
(being  in  the  king's  bench  the  chief  clerk  or  his  deputy,  and  in  the  common  pleas  the  clerk 
of  the  warrants)  that  he  hath  actually  and  really  served,  and  been  employed  by  such  prac- 
tising attorney  or  attornies,  solicitor  or  solicitors,  to  whom  he  was  bound  as  aforesaid,  or  his 
or  their  agent  or  agents,  during  the  said  whole  term  of  five  years,  according  to  the  true  in- 
tent and  meaning  of  the  statute  22  Geo.  2.  c.  46.  s.  1 0.  Tidd,  69.-4.  And  in  the  common 
pleas  it  is  a  rale,  that  every  person  who  shall  be  admitted  an  attorney  of  that  court,  not 
being  already  an  attorney  of  the  king's  bench,  or  a  solicitor  in  chancery,  or  in  the  court  of 
exchequer,  shall,  before  he  be  sworn,  file  with  the  secondary  his  articles  of  clerkship,  to- 
gether with  the  affidavit  of  the  due  execution  thereof,  and  also  the  affidavit  of  the  due  ser- 
vice under  such  articles ;  and  of  the  notice  having  been  given  pursuant  to  the  rule  of 
Trin.  31  Geo.  3.  R.  T.  37  G.  3.  C.  P.  1  B.  &  P.  90 — 5.  An  affidavit  is  also  required  to 
be  made  by  the-  person  to  be  admitted  of  the  payment  of  the  duty  imposed  on  the  articles 
or  contract  of  service,  in  which  he  shall  insert  the  sum  paid  in  respect  thereof,  and  shall 
specify  the  name  and  place  of  abode  of  the  person  or  persons  with  whom  such  contract  of 
service  was  entered  into,  the  time  of  the  execution  thereof,  and  the  time  of  enrolling  or  re- 
gistering the  same  ;  and  in  case  such  person  shall  have  been  previously  admitted  a  solicitor 
or  attorney  in  some  other  court,  shall  also  specify  in  such  affidavit  (lie  court  in  which  he 
has  been  so  admitted,  and  the  time  of  his  admission  therein,  and  shall  cause  the  same  to  be 
duly  filed  in  the  court  in  which  he  proposes  to  be  admitted  a  solicitor  or  attorney,  with  the 
proper  officer  appointed  for  receiving  and  filing  such  affidavits  ;  and  every  such  affidavit 
shall  be  produced,  and  openly  read  in  tho  court  in  which  such  person  shall  be  admitted  a 
solicitor  or  attorney,  before  he  shall  be  enrolled  or  registered  therein.  34  G.  3.  c.  14. 
Tidd,  58,  60. 

(A)  1.  The  oath  (or  affirmation  if  a  quaker)  required  to  be  taken  by  an  attorney  be- 
fore admittance  is,  that  he  will  truly  and  honestly  demean  himself  in  the  practice  of 'an  at- 
torney, according  to  the  best  of  his  knowledge  and  ability.  2  G.  2.  c.  23.  s.  13.  12  G.  2. 
c  13.  s.  8.— -2.  Besides  which  he  is  to  take  the  oaths  of  allegiance  and  supremacy,  and  to 
subscribe  the  declaration  against  popery.  7  &  8  W.  3.  c.  24.  13  VV.  3.  c.  6.  s.  3.-— 3.  Or 
if  a  Roman  catholic,  the  declaration  and  oath  prescribed  by  the  statute.  31  G.  3.  c.  32. 
Tidd,  60. 

(i)  The  record  of  admission  is  of  so  high  an  authority,  that  if  an  exemplification  of  it  be 
annexed  to  a  plea  of  privilege,  the  plaintiff  must  reply  nul  titl  record^  and  cannot  otherwise 
try  the  fact  of  the  defendant's  being  an  attorney.  Ld.  Rd.  336.  7  Mod.  106.  2  Salk.  54£ . 
6  Mod.  305.     2  Ld.  Rd.  1 172.     1  Str.  76*  532. 

(A)  1.  The  only  remaining  circumstance  necessary  for  enabling  an  attorney  to  practise  is 
his  taking  out  a  certificate,  which  was  first  required  by  the  statute  25  Geo.  3.  c.  80. — 2. 
And  by  a  subsequent  statute,  u  every  person  admitted,  sworn,  and  enrolled  a  solicitor,  at- 
torney, &c.  in  any  of  his  majesty's  courts  in.  Westminster,  &c.  or  in  any  other  coftrt  in  Eng- 
land, holding  pleas  where  the  debt  or  damage  shall  amount  to  forty  shillings  or  more,  shall 
annually  between  the  first  day  of  November  and  the  end  of  Michaelmas  term  then  next 
following,  during  such  time  as  he  shall  continue  so  to  practise  in  any  of  the  said  courts,  or 
before  such  person  shall  commence,  carry  on,  or  defend  any  action  or  suit,  or  any  proceed- 
ings whatsoever  in  any  of  the  said  courts,  deliver  into  the  commissioners  of  the  stamp  du- 
ties, or  to  their  officer  appointed  for  that  purpose,  at  the  head  office  of  stamps  in  Middlesex, 
a  paper  or  note  in  writing,  containing  the  name  and  usual  place  of  residence  of  such  person  ; 
and  thereupon  and  upon  payment  of  the  duties,  according  to  the  place  of  his  residence, 
every  such  person  shall  be  entitled  to  a  certificate,  duly  stamped,  to  denote  the  payment 
of  the  said  duties;  which  certificate  the  said  commissioners  shall  cause  to  be  immediately 
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issued,  under  the  band  and  name  of  the  proper  officer,  in  such  form  as  they  shall  devisei 
Aod  every  certificate  issued  by  virtue  of  that  act  between  the  first  day  of  November  in  every 
year,  and  the  end  of  the  then  next  Michaelmas  term,  shall  bear  date  on  the  2d  day  of  Novem- 
ber in  such  year,  and  every  certificate  issued  at  any  other  time  shall  bear  date  the  day  on 
which  the  same  shall  be  issued ;  and  every  such  certificate  shall  eease  and  determine  on 
the  first  day  of  November  then  next  following.  37  G.  3.  c.  90.—- 3.  The  duties  now  paya- 
ble for  certificates,  under  the  last  general  stamp  act,  are  twelve  pounds  yearly  by  every 
person  admitted  as  an  attorney  or  solicitor  in  any  of  his  majesty's  courts  at  Westminster, 
&c.  if  he  shall  reside  in  the  city  of  London  or  Westminster,  or  within  [*]the  limits  of  the 
twopenny  post  in  England,  or  within  the  city  or  shire  of  Edinburgh,  and  shall  have  been. 
admitted,  or  in  possession  of  his  office  for  the  space  of  three  years  or  upwards;  or  if  he 
shall  not  have  been  admitted  or  in  possession  so  long,  six.  pounds ;  and  if  he  shall  reside 
elsewhere,  and  have  been  admitted  or  in  possession  of  his  office,  for  the  space  of  three  yean 
or  upwards,  eight  pounds ;  or  if  he  shall  not  have  been  admitted  or  in  possession  so  long, 
fpur  pounds.  55  G.  3.  c.  184.— 4.  And  by  the  37  Geo.  3.  c.  90.  every  certificate  so  to  be 
obtained  as  aforesaid,  shall  be  entered  in  one  of  the  courts  in  which  the  person  described 
therein  shall  be  admitted  and  enrolled,  with  the  respective  officer  or  officers  of  the  said 
courts  appointed  by  the  25  Geo.  3.  c.  80.  to  grant  certificates  of  enrolment  or  admission, 
'within  the  time  therein  before  described,  or  before  such  person  shall  be  permitted  to  prac- 
tise as  aforesaid  ;  and  the  said  respective  officers  shall  from  time  to  time,  upon  payment  of 
the  fee  of  one  shilling,  enter  in  alphabetical  order,  the  names  of  the  persons  described  in 
such  respective  certificates,  together  with  the  places  of  such  their  residence  as  aforesaid, 
and  the  respective  dates  of  such  certificates,  in  books  or  rolls  to  be  prepared  fer  that  pur- 
pose ;  to  which  books  or  rolls,  in  the  said  court  respectively,  all  persons  shall  and  may  at 
seasonable  times  have  free  access  without  fee  or  reward.— 5.  And  by  the  same  statute,  if 
any  person  shall,  in  his  own  name  or  in  the  name  of  any  other  person  or  persons  sue  out  any 
writ  or  process,  or  commence,  prosecute,  carry  on,  or  defend  any  action  or  suit,  or  any  pro- 
ceedings in  any  of  the  courts  aforesaid,  for  or  in  expectation  of  any  gain,  tee  or  reward,  or 
shall  do  any  act  in  any  of  the  said  courts  as  an  attorney  of  such  court,  without  obtaining  a 
certificate  in  the  manner  before  directed,  or  without  entering  the  same  in  one  of  the  courts 
aforesaid  wherein  such  person  shall  be  admitted  or  enrolled  as  an  attorney,  &c,  or  shall 
deliver  into  any  person,  at  the  said  head  office,  any  account  containing  a  place  of  residence, 
as  the  place  of  his  residence,  contrary  to  the  directions  of  the  said  act  of  the  25th  year  of 
the  reign  of  his  present  majesty,  with  intent  to  evade  the  payment  of  the  higher  duties* 
every  such  person  shall  for  every  such  offence,  forfeit  and  pay  the  sum  of  fifty  pounds,  and 
shall  be  made  incapable  to  maintain  or  prosecute  any  action  or  suit  in  any  court  of  law  or 
equity,  for  the  recovering  of  his  fees,  &c— 6.  Also  by  the  statute,  44  Geo.  3.  c  98.  s*  14. 
e^very  person  who  shall  for  or  in  expectation  of  any  fee,  gain  or  reward,  directly  or  indirect- 
ly, draw  or  prepare  any  conveyance  of,  or  deed  relating  to,  any  real  or  personal  estate, 
or  any  proceedings  in  law  or  equity,  other  than  and  except  sergeants  at  law,  barristers,  so- 
licitors, attornies,  notaries,  proctors,  agents,  or  procurators,  having  obtained  regular  certi- 
ficates, and  special  pleaders,  draftsmen  in  equity,  and  conveyancers,  being  members  of  one 
of  the  four  inns  of  court,  and  having  taken  out  the  certificates  mentioned  in  the  schedule  to 
that  act  annexed,  and  other  than  and  except  persons  solely  employed  to  engross  any  deed,  in- 
strument, or  other  proceedings,  not  drawn  or  prepared  by  themselves,  and  for  their  own  ac- 
count respectively,  and  other  than  and  except  public  officers  drawing  or  preparing  official 
instruments  applicable  to  their  respective  offices,  and  in  the  course  of  their  duty,  shall  for- 
feit and  pay  fer  every  such  offence  the  sum  of  filty  pounds ;  provided  always,  that  nothing 
therein  contained  shall  extend,  or  be  construed  to  extend,  to  prevent  any  person  or  per- 
sons drawing  or  preparing  any  will  or  other  testamentary  papers,  or  any  agreement  not 
under  seal,  or  any  letter  of  attorney.— 7.  A  common  informer  may  recover  penalties  against 
an  attorney,  for  not  obtaining  or  entering  his  certificate,  according  to  the  provisions  o(  the 
37  Geo.  3.  c.  90.  26.  though  no  power  to  sue  is  expressly  given  him  by  that  statute  ;  for  the 
25  Geo.  3.  c.  80.  which  gives  that  power,  and  the  37  Geo.  3.  c  90.  are  in  pari  materia* 
3  6.  &  P.  389.  1  N.  R.  245.  •  2  East,  569.-8.  And  if  an  attorney  be  in  partnership  with 
another,  and  they  carry  on  their  business  together,  and  their  joint  names  are  put  on  the  pa- 
pers in  causes  in  their  office,  either  of  them  is  liable  to  the  penalties  of  the  last  mentioned 
act,  for  practising  as. an  attorney  without  entering  his  certificate  ;  though  it  does  not  ap- 
pear that  one  of  them  had  any  profit  or  advantage  from  the  suit,  for  which  the  out  torn  ac- 
tion is  brought,  4  £sp.  14. — 9.  The  consequence  is,  and  it  has  been  accordingly  determined, 
that  two  attornies  or  proctors,  cannot  be  sued  together  as  for  one  offence;  in  practising 
without  having  obtained  and  entered  their  certificate,  1  N.  R.  245.  2  East,  509 — 10.  It 
has  likewise  been  determined,  that  the  certificate  act  does  not  extend  to  the  county  court, 
though  an  attorney  prosecute  a  suit  there  by  virtue  of  a  writ  of  jus  licit  s,  for  more  than  for-* 
ty  shillings,  6  T.  R.  663— 1 1.  And  acts  of  indemnity  are  occasionally  passed,  to  relieve 
attornies  who  have  neglected  to  take  out  their  certificates  in  due  time.  Tidd,  67.-12.  As 
a  further  inducement  for  attornies  to  take  out  their  certificates,  it  is  enacted  by  the  statute 
37  Geo.  2.  c.  90.  that  every  person  admitted,  sworn,  and  enrolled,  in  any  of  the  said  courts 
therein  mentioned,  who  shall  negloct  to  obtain  a  certificate  thereof,  in  the  manner  before 
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f*]So  inferior  persons  may  be  allowed  to  solicit  causes  in  court,  and  it 
shall  not  be  maintenance.     Cro.  Car.  160.  194.(o) 

By  the  st.  3  Jac.  7.  none  shall  be  allowed  to  solicit  in  the  courts  at 
Westminster,  but  such  as  are  known  to  be  men  sufficient  and  of  honest  dis- 
position.      m 

So  by  the  st.  2  G.  2.  23.  after  1  Dec.  1730,  none  shall  be  admitted  as  a 
solicitor,  &c.  unless  he  take  an  oath  to  demean  himself  truly  and  honestly 
in  the  practice  of  a  solicitor,  according  to  the  best  of  his  knowledge  and 
ability ;  and  be  admitted  and  enrolled  in  the  court  where  he  acts  after  or 
before  the  1  Dec.  1730. 

And  the  master  of  the  rolls,  two  masters  of  chancery,  batons,  &c.  or 
any  one  of  them  before  he  admit,  shall  examine  by  such  means  as  he  thinks 
proper,  his  fitness  and  capacity  to  act,  and  if  satisfied  he  is  qualified,  &c« 
shall  give  the  oath,  and  cause  him  to  be  admitted  and  inrolled,  and  sign  his 
admission  on  a  treble  40*.  (p)  stamp. (5) 


directed,  for  the  space  of  one  whole  year,  shall  from  thenceforth  be  incapable  of  practising 
in  his  own  name,  or  in  the  name  of  any  other  person,  in  any  of  the  said  courts,  by  virtue  of 
such  admission,  entry,  enrolment,  and  the  admission,  entry,  and  enrolment  of  such  persons,  in 
any  of  the  said  courts,  shall  be  from  thence  forth  null  and  void ;  provided  always,  that  noth- 
ing therein  before  contained,  shall  be  construed  to  prevent  any  of  the  said  courts,  from  re-ad- 
mitting any  such  person,  on  payment  to  the  commissioners,  of  the  duty  accrued  since  the 
expiration  of  the  last  certificate  obtained  by  such  person,  and  such  further  sum  of  money 
by  way  of  penalty  as  the  said  court  shall  think  fit  to  order  and  direct.— 13.  For  the  purpose 
of  re-admitting  an  attorney  on  this  statute,  the  like  notice  must  be  stuck  up  and  entered 
at  the  judge's  chambers  as  upon  an  original  admission.  Ex  parte  Vaughau,  Tidd,  67—14, 
And  an  affidavit  must  be  made,  stating  the  reason  of  the  party's  ceasing  to  take  out  his 
certificate,  and  how  he  has  been  since  employed,  in  order  to  shew  that  he  has  not  been 
employed  in  any  manner  that  may  unfit  him  for  the  situation  of  an  attorney,  S  Smith,  155. 
-—16.  An  attorney  who  had  ceased  to  practice,  after  the  passing  of  25  Geo.  3.  c.  80.  and 
before  the  operation  of  37  Geo.  3.  c.  90.  31.  had  commenced,  was  re- admitted  in  the  com- 
mon pleat  without  paying  any  penalty  or  arrears  of  duty.  2  Taunt.  ,398.— 10.  But  in 
general  it  seems,  the  role  is  drawn  up,  on  notice  to  the  solicitor,  to  the  commissioners  of 
stamp  duties,  and  upon  payment  of  the  duty  accrued  since  the  expiration  of  the  last  cer- 
tificate, together  with  the  penalty,  or  fine,  which  is  usually  twenty  shillings.  Ex  parte 
Jones,  Tidd,  68.     Tidd,  63,  68. 

(•)  1.  By  st.  12  G.  2.  c.  13.  s.  7.  it  is  made  penal  for  any  person  to  act  as  an  attorney  in 
the  county  court,  unless  such  person  shall  have  been  duly  admitted  an  attorney  and  enroll- 
ed, as  provided  by  2  G.  2.  c  23.-— 2.  So  to  act  as  an  attorney,  at  any  general  or  quarter 
sessions  of  the  peace.    22  G.  2.  c.  46.  s*  12. 

(p)  The  stamp  duty  on  admission  amounts  now  to  257.     55  G.  3.  c.  184. 

(9)  1.  By  the  last  general  stamp  act,  a  duty  of  one  hundred  and  twenty  pounds  is  im- 
posed upon  the  articles  or  contract,  whereby  any  person  shall  first  become  bound  to  serve 
as  a  clerk,  in  order  to  his  admission  as  an  attorney  or  solicitor,  in  any  of  his  majesty's 
courts  at  Westminster.  55  G.  3.  c.  184.-— 2.  And  a  duty  of  sixty  pounds  in  any  of  the  courts 
of  great  sessions  in  Wales,  or  counties  palatine  of  Chester,  Lancaster  and  Durham,  or  of 
any  court  of  record  in  England  holding  pleas,  where  the  debt  or  damage  amounts  to  forty 
shillings.  Ibid. — 3.  And  a  duty  of  one  pound  fifteen  shillings,  for  any  counterpart  or  du- 
plicate of  any  such  articles  or  contract  of  clerkship,  which  are  in  lieu  of  all  former  duties 
previously  imposed,  as  well  on  the  articles  or  contract  as  on  the  amount  of  the  premium 
pskid  with  the  clerk.  Ibid.— 4.  And  by  a  former  act,  "  no  person  who  by  any  such  con* 
tract  shall  be  bound  to  serve  as  a  clerk  as  aforesaid,  shall  be  admitted  to  be  a  solicitor  dr  at- . 
torney  in  any  of  the  said  courts,  unless  the  indenture  or  other  writing,  containing  such  con- 
tract, duly  stamped  according  to  the  directions  of  the  said  act  shall  be  enrolled  or  register- 
ed, with  the  proper  officer  to  be  appointed  for  that  purpose,  in  the  court  where  such  per- 
son shall  propose  to  be  afterwards  admitted  a  solicitor  or  attorney,  by  virtue  of  his  service 
under  such  contract,  together  with  an  affidavit  of  the  time  of  the  execution  of  the  contract 
by  such  clerk  ;  and  in  case  such  indenture  or  other  writing  shall  not  be  enrolled  or  .regis- 
tered in  such  court,  within  six  months  next  after  the  execution  thereof,  together  with  such 
affidavit  of  the  time  of  the  execution  of  the  contract,  then  the  service  of  such  clerk  under 
such  indenture  or  writing,  shall  be  deemed  to  commence  from  the  time  of  such  enrolment 
or  registry  only,  and  not  from  the  execution  of  such  indenture  or  writing.  34  G.  3.  c.  H. 
s.2.  Tidd,  55,  56. 
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mNo  person  shall  act  after  1  Dec.  1730,  unless  admitted  before,  or 
bound  five  years,  &c.  and  hath  continued  five  years  in  service,  and  be 

sworn,  &c» 

So  a  man,  who  is  not  an  attorney,  may  be  admitted  as  an  attorney  in  a 
particular  action  by  the  court.  R.  2  Cro.  521.  Qu.  ?  If  this  be  not  al- 
tered by  the  st.  2  G.  2.  23.  ?  . 

An  attorney  in  the  courts  at  Westminster  shall  be  allowed  to  practise  in 
inferior  courts.     Semb.  1  Vent.  11.     1  Sid.  410.     1  Mod.  23.(r) 

(B  2.)  Who  not. 

But  by  the  st.  4  H.  4.  19.  no  steward,  bailiff,  or  minister  of  lords  of  fran- 
chises, who  have  return  of  writs,  shall  be  attorney  in  any  suit  within  the 
franchise  where  be  is  officer. 
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courts,  unless  brought  up  in  the  same,  or  otherwise  well  practised  in  the 
soliciting  of  causes,  and  found  by  their  dealings  to  be  skilful  and  honest. 

Nor,  by  a  rule  Mich.  1654.  in  C.  B>,  unless  he  have  practised  as  a  solici- 
tor, or  served  as  a  clerk  to  a  judge,  serjeant,  practising  counsellor,  [*]at- 
torney,  clerk,  or  officer  of  one  of  the  courts  at  Westminster  five  years, 
(save  when  bis  master  dies,  or  gives  over  practice,)  and  proof  be  made  of 
the  service  to  the  prothonotary,  and  filed  with  the  clerk  of  the  warrants* 
Vide  Rules  and  Orders  of  C.  B.  3. 

Nor  by  a  rule,  Mich.  4  Ann.  unless  admitted  of  some  of  the  inns  of  court 
or  chancery.    Vide  Rules  and  Orders  of  C.  B.  1 24,  5. 


(?)  1.6  Geo.  2.  c.  27.  ■•  2—2.  And  a  person  having  been  sworn,  admitted,  and  enroll- 
ed at  an  attorney  at  law,  may  be  sworn,  admitted,  and  enrolled  as  a  solicitor  in  equity, 
without  being  subject  to  the  payment  of  the  stamp  duty.  SlG.ic.  23.  s.  20.— 3.  And 
vice  vena.  22  O.  2.  c.  46.  s.  15*— 4.  A  solicitor  in  chancery  may  practise  on  the  equity 
side  of  the  exchequer,  without  being  admitted  a  solicitor  in  that  court.  1  H.  Bl.  50.  Bed 
vide  4  Taunt.  452*— 6.  But  a  solicitor  on  the  equity  side  of  the  exchequer  is  not  entitled 
as  such  to  practise  in  chancery.    4  Taunt  452. 

(/)  1.  And  by  st  22  G.  2.  c.  46.  s.  14.  no  clerk  of  the  peace  or  his  deputy,  nor  any  under- 
sheriff  or  his  deputy,  shall  act  as  a  solicitor,  attorney,  or  agent,  or  sue  out  any  process  at 
any  general  or  quarter  sessions  of  the  peace  to  be  held  lor  any  place  where  he  shall  exe- 
cute his  office,  under  502.  penalty.— 2.  By  12  G.  2.  c.  13.  no  attorney  or  solicitor  who  shall 
be  a  prisoner  in  any  gaol  or  prison,  or  within  the  limits,  rules,,  or  liberties  thereof  shall 
during  his  confinement,  in  his  own  name  or  in  the  name  of  any  other  attorney  or  solicitor, 
sue  out  any  writ  or  process,  or  commence  or  prosecute  any  action  or  suit,  in  any  courts  of 
law  or  equity;  and  all  proceedings  in  such  actions  or  suits  shall  be  void  and  of  none 
effect ;  and  such  attorney  or  solicitor  so  commencing  or  prosecuting  any  action  or  suit  as 
aforesaid,  shall  be  struck  off  the  roll,  and  incapacitated  from  acting  as  an  attorney  or  so- 
licitor for  the  future.  And  any  attorney  or  solicitor  permitting  or  empowering  any  suds 
attorney  or  solicitor  a»  aforesaid,  to  commence  or  prosecute  any  action  or  suit  in  his  name, 
shall  be  punished  in  like  manner :  Provided  nevertheless,  that  nothing  in  the  said  act  con* 
tained,  shall  extend  ee  be  construed  to  extend  to  prevent  any  attorney  or  solicitor,  so  con- 
fined as  aforesaid,  from  carrying  on  or  transacting  any  suit  or  suits  commenced  before  the 
confinement  of  such  attorney  or  solicitor  as  aforesaid. — 3.  This  statute  relates  only  to  the 
prosecuting,  not  to  the  defending  of  suits.  Barnes,  263.  Willes,  288.-4.  And  an  attorney 
when  in  prison  may  sue  by  attachment  of  privilege  for  a  debt  of  his  own.  7  T.  R.  671. 
2  M.  £  8. 805.— 5.  So  where  after  an  action  commenced^by  an  attorney,  he  became  a 
prisoner,  and  then  the  bail-bond  was  assigned,  and  he  being  still  a  prisoner,  commenced  an 
action  on  the  bail-bond,  this  was  held  to  be  a  continuance  of  the  original  suit,  commenced 
before  the   attorney  became  a  prisoner.    Barnes,  46.  Tidd,  77. 
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(B  3.)  How  regulated* 

By  a  rule  in  C.  B.  Mich.  1654.  all  attorneys  shall  be  admitted  of  some  of 
the  inns  of  court  or  chancery,  on  pain  of  being  put  out  of  the  roll.  Con* 
firmed  Mich.  4  Ann.     Vide  Rules  and  Orders  of  C.  B.  1.  124,  5, 

So  he  shall  be  in  commons  one  week  every  term.  Vide  Rules  and  Or* 
ders  of  C.  B.  1. 

And  take  chambers  there,  or  near  such  inn.  Confirmed  Mich.  4  Ann, 
except  inhabitants  in  London,  Westminster,  Southwark,  or  the  suburbs,  and 
the  liberty  of  the  Tower  and  St.  Katherine's.  Vide  Rules  and  Orders  of 
C.  B.  1.  124,5.  (t) 

By  the  st.  2  Geo.  2.  23.  any  person  sworn  an  attorney  in  any  court  £*Jof 
Westminster,  great  sessions,  or  county  palatine,  or  as  a  solicitor  in  a  court 
of  equity,  may,  with  the  consent  of  an  attorney  in  other  the  said  courts  ia 
writing  signed,  in  the  name  of  such  attorney,  sue  or  defend,  &c.  in  such 
other  court,  though  not  sworn  and  admitted  there  :  M  but  by  sect.  10.  if  a 
sworn  attorney  permit  any,  not  sworn,  &c,  $s  a&  ftitpraey  pjr  solicitor  ij> 


(0  1  •  The  habitations,  however,  of  many  attornies  practising  in  the  court  of  king's  bench, 
resident  in  and  near  the  cities  of  London  and  Westminster,  being  often  very  difficult  to  be 
found,  whereby  it  was  impracticable  duly  to  serve  them  with  notices,  summonses,  orders, 
and  rules,  to  the  great  delay  of  the  proceedings,  a  rule  was  made  in  this  court,  that  the 
master  should  forthwith  cause  to  be  prepared  a  proper  alphabetical  book  for  the  purposes  af- 
termentioned ;  and  that  the  same  should  be  publicly  kept  at  the  master's  office  in  the  king's 
bench  walk,  to  be  there  inspected  by  any  attorney  or  his  clerk,  without  fee  or  reward  ;  and 
that  every  attorney  practising  in  this  court,  and  residing  in  London  and  Westminster  or 
within  ten  miles  of  the  same,  should  before  the  first  day  of  the  then  next  term  enter  in  such 
book  in  alphabetical  order  his  name  and  place  of  abode,  or  some  other  proper  place  within 
the  cities  of  London  and  Westminster,  where  he  mightrbe  served  with  such  notices,  summons- 
es, orders,  and  rules  ;  and  it  is  thereby  required  that  every  attorney  afterwards  to  be  admit- 
ted, and  practising  and  residing  as  aforesaid,  shall  upon  his  admission  make  the  like  entry ; 
and  that  as  often  as  any  such  attorney  shall  change  his  place  of  abode,  or  the  place  where  he 
may  be  so  served  with  notices,  summonses,  orders,  and  rules,  he  shall  make  the  like  entry 
thereof  in  the  said  book  ;  and  that  all  notices,  summonses,  orders,  and  rules,  which  do  not 
require  a  personal  service,  shall  be  deemed  sufficiently  served  on  such  attorney,  if  a  copy 
thereof  shall  be  left  at  the  place  lastly  entered  in  such  book,  with  any  person  resident  at  or 
belonging  to  such  place  ;  and  if  any  such  attorney  neglect  to  make  such  entry,  that  then  the 
fixing  up  of  any  notice,  or  the  copy  of  any  summons,  order,  or  rule,  for  such  attorney  in  the 
said  master's  office,  shall  be  deemed  a  sufficient  service,  unless  the  matter  shall  be  such  as 
shall  require  a  personal  service.  R.  H.  8  G.  3.  —2.  In  conformity  to  this  rule,  it  is  usual  for 
practisers  who  live  remote  from  the  inns  of  court  or  chancery  to.  add  to  the  place  of  their 
abode,  the  name  and  place  of  abode  of  some  other  person  where  and  with  whom  notices, 
summonses,  orders,  rules,  and  other  proceedings  that  do  not  require  personal  service  may  be 
left  for  them  near  to  Mich  inns.  Imp.  K.  B,  66. — 3.  But  when  the  name  and  place  of 
abode  of  the  attorney  are  entered,  then  service  at  that  place  is  the  proper  service.  Lofft. 
357.-4.  In  the  king's  bench,  no  rules,  orders,  or  notices,  in  any  cause  or  matter  depending 
in  this  court,  shall  be  served,  nor  any  proceedings  or  pleadings  delivered  or  served  later  than 
ten  o'clock  at  night ;  and  any  service  or  delivery  thereof  after  that  hour  shall  be  null  and 
void.  R.  M.  41  G.  3.  K.  B.  1  East,  132 — 5.  And  in  the  common  pleas,  it  is  a  rule  that 
all  declarations  and  pleadings  shall  be  delivered,  all  demands  thereof  made,  and  all  no- 
tices given  before  nine  o'clock  in  the  evening.  R.  E.  10  G.  2.  C  P — 6.  Which  rule  was 
applied  in  a  late  ease  to  a  notice  for  motion  for  judgment  as  in  case  of  a  nonsuit*     2  Taunt. 

46 7.  And  the  delivery  of  a  notice  sealed  up  in  a  letter  before  nine  o'clock  at  night,  in  the 

absence  of  the  attorney  to  whom  it  was  addressed,  was  in  that  court  holden  to  be  no  service 
but  from  the  time  when  the  letter  was  opened.     3  Taunt.  234.     Tidd,  6 1 . — 63. 

(w)  1.  A  solicitor  of  the  court  of  chancery  cannot  by  consent  in  writing  authorise  a  solici- 
tor of  the  court  of  exchequer  to  practise  there  in  his  name.  4  Taunt.  452. — 2.  Where  an 
attorney  acts  in  the  name  of  another,  a  demand  of  costs  by  the  acting  attorney  is  good.  Say. 

Hep.  95.  _ 
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some  one  of  the  said  courts,  to  act  (ff)  in  his  name,  and  be  convicted,  &c.  he 
shall  be  disabled  to  act,  &c.  (y) 

By  the  st.  33  H.  6,  7.  there  shall  be  but  six  attornies  in  Norfolk,  and 
six  in  Suffolk,  and  two  in  Norwich,  to  be  elected  and  admitted  by  the  two 
chief  justices  ;  and  every  other  shall  forfeit  20/. 

(B  4.)  Id  wb^t  cases  an  attorney  shall  be  allowed. — By  the  com-. 

mon  law. 

By  the  common  law  every  one  commanded  by  the  king's  writ  to  appear, 
ought  to  appear  in  person.  8  Co.  58.  b.  Beecher.  F.  N.  B.  25.  C.  2 
Inst.  249. 

[*]But  after  appearance,  the  court  of  Chancery,  B.  R.  or  C.  B.  or  other 
court  which  held^plea  by  writ,  might  admit  him  by  attorney.     8  Co.  58.  b. 

So  a  court  which  held  plea  without  writ,  if  the  king  had  granted  a  writ 
de  attornatofaciendo.     8  Co.  58.  b. 

Otherwise,  if  there  was  not  any  such  writ.     8  Co.  58.  b. 

So  the  king  by  his  prerogative  might  grant  to  the  demandant  or  plaintiff, 
tenant  or  defendant,  in  every  suit  to  make  an  attorney,  and  order  the  court 
to  adroit  him  by  attorney,  which  ought  to  be  done.  F.  N.  B.  25.  C.  Reg. 
136* 


(x)  1.  Attornies  residing  in  the  country  frequently  employ  agents  in  town  to  prosecute 
and  defend  suits  ;  and  on  the  other  hand,  attornies  in  town  sometimes  employ  agents  in  the 
country  to  superintend  the  execution  of  writs,  &c — 2.  Where  country  attornies  are  con- 
cerned as  principals,  declarations,  pleas,  and  other  proceedings  should  not  be  delivered  and 
oarried  on  in  the  country,  but  by  the  agents  in  town.     Imp.  K.  B.  81.     Imp.  C  P.  281. ;  ct 
Tide  Barnes. 311.    Pr.  Reg.  1*4.    Ca.  Pr.C.  P.v  94. 101.109.    Pr.  Reg. 280, SSI.     Barnes, 
261.     Ca.  Pr.  C.  P.  123.— 3.  To  whom  all  notices  in  the  cause  should  likewise  be  given.    2 
*•  R-  I1  '•     3  East.  669 — 4.  And  if  the  agent  of  the  plaintiff's  attorney  give  the  agent  for 
the  defendant  time  to  plead,  the  country  attorney  cannot  sign  judgment  until  that  time  be 
expired.     Tidd,  70 — 5.  In  the  king's  bench,  notice  of  trial  or  inquiry.    3  East,  568.-6.  Or 
a  countermand  or  continuance  of  notice  of  inquiry,  must  be  given  in  town.     Imp.  K.  B.  485. 
w  4*2      i  countermand  of  notice  of  trial  may  be  given  in  the  country.    2  Str.  1073.    C.  T. 
H.  369.     Imp.  K.  B.  82. — 8.  In  tho  common  pleas,  it  seems  that  notices  of  trial  and  counter- 
mands, and  notices  of  executing  writs  of  inquiry  and  countermands,  may  be  given  either  to 
the  attorney  in  the  country  or  to  the  agent  in  town  ;  but  of  those  things  which  mtobe  done 
only  m  town,  notice  must  be  to  the  agent }  and  all  notices  where  the  party  has  a  known  at- 
torney must  be  given  to  that  attorney  or  his  agent,  and  not  to  the  party  himself.     Barnes,  306. 
—9.  Payment  to  the  attorney  is  payment  to  the  principal.     1  Blk.  8—10.  But  it  is  other- 
wise of  payment  to  an  agent  employed  by  the  plaintiff's  attorney.    Dougl.  623,  624.    Tidd, 

Of)  1.  And  by  a  subsequent  act,  if  any  sworn  attorney  or  solicitor  shall  act  as  agent  for 
any  person  or  persons  not  duly  qualified  to  act  as  an  attorney  or  solicitor,  or  permit  or  sof- 
ter his  name  to  be  any  way  made  usejof  upon  the  account,  or  for  the  profit  of  any  unquali- 
fied person  or  persons,  or  send  any  process  to  such  unqualified  person  or  persons,  thereby 
to  enable  bun  or  them  to  appear,  act,  or  practice  in  any  respect  as  an  attorney  or  solicitor, 
knowing  him  not  to  be  duly  qualified  as  aforesaid,  and  complaint  shall  be  made  thereef  in 
Hf'IS^LrE  £  «>«  fo«rt /rom  whence  any  such  process  did  issue,  and  proof  made  there- 
7  aVa  «?  •  th®  !atl8fa/*lon  of  *•  court,  that  such  sworn  attorney  or  solicitor  hath  of- 
fended therein  as  aforesaid,  then  every  such  attorney  or  solicitor  so  offending  shall  be 

T-  *°5  .  e  r°U'  a?d  foreTer  after  *  ********  fr°*  practising  as  an  attorney  or  solicitor ; 
and  m  that  case,  and  upon  such  complaint  and  proof  made  as  aforesaid,  it  shall  and  may 
be  lawful  to  and  for  the  said  court  to  commit  such  unqualified  person  so  acting  and  practis- 
ing as  aforesaid,  to  the  prison  of  the  said  court,  for  any  time  not  exceeding  one  year.  22 
E*. , LfJ^MoiiX  eTJ  Kn  **?*»*?  »  .**»«  ™  set  to  process  without  his  authority, 

M*7S£ZS ^^^P^edmgstobesetaside,  and  granted  attachment  against  the  plaii- 

i  ti  ^S?Lt  l£F\*2r£  *,  ZhM  Jud^nt  **»  "**»**  «P  by  anlttorneyVclerk 
be**  SSJ    5 '%£. lift*  kn°WlCd*6  °r  C°tt9ent  °f  a  reS°1*r  *ttora^  U  «■  <*■*  te 
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So  he  may  grant  to  make  a  general  attorney  in  all  pleas  motis  vel  motendis, 
and  in  all  courts.     F.  N.  B.  25  E. 

And  the  king  may  name  the  attorney,  or  grant  to  the  party  to  make  quern 
aut  quos  voluerit.     F.  N.  B.  25.  E. 

And  such  grant  may  be  either  under  the  great  or  privy  seal*  F.  N.  B. 
26.  B. 

(B  5.)  By  statute. 

So  now  by  the  st.  of  Merton,  20  H.  3.  10.  every  freeman  who  owes  suit 
to  the  county,  hundred,  wapentake,  or  court  of  his  lord,  may  make  an  attor- 
ney to  do  those  suits.     Vide  in  Copyhold,  (K  15.) 

By  the  st.  Gloucester,  6  Ed.  1.  8.  in  trespass,  where  an  appeal  lies  not, 
the  defendant  may  make  an  attorney.     Vide  2  Inst.  313. 

By  the  st.  W.  1.  3  Ed.  1.  42.  in  writs  of  assise,  (but  this  does  not  ex- 
tend to  an  assise  of  novel  disseisin,  2  Inst.  249.)  attaint  and  juris  utrum,  the 
tenant  after  appearance  shall  not  be  essoined,  but  may  sue  by  attorney. 

By  thest.  W.  2.  13  Ed.  1.  10.  persons  impleaded  for  tenements  in  eyre, 
or  before  the  justices  at  Westminster,  or  in  B.  R.  or  assises  in  county  court 
or  court  baron,  may  make  a  general  attorney  to  sue  for  them  in  all  pleas 
moved  for  or  against  them  during  the  circuit,  who  shall  have  full  power 
till  the  plea  determined,  or  be  removed  by  his  master. 

And  this  extends  to  a  corporation  sole  or  aggregate  as  well  as  to  private 
persons.   2  Inst.  578. 

And  to  all  pleas  before  any  justices  in  eyre.     2  Inst.  378. 

By  the  st.  7  R.  2.  14*  general  attornie3  made  by  persons  out  of  the  realm 
may  appear  and  answer  for  their  master,  and  make  attornies  under  them  in 
praemunire,  as  well  as  other  writs  and  plaints. 

By  the  at.  of  York,  12  Ed.  2.  1.  tenants  in  assise  of  novel  disseisin,  (who 
were  not  within  W.  2.  10.  2  Inst.  378.)  may  make  attornies,  but  yet  may 
plead  by  bailiff  as  before. 

By  the  st.  3  H.  7.  1.  in  an  appeal  of  murder,  when  battle  lies  not,  the  ap- 
pellant may  make  an  attorney,  and  appear  in  the  same  after  the  appeal 
commenced  till'the  end  of  the  suit  and  execution* 

So  he  may  after  appearance.     F.  N.  B.  26.  P. 

By  the  st.  23  H.  8.  3.  in  an  attaint  every  of  the  petit  jury  may  appear 
and  answer  by  attorney. 

By  the  st.  29  Eliz.  5.  and  31  Eliz.  10.  in  suits  or  informations  on  penal 
statutes,  every  natural  born  subject  or  denizen,  where  be  is  bailable,  and 
the  court  may  allow  an  attorney,  may  appear  on  the  first  process  by  attor- 
ney. 

[*]By  the  st.  7  H.  4.  13.  persons  outlawed  or  waived  may  be  admitted 
by  attorney,  but  in  a  capias  ad  satisfaciendum  the  common  law  shall  hold 
place.     Vide  post,  (B  6.) 

And  it  is  now  the  common  course  (r)  for  the  plaintiff  or  defendant  in  all 
manner  of  actions,  where  there  may  be  an  attorney  to  appear  by  attorney, 
and  put  in  his  warrant  without  any  writ.     F.  N.  B.  26.  D. 


(*)  1«  Yet  any  one,  excepting  those  who  from  want  of  legal  discretion  are  incapable  of 
appointing  an  attorney,  may  still  appear  and  prosecute  or  defend  in  person.  Say.  Rep. 
217—2.  A  plaintiff  may  sne  in  C.  P.  upon  a  penal  statute  in  his  own  name,  without  an 
attorney;  and  putting  "  plaintiff's  attorney"  after  his  name,  in  the  notice  on  the  process, 
is  no  irregularity,  being  only  in  compliance  with  the  6  G.  t.  o.  27.  s.  4.  2  H.  Bl.  600. 
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.  And  therefore,,  generally,  iaall  action  real,  personal,  araUniit,  tbede* 
mandant  or  plaintiff,  tenant  or  defendant,  may  appear  by  attorney. 

And  at  the  return  of  a  grmnd  cape  or  petti  cape,  he  may  tender  his  wager 
#f  law  by  attorney,  and  pray  a  day  to  make  his  law.     F.  N.  B.  26.  F. 

So  he  may  demand  conuzance  by  attorney.     F.  N.  B.  26.  O. 

So  he  may  sue  a  writ  of  error  by  attorney.     F.  N.  B.  26.  I. 

So  he  may  join  in  aid  or  receipt  by  attorney.     11  H.  4.  28.  b. 

So  in  an  appeal  against  abettors,  the  plaintiff  shall  make  an  attorney.  F. 
N.  B.  26.  K. 

So  in  an  appeal  after  appearance  by  the  st»  3  H.  7.  1.  F.  N.  B.  26.  P. 
1  Sal.  62. 

So  in  a  suit  against  the  king,  a  man  may  make  an  attorney.  F.  N.  B. 
26.  G. 

So  the  defendant  may  appear  by  attorney,  though  the  sheriff  returns,  rum 
est  inventus.     1  Rol.  289. 1.  20. 

So  if  error  be  assigned,  that  the  plaintiff  is  dead,  and  an  attorney  appears 
in  his  name,  and  pleads  that  he  is  alive  ;  it  is  good,  though  it  be  found  that 
he  was  dead.     R.  Ray.  59.     1  Sid.  93. 

So  upon  an  indictment  for  a  trespass  or  extortion,  the  defendant  ex  gra- 
tia, may  appear  by  attorney.     1  Rol.  289. 1.  10. 

Or  for  other  misdemeanor.     1  Lev.  146. 

(B  €.)  In  what  cases  not. 

But  in  any  case  where  the  party  stands  in  contempt,  the  court  will  not 
admit  him  by  attorney,  but  oblige  him  to  appear  in  person. 

As  if  he  comes  in  by  a  cepi  corpus  Upon  an  exigent.     F.  N.  B.  26.  E. 

Or  be  outlawed.     2  Cro.  462.     R.  2  Cro.  616.     R.  Carth.  7. 

But  now,  by  the  st.  4  &  5  W.  &  JM.  18.  in  outlawry,  except  for  treason 
or  felony,  the  defendant  may  appear  and  reverse  it  by  attorney. 

So  upon  an  attachment  after  a  return  of  a  rescous,  he  shall  not  make  an 
attorney.     F.  N.  B.  26.  H. 

So,  it  the  defendant  comes  in  upon  a  cepi  corpus,  he  shall  not  make  an 
attorney,  Hill  plea  pleaded.     F.  N.  B.  26.  E. 

So  in  a  quern  redditum  reddit  he  shall  not  make  an  attorney  'till  plea 
without  assent.     F.  N.  B.  26.  L.     R.  cont.  32  H.  6.  22,  3. 

So  in  a  writ  of  right,  the  court  will  not  admit  the  tenant  by  attorney, 
without  a  writ  de  attomato  faciendo,  or  that  the  tenant  acknowledge  him  to 
be  his  attorney  upon  record  before  some  justice  and  the  justices  record  the 
warrant.     F.  N.  B.  26.  D. 

[*]Nor  in  a  writ  by  covin  between  the  parties,  or  a  writ  of  entry  in  the 
post.     F.  N.  B.  26.  D. 

So  in  a  prcemunire  he  shall  not  be  admitted  without  writ.  F.  N.  B.  26. 
M.     But  semb.  cont.  by  the  st.  7  R.  2.  14.     Vide  ante,  (B  5.) 

Nor  a  vouchee  to  a  sequatur  sub  suo  ptriculo.     F.  N.  B.  27.  D. 

So  in  an  appeal  of  murder,  the  plaintiff  cannot  appear  by  attorney,  be- 
fore he  has  counted.     R.  1  Sal.  64.  62.     Carth.  55. 

Nor  can  proceed  by  attorney  after  appearance,  where  battle  is  waged. 
1  Sal.  62. 

So  the  defendant  in  an  appeal  of  mayhem  shall  not  make  an  attorney* 
F.  N.  B.  27.  F. 

But  if  the  plaintiff  in  an  appeal  be  present  in  person,  and  his  count  says, 
per  attornatum,  it  may  be  struck  out  before  filing.     1  Salt  64. 
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So  where  Hie  presence  of  the  party  is  necessary,  he  cannot  appear  by 
attorney ;  as,  in  an  appeal  of  mayhem,  the  plaintiff  cannot  appear  by  at- 
torney ;  for  the  defendant  may  demand  oyer  of  the  mayhem.     R.  2  Inst.  313. 

So  a  retraxit  cannot  be  by  attorney ;  for  it  is  a  contempt  to  the  court, 
which  is  personal.     R.  8  Co.  58.  a,  b.     1  Rol.  366. 

So,  after  a  capias  ad  computandum  awarded,  he  shall  not  make  an  attoN 
ney.     F.  N.  B.  26.  N. 

So  misnomer  must  be  pleaded  in  person.  F.  N.  B.  27.  A.  Vide  Abate- 
ment, (I  17.) 

So  in  a  quid  juris  clamat  or  per  qua  servitia,  he  shall  not  make  an  attor- 
ney, till  plea  ;  for  he  ought  to  attorn  in  person.  F.  N.  B.  26.  L.  1  Rol. 
289.  1.  5.  7.     Dub.  32  H.  6.  22,  3. 

So  a  disseisor  in  an  assise  cannot  appear  by  attorney  ;  for  he  is  not  with- 
in the  at.  12  Ed.  2. 1.     1  Rol.  288.  E.     Vide  Assise,  (B  15.) 

So  an  idiot  cannot  sue,  or  defend  by  attorney,  but  ought  to  be  in  person. 
F.  N.  B.  27  G.     2  Sand.  335,  6.  (a) 

So  an  infant  cannot  sue  by  attorney,  but  by  guardian,  or  prochein  amy. 
F.  N.  B.  27.  H.     Vide  in  Pleader,  (2  C  1.) 

So  an  infant  cannot  defend  by  attorney,  but  by  guardian.  F.  N.  B.  27. 
H.     Vide  Pleader,  (2  C  2.) 

If  a  man  appears  by  attorney,  where  by  reason  of  a  contempt,  &c.  he 
ought  to  appear  in  person,  it  is  not  error ;  for  the  court  may  dispense  with 
a  contempt  to  themselves.     8  Co.  58.  b. 

So,  in  a  case  of  extremity,  the  court  may  connive  at  it.     2  Cro.  462. 

And  now,  by  the  st.  4  &  5  W.  &  M.  18.  in  all  cases,  except  treason  and 
felony,  the  defendant  may  appear  to  reverse  an  outlawry  by  attorney,  with- 
out putting  in  special  bail,  unless  where  required  by  the  court. 

So,  if  the  court  admit  a  man  as  an  attorney,  who  is  no  attorney  ;  it  is  not 
error.     R.  2  Cro.  521. 

But  if  a  man,  who  is  not  capable,  as  an  infant,  idiot,  &c.  appear  by  attor- 
ney, it  is  error.     Vide  in  Pleader,  (2  C  1.) 

So,  if  a  man  enter  a  retraxit  by  attorney.     R.  8  Co.  58.  b. 

[*](B  7.)  Warrant  of  attorney. 

An  attorney  who  appears  ought  to  have  a  lawful  warrant. 

And  therefore,  if  the  name  of  the  party,  who  makes  the  attorney,  bo 
mistaken,  the  warrant  is  not  good :  as,  Alicia,  for  Elizabeth,  for  it  is  not 
any  warrant  for  Elizabeth.     R.  Dy.  105.* 

So,  if  the  name  of  the  other  party  be  omitted,  or  mistaken. 

So,  if  in  a  suit  by  an  executor,  &c.  it  be,  A.  panit  loco  sua  such  art  one 
his  attorney  against  B.  without  naming  him  executor,  it  is  not  sufficient. 
Dub.  1  Rol.  289. 1.  25. 

So,  if  the  attorney's  name  be  omitted.  R.  Dy.  93.  b.     1  Rol.  289. 1.  30. 

Or  his  christian  name.     R.  1  Rol.  289. 1.  35.     R.  1  Rol.  336.  381. 

So,  if  the  warrant  of  attorney,  for  the  tenant  in  a  common  recovery,  be 
dated  after  the  judgment,  it  is  not  good.     1  Rol.  290. 1.  25.  «- 

So  a  warrant  of  attorney  for  the  principal,  is  not  sufficient  for  the  baiL, 
in  a  scire  facias  against  him  ;  for  they  are  distinct  suits.     R.  Sal.  603. 

(a)   1.  Nor  a /erne  covert.    3  Taunt.  261.— 2*  Lunatics,  it  is  t  aW,  if  under  age,  mast  ap- 
pear by  guardian ;  if  of  foil  age,  by  attorney*    4  Rep.  124. .  b. 

[*746] 


752  ATTORNEY. 

But  it  is  sufficient  that  the  authority  to  the  attorney  be  given  by  writing 
upon  the  process,  that  such  an  one  shall  be  his  attorney.     1  Sid.  31.  (b) 

And  if  the  attorney  appears,  the  court  does  not  inquire,  whether  he  had 
a  good  authority.     1  Sal.  86.  (c) 

And,  if  he  be  sufficient,  does  not  set  aside  the  judgment,  though  entered 
Without  warrant.     1  Sal.  88.  (d) 

Otherwise,  if  the  attorney  is  not  responsible.  1  Sal.  88.  \  This  rule, 
with  the  restriction,  were  recognized,  by  the  supreme  court  of  New- York, 
in  Denton  &  al.  v.  Noyes,  6  Johns.  Rep.  296.  300.  } 

So  a  misprision  in  a  warrant  of  attorney  shall  be  amended.  Vide  Amend- 
ment, (E  1,  2.) 

So  default  of  it  shall  be  aided  after  verdict  by  st.  18  Eliz.  14.  Vide 
Amendment,  (E  1,  2.) 

If  the  defendant,  being  arrested,  indorse  upon  the  process,  that  A.  shall 
be  his  attorney ;  he  need  not  accept  it.     R.  1  Sid.  31. 

So  appearance  by  an  attorney  must  be  entered  upon  record. 

But  it  is  sufficient  to  say,  that  A.  venit  per  B.  C.  attornatum  suum. 

So,  if  it  be,  that  A.  prasens  hie  in  curia  per  B.  attornaiumy  suum  it  will 
be  well.  1  Leo.  9. 

(B  8.)  When  it  shall  be  entered,  or  filed. 

By  the  st.  1 8  H.  6.  9.  an  attorney  shall  enter  his  warrant  on  record  in 
al)  actions,  where  a  capias  and  exigent  lies,  the  same  term  the  exigent  is 
awarded,  or  before,  on  pain  of  40s.  to  the  king. 

By  the  st.  32  H.  8.  30.  he  shall  deliver  his  warrant  to  be  entered  on  record 
in  all  suits,  the  same  term  the  issue  is  entered,  or  before,  on  pain  of  10/. 
and  imprisonment  at  the  discretion  of  the  justices. 

r*] If  the  issue  be  upon  nul  tiel  record,  it  is  within  the  stat.     Dv.  180.  a. 

By  the  st.  18  EI.  14.  he  shall  deliver  it  to  be  entered  or  filed,  &c. 

Yet  in  actions  where  an  imparlance  is  allowed,  or  there  is  judgment  by 
nil  dicitj  or  non  sum  informatus,  it  is  sufficient  if  the  warrant  of  attorney  be 
entered  when  judgment  is  given.  R.  2  Rol.  186.  Vide  Amendment. 
(E  2.J 

So  in  dower  where  the  grand  cape  is  returnable  the  next  term,  and  there 
is  judgment  upon  it,  it  is  sufficient,  if  it  be  entered  in  6uch  2d  term.  2  Rol. 
186. 

So,  for  avoiding  of  error,  it  is  sufficient  if  the  warrant  be  entered  before 
judgment,  or  before  a  writ  of  error  sued.     Dy.  1 80.  a.     1  Rol.  290. 1.  5. 

If  filed  before  final  judgment.     R.  F,g.  191. 

Or,  after  error'  brought,  <  if  the  writ  of  error  be  afterwards  delayed.  R. 
Py.  180.  a.  223.  a.     1  Rol.  290. 1.  10.  15.     R.  1  Brown!.  46. 

And  it  is  sufficient  that  the  warrant  be  filed,  though  it  be  not  entered  ; 
and  that  is  the  usual  course.     Per  Dodd.  1  Rol.  408. 

So  it  is  sufficient  that  the  warrant  be  filed  in  any  term,  though  it  be  not 
of  the  term  in  which  it  ought  to  have  been.     R.  2  Cro*  277. 

So,  if  the  plaintiff  brings  error,  and  assigns  default  of  warrant  of  attorney 


(b)  1.  Attornies  were  anciently  appointed  in  court  when  actually  present.  1  Wils.  39. 
—2.  But  they  are  now  usually  appointed  out  of  court  by  warrant,  which  shocld  regularly 
be  in  writing.     Tidd,  84. 

(c)  1  Keb.  89.     1  Salk.  88.    6  Mod.  16.     Sed  ride  I  T.  R.  62. 

(d)  An  authority  by  parol  ia  said  to  be  sufficient  to  support  a  judgment,  t  Keb.  199. 1  Li!: 
Fr.  Reg.  134.  137. 
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in  such  a  term,  and  it  be  certified,  that  there  is  none  ;  and  afterwards  there 
are  two  scire  facias^s  and  tiichil  returned,  and  the  roll  marked  for  reversal, 
before  the  reversal  entered,  there  may  be  another  certiorari.  R.  2  Cro. 
277.     1  Bui.  21. 

By  the  st.  4  &  5  Ann,  16.  the  plaintiff's  or  demandant's  attorney  shall 
file  his  warrant  of  attorney  with  the  proper  officer  the  same  term  he  de- 
clares, and  the  attorney  for  the  defendant  or  tenant  the  same  term  he  ap- 
pears, under  the  penalties  inflicted  on  attornies  by  any  former  law.  (e) 

[*]In  a  scire  facias  the  warrant  pf  attorney  ought  to  be  entered  at  the  re- 
tarn  of  the  scire  facias.     Sal.  603. 

But  a  judgment  shall  be  good,  if  it  be  entered  by  the  plaintiff  at  any  time 
before  the  defendant  pleads.     R.  2  Mod.  Ca-  77. 

By  the  common  law,  the  default  of  a  warrant  of  attorney,  or  a  misprision 
in  it,  was  error ;  but  the  misprision  (/)  shall  be  now  amended,  and  the  de- 
fault (g)  of  a  warrant  after  verdict  shall  be  aided.  Vide  Amendment,  (E 
1.2.)  W 


(e)  1.  Upon  this  act  of  parliament  K.  B.  made  a  rule,  that  the  defendants  attorney,  at 
the  time  of  his  appearance,  shall  give  the  plaintiff's  attorney  the  warrant  of  attorney  for 
the  defendant ;  and  at  the  time  of  delivering  the  copy  of  the  declaration,  or  takiqg  it  out 
of  the  office  when  filed,  shall  pay  foarpence  for  the  said  warrant,  which  warrant  of  attor- 
ney the   plaintiff's  attorney  shall  file  with  the  officer  appointed  for  filing  it,  at  the  same 
time  he  files,  or  ought  to  file,  the  warrant  of  attorney  for  the  plaintiff;  and  if  the  defend-* 
ant's  attorney  refuses  to  pay  for  the  same,  the  plaintiff's  attorney  may  sign  judgment.     R. 
M.  5  Ann.  2  K,  B.— 2.  Notwithstanding  these  regulations,  however,  it  has  been  determin- 
ed that  the  warrant  of  attorney  may  be  filed,  so  as  to  support  the  proceedings,  at  any  time 
ptndeni*  Ji/e,  or  before  final  judgment ;  though  the  attorney  may  be  fined  for  not  filing  it  m 
due  time.     Dyer  180.  225.     Cro.  Jac.  277.     March  121.     8  Mod.  77.     1  Str.  526.     2  Str. 
807.     Fitzg.  191.     1  Wils.39.  183.— -3.  And  the  plaintiff  in  K.  B.  cannot  now  sign  judg- 
ment lor  defendant's  refusing  to  pay  fourpence  for  the  warrant  of  attorney  when  a  copy  of 
the  declaration  is  del  ire  red  to  him.     4  T.  R.  370.-— 4.  It  was  anciently  the  course  of  the 
K.  B.  to  enter  the  warrants  of  attorney  upon  a  particular  roll,  kept  for  that  purpose.     1 
Salk.  88. — 5.  But  this  course  was  altered  in  the  time  of  Wright,  C.  J.  who  caused  them  to 
be  entered  on  the  top  of  the  issue  roll.     Ibid.     R.  £.  4  Jac.  2  K.  B. — 6.  As  the  practice  is 
at  this  day.    Tidd,  87. — 7.  In  C.  B.  they  are  still  entered  by  the  clerk  of  the  warrants  on 
distinct  rolls,  which  are  filed  in  the  bundle  of  common  rolls  in  that  court.     Ibid. — 8.  And  it 
is  a  rule  that  the  clerk  of  the  treasury  shall  not  sign  or  seal  any  record  of  nisi  prius,  unlese 
the  same  be  first  signed  or  stamped  by  the  clerk  of  the  warrants  or  his  deputy  ;  nor  shall  the 
exigentur  receive  any  pluric*  capias,  in  order  to  make  an  exigent  or  proclamation  thereon, 
before  the  same  is  so  signed  or  stamped.     R.  H.  2  &  3  Jac.  2.  C.  P. — 9.  And  no  judgment 
whatever,  except  final  judgments  upon  posleas  and  writs  of  inquiry,  and  nonprosses,  shall  be 
signed  by  any  of  the  protbonotaries,  unless  the  stamp  of  the  clerk  of  the  warrants  be  first 
impressed  on  the  paper  whereon  such  judgment  is  to  be  signed,  whereby  it  may  appear  that 
warrants  of  attorney  are  duly  filed.     R.  M.  5  G.  2  C.  P.     Et  vide  R.  T.  35.  H.  6.  s.  4.     R. 
PI.  14  &  15  Car.  2.  reg.  2.  C  P.— 10.  The  stamp  acts  subject  to  a  duty,  and  enjoin  the  fil- 
ing of  the  warrant  of  attorney.    Tidd,  86,  88. 

(/)  8  H.  6.  c.  12.     Dougl.  1 14. 

ii)  32  H.  8.  c.  30.     1 8  KHz.  c.  14.     Vide  1  Wils.  85. 

(A)  1.  Tine  security  usually  given  by  defendant  to  plaintiff,  on  compromising  an  actios, 
and  which  is  also  frequently  given  where  no  action  is  depending,  is  a  warrant  of  attorney ; 
so  called  from  its  authorising  the  attorney  or  attornies  to  whom  it  is  directed  to  appear  for' 
the  defendant  and  receive  a  declaration,  in  an  action  to  be  brought  against  him,  and  there- 
upon to  confess  the  same  action,  or  suffer  judgment  therein  to  pass  by  default.     Tidd,  570. 
—2.  And  by  a  rule  of  K.  B.  &  C.  P.  every  attorney  who  shall  prepare  any  warrant  of  at- 
torney to  confess  judgment,  which  is  to  be  subject  to  any  defeazance,  must  cause  such  de- 
feazance  to  be  written  on  the  same  paper  or  parchment  on  which  the  warrant  of  attorney 
is  written;  or  cause  a  memorandum  in  writing  to  be  made  on  such  warrant  of  attorney, 
containing  the  substance  and  effect  of  such  defeazance.    R.  M.  42  G.  3.  K.  B.     2  East, 
136.     R.  M.  43.  6.  3.  C.  P.     3  B.  &  P.  310.— 3.  In  the  construction  of  which  rule,  it 
is  held  not  to  be  sufficient  that  the  defeazance  of  a  warrant  of  attorney  shew  the  amount  of 
the  sum  secured  by  the  judgment;  it  must  also  notice  all  collateral  securities.    3  Taunt. 
235.—- 4.   But  the  consideration  of  a  judgment  need  not  be  indorsed  on  a  warrant  of  attor- 
ney.   3  Taunt.  465.-5.  And  if  a  warrant  of  attorney  be  given  to  confess  judgment  ab- 
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solutely  for  a  certain  sum,  although  it  be  understood  betweeen  the  parties  that  it  is 
given  only  to  indemnify  the  plaintiff  against  his  suretyship  for  a  smaller  sum,  that  is  not 
such  a  defeasance  as  is  necessary  to  be  indorsed  on  the  warrant  of  attorney  ;  and  the  plain- 
tiff need  not  defer  execution  till  the  contingency  happen.  3  Taunt.  235. — 6.  If  however 
the  attorney  neglect  to  insert  the  defeazance  when  requisite,  the  security  is  not  thereby 
avoided  against  the  innocent  party  ;  though  the  attorney  is  punishable.  14  East,  576. 
Vide  1  Mars.  533. — 7.  A  warrant  of  attorney  to  confess  judgment  need  not  be  by  deed, 
nor  does  it  require  an  attesting  witness.  5  Taunt.  264.-8.  'Whether  it  be  with  or  without 
a  release  of  errors,  if  given  as  a  security  for  the  payment  of  any  sum  or  sums  of  money,  or 
for  the  transfer  of  any  share  or  shares  in  any  of  the  government  or  parliamentary  stocks  or 
funds,  or  in  the  stock  and  funds  of  the  Bank  of  England,  or  of  the  East  India  or  South 
Sea  Company,  it  is  subject  to  the  same  duty  as  a  bond  for  the  like  purpose;  save  and 
except  where  such  payment  or  transfer  is  already  secured  by  a  bond,  mortgage,  or  other 
security,  which  has  paid  the  ad  valorem  duty  on  bonds  or  mortgages ;  and  also  except 
where  the  warrant  of  attorney  is  given  for  securing  any  sum  or  sums  of  money,  for  which 
the  person  giving  the  same  is  in  custody  under  an  arrest ;  and  in  those  cases  it  is  subject 
to  a  duty  of  one  pound.  55  6.  3.  c.  184. — 9.  A  defeazance  however  upon  a  warrant  of 
attorney  does  not  require  a  separate  stamp  from  that  upon  the  warrant  of  attorney.  1  N. 
R.  279.— 10.  "Every  warrant  of  attorney  should  be  given  voluntarily,  and  for  a  good  consid- 
eration.— 11.  Therefore  if  obtained  by  fraud,  the  courts  will  order  it  to  be  delivered  up,  and 
set  aside  the  judgment  and  proceedings,  if  any,  which  have  been  had  under  it.     Dougl.  196. 

5  Taunt.  478.— 12.  So  if  for  a  corrupt  and  usurious  consideration.  Cowp.  727.  1  B.  t  P. 
270.— 13.  Or  for  securing  an  annuity,  which  is  void  by  the  annuity  act.  17.  G.  3.  c.  26. — 
14.  Or  to  induce  the  plaintiff  to  live  in  prostitution  with  the  defendant.  James  v.  Hoskins, 
Tidd,  572* — 15.  But  where  securities  have  been  acted  on,  and  the  money  partly  paid  by 
the  borrower,  a  judgment  and  execution  will  not  be  set  aside  on  the  ground  of  usury,  except 
upon  the  terms  of  defendant's  repaying  the  principal  and  legal  interest.  1  Taunt.  413.— 
16.  And  court  will  not  decide  the  question,  whether  a  joint  stock  company  is  a  nuisance, 
within  6  G.  1.  c.  18.  upon  a  motion  to  set  aside  a  judgment  entered  upon  a  warrant  of  at- 
torney. 4  Taunt.  587.-17.  If  a  warrant  of  attorney  be  given  by  an  infant,  the  court  will 
order  it  to  be  delivered  [*]up.  1  H.  Bl.  75.  Chambers  v.  Burnett,  Tidd,  572 — 18.  So  if  by 
one  of  several  executors  to  confess  a  judgment  against  all.  1  Sir.  20.— 19.  And  a  joint 
warrant  of  attorney  to  confess  a  judgment  by  an  infant  and  another,  may  be  vacated  against 
the  infant  only.  4  Taunt.  587- — 20.  But  where  a  young  man  gave  bills  to  the  amount  of  a 
gaming  debt,  and  when  they  were  due,  renewed  them  with  the  holder,  for  the  last  bills  when 
due  confessed  a  judgment  by  warrant  of  attorney,  court  would  not  set  aside  the  judgment, 
unless  he  could  affect  the  holder  of  the  bills  with  notice,  but  permitted  him  to  try  that  fact 
in  an  issue.  4  Taunt.  683.— 21.  A  warrant  of  attorney  given  to  confess  a  judgment  at  the 
suit  of  a  feme  covert,  is  void.  2  Wils.  3. — 22«  But  where  a  feme  covert  who  lived  by  her- 
self, and  acted  as  a/emc  *olt,  gave  a  warrant  of  attorney  to  confess  a  judgment,  and  after- 
wards moved  to  set  aside  the  judgment,  because  she  was  covert,  K.  B.  would  not  relieve 
her,  but  left  her  to  her  writ  of  error.  1  Salk.  400. — 23.  Where  a  defendant  ia  in  custody 
by  arrest,  it  is  a  rule  that  no  bailiff  or  sheriff's  officer  shall  presume  to  exact,  or  take  from 
him  any  warrant  to  acknowledge  a  judgment,  but  in  the  presence  of  an  attorney  for  the 
defendant,  who  shall  subscribe  his  name  thereto  ;  which  warrant  shall  be  produced  when 
the  judgment  is  acknowledged  ;  and  if  any  bailiff  or  sheriff's  officer  shall  offend  therein,  he 
shall  be  severely  punished ;  and  no  attorney  shall  acknowledge  or  enter  or  cause  to  be 
acknowledged  or  entered,  any  judgment  by  colour  of  any  warrant,  gotten  from  any  defend- 
ant being  under  arrest,  otherwise  than  as  aforesaid.     R.  E.  15  Car.  2.    2  K.  B-     R.  H.  14 

6  15  Car.  2.  reg.  4  C  P. — 24.  Upon  which  rule  defendant  is  considered  in  custody,  though 
the  officer  left  him  for  some  time,  whilst  the  plaintiff  got  from  him  the  warrant  of  attorney. 
Ca.  Fr.  C.  P.  128.— 25.  And  a  defendant,  lodging  within  the  rules  of  the  fleet,  at  iht 
house  of  the  officer  who  arrested  him,  and  who  was  his  security,  to  the  warden,  was 
deemed  to  be  a  prisoner  within  the  meaning  of  the  rule.  2  Blk.  1297.  Et  vide  Id.  1097.— 
26.  But  it  having  been  deemed  sufficient  for  the  plaintiff's  attorney  to  be  present  and  sub- 
scribe the  warrant,  as  attorney  for  the  defendant.     2  Str.   1245 27.  Another  rule  was 

made  in  K.  B.  that  no  warrant  of  attorney,  executed  by  any  person  in  custody  of  a  sheriff 
or  other  officer  for  the  confession  of  judgment,  shall  be  valid  or  of  any  force,  unless  there 
be  present  some  attorney  on  the  behalf  of  such  person  in  custody,  to  be  expressly  named 
by  him,  and  attending  at  his  request,  to  inform  him  of  the  nature  and  effect  of  such  warrant 
of  attorney,  before  the  same  is  executed ;  which  attorney  -shall  subscribe  bis  name  as  a  wit- 
ness to  the  due  execution  thereof.  R.  E.  4  G.  2.  K.  B.  2  Str.  902.  Cowp.  281.— 28. 
And,  to  prevent  frauds  and  impositions  in  the  execution  of  warrants  of  attorney  for  con- 
fessing judgments,  a  rule  was  made  in  C.  B.  that  every  warrant  of  attorney  for  confessing 
judgment  shall  be  read  over  by  the  person  who  is  to  execute  the  same,  or  by  some  other 
person  to  him,  before  the  execution  thereof;  and  that  if  judgment  shall  be  entered  up  on 
any  such  warrant  of  attorney,  which  shall  not  be  so  read  over  as  aforesaid,  such  judgment 
upon  motion  may  be  set  aside  as  irregular.  R.  T.  14  &  15  6.  2.  C.  P.— 29.  But  this 
latter  rule  appears  to  be  disused.    2  H.  B.  383.— 30.  The  object  of  these  rules,  was  not 
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merely  to  procure  the  attendance  of  an  attorney,  to  explain  the  nature  of  the  instrument 
to  be  executed,  but  also  to  advise  the  defendant  confidentially  and  as  a  friend  ;  and  rules 
thus  framed  for  the  protection  of  a  prisoner  cannot  be  waived  by  him,  when  in  a  situation 
where  he  is  incapable  of  exercising  his  judgment.  Tidd,  574.— 31.  Therefore  where  a 
defendant  in  custody  executes  a  warrant  of  attorney  to  confess  a  judgment,  there  must 
be  an  attorney  present  on  his  part ;  the  presence  of  the  plaintiff's  attorney  being  insufficient, 
though  the  defendant  consent  to  his  acting  as  his  attorney  also.  7  T.  R.  8.  1  Cast,  243. 
— 32.  And  if  a  prisoner  on  mesne  process  give  a  warrant  of  attorney,  the  rule  that  his 
attorney  must  be  present  is  not  dispensed  with,  though  two  other  persons  not  in  custody  join 
m  the  warrant.  2  Taunt.  49. — 33.  The  presence  of  an  attorney's  clerk  is  not  sufficient. 
Barnes,  49. — 34.  And  the  above  rules  have  been  construed  to  extend  to  warrants  of  at- 
torney executed  abroad.  2  Str.  1247 35.  But  still  it  is  sufficient,  if  there  be  an  attor- 
ney present  on  behalf  of  the  defendant,  though  he  be  not  an  attorney  of  the  same  court 
in  which  the  judgment  is  to  be  entered.  1  Str.  530.  Barnes,  44. — 36.  And  if  defendant 
himself  be  an  attorney,  or  practise  as  such,  it  is  deemed  sufficient,  though  no  other 
attorney  be  present  on  his  behalf.  Barnes,  37.  Ca.  Pr.  C.  P.  94. — 37.  So  a  warrant 
of  attorney  confessed  by  a  defendant  in  custody  is  good,  where  an  attorney  is  present 
on  his  behalf,  though  he  be  a  total  stranger  to  the  defendant,  and  introduced  by  the 
plaintiff's  attorney.  4  Taunt.  797. — 38.  These  rules  only  extend  to  warrants  of  at- 
torney given  by  a  defendant  in  custody  upon  mesne  process  in  a  civil  action  to  a  plain- 
tiff at  whose  suit  he  is  in  custody.  2  Str.  1245.  Cowp.  281.  1  T.  R.  715.  7  T.  R. 
19.  4  T.  R.  433.  5  Mod.  144.  Ld.  Rd.  797.  3  Burr.  1792.  Cowp.  142.  1  East, 
241. — 39.  And  where  a  warrant  of  attorney  was  executed  in  the  presence  of  an  at- 
torney's clerk,  and  it  appeared  from  the  defendant's  affidavit  that  he  was  the  more  induced 
[#]to  execute  it,  because  he  had  been  informed  that  if  he  did  execute  it  under  an  arrest, 
and  without  his  attorney  being  present,  it  would  be  void,  the  court  refused  to  set  aside 
the  proceedings.  Cowp.  142.— 40.  On  the  other  hand,  though  the  case  is  not  strictly 
within  the  rule,  yet  the "  courts  will  sometimes  interfere  and  give  relief  under  particular 
circumstances.— 41.  Thus  if  it  could  be  shewn  that  a  party  even  in  execution,  had  been 
prevailed  on  to  acknowledge  a  judgment  for  more  money  than  was  really  due,  the  courts 
would  give  relief.  Cowp.  142. — 42.  And  where  interlocutory  judgment  being  signed 
against  a  prisoner  in  custody  of  the  marshal,  the  plaintiff's  attorney  took  a  cognovit  from 
him  for  2002.  with  a  defeazance  on  paying  491.  (the  real  debt)  and  costs,  but  no  attorney 
was  present  on  the  part  of  the  defendant ;  though  this  case  was  not  strictly  within  the  rule, 
which  only  mentions  prisoners  in  custody  of  sheriff's  officers,  yet  the  court  interfered.  3 
T.  R.  6 1 6. ;  et  vide  1  East,  242.  (a)— 43.  By  the  course  of  the  courts  a  warrant  of  attor- 
ney given  to  confess  a  judgment  is  not  revocable  ;  and  if  the  party  giving  endeavour  to  re- 
voke it,  the  court  will  notwithstanding  give  the   other  party  leave  to  enter  up  judgment. 

Ld.  Rd.  766.  850.     1  Salk.  87.     7  Mod.  93.     2  Esp.  N.  P.  C.  563 44.  But  the  death  of 

either  party,  is  generally  speaking*,  a  countermand  of  the  warrant  of  attorney.  Co.  Litt. 
62.  b.  1  Vent.  210. — 45.  And  therefore  upon  a  motion  to  enter  up  judgment  in  an  old  war- 
rant of  attorney,  if  it  appear  to  the  courts  that  either  party  is  dead,  they  will  not  grant  the 
motion.  2  Str.  718.  1081.  8  T.  R.  257.  Vin.  Abr.  tit.  Judgment  W.  7.  Barnes,  270. 
—46.  Yet  if  the  warrant  of  attorney  be  to  enter  up  judgment  at  the  suit  of  A.,  his  executors 
or  administrators,  it  seems  that  on  the  death  of  A.  the  courts  will  give  his  executors  or  ad- 
ministrators leave  to  enter  up  judgment  thereon.  Barnes,  44,  45.-47.  And  if  either  party 
die  in  vacation,  within  a  year  after  giving  the  warrant  of  attorney,  judgment  may  be  enter- 
ed up  of  course  at  any  time  after  in  that  vacation.  T.  Raym.  18.  Ld.  Rd.  766.  850. 
Salk.  87.  7  Mod.  2.  93.  2  Str.  882.  3  P.  Wms.  399.  6  T.  R.  368.  7  T.  R.  20.  Ca. 
Pr.  C.  P.  11.  Willes,  427,  8.  Barnes,  267,  8.  270. ;  sed  vide  Ca.  Pr.  C.  P.  6 — 48.  And 
it  will  be  a  good  judgment  at  common  law  as  of  the  preceding  term,  though  it  be  not  so 
upon  the  statute  of  frauds  in  respect  of  purchasers,  but  from  the  signing.  1  Salk.  401.  7 
Mod.  39.  93.  6  T.  R.  368.  7  T.  R.  20. — 49.  And  even  where  the  party  dies  after  the 
year,  if  the  courts  can  be  prevailed  upon  to  grant  a  rule  for  entering  up  judgment,  they 
will  not  afterwards  set  it  aside.  2  Str.  882.  1081.  Vin.  Abr.  tit.  Judgment,  W.  7.  Barnes, 
270. — 50.  Where  the  warrant  is  given  at  the  suit  of  two  persons,  judgment  may  be  enter- 
ed up  thereon,  after  the  death  of  one  of  them,  in  the  name  of  the  survivor.  Barnes,  40.  Id. 
48;  1  Wila.  312.  Say.  Rep.  5.  2  Blk.  1301.  2  M.  &  S.  76.  But  see  Barnes,  45.— 51. 
And  in  C  P.  where  a  warrant  was  given  by  two  persons  to  enter  up  judgment  on  a  joint 
bond  against  me  not  us,  the  court,  after  the  death  of  one  of  them,  gave  leave  to  enter  up 
judgment  against  the  other.  Barnes,  53 — 52.  But  in  K.  B.  a  joint  warrant  of  attorney 
given  to  enter  up  judgment  against  us,  upon  a  joint  and  several  bond^  will  not  authorise  the 
entering  up  judgment  against  the  survivor  only.  15  East,  592. — 53.  And  a  judge  at  cham- 
bers will  never  make  an  order  for  entering  up  judgment  on  a  warrant  of  attorney  against  a 
surviving  defendant.  Tidd,  577. — 54.  When  a  warrant  of  attorney  is  given  to  a  feme  sole, 
who  marries  before  judgment,  the  authority  is  not  deemed  to  be  countermanded  or  revok- 
ed, because  it  is  for  the  husband's  advantage.  12  Mod.  383.  7  Mod.  53.  1  Salk.  117. 
Barnes,  45.-55.  And  therefore  notwithstanding  the  marriage,  judgment  may  be  entered  up 
in  the  names  of  the  husband  and  wife*— 56.  But  in  order  to  warrant  this  entry,  there  should 
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be  a  previous  application  to  the  court,  founded  on  an  affidavit  of  the  marriage.  3  Burr.  1471. 
-—67.  And  in  one  case  it  was  ruled  upon  motion,  that  if  a  woman  give  a  warrant  of  attor- 
ney, and  then  marry,  the  plaintiff  may  Ale  a  bill  and  enter  judgment  against  both  husband 
and  wife,  by  the  practice  of  the   court     1   Show.  91.     Say.    Rep-  60.     3  Burr.   1470. — 
58.  But  in  a  subsequent  case  it  is  said,  that  if  a.  feme  sole  give  a  warrant  to  confess  a  judg- 
ment, and  marry  before  it  is  entered,  the  warrant  is  countermanded,  and  judgment  shall  not 
be  entered  against  husband  and  wife,  for  that  would  charge  the  husband.     1  Salk.  399. 
7  Mod.  53*  but  per  Tjdd  quart,  577.-59.  In  entering  up  judgment  on  a  warrant  of  attor- 
ney, the  authority  given  by  it  must  be  strictly  pursued. — GO.  Therefore  if  a  plaintiff  en- 
ter up  judgment  in  debt  on  a  mutuolus,  on  a  warrant  of  attorney   to  enter  up  judgment 
in  debt  on  bond,  it  will  be  set  aside.     8  T.  R.   153.     Tidd,  577.  n. — 61.  So  if  a  warrant 
of  attorney  be  given  to   appear  and  confess  judgment  of  a  particular  term,  the  judg- 
ment should  be  entered  accordingly  of  that  term,  and  cannot  be  entered  of  any  other. 
1  Mod.  1.     7  Mod.  53. — 62.  But  if  the  warrant   be  given  to  appear  and  confess  judg- 
ment generally ;   or,   as  is  most  usual,  of  a  particular  or  any    subsequent   term,  judg- 
ment may  be  entered  of  any  term  after  giving  the  warrant.    Ibid.— 63.  Where  a  war- 
rant of  attorney  was  given  in  vacation,    and  judgment   was   entered  up  thereon  as  of 
the  preceding  term,  it  was  set  aside,  on  account  of  the  danger   that   might    otherwise 
[*] ensue  to  purchasers.     1  Sid.  222.-64.  This,  however,  was  before  the  statute  of  frauds, 
by  which  judgments  affect  purchasers  only  from  the  time  of  signing.  Tidd,  578.  n.— 65.  And 
where  a  warrant  of  attorney  was  given  to  confess  judgment,  at  the  suit  of  an  executor,  as 
of  the  preceding  term,  when  the  testator  was  living,  and  the  judgment  was  entered  up  ac- 
cordingly, the  court  held  it  to  be  irregular.    2  Str.  1 121. — 66.  Within  a  year  and  a  day 
next  after  the  date  of  the  warrant,  judgment  may  be  entered  of  course,  without  applying 
to  the  court  or  a  judge.    Tidd,  578.-67.  But  if  it  be  not  entered  within  that  time,K.  B. 
may  be  moved  in  term  time  ;  or  if  the  warrant  of  attorney  be  not  above  ten  years  old,  an 
application  may  be  made  to  a  judge  in  vacation,  for  leave  to  enter  up  the  judgment  in  an 
affidavit  of  the  due  execution  of  the  warrant  of  attorney,  that  the  debt  or  part  of  it  is   still 
due,  and  that  the  parties  are  living.  3  Salk.  322.  7  Mod.  94.  6  Mod.  2X2.  1  Wils.  36.  Tidd, 
678. — 68.  If  the  warrant  be  above  ten  years  old,  the  application  must  be  made  to  the  court. 
Tidd,  578. — 69.  And  where  it  is  above  twenty,  there  must  in  general  be  a  rule  to  shew 
cause*      Ibid. — 70.  But  where  upon  such  a  warrant  of  attorney  the  party  had  admit- 
ted the  debt  within  two  months  preceding  the  motion,  the  court  granted  it  absolute  in  the 
first  instance.     Blakeley  v.  Vincent,  Tidd,  578. — 71.  In  C.  B.  if  a  warrant  of  attorney  to 
enter  judgment  be  above  a  year,  and  under  ten  years  old,  leave  to  enter  judgment  may 
be  given  by  a  side  bar  or  treasury  rule.     Barnes,  47.-72.  And  accordingly  the  practice 
in  that  court  is,  for  the  plaintiff's  attorney  to  move  at  side  bar  on  the  first  day  of  term, 
or  in  the  treasury  chamber  on  other  days,  for  leave  to  enter  up  judgment,  which  is  grant- 
ed of   course,    on  the   usual  affidavit ;    and    thereupon  the   secondaries    will   draw    up 
the  rule.     Tjdd,  579.-73.    In  vacation  a  judge  at  chambers  will  make  an  order   for 
entering  up  the  judgment.     Ibid — 74.  But    if  it  be  above  ten    years    old,    the    court 
must  be    moved.     Barnes,   47.-75.    If  under    twenty,    the    common    affidavit,    of   the 
due  execution   of  the  warrant,    that  the  debt  is  unpaid,  and  parties  living,  is  sufficient 
to  induce  the  court  to  grant  an  absolute  rule.     Ibid.— 76.  But  if  the  warrant  be  above 
twenty  years  old,  the  rule  must  be  to  shew  cause  and  served  on  the  defendant.    Ibid. 
Et  vide  Ca    IV.     C  P.    145,   146— 77.  And  where  judgment    had    not    been    entered 
within  a  year  and  a  day,  on  a  warrant  of  attorney  given  with  a  post  obit  bond,  and  the 
obligee  did  not  apply  for  leave  to  enter  it  till  after  the  death  of  the  person  on  whose  death 
it  was  payable,  C  P.  would  not  grant  leave  without  a  rule  to  shew  cause,     f  H.  Bl.  94. 
— 78.  An  affidavit  of  the  due  execution  of  a  warrant  of  attorney,  fcc.  sworn  before  a  jus- 
tice of  the  peace  at  Edinburgh  has  been  deemed  insufficient  for  entering  up  judgment  on 
an   old  warrant  of  attorney.     Knight  v.  Hennell,   Tidd,   579. — 79.  It  should  have  been 
sworn  before  a  lord  of  session.     Sinclair  v.   Assignees  of  Rentoul.     Ibid. — 80.  And  where 
it  appeared  by  the  plaintiff 's  affidavit,  that  she  was  resident  in  an  enemy's  country,  C*  P. 
refused  to  allow  judgment  to  be  entered  on  an  old  warrant  of  attorney.     2  N.  R.  97.— 81. 
In  general  the  affidavit  of  the  due  execution  of  the  warrant  of  attorney  should  be  made  by 
the  subscribing  witness :  and  if  he  cannot  be  met  with,   the  court  must  be   informed  by 
affidavit  of  the  endeavours  which  have  been  made  to  find  him,  before  they  will  admit  sec- 
ondary evidence.    4  Taunt.  132.— 82.  But  if  A.  agree  to  acknowledge  an  old  warrant  of 
attorney  given  by  him,  so  as  to  enable  B.  to  enter  up  judgment  thereon,  judgment  may  be 
entered  up  under  a  judge's  order,  in  O*  P.  withoutan  affidavit  of  the  subscribing  witness. 
2  B.  &  P.  85 — 83.  And  where  the  plaintiff,  being  a  lunatic,  did  not  swear  that  the  money 
was  unpaid,  but  another  did  who  had  received  the  interest  upon  the  bond  for  three  years, 
ever  since  the  plaintiff  was  lunatic,  C.   P.  held  this  to  be  sufficient     Barnes,  42.— *4.  In 
K.  B.  if  defendant  reside  in  town,   it  should  appear  that  he  was  alive  at  a  certain  time, 
within  two  or  three  days  ;  or  if  in  the  country,  within  a  week  or  ten  days,   before  the  ap- 
plication is  made  ;  an  affidavit  that  he  was  alive  on  or  about  a  particular  day,  bei  ng  deemed 
insufficient.    Tid4>  580t— 05.  And  if  the  application  be  made  to  the  court,  it  should  ap- 
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[+](B  9.)  How  long  hie  authority  continues. 

If  an  attorney  be  retained,  his  authority  continues  'till  the  end  of  the 
cause,  or  a  countermand,  (a)     1  Rol.  291. 1.  25. 

And  no  other  can  intermeddle  without  his  consent  or  death.  2  Rol. 
456. 

And  his  authority  cannot  be  countermanded  without  a  rule  of  court,  or 
the  order  of  a  judge  or  prothonotary,  and  notice  to  the  other  party,  or  his 
attorney.     Compl.  Att.  292. 

And  the  attorney  himself,  after  he  accepts  the  warrant,  or  takes  upon  him 
to  appear  for  any  person,  cannot  afterwards  refuse  to  be  his  attorney.  R. 
1  Sid.  3J.  (by 

So  if  he  has  a  special  authority  for  a  time  certain,  which  expires  before 
the  cause  determines,  he  continues  attorney.     1  Rol.  291'.  1.  25. 

So,  if  a  plea  in  C.  B.  be  removed  upon  a  demand  of  conuzance,  the  at- 
torney continues  his  attorney  in  the  franchise.     R.  1  Rol.  290.  1.  45. 

So,  if  after  conuzance  granted  it  be  remanded,  the  same  attorney  con- 
tin  ues.     1  Rol.  290.  1.  48. 

So,  if  a  judgment  in  C.  B.  be  reversed  in  B.  R.  for  error  in  the  process, 
and  it  be  proceeded  upon  there  on  the  original,  the  attorney  in  C.  B.  con- 
tinues attorney  in  B.  R.     1  Rol.  290.  1.  50. 

So  at  the  day  given  for  wager  of  law,  the  attorney  may  plead  a  release 
puis  darrein  continuance  ;  for  though  he  ought  to  make  his  law  in  person, 
the  authority    of  the  attorney  continues.     1  Rol.  291.  1.  5. 

So  the  plaintiff  may  enter  a  remittit  damnaby  attorney,  and  it  need  not 
be  in  propria  persona*     1  Sal.  89. 

(B  10.)  When  it  determines. 

But  the  authority  of  an  attorney  determines  by  the  judgment  2  Inst. 
378.      1  RoK  291.  1.  10. 

\  In  Jackson  d.  M'Crear.  Bartlet,  8  Johns.  Rep.  361.  and  Kellogg  r. 
Gilbert,  10  Johns.  Rep.  220.  this  doctrine  was  recognized  ;  and  it  was 
accordingly  held,  that  the  plaintiff's  attorney  could  not,  by  virtue  of  his 
general  character  as  attorney,  discharge  the  defendant  from  custody  on 
execution,  without  satisfaction,  as  a  special  authority  from  the  plaintiff. 
A  similar  opinion  had  been  previously  intimated,  in.  Crary  and  Morgan 
v.  Turner,   6  Johns.   Rep.   53.     On  the  same  principle,   it  was  held,  in 


pear  that  the  defendant  was  alive  during  the  same  term  ;  for  then,  though  he  should  be 
since  dead,  yet  the  judgment  by  relation  back  to  the  first  day  of  the  term  will  appear  to 
have  been  given  in  his  life  time.  Tidd,  580. — 88.  In  C.  P.  it  must  in  general  appear  by 
the  affidavit  that  the  party  was  alive  within  a  fortnight  before  the  making  of  the  application. 
Ibid.     Imp.  C.  P.  475.-87.  Bat  where  the  defendant  resides  abroad,  a  longer  time  is  of 

course  allowed,  according  to  circumstances.  Barnes,  54.  256.  Ca.  Pr.  C  P.  145.  Willes, 
66.-88 .  The  judgment  upon  a  warrant  of  attorney  being  in  debt,  is  always  final ;  and 
signed  in  like  manner  as  a  final  judgment  by  confession  or  default  in  an  adverse  suit.  Tidd, 
580.-T-89.  And  by  a  rule  ofK.  1$.  and  C  P.  no  judgment  can  be  signed  upon  any  warrant, 
authorising  an  attorney  to  confess  judgment,  without  such  warrant  being  delivered  to,  and 

filed  by  the  clerk  of  the  dockets  ;  who  is  ordered  to  file  the  warrants,  in  the  order  in  which 
tl*ey  are  received.  R.  M.  42.  O.  3.  2  East,  136.  R.  M.  43  6.  3.  3B.  &  P.  310.— 
90,  The  day  book  kept  at  the  judgment  office  is  not  evidence  to  prove  the  time  of  signing 
the  judgment ;  but  an  office  copy  of  the  judgment  ought  to  be  produced,  or  the  docket  of 
the  judgment .     5  Esp.  177.    Tidd,  570,  58 1 . 


(a)  Either  by  the  act  of  the  principal  or  death  of  the  attorney. 


(6)  And  it  is  said  to  be  his  duty  to  proceed  in  the  suit,  although  his  client  neglect  to 
bring  him  money.     Say.  Rep.  173. 
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Richardson  v*  Talbot,  2  Bibb,  282.  that  after  obtaining  judgment,  he  could 
not,  without  a  new  warrant,  bring  a  scire  facias  to  revive,  or  a  writ  of  error 
to  reverse,  such  judgment.  \ 

And  therefore  after  judgment  he  cannot  release  damages.  1  Rol.  291.  I. 
10.  cont.     1  Sal.  89. 

Or  acknowledge  accord  by  the  defendant  with  the  plaintiff.  1  Rol.  291. 
1.  15. 

Yet  after  judgment,  the  attorney  may  sue  execution  within  the  year,  with- 
out a  new  warrant.     2  Inst.  378.  (c) 

And  if  he  sue  execution  within  the  year,  he  may  prosecute  it  after  the 
year.     2  Inst.  378. 

So  he  may  sue  a  scire  facias  against  bail.  1  Sal.  89.  (d)  {  S.  P.  Dear- 
born v.  Dearborn,  15.  Mass.' Rep.  316.  319.  } 

{  So,  having  received  a  note  from  his  client  to  collect,  he  may,  by  his 
general  retainer,  bring  a  second  suit  on  the  note,  after  being  non-suited  in 
the  first,  for  want  of  sufficient  proof  of  the  execution  of  the  note.  Scott  v. 
Elmendorf,  12  Johns.  Rep.  317.  So  he  may  submit  his  client's  cause  to 
arbitration.     Holker  &  al.  v.  Parker,  7  Cranch,  436.  } 

[*]Though  after  the  scire  facias  returned,  there  ought  to  be  a  new  war- 
rant of  attorney ;  for  it  is  a  new  action.  R.  1  Sal.  89.  {  Gonnigal  v. 
Smith  &  al.   6  Johns.  Rep.  108.  \ 

So  after  judgment  he  may  acknowledge  satisfaction  upon  record  on  re- 
ceipt of  the  money.     1  Rol.  291.  1.  17.     1  Rol.  366.  > 

So,  though  he  receives  nothing.  1  Rol.  291.  1.  20.  Cont.  per  Coke,  1 
Rol.  366.  but  Dod.  and  the  clerks  accord.     1  Rol.  367. 

\  As  an  attorney  represents  the  party  only  in  court)  he  cannot  enter  into 

(B  10.  a.)  Limitation  of  it. 

private  or  executory  contracts.     Herbert  v.  Alexander,  2  Call.  503. 

He  cannot  purchase  land,  for  his  client,  sold  under  an  execution  issued 
in  the  cause.     Beardsley  &  al.  x>.  Root,  11  Johns.  Rep.  464. 

He  cannot  compromise  his  client's  debt.  Holker &al.  v.  Parker,  7  Cranch, 
436. 

He  cannot  enter  a  retraxit ;  that  being  a  perpetual  bar,  and  equivalent 
to  a  release.     Kellogg  v.  Gilbert,  10  Johns.  Rep.  221.     Vide  (B  10.)  \ 

(B  11.)  When  he  shall  be  removed. 

So  the  party,  with  the  licence  of  the  court,  may  discharge  his  attorney. 
Pr.  Reg.  2.  4. 

But  if  the  plaintiff  after  judgment  receives  the  money,  and  gives  a  war- 
rant to  an  attorney  to  acknowledge  satisfaction,  but  before  satisfaction  ac- 
knowledged revokes  his  warrant ;  the  court  will  not  suffer  process  upon  the 
judgment,  without  their  licence.     Ray.  69. 

Cc)  1.  Gilb.  Exec.  92,  93.  Run.  Eject.  428.  2  B.  &  P.  357 — 2.  Bat  the  plaintiff  in 
the  C-  P.  may  sue  out  execution  by  a  different  attorney  from  the  attorney  in  the  cause, 
without  obtaining  an  order  of  court  for  changing  the  attorney.     2  B.  &  P .  357. 

(</)  1.  A  warrant  of  attorney  for  the  plaintiff  in  the  action  against  the  principal,  cannot 
extend  to  a  scire  facias  against  the  bail.  1  Salk.  89.  2  Salk.  603.  Ld.  Rd.  1252 — 2.  Nor  to 
revive  the  judgment.  Cro.  Eliz.  177.  2  Ld.  Rd.  1048. — 3.  And  as  z  scire  facias  is  a  new 
action,  it  may  be  sued  out  by  a  new  attorney,  without  leave  of  the  court  for  changing  the 
attorney,  or  giving  notice  that  the  old  attorney  is  changed.  Say.  Rep.  218.  •{  Gonnigal  r. 
Smith  &  al.  6  Johns.  Rep.  106.  108  }> — 4.  So,  defendant  in  the  original  action  need  not 
obtain  a  judge' a  order  to  change  his  former  attorney,  upon  bringing  a  writ  of  error*  7  T. 
R.  337.  Tidd.  84. 
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So,  if  the  defendant  gives  a  warrant  for  appearance,  he  cannot  revoke 
his  warrant  till  appearance.     Sti.  Pr.  Reg.  2.(a) 

(B  12.)  New  attorney  made. 

By  the  st.  4  H.   8.  18.   if  an  attorney  die,  or  be  removed,  the  justices 
shall  make  another  in  his  place. 

(B  13.)  What  will  be  a  contempt  to  the  court.(6) 


So  an  attachment  lies  against  any  one  who  abuses,  or  does  not  pay  obedi- 
ence^) to  the  process,  or  injunction  of  the  court.  Vide  in  Chancery, 
(D3.) 

So,  if  he  misbehave  himself  in  the  view  of  the  court.     Vide  Leet,  (N  1.) 
So,  if  he  practice  fraud  or  vexation  to  another,   under  colour  of  a  legal 
procedure:  as,  if  he  make  a  lease  to  A.  of  the  lands  of  B.  and  afterwards 
procures  A.  to  bring  an  ejectment  against  the  casual  ejector*     Sav.  31. 

(a)  1.  When  an  attorney,  having  been  retained  to  defend  a  cause  has  undertaken  to 
appear,  the  defendant  is  not  allowed  to  countermand  the  appearance  after  his  retainer, 
R.  M.  1654.  s.  10.  K.  B.  R.  M.  1654.  s.  13.  C  B. — 2.  Bat  after  appearance  he  may 
change  his  attorney  by  rule  of  court,  or  order  of  a  judge,  on  payment  of  what  is  due  to  him. 

1  Lil.  Pr.  Reg.    134.  143.     8  Mod.  306.     13   Mod.  440 3.  For  this  purpose  a  summons 

should  be  taken  out,  and  judge's  order  obtained  thereon  ;  a  copy  of  which  order  Should  be 
served  on  the  opposite   attorney.     Tidd,  85. — 4.  And  it  is  not  necessary  on   changing  an 
attorney,  to  .file  a  new  warrant.     1  Taunt.   44. — 5.  When  an   attorney  is   thus  changed, 
the  attorney  newly  coming  in  is  bound  to  take  notice,  at  his  peril,  of  the  rules  to  which  the 
former  attorney  was  liable.     R.  M.  1654.  s.  10.  K.  B.     R.  M.  1654.  a.  13.  C  P.— 5.  And 
till  an  order  is  obtained,  the  opposite  party  and  his  attorney  are  justified  in  considering  the 
former  attorney    as  being  still  employed ;  and  are   not  bound  to  take  notice  of  any  pro- 
ceedings in  the  name  of  another  attorney.     Tidd,  85. — 6.  Therefore   payment  to  the  plain- 
tiff's late  attorney,  changed  without  leave  of  the  court,  has  been  held  to  be  good.     1  61k. 
8. — 7.   And  notice  of  justifying  bail,  or  a  plea  put  in,  by  a  new  attorney,  without  any  order 
for  changing  the  attorney   in  the  cause,  is  irregular  ;  nor  is  the  plaintiff  bound  to  accept 
such  notice  or  plea.     2  Blk.  1333.     Dougl.   3.     6  East,  549. — 8.  But  where  a  plea  had 
been  put  in  by  a  new  attorney,  without  any*>rdcr  for   changing  the  attorney,  C.  B.  held 
that  plaintiff  waived  the  irregularity,  by  taking  the  plea  out  of  the  office,  and  keeping  it. 
2'N.  ft.  509. — 9.  And  a  party    called  upon  to  shew  cause,  may  oppose  the  rule  in  person, 
after  an  order  has  been  obtained  for  changing  the  attorney,  although  a  copy  of  it  has  not 
been  served  on  the   opposite  party.     4  Taunt.  669. — 10.  If  an  attorney  die   pending  the 
suit,  his  warrant  is  determined.     I  Lil.  Pr.  R.  141. — 11.  And  it  is  necessary  to  give  notice 
to  the  opposite  party  of  the  appointment  of  a  new  attorney,  before   any  proceedings  can 
be  taken  by  him.     1  Taunt.   343. — 13.  And  if  the  party  who  employed  him,   having  no- 
tice of  his  death,  will  not  appoint  another  attorney,   his  adversary  may  proceed  in  the  ac- 
tion.    1  Lil.  Pr.  Reg.  137.     Sty.  P.  tt.  13.     2  Keb.  275.     Tidd,  84.  86. 

(6)  Vide  in  Attachment. 

(c)  1.  It  was  formerly  the  duty  of  attornies  to  appear  personally  in  the  K.  B.  on  or 
before  the  14th  day  of  Michaelmas  terra,  and  the  7th  day  of  every  other  term.  R.  M.  1654. 
s.  1.  R.  T.  14  Car.  3.  K.  B.  R.  M.  15  Eliz.  s.  1.  R.  M.  1654.  s.  I.  R.  E.  12  Jac.  1.  s. 
4.  R.  H.  14  &  15  Car.  2.  reg.  2.  C.  P. — 2.  And  they  are  required,  when  called  upon,  to 
attend  the  court  on  motions.  R.  E.  1656.  R.  E.  14  Car.  2.  K.  B. — 3.  The  judges  ou 
summonses — 4.  And  the  master  on  appointments.  R.  H.  15  Car.  2.  K.  B.— 5.  And  on 
every  appointment  to  be  made  by  the  master,  the  party  on  whom  the  same  shall  be  served, 
shall  attend  such  appointment,  without  waiting  for  a  second ;  or  in  default  thereof  the 
master  shall  proceed  ex  parte  on  the  first  appointment.  R.  H.  32  G.  3.  K.  B.  4T.  R. 
580. — 6.  But  it  is  a  rule,  that  no  attorney  or  other  person  shall  be  summoned  to  attend  any 
justice  of  K.  B.,  nor  any  matters  be  transacted  before  such  justice,  at  his  chambers  or 
elsewhere  out  of  court,  during  the  sitting  of  the  court  at  Westminster ;  and  all  orders  and 
other  transactions  so  to  be  made  by  such  j  uslices  shall  be  vacated.  R.  M.  11  G.  1.  K.  B. 
Ami  see  K.  T.  14  Car.  2.  K.  B.     R.  H.  17  G.  2.  C  P.     Tidd,  72. 
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(B  14.)  What  things  an  attorney  ought  not  to  do. 

By  the  st.  4  H.  4.  18*  attornies  shall  be  sworn  to  make  no  suit  in  a  foreign 
country. 

By  the  st.  W.  1 .  3  Ed.  1 .  29.  no  serjeant,  counter,  nor  any  other,  (which 
extends  to  attornies,  clerks  in  court,  and  others,  2  Inst.  214.)  shall  do  any 
manner  of  deceit,  &c.  or  consent  to  do  it,  to  beguile  the  court ;  and  if  he 
be  thereof  attainted,  he  shall  be  imprisoned  for  a  year  and  a  day,  and  if 
the  trespass  demand  a  greater  punishment,  it  shall  be  at  the  king's  pleasure. 

And  therefore,  if  an  attorney  by  an  habere  facias  seisinam,  which  falsely 
recites  a  recovery,  where  there  never  was  any,  gains  the  possession  of  the 
land,  and  ousts  another  of  his  freehold,  this  is  a  deceit  and  collusion  within 
this  statute.     2  Inst.  215. 

So,  if  he  bring  a  pracipe  quod  reddat  against  A.  whom  he  knows  to  have 
nothing  in  the  land,  with  intent  to  gain  the  possession  against  the  terreten- 
ant.     2  Inst.  215. 

So,  if  a  prisoner  in  the  compter  makes  an  obligation  for  20/.  to  A.  and 
procures  a  suit  upon  it  in  C.  B.  by  which  upon  an  habeas  corpus  he  may 
be  removed  to  the  Fleet ;  the  attorney  privy  to  this  does  a  deceit  within 
this  statute.     2  Inst.  215. 

So,  if  he  deliver  a  declaration  in  ejectment  to  a  man  who  feigns  himself 
tenant,  and  so  obtains  possession.  .  Mod.  Ca.  16. 

So  it  is  a  deceit,  if  an  attorney  takes  out  a  capias,  without  filing  an  origin- 
al.    2  Inst.  215.     Cro.  Car.  74. 

If  he  knowingly  plead  a  false  plea.     2  Inst.  215. 

If  he  raze  a  record.    Hob.  9. 

[*]If  be  procure  an  attorney  to  confess  an  action  for  the  other  party.  D. 
Hob.  9. 

If  he  falsify  or  forge  a  writ.     Cro.  Car.  74. 

If  he  appear  and  suffer  judgment  by  default  without  any  authority.  2 
Cro.  694. 

So,  if  an  attorney  at  the  day  when  a  trial  is  appointed  at  bar  will  not  put 
in  the  writ,  he  shall  be  committed.     4  Mod.  367. 

If  he  assign  infancy  for  error,  when  the  man  was  thirty  years  of  age.  1 
Mod.  41.     Sal.  516. 

If  he  discontinue  an  action  in  C.  B.  after  a  plea  in  B.  R.  of  the  action 
there  depending.     1  Mod.  41. 

If  he  plead  a  fact  which  he  knows  to  be  false.     Sal.  515. 

So  an  attorney  ought  not  to  prosecute  an  action  to  be  paid  in  gross  ;  for 
that  will  be  champerty.     Per  Hob.  117. 

So,  if  he  be  attorney  for  the  plaintiff,  and  acts  as  clerk  for  the  defendant 
in  the  star-chamber,  he  will  be  an  ambidexter.     Lit.  14. 

So  in  B.  R.     Cont.  Lit.  14. 

By  the  st.  3  Jac.  7.  if  an  attorney  or  solicitor  willingly  delay  his  client's 
cause  for  gain,  or  demand  by  his  bill  other  monies  than  were  disbursed,  the 
party  grieved  shall  have  an  action,  and  recover  his  costs  and  treble  damages, 
and  the  defendant  shall  be  discharged  from  being  an  attorney  or  solicitor  any 
more. 

And  upon  this  an  information  lies  for  extortion.  1  Mod.  5.  Dub.  1  Sid. 
434. 

But  an  action  upon  the  case  does  not  lie  against  an  attorney,  for  being  at- 
torney or  solicitorin  a  cause,  where  he  knew  there  was  nocause  of  action.  R. 
1  Mod.  209. 
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(B  15.)  How  the  misdemeanor  of  an  attorney  shall  be  punished. 

rBy  th?  St*  4  H*  4#  18*  if  an  attorne7  te  notoriously  found  in  default  (d) 
of  record  or  otherwise,  he  shall  forswear  the  court,  and  never  after  be  receiv- 
ed in  any  court  of  the  king,  (c) 

And  therefore,  where  an  attorney  sued  out  a  capias  without  an  original, 
he  was  struck  out  of  the  roll,  and  sworn,  that  he  be  not  an  attorney  in  any 
of  the  king's  courts.  20  H.  6.  37.  a.  2  Inst  215.  Cro.  Car.  74.  Lit. 
46.     4  Inst.  101. 

So  an  attorney,  who  gave  names  to  the  sheriff  to  be  returned  upon  a  jury, 
was  cast  over  the  bar.     Mo.  882.     1  Brownl.  44. 

So,  where  an  attorney  forges  a  capias.     Cro.  Car.  74. 
l*]Or  permits  another  attorney,  who  was  struck  out  of  the  roll,  to  prac- 
tise in  his  name.     Sti.  Pr.  Reg.  3.  (/) 

Or  enters  a  judgment  contrary  to  the  rule  of  the  court.     Sti.  Pr.  Reg.  3. 
So,  if  an  attorney  eraze  an  essoign,  &c.  oat  of  the  roll,  he  shall  be  com- 
mitted.    4  Inst.  100. 

Or  falsify  a  writ,  &c.     4  Inst.  101. 

If  betakes  money  of  his  client,  and  afterwards  wholly  refuses  to  inter- 
meddle with  his  business,  he  shall  be  struck  out  of  the  roll.  Mod.  Ca. 
187. 

If  he  refuse  a  re-delivery  of  writings  entrusted  to  his  perusal,  though  some 
cone  ern  himself  principally,  he  shall  be  obliged  to  re-deliver  them.  R. 
Skin  .  1 .  (g) 


(<0  1-  It  is  not  usual  for  the  court  to  interfere  in  a  summary  way,  for  a  mere  breach  of 
promise,  where  there  is  nothing  criminal.  2  Wils.  371.— 2.  Nor  on  account  of  negligence 
or  unskilfulness.  4  Burr.  2060.  2  Blk.  780.  Lofft,  188,  618 — 3.  Except  it  be  very  gross. 
Say.  Rep.  50.  169.—- 4.  Or  for  the  misconduct  ofc  an  attorney,  independently  of  his  profes- 
sion.    Tidd,  72. 

(«)  1.  So  where  his  misconduct  has  been  very  gross,  or  if  he  has  been  convicted  of  forge- 
ry, the  court  will  order  him  to  be  struck  off  the  roll.  Cowp.  829. — 2.  So  for  any  other  of- 
fence, which  renders  him  unfit  to  be  continued  an  attorney.  2  Blk.  991 .  Potter's  case, 
Tidd,  80.  Priddle's  case,  Ibid.  6  East,  143 — 3.  But  striking  off  the  roll  is  not  always  un- 
derstood to  be  a  perpetual  disability  ;  for  court  has  sometimes  restored  him.  1  Blk.  222. 
Tidd,  80 — 4.  An  attorney  may  also  be  struck  off  the  roll  at  his  own  instance  ;  as  in  order 
to  be  called  to  the  bar.     Dougl.   1 14.     Tidd,  79,  80. 

(/)  So  where  he  obtained  his  own  admission  fraudulently.     2  Blk.  991. 

(g)  1.  Where  writings  come  to  an  attorney's  hands  in  the  way  of  his  business  as  an  attorney, 
the  court  on  motion  will  make  a  rule  upon  him,  to  deliver  them  back  to  the  party,  upon 
payment  of  what  is  due  to  him.  1  Salk.  87.  Say.  Rep.  125.  Vide  I  Str.647.— 2, 
And  particularly  where  he  has  given  an  undertaking  to  redeliver  them.  1  Str.  621. 
8  Mod.  839. — 3.  And  where  something  is  to  be  done,  for  which  a  mandamus  would 
lie,  as  the  giving  up  court  rolls,  &c,  the  court  will  entertain  a  summary  jurisdiction  over 
an  attorney,  in  obliging  him  to  deliver  them  up,  on  satisfaction  of  his  lien.  3T.  R.  275.  et 
vide  Blk.  912.  5  Taunt.  206.— 4.  And  if  a  third  person  appear  to  be  interested  therein, 
the  court  will  take  a  security  from  the  person  to  whom  they  are  delivered,  to  produce  them 
on  demand,  for  the  inspection  of  such  third  person.  Ibid. — 5.  But  in  general,  where  writings 
come  to  the  hands  of  an  attorney  in  any  other  way  than  in  the  way  of  his  business  as  an  at- 
torney, the  party  must  resort  to  his  action.  1  Salk.  87. — 6.  And  accordingly  the  court 
refused  to  proceed  summarily  against  a  steward  who  was  an  attorney,  to  compel  ^im  to  ac- 
count before  the  master  for  receipts  and  payments  in  respect  of  a  mortgaged  estate,  and  to 
pay  the  balance  to  his  employer,  and  deliver  up  on  oath  all  deeds,  writings,  &c.  relative  to 
the  estate,  this  being  the  proper  subject  for  a  bill  in  equity,  and  no't  a  case  for  a  mandamus, 
to  compel  a  steward  of  a  manor  to  deliver  up  courts  rolls,  &c.  6  East.  404.  2  Smith.  409. 
— 7.  So  the  court  will  not  compel  an  attorney,  upon  a  summary  application,  to  deliver  up, 
on  payment  of  his  demand,  a  lease  put  into  his  hands  for  the  purpose  of  making  an  assiga- 
ment  of  it;  there  being  no  cause  in  court,  nor  any  criminal  conduct  imputed  to  him  in  re- 
spect of  it.  8  East,  237.-8.  Nor  will  they  make  an  order  upon  an  attorney  to  deliver  up 
a  deed,  which  he  holds  as  party  and  trustee.    5  Taunt.  364.     Tidd,  77,  78. 
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.  Or  which  were  delivered  to  him  by  the  order  of  another  person.     R.  2 

Mod.  Ca.  340. 

If  a  man  does  a  thing,  which  deserves  his  being  struck  out  of  the  roll,  it 
may  be  examined  and  determined  in  a  summary  way.  Per  Holt,  Mod.  Ca. 
187.  (h) 

So  an  action  upon  the  case  lies  against  an  attorney,  if  another  receives 
[*]damage  by  his  malpractice,  though  he  was  punished  for  it.  4  Inst.  102. 
in  margt  (i) 

{  In  Gilbert*.  Williams,  8  Mass.  Rep.  51.  and  Dearborn  v.  Dearborn, 
15  Mass.  Rep.  316.  the  general  principle  was  recognized,  that  whenever 
an  attorney  disobeys  the  lawful  instructions  of  his  client,  and  a  loss  ensues, 
the  attorney  is  responsible  for  it.  \ 

As  if  he  sign  a  judgment  before  the  rules  expire,  whereby  the  defendant 
cannot  move  in  arrest  of  judgment.     Dub.  Ray.  194. 
'   If  he  sue  an  habere  fac*  seisinam,  or  other  execution  against  him,  against 
whom  no  recovery  appears  on  record.     4  lost.  102. 

If  he  appear  or  plead  without  warrant.     Pr.  Reg.  7. 

}  If  an  attorney  appear  for  the  defendant,  without  authority,  and  confess 
judgment  against  him,  the  latter  has  an  action  against  the  attorney ;  or  if  the 
attorney  be  not  responsible,  the  court  will  relieve  against  the  judgment. 
And  in  order  to  protect  the  plaintiff  from  suffering,  by  the  act  of  such  at- 
torney, and,  at  the  same  time,  to  save  the  defendant  from  injury,  the  court 
will  let  the  judgment  stand,  but  stay  all  proceedings,  and  let  in  the  defend- 
ant to  plead,  if  he  has  any  defence.  Denton  &  al.  z\  Noyes,  6  Johns.  Rep. 
296.  } 

If  he  deliver  an  obligation  intrusted  with  him  to  be  sued,  to  the  obligor. 
R.  Lat.124. 

And  though  the  obligation  was  to  several,  he  who  delivers  it  to  the  at- 
torney to  be  sued  may  have  the  action  for  it  alone.     R.  Lat,  124. 


(A)  1.  Where  an  attorney  it  charged  by  affidavit,  with  any  fraud  or  malpractice  in  htf 
profession,  contrary  to  the  obvious  rules  of  justice  and  common  honesty,  the  courts  on  motion 
trill  order  him  to  answer  the  matters  of  the  affidavit,  and  in  general  if  he  positively  deny 
the  malpractices  imputed  to  him,  they  will  dismiss  the  complaint ;  but  otherwise  they  will 
grant  an  attachment.  Imp.  K.  B.  83.  And  see  Bac.  Abr.  tit.  Attorney,  H. — 2.  And  where 
an  attorney  required  to  answer  the  matters  of  an  affidavit,  swore  in  his  exculpation  to  an  in- 
credible story,  the  court  granted  an  attachment  against  him,  though  he  positively  denied  the 
malpractices  charged.  6  T.  R.  701.— 3.  If  an  attorney  do  any  thing  wrong,  qualenut  an  attor- 
ney in  an  inferior  court,  C.  P.  will  oblige  him  to  answer  the  complaint.  2  Wils.  381.— 4.  And 
in  that  court,  where  a  complaint  is  made  against  one  of  their  officers,  they  will  not  refer  it  to 
the  prothonotaries  for  examination,  but  will  examine  it  themselves.  1  H.  Blk.  105.  Tidd, 
79. 

(t)  1.  The  principal  duties  of  an  attorney  are,  care,  skill  and  integrity  ;  and  if  he  be  not 
deficient  in  any  of  these  essential  requisites,  he  is  not  responsible  for  any  error  or  mistake 
arising  in  the  exercise  of  his  profession.  4  Burr.  2061. — 2.  But  in  ordinary  cases,  if  he  be 
deficient  in  skill  or  care,  by  which  a  loss  arises  to  his  client,  he  is  liable  to  a  special  action 
on  the  case  for  damages.  2  Wils.  325.-3.  The  courts  in  some  instances  will  order  an  attor- 
ney to  pay  costs  to  his  own  client  for  neglect.  Say.  Rep.  50.  172.  3  Taunt.  484.-4.  Or 
to  the  opposite  party  for  vexatious  and  improper  conduct.  2  Burr.  654.  and 'see  Hull.  Costs 
482,  &c.  4  T.  R.  371.  3  Taunt.  492. — 5.  So  if  an  attorney  obtain  a  rule  ntH*  upon  sugges* 
tions  which  turn  out  to  be  groundless,  the  court,  in  discharging  the  rule,  will  make  him  pay 
the  costs  of  the  application.  4  Taunt.  191—6.  And  if  a  rule  be  made  upon  an  attorney,  for 
the  delivery  of  writings  or  payment  of  costs,  &c.  and  it  be  not  obeyed,  the  courts  will  enforce 
it  by  attachment ;  which  is  also  the  regular  mode  of  proceeding  against  an  attorney  for  the 
nonperformance  of  his  undertaking  to  put  in  bail,  &c.  Tidd,  79. — 7.  It  is  usual  to  except  at- 
tornies  who  hare  embezzled  their  clients  money  out  of  the  insolvent  debtors  acts.— 6.  But 
it  seems  that  an.  attorney  does  not  come  within  this  exception  unless  he  be  in  custody  for 
money  recovered  by  him  as  an  attorney.  2  Blk.  798. 
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So  the  court  will  compel  an  attorney,  upon  motion,  to  do  what  be  ought; 
as  to  deliver  writings  which  he  had  as  attorney.  1  Sal.  87.  upon  payment 
of  all  due  to  him. 

So  upon  payment  (k)  of  all  due  in  the  case  for  which  they  were  [^deliv- 
ered;  for  if  the  writings  were  delivered  for  a  special  purpose,  he  shall  not 
detain  them  for  another  demand.     2  Mod.  Ca.  306. 


.  W  !•  To  assist  the  attorney  in  recovering  his  costs,  he  has  a  Hen  for  the  amount  of  his 
bill  upon  the  deeds,  papers,  and  writings  of  his  clients,  which  come  to  his  hands  in  the  course 
of  his  professional  employment.  Tidd,  328.— 2.  And  until  his  bill  be  paid,  the  court  will 
not  order  them  to  be  delivered  up.  1  Lil.  Pr.  Reg.  142.  3  T.  R.  276 3.  Nor  can  an  ac- 
tion of  trover  or  detinue  be   maintained  for  them.     Ibid 4.  Therefore,  where  A.  gave  his 

attorney  a  specific  sum  for  the  purpose  of  satisfying  a  debt  for  which  an  execution  had  issued 
against  his  goods  at  the  suit  of  B.,  and  the  attorney  paid  the  money  to  B.,  who  thereupon  de- 
livered to  him  a  lease  which  had  been  deposited  by  A.  with  B.  as  a  security  for  the  debt*  the 
court  held  that  the  attorney  had  a  lien  on  it  for  his  general  balance  due  from  A.,  and  that 
such  lien  was  not  extinguished  by  his  having  taken  acceptances  from  A.  for  the  amount  of 
that  balance  before  the  lease  came  to  his  hands,  some  of  those  acceptances  having  been 
previously  dishonoured,  and  one  of  them  taken  up  by  the  attorney.  1  M.  &  S.  635.—  6.  But 
the  lien  which  the  attorney  has  on  the  papers  in  his  hands  is  only  commensurate  with  the 
right  which  the  party  delivering  them  has  therein,  and  therefore  where  the  delivery  is  unau- 
thorised, the  attorney  cannot  detain  them.  4  Taunt.  807 0.  An  attorney  has  also  a  lien  on 

the  money  recovered  by  his  client  for  his  bill  of  costs.     3  Atk.  720.    4T.R.  124.— 7.  If 
the  money  come  to  his  hands,  he  may  retain  it  to  the  amount  of  his  bill ;  he  may  stop  it -in 
transitu  if  he  can  lay  hold  of  it ;  if  he  apply  to  the  court  they  will  prevent  its  being  paid 
over  till  his  demand  is  satisfied.     Dougl.   104.     1  H.  Bl.  122.— 8.  And  lord  Mansfield  de- 
clared he  was  inclined  to  go  still  further,  and  to  hold  that,  if  the  attorney  give  notice  to  the 
defendant  not  to  pay  the  money  recovered  by  his  client  till  his  bill  be  satisfied,  a  Day- 
men t  by  the  defendant  after  such  notice  would  be  in  his  own  wrong,  and  like  .paying  a  debt 
which  has  been  assigned  after  notice.  Dougl.  238.  •{  This  doctrine  has  been  fully  recognized 
in  New  York.  Pinderr.  Morris,  3  Caines  165.    Martin  v.  Hawkes,  15  Johns.  Rep.   405. 
But  it  seems,  not  to  be  law  in  Massachusetts.    Getchell  v.  Clark,  5  Mass.    Rep  309.  }> 
—-9.   Accordingly  it  has  been  holden,  that  if  the  defendant's  attorney  pay  to  the  plain- 
tiff   the    debt  and    costs    recovered    after    notice     from    the    plaintiff's   attorney  •  not 
to   do    so    till   his    bill    has    been    first  satisfied ;    the  former    is     liable     to  pay     over 
again  to  the  latter,  the  amount  of  his  lien  on  such  debt  and  costs  of  the  suit.    6  T. 
R.  361. — 10.  An  attorney  has  also  a  lien  upon  a  sum  awarded  in  favour  of  his  client  as  well 
as  if  recovered  by  judgment ;  and  if  after  notice  to  the  defendant  the  latter  pay  it  over  te 
the  plaintiff,  the  plaintiff's  attorney  may  compel  a  repayment  of  it  to  himself,  and  he  will  not 
t>e  prejudiced  by  a  collusive  release  from  the  plaintiff  to  the  defendant.     1  East,  464.— 
11.  But  the  courts  will  not  go  beyond  these  limits,  and  therefore  where  the  defendant,  not 
having  had  any  notice  to  the  contrary,  compromised  the  debt  and  costs  with  the  plaintiff  be- 
fore his  attorney  had  been  paid,  the  court  of  king's  bench  would  not  oblige  the  defendant  to 
pay  him.  Dougl.  238.     -{  This  limitation  of  the  attorney's  right  has  also  been  recognized  in 
New  York.  Pinderv.  Morris,  3  Caines  165.     The  People  ,t>.  Hardenbergh  and  al.  8  Johns. 
Rep.  335.  ^—12.  So  in  t  he  common  pleas  where   there  is  no  fraud,  a  plaintiff  is  allowed 
to  compromise  an  action  with  the  defendant  without  consulting  his  attorney.   I   Taunt. 
341. — 13.  But  if  the  defendant,  after  action  brought,  pay  the  debt  to  the  plaintiff  without 
knowledge  of  the  attorney,  and  without  discharging  the  costs,  the  plaintiff  has  a  right  to  pro- 
ceed in  the  action  for  the  recovery  of  them.     6  Esp.  40.— 14.  And  if  a  plaintiff  collude  with 
the  defendant's  bail  and   attorney,  to  deprive  the  plaintiff  's  attorney  of  his  costs,  by  set- 
tling the  debt  and  accepting  a  part  payment  without  the  intervention  of  the  latter,  the  court 
of  common  pleas  will  not  restrain  him  from  proceeding  against  the  bail  in  order  to  recover 
such  costs.     2  N.  R.  99.— 15.  But  if  the  plaintiff  and  defendant  collusively  settle  the  debt 
and  costs  upon  an  execution,  in  order  to  defraud  the  plaintiff's  attorney  of  his  costs,  the 
latter  cannot  sue  out  a  second  execution  on  the  same  judgment  to  levy  his  costs,  but  must 
apply  to  the  court.     5  Taunt.  429.     1  Mars.  1 13. — 16.  As  a  further  security  to  the  attorney, 
he  cannot  be  changed  by  his  client  without  leave  of  the  court  or  order  of  a  judge,  on  pay- 
ment of  his  bill,   to  be  taxed  by  the  proper  officer.     1  Lil.  Pr.  Reg.  141.     Dougl.  217 — 
17.  In  the  king's  bench,  where  the  defendant  applies  to  set  off  the  debt  and  costs  in  one  ac- 
tion against  those  in  another,  the  court  in  general  will  not  suffer  it  to  be  done  until  the  at? 
torney's  bill  be  first  discharged.     4  T.  R.  123,  4.     6  T.  R.  456.     8  T.  R.  70.     1  M.  &  S, 
240.— lQf  But  it  is  otherwise  in  the  common  pleas,  where  the  attorney's  lien  for  his  costs 
is  held  to  be  subject  to  the  equitable  claims  that  exist  between  the  parties  in  Uje  cause.     2 
£lk.  S26. ;  Say,  costs,  254.     1 H.  Bl.  23.  217.    2  H.  Bl.  44Q.  587.    2  B.  &  P,  *8,     1  N.  R. 
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So  in  an  action  by  an  attorney  for  fees  in  the  same  court,  the  court  re- 
fers his  bill  to  be  taxed,  upon  bringing  the  money  into  court. 

So,  if  any  part  of  the  demand  be  for  fees  in  the  same  court.     1  Sal.  89. 
Otherwise,  in  an  action  for  fees  in  another  court,  or  by  the  executor  of 

an  attorney.     1  Sah  89. 

So  the  court  will  award  an  attachment  against  him  for  male  and  fraudu- 
lent practice.     Sti.  Pr.  Reg.  2. 

{  He  will  be  compelled,  by  attachment,  to  pay  over  to  his  client,  money 
which  he  has  collected  for  him.  The  People  v.  Smith,  3  Caines'  Rep.  221. 
The  People  v.  Wilson,  5  Johns.  Rep.  368.  { 

And  he  shall  pay  costs  thereupon.     Sti.  Pr.  Reg.  2. 
{  Where  the  plaintiff's  attorney  used  the  name  of  a  person  against  his 
consent,  as  lessor  in  ejectment,  and  the  nominal  plaintiff  afterwards  became 
nonsuit,  it  was  held,  that  such  attorney,  on  a  proper  application  for  that 

furpose,  should  be  liable  for  the  costs.     The  People  r.  Bradt,  6  Johns. 
Lep.  318.  j 

Or  shall  be  committed.     Sti.  Pr.  Reg.  3. 
But  an  attachment  shall  not  be  granted  before  a  day  allowed  for  cause. 

Mod.  Ca,  16. 

By  the  st.  12  Geo.  29.  if  any,  convicted  of  forgery,  perjury,  subornation, 
or  common  barratry,  act  as  an  attorney,  solicitor,  or  agent  in  any  court,  &c. 
the  judges,  on  complaint  or  information,  shall  examine  it  in  a  summary  way, 
and  if  it  appear,  &c.  shall  cause  him  to  be  transported,  as  felons  are. 
■  [*llf  an  attorney  in  an  inferior  court  use  contemptuous  words  in  court,  he 
may  be  suspended.     1  Vent.  331. 

And  shall  not  be  restored  Hill  submission.     1  Vent.  331 . 

(B  16.)  What  privileges  an  attorney  shall  have. 

An  attorney,  in  respect  of  his  attendance  at  the  court,  cannot  be  pressed 
for  a  soldier.     R.  Cro.  Car.  11.     Off.  Br.  1 64.  174.  1 76. 

Nor  shall  be  made  constable.  (/)  Cro.  Car.  389.  585.  Noy.  1 1 2.  Off.  Br. 
J  60.  162. 

Though  there  be  a  custom,  that  every  inhabitant  shall  be  chosen  in  his 
turn.     R.  Cro.  Car.  389. 

Nor  shall  be  elected  to  any  other  office  against  his  will.  Cro.  Car.  11. 
585.  (m) 

22. — 19.  And  in  the  king's  bench  it  washolden,  that  the  plaintiff  might  get  offinterlocut  ory 
costs  in  the  same  cause  payable  by  him  to  the  defendant,  against  the  debt  and  costs  reco- 
vered by  him  on  the  final  result  of  the  cause  ;  notwithstanding  the  objection  of  the  defend- 
ant's attorney  on  the  ground  of  his  lien,  which  only  attaches  on  the  general  result  of  the 
costs,  &c.  of  the  cause.  8  East,  362. — 20.  So  where  the  plaintiff  having  charged  the  de- 
fendant in  execution,  died,  and  the  defendant's  wife  took  out  administration  to  the  plain- 
tiff, the  court  of  king's  bench  ordered  the  defendant  to  be  discharged  out  of  custody,  saying, 
that  the  plaintiff's  attorney  had  no  lien  on  the  judgment  for  his  costs.  8  T.R.  407.  Tidd, 
328.  331. 

(Q  1.  An  attorney  is,  by  reason  of  the  supposed  necessity  of  his  attendance  in  court,  ex- 
empt from  all  offices  that  require  personal  service. — 2.  As  sheriff,  4  Burr.  2109 3.  Con- 
stable. Dougl.  638.  Et  vide  1  Esp.  359.-4.  Overseer  of  the  poor,  &c.  2  Blk.  1126.  8 
T.  R.  379—5.  And  formerly  he  was  not  liable  to  serve  in  the  militia.  Barnes,  42.  And. 
355.  2  Str.  1 143.— 6.  But  several  acts  of  parliament  passed  in  the  last  reign,  having  al- 
lowed personal  service  in  the  militia  to  be  commuted  for  a  certain  sum  of  money  to  be 
laid  out  in  providing  a  substitute,  this  exemption  no  longer  exists.  2  Blk.  1 123.  Tidd,  74. 
1  Vide  Matter  of  Bliss,  9  Johns.  Rep.  347.  y 

,  (>n)  1  No  attorney  or  solicitor  shall  be  capable  to  continue  to  be  a  justice  of  the  peace, 
>n  England  or  Wales,  during  such  time  as  he  shall  continue  in  the  business  or  practice  of 
an  attorney  or  solicitor,  o  G.  2.  c.  18.  s.  2.  Vide  3  Taunt  166.— 2.  Nor  can  he  be  a  com- 
missioner of  the  land  tax  without  possessing  £100  a  year.  30  G.  2.  c.  3. 

f*769] 


> 


•Attorney  in  court.  765 

As  to  the  office  of  overseer  of  the  poor.  Off.  Br#  162.  {  S.  P.  Respub- 
lica  v.  Fisher,  1  Yeates,  350.  \ 

Or  churchwarden,     R.  2  Rol.  272.  ].  15. 

To  any  office  within  a  borough.     Off.  Br.  1 66*  1 74. 

So  he  shall  not  be  chose  collector  of  the  lord's  rent  within  a  manor,  where* 
it  is  copyhold  ;  though  it  be  part  of  his  tenure.  R.  1  Vent.  16.  29.  Ray.  179. 

So  he  shall  not  be  amerced  for  not  doing  his  suit  at  the  lord's  court,  when 
his  attendance  at  Westminster  is  required.  Per  Keeling,  1  Vent.  29. 

So  he  shall  not  be  obliged  to  do  watch  and  ward.  Off.  Br.  1 75.  Cont. 
per  Jones  ;  for  he  may  do  it  by  deputy.     2  Rol.  272.  1.  25. 

So  an  attorney  in  B.  R.  or  C.  B.  may  practise  in  any  inferior  court,  un- 
less he  be  excluded  by  act  of  parliament.     R.  1  Sid.  410. 

Though  there  be  an  usage  to  exclude  all,  not  allowed  by  the  steward. 
Semb.  1  Sid.  410.     1  Vent.  11  . 

So  he  may  be  bail  if  he  justifies.     2  Mod.  Ca.  338.  (n) 

And  these  privileges  extend  to  attornies  of  B.  R.  as  well  as  C.  B.  Semb. 
1  Rol.  3.     1  Vent.  1.    Cro.Car.  11.     Cont.  Noy.  113.     Ace.  Pr.  Reg.  6. 

So  to  attornies  at  large.     1  Vent.  1  • 

And  if  an  attorney  be  denied  his  privilege,  he  may  have  a  writ  of  privi- 
Jege.     Cro.  Car.  11.     1  Sand.  67. 

And  the  writ  of  privilege  for  a  suit,  shall  have  in  it  a  supersedeas.  R. 
I)y.  287.  a. 

And  no  procedendo  shall  be  afterwards  granted,  as  it  may,  where  the 
privilege  was  only  in  respect  of  a  priority  of  suit.     Dy.  287.  a. 

[*]So,  if  he  be  refused  to  practise  in  a  court,  where  de  jure  he  may,  he 
shall  have  an  action  upon  the  case.     R.  1  Sid.  410. 

But  by  a  rule,  Mich.  16j4,  an  attorney  shall  not  be  allowed  his  privilege, 
if  he  has  not  attended  his  business  for  a  year,  except  where  he  is  hindered 
by  sickness.     Vide  Rujes  and  Orders  of  C.  B.  (o) 

(B  17.)  The  privilege  of  suit. 

So  he  has  a  privilege  to  be  sued  only  in  the  court  where  he  is  an  attor- 
ney, (p) 

• 

(n)  1.  Vide  infra,  tit.  Bail. — 2.  By  rule  M.  1654.  s.  1.  no  attorney  can  be  lessee  in  eject- 
ment, or  bail  for  defendant  in  any  action  depending  in  either  court.  Vide  Dougl.  466.  «{  In 
New- York,  an  attorney  of  the  supreme  court  will  not  be  accepted  as  bail.  Coster  v.  Wat- 
son, 15  Johns.  Rep.  535  }- 

(o)  1 .  An  attorney's  privileges  are  allowed,  not  so  much  for  his  own  as  his  client's  ben- 
efit. 2  W ils.  44.  4  Burr.  2113.  Dougl.  381 — 2.  They  are  therefore  confined  to  attor- 
nies who  practise.  2  Wils.  232.  4  Burr.  2115.  2  Blk.  1086.  1  B.  &  P.  4.  2  Lutw. 
1667. — 3.  Or  at  least  have  practised  within  a  year.  Ridley  v.  Carr,  Tidd,  74.  1  Lil.  P. 
R.  142.  Chippendale's  case,  Tidd,  74.  Sand  v.  Heysham,  Ibid.  Chrishop  v.  Coultbard, 
Ibid. —  -{Vide  Scott  r.  Van  Alstyne,  9  Johns.  Rep.  216.  Brooks  t>.  Patterson,  2  Johns.  Ca. 
102.  S.  C.  Coleman,  133.  }> — 4.  And  an  attorney  not  having  practised  for  some  time  previ- 
ous to  the  issuing  of  the  plaintiff's  writ  against  him,  is  not  privileged  from  being  arrested 
thereon  and  held  to  bail  on  the  ground  of  having  recommenced  his  practice  and  taken  out 
his  certificate  before  he  was  actually  arrested.  7  T.  R.  25.-5.  But  an  attorney  may  sue  by 
attachment  of  privilege,  though  his  certificate  has  expired  and  not  been  renewed,  if  the 
writ  be  sued  out  within  a  year  from  the  expiration  of  his  certificate.  2  M.  &  S.  605. — 
6  * — The  rule  in  the  text  indeed  seems  to  be  no  longer  in  force  in  K.  B.     Ibid.     Tidd,  74. 

(?)  1.  And  by  bill.  3  Blk.  Com.  289.  3  Taunt.  166 — 2.  Even  as  acceptor  of  a  bill 
of  exchange.  Dougl.  312.— 3.  It  is  also  said,  that  an  attorney  is  entitled  to  have  his  came 
tried  at  bar.  6  Mod.  123.— 4.  And  since  an  attorney  is  not  subject  to  the  jurisdiction  of  the 
courts  of  conscience,  except  where  he  is  expressly  made  liable  thereto,  he  may  in  all  other 
cases  sue  in  his  own  court  for  debts  under  40*.  Dougl.  382.  n.  Hussey  v.  Jordan,  Tidd,  73. 
—5.  And  in  like  manner  may  be  sued.  2  Wils.  42.  Dougl.  381.  3  Burr.  1583.  contra. — 
6.  He  is  expressly  subjected  when  defendant  to  the  jurisdiction  of  the  courts  of  con- 
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And  be  ought  also  to  sue  in  the  same  court.     1  Mod.  1 18.  (9) 

He  shall  have  privilege  in  a  suit  in  an  inferior  court  under  bL  Dy.  287. 
a.  in  marg. 

In  a  suit  by  qui  tarn,  &c.  R.  3  Lev.  398.  Lut.  196.  1  Sal.  30.  543. 
Skin.  549. 

And  if  he  sues,  and  lays  the  action  in  Middlesex,  the  venue  shall  not  be 
changed,  though  the  cause  of  action  arises  in  another  county  ;  for  his  at- 
tendance is  required  at  Westminster.     2  Vent.  47.  (r) 

Otherwise,  if  he  waives  Middlesex,  and  lays  the  action  in  London,  or  else- 
where.    2  Vent.  47. 

If  an  attorney  sue  an  attorney  of  another  court,  or  a  scholar  of  Oxford,  &c. 
the  defendant  shall  not  have  his  privilege.  Cro.  El.  180.  Dy.  287.  a.  in 
marg.  (s) 

[*]So,  if  an  attorney  be  sued,  he  need'not  find  special  bail.  1  Vent.  1. 
1  Mod.  10. 

So,  if  an  attorney  in  C.  B.  be  sued  in  B.  R.  by  which  he  is  supposed  to 
be  in  custod?  mar9,  yet  he  may  plead  his  privilege  before  he  has  allowed  the 
jurisdiction  of  B.  R.,  for  his  being  in  ousted1  mar*  is  by  constraint.  R.  5 
Mod.  310.     1  Sal.  I.  (/) 

But  he  shall  not  have  privilege  where  the  action  is  against  him  and  his 
wife.  Dy.  377.  a.  1  RoL  580. 1.  45.  Adm.  Cro.  £1.  537.  Bro.  Baron 
and  Feme,  9.  (w) 

Or  jointly  against  him  and  other  defendants.  Per  two  J.  1  Vent.  298. 
20  H.  6.  33.  a.     Sal.  544.  (x) 

science  in  London,  Westminster,  and  the  Tower  Hamlets.  39  &  40  G.  c.  104.  s.  10.  24 
G.  2.  c  42.  s.  1.  Dougl.  38 1.  19  G.  3.  c.  68.  s.  24.-7.  But  attornies  plaintiffs  are  not  with- 
in the  meaning  of  the  London  act.  7  East,  47.  3  Smith,  52. — 8.  The  Serjeants  and  their 
clerks,  and  the  clerks  of  the  judges  and  prothonatories,  in  C.  B.  are,  it  is  said,  privileged  to  be 
sued  in  that  court  by  original  writ,  and  not  by  bill.  1  Ld.  Rd.  399.  3  Salk.  283.  Et  vide 
Ca.  Pr.  C.  P.  104.     Pr.  Reg.  380.     Barnes,  37 1 .     Tidd ,  73. 

(q)  Gilb.C.P.3. 

(r)  1.  2  Salk.  668.     4  Burr.  2027.    2  Blk.  1065.     3T.  R.  573 — 2.  But  an  attorney  di* 

fondant^  has  not  the  privilege  of  changing  the  venue  into  Middlesex,  when  laid  elsewhere. 

Ibid.     Sparke  v.  Stokes,  Tidd,  73.    2  Sir.  1049.  contra.   •{  In  New  York,  it  has  been  decided, 

that  an  attorney,  who  is  a  party  in  a  suit,  has  no  privileges  in  regard  to  the  venue.     King  *  • 

Burr,  20  Johns.  Rep.  274.  }• 

(*)  I.  Hence  where  the  plaintiff  and  defendant  aro  attornies  of  d»jf«ren/  courts,  the  plain- 
tiff is  allowed  his  privilege  of  suing  the  defendant  by  attachment. — 2.  Brownl.  266.  2  Str. 
837.  1  Barnard,  K.B.  182.  228.  1  Blk.  19.  Barnes,  44.  2  Blk.  1325.— 2.  In  which  case 
it  is  commonly  said,  that  there  is  no  privilege  against  privilege;  or,  in  other  words,  the  privi- 
lege of  the  plaintiff  takes  away  that  of  the  defendant;  for  the  attendance  of  the  plaintiff  is 
as  necessary  in  his  court  as  that  of  the  defendant  in  his,  and  therefore  the  cause  is  legally  at- 
tached in  the  court  where  the  plaintiff  is  an  officer.  4  Bac.  Abr.  227. — 3.  But  where  the 
plaintiff  and  defendant  aro  both  attornies  of  the  same  court,  the  defendant  is  entitled  to  his 
privilege  of  being  sued  by  bill.  2  Str.  1 141.  1  Blk.  19.  2  Blk.  1085.  6  T.  R.  524.-4. 
And  if  not  so  sued  he  may  plead  his  privilege  in  abatement,  or  the  court  on  motion  will  stay 
the  proceedings,  but  without  costs.     6  T.  R.  524.    8  T.  R.  395.     Barnes,  53. 

(/)  1.  Where  an  attorney  is  arrested  upon  process  issuing  out  of  an  inferior  court  he  may 
sue  out  his  writ  of  privilege,  which  ought  to  be  allowed  ins  ta  titer.  Ca.  Pr.  C.  P.  2.  2  Blk. 
1087. — 2.  But  if  he  be  arrested  upon  process  issuing  out  of  a  superior,  and  his  own  court, 
his  remedy  is  by  moving  the  court  to  be  discharged  out  of  custody  on  common  bail ;  if  out 
of  a  different  court,  then  according  to  the  former  practice,  by  finding  special  bail,  and 
pleading  his  privilege  in  abatement  1  Mod.  10.  2  Salk.  544.  I  Wils.  298.  2  Str. 
864.  Ld.  Rd.  1567.  1  Wils.  306 — 3.  But  in  a  Jate  case,  K.  B.  stayed  proceedings 
against  an  attorney  of  C.  B.,  who  gave  notice  of  his  privilege,  but  neglected  to  plead  it, 
after  plaintiff  had  signed  judgment  for  want  of  a  plea.    Gwynne  y.  Tolderoy,  Tidd,  200. 

(u)  1  Taunt.  254.    2  Ld.  Rd.  1398. 

(x)  2  Rol.  Abr.  274.     12  Mod.  163,  4.    Pratt  v.  Salt,  4  Bac.  Abr.  223.      «{  Tiffany  c. 
Driers  &  al.  13  Johns.  Rep.  252.  }- 
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Or  by  or  against  him  as  heir*  Semb.  per  Fitz.  Dy.  24.  a.  Cont.  per 
two  J.  in  marg. 

Or  by  or  against  him  as  executor  or  administrator.  R.  Hob.  177.  Cont. 
after  verdict.  Pr.  Reg.  8,  Cont.  per  two  J.  Dy.  24.  a.  in  marg.  Ace.  1 
Brownl.  47.     R.  Sav.  20.  (y) 

Or  where  he  has  absented  himself  from  his  practice  for  a  long  time.  Per 
Glyn,  Pr.  Reg.  8. 

Or  if  he  be  sued  upon  a  customary  action  ;  as,  upon  the  custom  of  for- 
eign attachment  in  London.     R.  1  Sand.  68.  (z)     Vide  Attachment,  (C.) 

Or  in  a  suit  by  the  king  ;  as,  an  indictment  or  information.     3  Lev.  398. 

Or  where  the  king  brings  the  action.     3  Lev.  398.  (a) 

Or  if  sued  in  the  exchequer  as  accomptant  to  the  king.  R.  9  Eel.  4.  53.  b. 

So  he  may  waive  (6)  his  privilege  if  he  pleases.  1  Vent.  Vide  2  Vent. 
47.  (c) 

[*]Orifhebe  sued  elsewhere,  he  may  plead  it.     Vide  in  Abatement, 

<D6->  .      L 

But  an  action  upon  the  case  does  not  lie  for  suing  him  in  another  court, 
knowing  that  he  had  privilege.     R.  1  Mod.  209. 

If  he  waives  his  privilege,  he  cannot  afterwards  resume  it :  and  therefore 
after  issue  or  plea  in  an  action  against  him  in  an  inferior  court,  he  shall  not 
have  a  writ  of  privilege.     Dy.  287.  a.  in  marg. 

Or  if  a  writ  of  privilege  be  awarded,  a  procedendo  shall  go.  Dy.  287.  a. 
in  marg. 

(B  18.)  For  what  causes  he  shall  sue. 

An  attorney  upon  a  retainer  may  have  an  assumpsit  for  his  fees.  Lut.  3 1  • 

So  he  may  have  an  action  upon  the  case  upon  assumpsit,  where  he  solic- 
its a  cause  in  another  court.  Cro.  £1.  760.  R.  Hob.  67.  1  Rol.  17.  1. 
15.35.     R.  Cro.  Car.  159.  194.     Jon.  208. 

So,  if  a  solicitor  or  agent  for  another  retain  him,  and  promise  him  his  fees, 
an  assumpsit  lies  against  the  solicitor  or  agent.     R.   Skin.  217,  218. 

So  an  attorney  may  have  debt  for  his  fees.     Adm.  2  Cro;  520. 

So,  where  he  is  only  a  solicitor  in  another  court.  2  Cro.  520.  Cro. 
Car.   1 94.     R.  cont.  Mo.  366. 

And  debt  lies  against  the  solicitor  or  agent  who  retained  him.  R.  2. 
Cro.  520.  Dub.  Cro.  Car.  107.  2  Rol.  77.  R.  1  Rol.  594.  1.  10.  Cro. 
Car.  194.  reports  the  same  case  cont.     Al.  6  ace. 


(y)   1  Salk.  2.    Ld.  Rd.  533. 

(*)  8  T.  R.  417. 

(a)  1 .  Ld.  Rd.  27. — 2.  But  actions  qtu  lam  are  not  considered  as  the  king's  actions.  T. 
Raym.  275.  I  Lutw.  196.  3  Lev.  398.  1  Salk.  30.  2  Salk.  543.  3  Salk.  282.  Comb. 
318.     1?  Mod.  74.     1  Blk.  373.    Cowp.  367.     Barnes,  48. 

(6)  I.  Either  when  plaintiff  by  suing  as  a  common  person.  2  Str.  837.  1  Barnard , 
228.  Et  vide  1  B.  &  P.  629.  2  B.  &  P.  29.-2.  Or  when  defendant  by  not  claiming  it 
in  due  time,  or  in  a  proper  manner.  2  Blk.  1085 — 3.  And  where  an  attorney  of  the 
common  pleas,  is  in  the  actual  custody  of  the  marshal,  he  may  be  sued  in  the  K.  B.  as  a 
prisoner  by  third  persons.  Tidd,  75.-4.  But  where  an  attorney  of  the  C.  P.  puts  in 
bail  to  an  action  depending  in  the  K.  B.  he  does  not  thereby  los<*  his  privilege,  but  may 
plead  it  in  that  action,  or  in  any  other  action  brought  against  him  by  the  by.  Ibid.— 5. 
Yet  where  an  attorney  after  having  put  in  bail  waives  his  privilege  by  pleading  in  chief  in 
one  action,  it  is  construed  to  be  a  waiver  of  privilege  in  all  other  actions  brought  against 
him  by  the  by  during  the  same  term.  27  H.  6.  6.  31  H.  6.  10.  Carth.  377.  1  Salk.  1,2, 
Ld.  Rd.  135.     12  Mod.  102.  112.  535.     1  Str.  191.     Tidd,  75. 

(e)  %  VVils,  42. 
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Yet  debt  lies  against  him  for  whom  he  was  retained.  R.  1  Rol.  593. 1. 
45.     Cro.  Car.  194. 

By  die  st.  3  Jac.  7.  all  attornies  and  solicitors  shall  give  a  bill  of  charges 
subscribed  with  their  hand  and  name  before  they  charge  their  clients  with 
any  fees  or  charges. 

And  to  an  action  by  an  attorney  or  solicitor,  it  may  be  pleaded,  that  he 
has  not  delivered  such  bill  of  charges.     R.  Ray.  245.  (d) 

But  this  stat.  does  not  extend  to  an  action  by  au  attorney  upon  a  special 
promise.     R.  Al.  4. 

Or  upon  an  insimul  computassent ;  where  it  does  not  appear  to  be  for  his 
fees  only.     R.  Carth.  57. 

Nor  to  an  action  for  his  fees  for  removing  a  cause  out  of  an  inferior  court 
by  habeas  corpus.     R.    Carth.  147.  (c) 

[*]When  an  attorney  shall  have  an  action  for  words,  vide  in  Action  upon 
the  Case  for  Defamation,  (D  24.) 

(B  19.)  How  he  shall  sue. 

If  an  attorney  commences  an  action,  the  first  process  shall  be  an  attach- 
ment of  privilege.     Lut.  31.  (/) 

(<0  1.3Keb.  US.  514.  3  Salk.  19.  Sed  vide  Carth.  57.  1  Show.  48.  Comb.  126. 
— 2.  Or  given  in  evidence  under  non  assumpsit.  1  Show.  338.  B.  N.  P.  145.— 3.  Yet  if 
an  attorney  had  delivered  his  bUl  to  the  defendant  after  the  arrest,  and  before  the  bill 
filed,  it  was  well  enough.     1  Lil.  Pr.  Reg.  145.    Sed  vide  1  Str.  633.     Ca.  Pr.  C.  P.  97. 

(«)  1  Show.  96.    1  Salk.  86. 

(/)  1.  Attornies  may  sue  by  attachment  of  privilege,  and  must  be  sued  by  bill.— l«  In 
the  king's  Bench  the  attachment  of  privilege,  at  the  suit  of  an  attorney,  is  in  nature  of 
a  latitat  ;  therefore  in  replying  it  to  a  plea  in  the  statute  of  limitations,  the  plaintiff  must  set 
forth  the  continuances.  Carth.  144.  1  Show.  162,  163.  2  Salk.  420.— 3.  And  an  attach- 
ment of  privilege  is  not  a  continuance  of  a  bill  of  Middlesex  so  as  to  avoid  the  statute  of 
limitations.  3  T.  R.  662.  Vide  Willes,  259.-4.  In  the  king's  bench  it  is  a  rule  that  every 
attorney  shall  leave  a  praecipe  with  the  signer  of  the  writs,  containing  the  defendants 
names,  not  exceeding  four  in  each  writ,  with  the  return  and  day  of  signing  such  writ,  and 
the  agent  or  attorney's  name  who  sued  out  the  same  ;  and  that  all  such  precipes  shall  be 
entered  on  the  foil  where  the  praecipes  of  latitats,  and  all  other  writs  issuing  out  of  this 
court  are  entered  ;  and  the  officer  that  signs  the  writs  in  this  court  shall  not  sign  such  at- 
tachment till  a  prweipe  be  left  with  him  for  that  purpose.  R.  H.  20  G.  2  K.  B.— 5.  But  when 
an  attorney  sues  by  attachment  of  privilege,  his  name  need  not  be  indorsed  on  the  writ, 
for  the  2  6  2.  c.  23.  s.  22.  which  requires  the  name  of  the  plaintiff's  attorney  to  be  indorsed 
on  the  writ,  only  extends  to  cases  where  the  attorney  sues  for  another  parson.  4  T.  R. 
275. — 6.  And  an  attorney  plaintiff  may  sue  by  common  process,  and  indorse  his  own 
name  on  the  copy  as  the  attorney,  and  may  afterwards  declare  by  another  attorney,  t 
T.  R.  35.-7.  If  an  attorney  sue  by  attachment  of  privilege  for  words  spoken  in  Wales,  and 
the  venue  be  laid  there,  and  the  plaintiff  do  not  recover  a  verdict  for  ten  pounds,  it  maybe 
suggested  on  the  roll,  that  the  defendant  was  resident  in  Wales,  &c.  in  order  to  entitle  the 
defendant  to  enter  a  nonsuit  under  the  statute.  13  Geo.  3.  c.  51.  6  T.  R.  500.— 8.  But  if  the 
venue  had  been  laid  in  Middlesex,  it  might  have  made  a  difference,  ibid.— 9.  In  the  common 
pleas,  an  attachment  of  privilege  is  in  nature  of  an  original  writ,  and  must  have  fifteen  days 
between  the  teste  and  return  and  when  replied  to  a  plea  of  the  statute  of  limitations,  it  m 
sufficient  to  shew  the  teste  of  it,  without  the  continuances.  1  Wils.  167.— 10.  It  is  a  rule 
in  this  court,  that  no  attorney  shall  sue  out  an  attachment  of  privilege  at  his  own  suit,  nor 

or  his 


1 1.  And  there  is  another  rule  similar  to  that  in  the  king's  bench,  that  every  attorney  who  man 
sue  out  a  writ  of  privilege  against  any  defendant  shall  leave  a  praapr  at  the  prothonotarys 
office,  with  the  defendants  names,  not  exceeding  four  in  the  whole,  and  the  return  day  there- 
to, and  the  day  of  signing  the  same,  together  with  the  agents  or  attorney's  name  who  sues 
out  the  same  ;  and  that  such  pracipe  shall  be  entered  by  the  prothonotaries  upon  a  remem- 
brance roll  in  their  respective  offices,  to  be  kept  for  that  purpose,  without  fee  or J****?^ 
and  that  the  prothonotaries  do  not  sign  any  attachment  of  privilege  without  such £**£! 
be  left  in  the  office  at  the  time  of  signing  thereof.  R.  H.  1 1  G.  2.  reg.  2  Blk.  919.— 12. lfle 
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[*]A  declaration  by  an  attorney  shall  be,  propria  persona*     2  Sand.  415. 
Lut.  343,  SI. 


practice  therefore,  as  governed  by  these  rules,  is  to  take  the  pracipc  and  writ  to  the  protho^ 
notary' s  clerk,  who  will  sign  the  writ  gratis,  keeping  the  prttcipe,  after  which  the  writ  is 
marked  by  the  clerk  of  the  warrants,  and  then  sealed.  Tidd,  311.— 13.  An  attorney  was 
formerly  permitted  to  hold  the  defendant  to  special  bail  upon  an  attachment  of  privilege  for 
fees  or  disbursements,  however  trifling.  R.  M.  1654.  s.  9.  K.  B.  R.  M.  1654.  s.  12.  C.  P. 
Glib.  K.  B.  246.  Gilb.  C.  P.  36 — 14.  But  now,  since  the  statutes  for  preventing  friv- 
olous and  vexatious  arrests,  the  defendant  cannot  be  arrested  and  holden  to  special  bail 
upon  an  attachment  of  privilege  or  any  other  process  unless  the  cause  of  action  amount  to 
fifteen  pounds  or  upwards ;  where,  therefore,  it  is  under  that  amount  the  defendant  must 
be  served  with  a  copy  of  the  process,  and  notice  to  appear  as  in  other  cases.-— 15.  In  the 
king's  bench,  the  time  allowed  for  declaring  upon  an  attachment  of  privilege,  is  the  same 
as  upon  a  bill  of  Middlesex  or  latitat,  &c.  Tidd,  311. — 16.  And  if  an  attorney  sue  out  an 
attachment  of  privilege,  and  deliver  or  file  his  declaration,  and  give  notice  thereof  four 
days  exclusive  before  the  end  of  the  term  wherein  the  attachment  is  returnable,  the  de- 
fendant must  plead  as  of  that  term,  the  plaintiff  having  entered  a  rule  to  plead,  and  de- 
manded a  plea :  but  if  he  do  not  declare  within  that  time,  the  defendant  may  imparl  e  to  the 
next  term  ;  and  if  he  do  not  declare  before  the  essoign  day,  the  defendant  will  have  an  im- 
parlance to  the  term  following.  R»  M.  5  Ann.  3  .  a.  K.  B*  Gilb.  K.  B.  346.— -17.  In  the 
commen  pleas,  if  the  attachment  of  privilege  require  only  a  common  appearance,  it  must  be 
entered  with  the  prothonotaries ;  and  if  it  require  special  bail,  the  clerk  of  the  dockets  pre- 
pares the  bailpiece,  and  attends  the  court  or  a  judge,  when  the  recognizance  is  entered  into, 
and  the  bail  justify ;  or  fresh  bail  is  added  in  the  same  manner  as  the  filacer  does  in  other 
cases.  Imp.  C.  P.  560. — 18.  In.  proceeding  against  attornies,  the  bill  which  is  the  founda- 
tion of  the  action,  is  a  complaint  in  writing  describing  the  defendant  as  being  present  in 
court.  1  Saund.  28.  202.  2  Saund.  415 — 19.  And  generally  concludes  with  a  prayer  of 
relief,  though  the  declaration  upon  the  bill  is  not  demurrable  for  want  of  it.     Andr.  247. — 

20.  In  the  king's  bench,  the  bill  against  an  attorney  could  formerly  have  been  filed  in  term 
time  only  icdentc  curia,  and  not  in  vacation.  2  Salk.  544.  12  Mod.  163.  Gilb.  K.  B.  346.— 

21 .  But  now  it  may  be  filed  in  vacation  as  well  as  in  term  time.  Dougl.  316.  Law  v.  Wheat, 
Tidd,  312.  5  T.  R.  173.  Vide  8  T.  R.  643,  644.  2  H.  Bl.  608.  1  Taunt.  126.  2  Saund. 
1.  n.— 22.  And  where  the  cause  of  action  arises  after  term,  there  should  he  a  special  mem- 
orandum, stating  the  day  of  the  bringing  the  bill  into  the  office  of  the  clerk  of  the  declara- 
tions. 5  T.  R.  325. — 23.  If  a  bill,  however,  filed  against  an  attorney  of  that  court  in  vaca- 
tion, be  entitled  of  the  preceding  term,  and  the  defendant  plead  the  statute  of  limitations, 
he  may  shew  when  it  was  in  factfiled.  Peakc,  N.  P.  C.  209 — 24.  The  filing  of  a  bill  is 
considered  as  the  commencement  of  an  action  against  an  attorney,  without  notice  being 
served  upon  him.  Tidd,  312. — 2».  And  where  in  an  action  against  an  attorney  for  goods 
sold,  the  plaintiff  proved  that  he  filed  his  bill  at  a  certain  time  in  the  forenoon,  and  the 
defendant  gave  in  evidence  a  receipt  for  the  sum  demanded,  dated  the  same  day,  tho  judge 
at  nisi  prius  held  that  this  was  no  answer  to  the  action,  without  proof  that  the  payment  wa» 
made  before  the  filing  of  the  bill.  3  Camp.  331 — 26.  Where  the  hill  against  an  attorney 
was  entitled  of  the  term  generally,  being  before  the  cause  of  action  accrued,  the  court  of 
king's  bench  on  motion  allowed  it  be  amended  after  a  writ  of  error  brought,  by  inserting  a 
special  memorandum  of  the  day  of  filing  the  same,  and  gave  the  plaintiff  leave  to  carry  in  a 
new  roll,  agreeable  to  the  amended  bill,  and  to  make  the  transcript  oonformable  to  such 
new  roll,  on  payment  of  costs.  5  T.  R.  474 — 27.  But  such  an  amendment  cannot  be  made 
after  the  proceedings  are  entered  on  record,  without  leave  of  the  court.  Ibid.  Sed  vide  1 
M.  &  S.  232.-28.  In  the  king's  bench  it  is  usual  in  practice  to  file  the  bill  on  fourpenny 
stamped  parchment  with  the  clerk  of  the  declarations  in  the  king's  bench  office,  and  to  de- 
liver a  copy  of  it  on  fourpenny  stamped  paper  to  the  defendant  or  his  known  agent,  with  no- 
tice thereon  to  plead  in  four  days ;  which  notice  has  been  deemod  sufficient,  though  he  re- 
side more  than  twenty  miles  from  London.  Imp.  K.  B.  516.  6  T.  R.  369 — 29.  Or  if  the 
defendant's  name  and  place  of  abode  be  not  entered  in  the  master's  book  kept  for  that  pur- 
rase,  a  copy  of  the  bill  may  be  stuck  up  in  the  office,  although  his  name  and  place  of  abode 

be  entered  in  the  book  containing  a  list  of  certificates. v.  Hough,  Tidd,  313.— 30.  And 

if  the  bill  be  filed,  and  a  copy  thereof  delivered  four  days  exclusive,  before  tho  end  of  the 
term,  including  Sunday,  the  defendant  must  plead  as  of  that  term  ;  the  plaintiff  having  en- 
tered a  rule  to  plead,  and  demanded  a  plea  ;  but  if  the  bill  be  not  filed,  and  copy  delivered 
within  that  time,  the  defendant  is  entitled  to  an  imparlance-  R.  M.  5  Ann,  3  a.  K.  B. 
Gilb.  K.  B.  346.— 31.  And  where  the  defendant  was  served  with  a  copy  of  the  bill,  before 
the  bill  itself  was  filed,  the  proceedings  were  set  aside  for  irregularity.  Constable  v.  Ed- 
wards, Tidd,  314.— 32.  The  bill  and  copy  are  required  by  the  general  stamp  acts  to  be  writ- 
ten  in  the  usual  and  accustomed  manner  ;  and  therefore  a  copy  of  a  bill  filed  against  an  at- 
torney, partly  printed  and  partly  written  on  one  sheet  of  paper  stamped  with  a  fourpenny 
■tamp,  which  contained  several  printed  counts,  two  of  them  being  struck  out,  and  was  otner- 
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[*]So  a  declaration  by  a  clerk  of  a  prothonotary.     Lut.  69. 
But  if  an  attorney  sue  by  original,  he  ought  to  declare  in  common  form, 
and  not  upon  his  privilege.     R.  2  Lev.  39.     1  Vent.  199. 

Yet  it  is  but  form,  and  cured  upon  a  general  demurrer.     R.  2  Lev.  39. 
And  he  may  declare  by  bill,  or  upon  original,  at  his  election.     R.  1  Vent. 

199* 

To  an  action  by  ah  attorney  for  debt,  Or  an  indebitatus  assumpsit  pro  op- 
ere  fy  labore,  ire.  the  defendant  may  plead,  that  no  bill  was  delivered  under 
his  hand  according  to  the  st.  3  Jac.  7.     R.  1  Sal.  86.     R.  Ray,  245. 

But  that  is  no  plea  upon  an  insimul  computasset.     R.  Sho*  48.  1  Sal.  86. 

Nor,  to  a  special,  action  upon  the  case.     R.  Al.  4.     1  Sal.  86. 
'  Nor,  to  an  action  by  an  attorney,  for  fees  in  an  inferior  court.     R.  Sho. 
96.     1  Sal.  86. 

So  the  defendant  may  pray,  that  his  bill  may  be  referred  to  the  prothono- 
tary to  be  taxed,  upon  bringing  the  whole  money  into  court,  (g) 


wise  obliterated,  and  exceeded  seventeen  common  law  folios,  was  held  to  be  irregular, 
and  it  appearing  that  the  bill  was  framed  in  the  same  manner  with  the  same  obliterations, 
the  court  set  aside  the  proceedings  altogether.     1  M.    &  S.  709. — 33.  The  rest  of  pro- 
ceedings by  and  against  attornies  in  the  king's  bench,  are  the  same  as  in  other  cases. 
Tidd,  314*— 84.  In  the  common  pleas,  it  seems,  a  bill  may  be  filed  against  an  attorney 
to  avoid  the   statute  of  limitations,  ra  vacation  as  well  as  in  term  time.    2  Mars.  50. 
62.  56.-35.  Bat  it  cannot  be  filed  against  the  warden  of  the  Fleet  in  vacation.     % 
Mars.  49.  54.-36.  And  when  a  bill  is  filed   against   an  attorney,  if  the  defendant  do 
not,  on  being  publicly  called  in  court,  appear  thereto,  judgment  is  given  against  him  that 
he  stand  fore  judged  from  exercising  his  office  of  attorney  for  his  contumacy,  upon  which 
he  is   struck  off  the  roll  of  attornies,  and  being  no  longer  entitled  to  his  privilege,  he  may  be 
proceeded  against  as  a  common  person.     Tidd,  314.— 37.  Formerly  no  bttl  could  be  filed 
against  an  attorney  or  officer  of  the  common  pleas  to  be  called  in  court  in  order  to  a  fore- 
-     judger,  until  the  bill  was  actually  entered  upon  record  and  a  number-roll  put  thereon.     R. 
T.  21  Car.  2.  reg.  2  C.  P. — 38.  This  rule,  however,  appears  to  be  disused,  and  at  present 
the  practice  is  to  prepare  a  bill  against  the  defendant,  which  is  engrossed  on  four-penny 
stamped  parchment  and  delivered  to  one  of  the  criers,  by  whom  the  defendant  is  to  be  thrice 
called  in  open  court,  with  an  intimation  that  he  will  be  fore-judged  if  he  do  not  appear, 
after  which  the  bill  is  entered  with  the  prothonotaries  ;  and  a  rule  being  given  thereon  by 
the   secondaries  for  the  defendant's  appearance,  the  bill  should  be  filed  in  the  prothono- 
taries office  till  the  rule  is  out,  and  afterwards  with  the  custos  brevium.     Tidd,  315  — 39. 
And  it  is  a  nil*  that  where  any  bill  shall  be  filed  against  any  attorney  of  this  court,  no 
forejudger  shall  be  entered  against  him  upon  such  bill  for   want  of  appearance  if  the  ac- 
tion be  laid  in  London  or  Middlesex,  and  such  attorney  reside  within  twenty  miles  of 
London*,  until  four  days  after  notice  in  writing  of  filing  such  bill  be  given  to  such  attor- 
ney or  his  agent,  or  left  at  his  usual  place  of  abode,  and  a  rule  given  for  such  appear- 
ance ;  and  if  such  attorney  reside  above  twenty  miles  from  London,  or  the  action  be  laid 
hi  any  other  county  than  London  or  Middlesex,  then  no  fore-judger  shall  be  entered  till 
eight  days  after  such  notice  shall  be  given  in  such  manner  as  aforesaid  and  a  rule  to  appear 
As  aforesaid,  the  said  days  to  be  exclusive  of  the  day  ofgiving  such  notice.    R.  H.  1 1  G.  2. 
reg.  3. — 40.  The  notice  of  filing  the  bill  ought  to  be  given  four  days  exclusive  before  the 
end  of  the  term,  or  the  defendant  will  be  entitled  to  an  imparlance,  and  need  not  plead  till 
the  first  four  days  of  the  next  term.    Morgan  v.  Betts,  Tidd,  315.    Imp.  C.  P.  564—41.  If 
the  defendant  do  not  appear  in  due  time,  the  proceedings  are  entered  on  a  roll  which  is  ob- 
tained from  porthonotaries,  and  their  clerk  will  sign  the  judgment  of  fore-judger  on  an  inci- 
pitur, stamped  with  a  ten  shilling  stamp.     Tidd,  315.— 42.  The  roll  is  then  taken  to  the 
clerk  of  the  warrants,  who  will  strike  the  defendant  off  the  roll  of  attornies,  after  which  he 
may  be  proceeded  against  by  the  plaintiff  or  any  one  else  as  a  common  person,  and  he  can- 
not be  restored  unless  he  pay  the  debt  and  costs.     Ibid. — 43.  But  when  he  has  made  satis, 
faction  to  the  plaintiff,  he  may  obtain  a  rule  of  court  in  term-time,  or  judge's  summons  in  va- 
cation, to  shew  cause  why  he  should  not  be  restored,  and  if  it  appear  that  the  plaintiff  has 
been  satisfied,  a  rule  or  order  will  be  made  for  the  clerk  of  the  warrants  to  restore  him. 
Imp.  C.  P.  569.-wJ4.  if  the"  defendant  appear  on  being  called  in  court,  he  enters  his  ap- 
pearance with  the  prothonotaries,  and  the  proceedings  against  him  is  the  same  as  in  com- 
mon cases.     Tidd,  316.     Tidd,  309. 316. 

(g)  1.  Previous  to  st.  2  G.  3.  c  23,  it  seems  that  an  attorney's  bill  could  net  have  been 
taxed,  unless  an  action  was  depending  thereon.    1  Sal.  332.-2.  Nor  without  bringing  the 
amount  of  it  into  court.    2  Ves.  451,  452. 
[*765] 
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t*]By  the  st  2  G.  2.  23.  (A)  Alter  a  bill  of  fees  delivered,  (»)  on  appli- 
cation to  the  court,  or  a  judge  of  the  court,  where  the  business,  or  the 


(h)  Made  perpetual  by  30  G.  2.  c.  19.  s.  75. 

(t)  1.  But  it  haying  been  doubted  whether  an  attorney1!  bill  could  be  delivered  with  ab-> 
breviations,  Pr.  Reg.  37.-2.  It  was  enacted  by  the  statute  12  Geo.  2.  c.  13.  i.  5.  that 
it  shall  and  may  be  lawful  to  and  for  every  attorney's  clerk  in  court  and  solicitor,  to  write 
his  bill  of  fees,  charges,  and  disbursements,  with  such  abbreviations  as  are  now  commonly 
used  in  the  English  language  ;  any  thing  in  any  former  law  to  the  contrary  notwithstand- 
ing.—3.  On  this  statute  it  has  been  hoiden  that  an  attorney  may  deliver  a  bill  of  costs 
containing  such  abbreviations  of  English  words  as  are  usual  and  intelligible.  4  Taunt.  193. 
t-4.  And  by  s.  6.  the  said  act  of  the  second  year  of  his  present  majesty,  for  the  better  re? 
gulation  of  attornies  and  solicitors,  or  any  clause,  matter  or  thing  therein  contained,  shall 
not  extend  to  any  bill  of  fees,  charges,  and  disbursements,  due  from  any  attorney  or  solici- 
tor, to  any  other  attorney  or  solicitor,  or  clerk  in  court ;  but  every  such  attorney,'  solicitor, 
or  clerk  in  court,  may  use  such  remedies  for  the  recovery  of  his  fees,  charges,  anq 
disbursements,  against  such  other  attorney  or  solicitor  as  he  might  have  done  before 
the  making  of  the  said  act. — 5.  If  the  whole  bill  be  for  conveyancing  it  cannot  be  taxed* 
Barnes,  141. — 6,  But  if  any  part  of  an  attorney's  bill  which  has  beeji  delivered  be  foe 
business  done  in  court,  the  bill  must  be  delivered  a  month  before  the  action  is  brought, 
otherwise  the  plaintiff  cannot  recover.  6  T.  R.  645.  Et  vide  Peake  C,  N.  P»  1Q2.  3 
Esp.  149.  2  B.  &  P.  343.  1  Camp.  437.-— 7.  And  a  warrant  of  attorney  or  deditnu*  pplesta. 
tern  charged  in  an  attorney's  bill  is  a  sufficient  item  to  enable  the  court  to  refer  the  bil} 
for  taxation,  though  with  this  exception,  it  being  entirely  for  conveyancing,  4  Camp* 
68.  1  N.  R.  266. — 8.  It  has  been  made  a  question  whether  an  attorney  may  recover  fot 
charges  or  disbursements  not  taxable,  when  part  of  his  demand  is  for  business  done  in  court, 
and  the  distinction  that  has  been  taken  is,  that  he  may  where  he  has  delivered  no  bill  at 
all,  but  that  where  he  has  delivered  a  bill  irregularly,  he  cannot.  1  Camp.  439.-9.  And  ac- 
cordingly an  attorney  not  having  delivered  any  bill  to  his  client  before  action  brought,  but 
having  afterwards  delivered  a  bill  of  particulars  under  a  judge's  order,  was  held  entitled 
to  recover  charges  for  money  paid  for  his  client's  use,  having  no  reference  to  his  business  of 
an  attorney,  although  other  items  in  the  bill  of  particulars  were  taxable.  1 1  East,  285.-— 
10.  Where  an  attorney  had  paid  money  in  consequence  of  his  undertaking  to  pay  the  debt 
and  costs,  this  was  hoiden  not  to  be  a  disbursement  by  him  as  an  attorney  within  the  mean- 
ing of  the  statute.  1  Mars.  649.— 1 1.  An  attorney  having  delivered  two  separate  bills,  one 
of  which  was  for  fees  and  disbursements  in  causes,  and  the  other  for  making  conveyances, 
a  rule  was  made  in  the  king's  bench  for  taxing  both.  Say.  Rep.  253.  Say,  Costs.  320f 
v-12.  And  so  where  it  was  moved  that  the  master  might  be  directed  to  tax  those  articles  m 
an  attorney's  bill  which  related  to  conveyancing  and  parliamentary  business,  the  "•* 
being  for  management  of  causes  in  the  court  of  king's  bench  ;  Lord  Mansfield  said  there 
was  no  doubt  but  the  master  might  tax  the  whole ;  that  he  recollected  a  case  where  me 
fees  paid  to  a  proctor  for  business  done  in  the  ecclesiastical  court  made  part  ol  the  Dili, 
and  it  was  determined  that  as  the  whole  bill  had  been  referred  to  the  master  he  might  tax 

that  part  of  it.     Doug.  199 13.  The  court  of  king's  bench  wUl  refer  an  attorney '  •  bill  tQ 

be  taxed,  though  all  the  business  was  done  at  the  quarter  sessions.     4  T.  R»  .**••     «««• 

vide  id.  124.     Barnes,  122 14.  And  in   such  case  an  action  cannot  be  maintained  lor 

the  amount  of  the  bilk,  unless  it  be  signed  and  delivered  a  month  before  the  bringing  the, 

action.     5  T.  R.  694.     1  Esp.  137 15.  And  a  bill  was  refused  to  be  taxed,  for  business 

done  in  a  criminal  suit  in  the  court  of  great  sessions  at  Carmarthen ;  and  though  it  was 
objected,  that  it  would  be  impossible  for  the  master  to  tax  the  costs  in  Wales  not  Knowing 
the  practice  there,  yet  the  court  held  that  he  could  as  well  tax  these  costs  tas  costs  mine 
spiritual  court ;  and  if  he  were  at  a  loss  he  might  call  in  assistance.     Lloyd  v.  ^au™Jj 

Tidd,  321 16.  By  the  statute  6  Geo.  2.  c.  30.  s.  25.  the  creditor  or  creditors  who •  imu4 

petition  for  and  obtain  any  commission  of  bankrupt,  shall  be  and  is  and  are  thereby  ODU*®a» 
at  his,  her,  or  their  own  costs  and  expences,  to  sue  forth  and  prosecute  the  same,  untu  an  as- 
signee or  assignees  shall  be  chosen  of  such  bankrupt's  estate  and  effects,  and  toe  «"™"" 
doners  to  be  named  in  any  such  commission  shall,  at  the  same  meeting,  which  ■■»*"  °°  ap- 
pointed for  the  choice  of  assignees,  ascertain  such  costs,  and  by  writing  under  their  nanus 
shall  direct  and  order  the  assignee  or  assignees  of  such  bankrupt's  estate,  who  is  ana  are 
thereby  required  to  pay  and  reimburse  such  petitioning  creditor  or  creditors  such  his,  ner 
pr  their  costs  and  charges  as  aforesaid,  out  of  the  first  monies  or  effects  of  the  said  ban* rupi 
that  shall  be  got  in  and  received  under  the  said  commission.— 17.  And  to  the  end  inai 
commissions  of  bankrupt  may  be  carried  on  and  prosecuted  with  as  little  expence  as  rea- 
sonably may  be,  it  is  enacted  by  s.  46.  of  the  same  statute,  that  alj  bills  of  foes  or  disburse- 
ments claimed  or  demanded  by  any  solicitor,  clerk,  or  attorney  employed  under  any  com- 
mission of  bankrupt,  shall  be  settled,  adjusted,  and  certified  by  one  of  the  masters  ot  the 
court  of  chancery :  and  to  much  as  the  master  shall  certify  to  be  due  to  such  clerk,  solicitor 
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[*]greatest  part  thereof  in  value  was  done,  by  the  party  or  any  other  au- 
thorized, and  his  submission  to  pay  what  shall  appear  due  on  taxation,  [*]the 
bill  shall  be  referred,  without  the  money  being  brought  into  court. 


or  attorney,  and  no  more,  shall  be  paid  by  the  assignee  under  such  commission. — 18.  On 
this  latter  clause,  it  has  been  doubted,  whether  an  attorney  can  maintain  an  action  for 
business  done  under  a  commission  of  bankrupt  against  the  assignees,  one  month  after  he  has 
delivered  a  copy  of  his  bill,  but  before  it  has  been  taxed  by  a  master  in  chancery.  2 
Camp.  278— 19.  And  an  attorney's  bill  for  obtaining  a  bankrupt's  certificate  must  be  sign- 
ed and  delivered  a  month  before  he  can  sue  thereon.  2  Taunt.  331.  I  Rose,  110.— 20. 
The  statute  2  G.  2.  c.  23.  s.  23.  does  not  extend  to  any  bill  of  fees,  6c.  due  from  any 
attorney,  or  solicitor,  er  clerk  in  court,  but  every  such  attorney,  solicitor,  or  clerk  in  court, 
may  use  such  remedies  for  the  recovery  of  his  fees,  &c.  against  such  other  attorney  or  soli- 
citor as  he  might  have  done  before*  the  snaking  of  the  said  act. — 21.  And  there  is  a  case 
where  a  Judge  of  the  king's  bench  having  made  an  order  to  refer  an  agent's  bill  to  be  tax- 
ed, and  the  master  not  having  obeyed  it,  the  court  was  applied  to  and  held  that  the  order 
was  irregular;  the  master  declaring  that  he  had  never  taxed  a  bill  for  agency.  1 
vVila.  266.-22.  But  it  is  now  the  uniform  practice  of  both  courts,  to  refer  an  agent's  bill 
lobe  taxed  upon  the  defendant's  bringing  into  court  the  sum  claimed  by  the  plaintiff. 
Dougl.  199,  '200.  Groome  v.  Symonds,  Tidd,  323.-23.  It  is  not  necessary,  however, 
that  such  a  bill  should  be  signed  or  delivered  before  the  commencement  of  an  action. 

Dougl.  198.    Peafee,  C.  N.  P.  1,  2.     1  Esp.  221 24.  And  where  business  has  been  done 

by  an  attorney  for  a  client,  who  afterwards  becomes  himself  an  attorney,  the  former 
need  not  deliver  a  bill  signed  in  order  to.  recover  his  costs.  2  H.  Bl.  589.  1-  Esp.  420. 
—25.  It  is  not  necessary  for  the  executor  or  administrator  of  an  attorney,  to  deliver 
a  bill  of  costs  for  business  done  by  his  testator  or  intestate,  before  the  commence- 
ment of  an  action ;  the  statute  2  Geo.  2.  c.  23.  s.  23.  being  confined  to  actions  brought 
by  the  attorney  himself,  and  ,not  extending  to  his  personal  representatives.  1  Bar- 
nard, K.  B.  433.  Andr.  276,  Ca.  Pr.  C.  P.  58 — 26.  But  such  a  bill  may  be  refer- 
§sd  to  be  taxed,  on  the  defendants  undertaking  to  pay  what  is  due.  1  Salk.  89.  2 
tr.  1056.  Say.  Costs,  324,  325.  4  Taunt.  725.  ;  sed  vide  Ca.  Pr.  C.  P.  58.  Barnes, 
119.  122 — 27.  An  attorney  delivered  his  bill,  and  after  his  death  application  was  made  to 
tax  it,  and  above  a  sixth  part  was  taken  off;  it  was  moved  that  the  executrix  might  pay 
the  costs,  but  the  court  of  king's  bench  held  that  she  should  not,  for  the  words  of  the  act 
2  Geo.  2.  c  23.  s.  23.  impose  them  upon  the  attorney  or  solicitor  only,  and  the  executrix 
is  not  to  blame  if  she  stand  upon  this  bill,  or  make  out  one  from  his  books.  2  Str.  1056. 
Say.  Costs,  327 — 28.  Before  an   attorney's  bill  has  been  settled  and  paid,  it  may  be  taxed 

as  a  matter  of  course  at  any  distance   of  time.     Tidd,   323 29.  But  after  it  has  been 

settled  and  paid,  and  the  payment  has  been  long  acquiesced  under,  the  courts  will  not  re- 
fer it  to  be  taxed  as  a  matter  of  course.  Say.  Costs,  323.  Dougl.  199.— 30.  So  where  a  bond 
had  been  given  for  the  debt  five  years  before,  and  the  vouchers  had  been  delivered  up,  the 
court  of  common  pleas  would  not  refer  the  bill  to  be  taxed,  saying  the  attorney  at  this  rate 
could  never  be  safe.  Ca.  Pr.  C.  P.  109.  Pr.  Reg.  37. ;  sed  vide  1  Barn.  K.  B.  144,  145. 
—31.  And  it  is  a  general  rule,  that  an  attorney's  bill  cannot  be  taxed  at  the  trial  of  an 
action  brought  upon  it,  nor  after  verdict ;  for  if  the  business  was  really  done  (which  must 
be  proved  at  the  trial)  the  delay  of  the  defendant  for  more  than  a  month  in  rejecting  to  the 
quantum,  is  an  admission  that  he  thinks  it  to  be  reasonable.  Dougl.  199.  Barnes,  124.  et 
yide  2  B.  &  P.  237 — 32.  But  though  an  attorney's  bill  has  been  settled  and  paid,  yet  the 
courts  under  special  circumstances  will  refer  it  to  be  taxed ;  for  the  client  may  by  affidavit 
shew  that  the  business  charged  was  never  performed,  or  that  the  charges  are  fraudulent, 
and  where  that  is  the  case  neither  payment  nor  a  release,  nor  a  judgment  for  the  money 
due,  will  preclude  the  court  from  having  the  bill  taxed.  Say.  Costs,  323.  Dougl.  199.  - 
vide  2.  Atk.  295 — 38.  It  may  also  be  taxed,  although  there  was  a  special  agreement  be- 
tween the  attorney  and  his  client,  that  the  former  should  be  paid  for  his  time  at  a  certain  rate 

by  the  day,  besides  his  expences.  Say.  Costs,  321.  2  Barnard,  K.  B.  164 34.  Or  though  he 

has  obtained  a  warrant  of  attorney  from  his  client  for  confessing  judgment  for  the  money 
due  upon  his  bill,  and  has  entered  up  judgment  thereupon.  Say.  Costs,  322.-35. 
The  statute  2  Geo.  2.  c.  23.  s.  23.  only  requires  the  delivery  of  a  bill  for  the  bringinr  of  an 
action,  and  therefore  though  an  attorney  cannot  bring  an  action  on  his  bill  till  it  has  been 
delivered  a  month,  that  circumstance  is  not  necessary  to  enable  him  to  set  it  ofT,  but  he 
must  not  produce  it  at  the  trial  by  surprise.  It  is  sufficient  in  such  case  to  deliver  the  bill 
time  enough  for  the  plaintiff  to  have  it  taxed  before  the  trial.  Dougl.  199.  n.  Martin  v. 
Winder,  ibid.  1  Lsp.  N.  P.  C.  499.-36.  The  delivery  of  a  former  bill  is  conclusive  evi- 
dence against  an  increase  of  charge  in  a  subsequent  bill,  on  any  of  the  items  contained  in 
it,  and  strong  presumptive  evidence  against  any  additional  items";  but  if  there  were  any 
real  errors  or  omissions  in  the  former  bill,  they  may  be  rectified.     1  B.  &  P.  49 37.   *nd 
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[*]But  till  an  action   commenced,  his  bill  could  not  be  referred  by  rule* 
1  Sal.  332. 


the  delivery.  4  Taunt.  806.— 38.  The  month  mentioned  in  the  statute  is  construed  to  be 
a  lunar  month.  5  Esp.  168. — 39.  And  where  a  bill  of  costs  is  delivered  to  the  party,  it 
mus;  be  left  with  him.  and  not  taken  back  again.  1  H.  B.  290,-46.  Where  two  persona 
arp  'ittMe  to  an  attorney,  for  business  done  on  their  joint  retainer,  it  is  sufficient  for  him  to 
deliver  a  copy  of  his  bill  to  one  of  them,  from  whom  he  received  his  instructions,  and  to 
whom  the  management  of  the  business  was  left  by  the  other.  2  Camp.  277.  Vide  1 
Camp.  437.—  41.  But  it  seems  that  the  delivery  of  a  copy  of  the  bill  in  such  case  to  the 
one  who  did  not  intermeddle,  would  not  be  sufficient,  for  he  cannot  be  considered  as  having 
authority  to  receive  it  for  both  ;.  nor  is  ho  likely  to  know  what  foundation  there  is  for  the 
charges  in  the  bill  2  Camp.  277. — 42.  And  where  a  party  in  a  cause  having  changed  his 
attorney  in  the  progress  of  it,  a  judge's  order  was  afterwards  obtained  by  the  second  at- 
torney, for  the  delivery  ef  a  bill,  signed  by  the  first,  of  his  fees  and  disbursements,  which 
delivery  was  accordingly  made  to  the  second  attorney  ;  this  was  holden  by  a  majority  of 
the  judges  of  the  king's  bench,  to  be  a  sufficient  delivery  of  the  bill  to  the  party  to  be  charg- 
ed therewith,  within  the  words  and  meaning  of  the  statute,  so  as  to  enable  the  first  attorney 
to  bring  his  action  against  the  client  for  the  amount  of  such  bill.  12  East,  372.-43.  If  the 
bill  be  not  delivered  to  the  party,  it  must  be  left  for  him  at  his  dwelling  house,  or  last  place 
of  abode,  leaving  it  at  the  counting-house  not  being  deemed  sufficient.  2  B.  &  P.  343. 
—44.  In  an  action  on  an  attorney's  bill,  it  is  sufficient  to  give  in  evidence  a  judge's  order 
to  tax  the  bill,  the  defendants  undertaking  to  pay  what  should  appear  to  be  due,  and  the 
master's  allocatur  thereupon.  2  Camp.  496.— 45.  And  the  nisi  prius  record  is  good  prima 
fade  evidence  to  shew  that  the  action  was  not  commenced  till  the  expiration  of  a  month 
after  the  delivery  of  the  bill.  1  B.  &  P.  263.-— 46.  But  where  it  is  material  for  the  de- 
fendant to  shew  that  the  action  was  commenced  earlier  than  it  appears  to  have  been 
tj  the  nisi  prius  record,  the  declaration  delivered  by  the  plaintiff  is  admissible  evi- 
dence. 2  Camp.  497.  n.— 47.  Where  an  attorney  has  regularly  delivered  a  bill  signed, 
he  may  rive  a  copy  of  it  in  evidence  without  proof  of  notice  to  produce  the  original. 
2  B.  &  P.  237.  3  Esp.  167.  Peake,  Evid.  108.— 48.  But  unless  a  duplicate  of  the 
bill  be  kept,  the  plaintiff  cannot  give  parol  evidence  of  its  contents,  without  a  notice 
to  produce  it.  2  Camp.  1 10.— 49.  If  an  attorney  refuse  to  deliver  a  signed  bill  to  his 
client,  the  latter  may  compel  him  by  taking  out  a  summon*  before  a  judge,  entitled 
in  one  of  the  causes  in  which  he  was  concerned  ;  and  in  the  king's  bench,  if  the  attor- 
ney, on  being  served  therewith,  do  not  attend,  an  order  will  be  made  for  delivering  it 
within  a  reasonable  time.  Tidd,  326.— 50.  In  the  common  pleas  three  summonses  are 
necessary  in  case  of  non-attendance,  before  an  order  can  be  obtained.  Imp.  C.  P.  574. — 
51.  And  in  either  court,  if  the  attorney  still  neglect  to  deliver  it,  the  order  should  be  made 
a  rule  of  court ;  and,  on  serving  the  same,  and  making  affidavit  thereof,  the  court,  on 
motion,  will  grant  an  attachment.  Tidd,  326. — 52.  The  bill  being  delivered,  a  judge's 
summons  may  be  obtained  for  the  attorney  to  shew  cause,  why  it  should  not  be 
referred  to  the  master  in  the  king's  bench,  or  one  of  the  prothonotaries  in  the  common 
pleas,  to  be  taxed ;  upon  which,  if  the  attorney  attend,  and  the  judge  think  it  reasona- 
ble, he  will  make  an  order  of  course  for  taxing  it,  on  an  undertaking  signed  by  the  cli- 
ent or  his  attorney,  in  the  judge's  book,  to  pay  what  shall  appear  te  be  due  upon  such 
taxation.  Ibid.— -53.  And  in  the  king's  bench  a  peremptory  order  will  be  made  in  like 
manner  upon  the  first  summons,  in  case  of  non-attendance.  Imp.  K.  B.  574. — 54.  But 
in  the  common  pleas,  if  the  attorney  do  not  attend,  there  must  be  three  summonses  takqn 
out,  and  an  affidavit  made  of  the  service  and  attendance  thereon,  before  the  judge 
will  make  an  order  ex-parte.  Imp.  C.  P.  575. — 55.  But  in  neither  court  can  the  client  have 
a  summons  for  the  delivery  of  the  bill  and  taxing  it  together.  Imp.  K.  B.  574.  Barnes,  126. 
—66.  When  the  order  is  made,  a  copy  of  it  should  be  served  with  the  master's  or  prothono" 
tary*8  appointment  thereon  to  tax  the  costs  ;  and  in  the  king's  bench,  by  a  late  rule,  on 
every  appointment  to  be  made  by  the  master,  the  party  on  whom  the  same  is  served,  shall 
attend  such  appointment  without  waiting  for  a  second ;  or, in  default  thereof  the  master 
shall  proceed  ex-parte  on  the  first  appointment.  R.  H.  32  G.  3.  K.  B.  4  T.  R.  580.-57. 
But  in  the  common  pleas  it  is  said  there  must  be  three  appointments,  in  case  of  nonatten- 
dance,  before  the  prothonotary  can  proceed  ex-parte.  Imp.  C.  P.  575. — 58.  And  that  court 
will  not  stay  proceedings  in  an  action  on  an  attorney's  bill  brought  subsequent  to  the  order 
of  the  judge  of  another  court  for  its  taxation,  but  previous  to  its  being  taxed.  1  B.  &  P. 
365. — 59.  If  a  sixth  part  of  the  bill  be  taken  off,  the  attorney  is  to  pay  the  cost  of  taxation, 
but  if  less,  the  costs  are  in  the  discretion  of  the  court.— 60.  In  the  exercise  of  this  discre- 
tion, however,  the  courts  are  governed  by  the  statute,  and  accordingly  the  costs  of  taxation 
have  been  always  reciprocally  given  to  the  client  or  attorney,  as  a  sixth  part  has  or  has  not 

been  taken  off.    Ca.  Pr.  C.  P.  78.     Pr.  Reg.  36.     Barnes,  118.     Id.  147,   148 61.  But  in 

the  common  pleas  an  attorn'-    s  not  liable  to  pay  the  costs  of  taxing  his  bill,  where  the    de- 
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Yet  by  the  same  st.  2  G.  2.  23.  after  1  July  1 729,  no  attorney,  or  so- 
licitor of  the  courts  at  Westminster,  great  sessions,  or  counties  palatine 
shall  commence  an  action  for  fees,  &c.  Hill  a  month  after  a  bill  of  fees  de- 
livered to  the  party,  or  left  at  his  dwelling  house,  in  English,  and  subscribed 
by  such  attorney,  or  solicitor. 

And  such  bill  may  be  referred,  though  no  suit  be  depending,  &c. 

And  no  suit  shall  be,  during  such  reference,  or  taxation. 

And  if  the  attorney,  or  solicitor,  or  party  chargeable  refuse  to  attend  the 
taxation,  the  officer  may  tax  the  bill  ex  parte. 

And  if  the  party  pay  what  is  due  on  the  taxation  to  the  attorney,  solicitor, 
or  any  other  authorized,  who  attends  the  taxation,  or  as  the  court  shall  di- 
rect, it  shall  be  a  full  discharge :  and  in  default  of  payment  he  shall  be  lia- 
ble to  an  attachment,  or  such  other  remedy,  at  the  election  of  the  attorney, 
or  solicitor,  as  he  was  before  liable  to. 

And  if  the  attorney,  or  solicitor  appear  to  be  overpaid,  he  shall  refund, 
&c.  or  be  liable  to  an  attachment,  or  other  proceeding  at  the  election  of  the 
party,  as  be  was  before  liable  to. 

If  the  bill  be  taxed  at  a  sixth  part  less  than  delivered,  the  attorney,  or  so- 
licitor shall  pay  the  costs  of  the  taxation ;  if  not  so,  the  court  at  discretion 
shall  charge  the  attorney,  or  client,  in  regard  to  the  reasonableness,  or  un- 
reasonableness of  the  bill.  > 

(B  20.)  How  he  shall  be  sued. 

An  attorney  shall  be  sued  by  bill  original,  and  not '  by  writ.  Lut.  228. 
233.  CHft's  Ent.  572.  j  In  suits  against  attornies,  whether  by  biU  or 
by  writ,  the  service  of  the  declaration  and  notices  of  subsequent  pro- 
ceedings, must  be  personal.  Backus  v.  Rogers,  8  Johns.  Rep.  346. 
Bridgeport  Bank  t\  Sherwood,  16  Johns.  Rep.  43.  Brown  v.  Childs,  17 
Johns.  Rep.  1.  } 

[*]Though  it  be  in  ejectment,  before  the  new  rules,  it  shall  be  by  bill,  in 
nature  of  a  writ  of  ejectment.     Dy.  357.  b. 

The  bill  must  be  filed,  though  there  is  a  consent  to  appear.     Sal.  544. 

And  the  bill  may  be  filed  against  him  at  any  time  within  the  term.  Mod. 
Ca.  175. 

But  not  after,  or  before,  though  it  be  upon  the  essoign  day.  Mod.  Ca. 
106.     Sal.  544. 

(B  21.)  Declaration. 

The  declaration  ought  to  be  against  him  Ate  in  curia  and  not  in  custody 
mar*.     1  Mod.  10.  1  Sand.  28. 
*  He  shall  not  give  special  bail.     1  Mod.  10.     Vide  Bail,  (K  3.) 

(B   22.)  Plea. 

To  an  action  against  him,  an  attorney  ought  to  plead  within  four  days 
after  the  rules  given. 


duction  of  one  sixth  is  occasioned,  not  by  the  particular  items  being  taxed,  but  by  a  whole 
branch  of  it  being  disallowed.  2  H.  Bl.  357.— r62.  If  a  client  in  the  course  of  a  cause  ad- 
vance money  to  his  attorney  for  specific  disbursements  in  the  cause,  those  disbursements 
must  nevertheless  be  included  in  the  bill  of  costs. — 63.  Therefore,  where  a  sum  was  deduct- 
ed upon  taxation,  less  than  one  sixth  of  the  amount  of  the  bill,  delivered,  including  those 
disbursements,  the  court  of  common  pleas  ordered  the  client  to  pay  the  costs  of  the  taxation, 
1  Taunt.  536.-64.  And  in  that  court,  where  an  order  is  obtained  for  taxing  an  attorney's 
bill,  and  delivering  up  all  papers,  &c.  upon  the  back  of  which  the  prothonotary  is  entitled, 
in  the  first  instance,  to  the  possession  of  it,  for  the  purpose  of  enforcing  payment  of  his  bill* 
1  Taunt.  38.    Tidd,  319.328. 
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So  two  rules  may  be  given  to  an  attorney,  within  term,  to  plead ;  and 
if  he  does  not  plead,  there  may  be  judgment  the  same  term.     1  Mod*  8. 

And  rules  may  be  given  the  same  term,  if  the  bill  was  filed  four  days  be- 
fore the  end  of  the  term.     Mod.  Ca.  175. 

But  if  it  was  filed  in  the  vacation,  or  only  three  days  before  the  end  of  the 
term,  he  shall  have  four  days  to  plead  the  next  term  after.     Mod.  Ca.  175. 

The  defendant,  being  an  attorney,  must  plead  in  proper  person.  . 

And  if  he  appear  in  person  and  plead,  and  the  entry  be,  that  fee  ap  peared 
at  nisi  prius  by  attorney :  it  will  be  error.     R.  2  Cro.  265. 

Yet  being  but  a  misprision  of  the  clerk,  it  may  be  amended.  R.  2  Cro. 
265. 

If  being  present  he  refuse  to  appear,  except  by  attorney,  there  shall  be 
judgment  against  him.     1  Sid.  1 34. 

If  an  action  be  for  a  thing  done  without  warrant,  the  defendant  may  plead, 
quod  retinuit,  <$rc.     Ashton's  Ent.  39. 

Quod  non  fuit  informatus  de  response  CI.  Ass.  290.  1  Bro.  Ent. 
33,4. 

(C)  ATTORNEY  FOR  OTHER  PURPOSES. 

(C  1.)  In  what  cases  there  may  be  one. 

So  a  man  may  make  an  attorney  for  a  special  purpose  :  as,  to  make,  or 
take  livery.     Co.  L.  52.     2  Rol.  8.  1.  25.     Vide  Feoffment,  (B  3.) 

And  in  all  cases,  where  a  man  has  a  power,  as  owner,  or  in  his  own  right 
to  do  a  thing,  he  may  do  it  by  attoraey.(Ar)  As,  cestui  que  use,  after  the  st. 
1  R.  3.  1.  and  before  27  H.  8.  10.  might  dispose  of  his  land  by  attorney. 
9  Co.  75.  b. 

[*]If  a  copyholder,  or  freeholder  by  custom,  may  convey  his  land  by  sur- 
render, he  may  surrender  by  attorney.  R.  9.  Co.  75.  b.  76.  a.  Vide  in 
Copyhold,  (F  5.) 

A  man  may  execute  a  deed  by  attorney.     1  Leo.  36. 

A  copyholder  may  be  admitted  by  attorney.     Vide  in  copyhold,  (G  8.) 

A  freeholder  may  do  suit  in  his  lord's  court  by  attorney.  Vide  in  Copy- 
hold, (K  15.) 

If  a  man  hire  a  horse,  he  may  suffer  his  servant  to  ride  upon  him.  1  Mod. 
210. 

Or  borrow  a  horse  for  a  certain  time.     Per  North,  1  Mod.  210. 

So  a  roan  may  make  an  attorney,  with  a  general  power  to  sell  all  his  lands 
and  goods.     1  Sal.  96. 

(C  2.)  In  what  cases  there  must  be  one. 

And  a  corporation  aggregate  cannot  act  but  by  attorney.     Co.  L  66.  b. 

In  an  action  against  them  they  must  appear  by  attorney  ;  and  if  all  the 
members  appear  by  themselves,  it  is  not  sufficient.     Bro.  Corp.  28. 

Must  levy  fines,  or  acknowledge  deeds,  by  attorney.  1  Leo.  184.  Mo. 
591. 

Yet  they  may  acknowledge  a  deed  in  their  chapter-house,  before  a  judge, 
without  an  attorney.     R.  Mo.  676. 


-  (*)  That  power  of  acting  which  one  man  has,  being  transferred  to  another,  is  called  an 
authority.  And  this  the  law  allows  of;  for  as  a  contract  is  no  more  than  the  consent  of  a 
man's  mind  to  a  thing,  if  such  consent  or  concurrence  appears,  it  would  be  very  unreasona* 
ble  to  oblige  him  to  be  present  at  the  execution  of  every  contract,  since  it  may  be  as  well 
performed  by  any  other  person  delegated  for  that  purpose.  14  H.  4. 71.  2  Rol.  Abr.  8. 
Co.  LIU.  52.     1  Bac.  Abr.  198. 
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But  if  there  be  an  uncertainty,  as  if  they  purchase  a  moiety  of  a  came  of 
land  in  a  waste,  there  shall  first  be  an  election  of  the  place  with  the  but- 
tals,  and  then  a  letter  of  attorney  to  enter  it.     1  Leo.  30. 

A  corporation  may  make  a  lease  of  land,  and  seal  it,  and  then  make  a 
letter  of  attorney  to  enter  and  deliver  the  lease.     R.  2  Leo.  97. 

One  of  a  body  politic  may  be  attorney  for  them.  Bro.  Corporation.  4 
Vide  Franchises,  (F  12.) 

(C  3.)  In  what  cases  there  shall  not  be  any. 

But  a  man  cannot  do  homage,  or  fealty  by  attorney ;  for  it  is  personal. 
9  Co.  76.  a. 

The  lord  may  beat  his  villein,  and  if  it  be  without  cause,  he  cannot  have 
any  remedy  ;  but  the  lord  cannot  authorise  another  to  beat  him,  without 
cause.     9  Co.  76.  a. 

If  a  man  give  leave  to  A.  to  have  his  horse  for  him  to  ride  to  York,  he 
cannot  put  his  servant  to  ride  upon  him.     R.  1  Mod.  210. 

So  a  man,  who  acts  only  as  attorney  or  deputy  to  another,  cannot  make 
an  attorney  to  do  it  for  him  :  as,  a  man  who  has  an  authority  or  power  to 
sell,  to  make  leases,  &c.  cannot  sell,  &c.  by  attorney.  9  Co.  76.  1  Rol. 
330.  C.  E. 

So  a  man,  who  has  but  a  bare  authority,  or  power,  cannot  act  by  attor- 
ney.    9  Co.  76.  a. 

An  executor  who  has  an  authority  to  sell,  cannot  sell  by  attorney.  1 
Rol.  330.  C. 

So  he  who  has  power  to  make  leases,  cannot  make  them  by  attorney.  1 
Rol.  330.  E. 

So  a  man,  who  is  enabled  to  do  a  thing  by  special  custom,  cannot  do  it 
by  attorney,  if  it  be  not  also  warranted  by  the  custom :  as,  where  an  infant 
by  custom  may  make  a  feoffment  at  15  years.     9  Co.  76.  b. 

[*](C  4.)  Who  may  be  an  attorney. 

Many  (/)  persons  have  ability  to  act  as  attorney  for  others :  as,  a  monk, 
infant,  or  alien  may  make  livery  as  an  attorney.     Co.  L.  52.  a. 

So,  a  person  outlawed,  excommunicated,  or  attainted.     Co.  L.  52.  a. 

So,  a  villein.     Co.  L.  52.  a. 

So,  2.  feme  covert,  to  make  livery  to  her  husband.     Co.  L.  52.  a.  (to) 

Or  the  husband  to  his  wife.     Co.  L.  52.  a. 

So  a  man  may  be  attorney  for  another,  though  he  has  an  interest :  as,  he 
in  the  remainder  shall  be  an  attorney  to  give  livery  to  the  lessee  for  life. 
Co.  L.  52.  a. 


(1)  1.  There  are  few,  if  any,  persons  excluded  from  exercising  a  naked  authority  to 
which  they  are  delegated  ;  and  therefore  monks,  infants,  feme  coverts,  persons  attainted, 
outlawed,  excommunicated,  villains,  aliens,  &c  may  be  attornies ;  for  the  execution  of  a 
naked  authority  can  be  attended  with  no  manner  of  prejudice  to  the  persons  under  such 
incapacities  or  disabilities,  or  to  any  other  person,  who  by  law  may  claim  any  interest  of 
such  disabled  persons  after  their  death.  Co.  Lit.  52.  a.  Perk.  s.  187.  1  Bac  Abr.  199. 
«{  That  an  infant  may  be  an  agent,  see  Talbot  v.  Bowen,  I  Marsh.  438.  V — 2.  A  person, 
however,  may  impose  upon  himself  a  legal  disqualification  to  act  as  agent ;  thus,  in  the  case 
of  sales  and  purchases,  neither  the  purchaser  nor  the  seller  can  act  as  agent  for  the  other. 
2  Camp.  203. 

(m)  If  cestui  que  use  had  devised  that  his  wife  should  sell  his  land,  she  might  tell  it  tot 
second  husband  ;  for  she  did  it  en  auter  droit,  and  the  vendee  was  in  by  the  devisor.  Ct- 
Litt  112.    Vide  Lut.  9,  10.  39.  134.    Jones,  137.    Noy,  80. 

[*772] 


•Attorney  for  other  purposes.  777 

So  a  lessee  for  years,  upon  a  feoffment  by  his  lessor*  Co.  L.  52.  a.  R. 
1  And.  246. 

So  a  lessor  may  be  attorney  to  make  livery,  upon  a  feoffment  by  his  les- 
see for  life.     Co.  L.  52.  a.  ■ 

Or  upon  a  feoffment  by  his  lessee  for  years.     Vide  Co.  L.  52.  a. 

Who  may  be  an  attorney  for  suits  in  law,  or  not.     Vide  ante,  (B  1,  2.) 

(C  5.)  How  he  shall  be  constituted. 

An  attorney  ought  to  have  a  lawful  warrant.     Vide  ante,  (B  7.) 
And  regularly,  his  authority  shall  be  by  letter  of  attorney,  or  deed,  (n) 
Co.  L.  52.  a. 

{  A  written  or  parol  authority  is  sufficient  to  authorize  a  person  to  make 
a  simple  contract,  as  agent  or  attorney,  and  to  bind  his  principal  thereby, 
without  a  letter  of  attorney  under  seal.  It  may  also  be  implied  from  the 
relations  subsisting  between  the  persons  in  question ;  ajid  it  may  sometimes 
be  inferred  from  the  subsequent  assent  or  ratification  of  the  party  charged 
as  principal.  Long  v.  Colburn,  11  Mass.  Rep.  97,  8.  Northampton 
Bank  r.  repoon,  1 1  Mass.  Rep.  288.  292.  Emerson  &  al.  v.  The  Prov- 
idence Hat  Manufacturing  Company,  12  Mass.  Rep.  237.  240.  Mechanics' 
Bank  of  Alexandria  v.  the  Bank  of  Columbia,  5  Wheat.  326.  337,  8. 
The  Bank  of  Columbia  v.  Patterson's  admr.  7  Cranch,  299.  305.  Harts- 
horne  &  al.  v.  Wright  &  al.  1  Pet.  Rep.  72.  Hooe  &  al.  v.  Oxley  &  Han- 
cock, 1  Wash.  Rep.  19.  23.  If  one  person  act  as  the  agent  of  another, 
and  the  latter,  having  knowledge  of  such  acts,  do  not,  in  a  reasonable  time, 
express  his  disapprobation,  his  assent  will  be  presumed.  Towel  &  Jack- 
son v.  Stevenson,  1  Johns.  Ca.  1 1 0.  Codwise  &  al.  t>.  Hacker,  1  Caines' 
539.  Cairnes  &  Lord  v.  Bleecher,  12  Johns.  Rep.  300.  305. 

But  an  authority  to  execute  a  deed,  must  be  given  by  deed.  Banorgee 
v.  Hovey  &  al.  5  Mass.  Rep.  11.  24.  Cooper  v.  Rankin,  5  Binn.  613. 
615.  Nicholson's  lessee  v.  Mifflin,  2  Dall.  246.  Meredith  x>.  Mucoss, 
1  Yeates  200.  Chancery,  however,  will  decree  a  conveyance  of  land, 
sold  by  an  agent,  under  a  parol  authority.  Talbot  v.  Bowen,  1  Marsh. 
Rep.  436.  (Kentucky.)  } 

(C  6.)  Where  he  shall  not  prejudice  himself. 

If  a  man  docs  nothing,  but  as  attorney  to  another,  he  does  not  prejudice 
himself:  as,  if  a  lessee  for  years  make  livery  as  attorney  to  his  lessor,  his 
term  is  not  merged.     Co.  L.  52.  a.     Mo.  11.     R.  Mo.  280. 

If  the  lord  make  livery  as  attorney  to  his  tenant,  he  does  not  extinguish 
his  seigniory.     Mo.  11. 

(C  7.)  When  he  shall  be  prejudiced. 

But  where  a  man,  who  acts  as  attorney,  gives  effect  to  his  act,  he  himself 
shall  be  bound  by  it :  as,  if  a  lessor  makes  livery  as  attorney  to  his  lessee 
for  years  upon  a  feoffment  by  him,  he  cannot  afterwards  [*]avoid  the  feoff- 
ment; for  the  freehold,  upon  which  the  livery  operates,  passed  from  him* 
Co.  L.  52.  a. 

If  a  man  present  to  his  own  proper  advowson,  as  attorney  to  another, 

(n)  1.  Co.  Litt.  48.  b.  2  Rol.  Abr.  8.  Salk.  96.-2.  An  authority  may  be  delegated 
by  deed  indented,  though  the  attorney  be  not  party  to  the  deed,  because  the  attorney  takes 
nothing  by  the  deed,  bat  has  only  a  naked  authority  delegated  on  him  ;  and  therefore, 
since  a  man  may  take  an  estate  in  remainder,  though  he  is  no  party  to  the  deed,  a  fortiori^ 
one,  not  party  to  the  deed,  may  receive  a  naked  authority  or  power  by  it. .  2  Rol.  Abr.  8,  9. 
Shep.  Touch.  217 .    1  Bac.  Abr.  199. 

Vol.   I.  9&  [*773] 


778  ATTORNEY. 

and  institution  and  induction  follow  thereupon,  he  will  thereby  be  ousted 
of  his  possession.     Co.  L.  52.  a. 

(C  8.)  Authority. — What  shall  be  a  good  authority. 

If  a  man  appoints,  and  in  his  place  constitutes  8.  to  surrender  a  copyhold  ; 
it  is  sufficient,  though  he  does  not  say,  for  him  in  his  name.  Dub.  1 
Brown).  94.     Dan.  665. 

If  he  gives  authority  to  B.  to  receive  and  recover  his  debt ;  he  has  power 
to  make  an  arrest,  &c.  for  that  is  necessary  to  be  done  before  he  can  recor- 
er.     Dan.  666.  (o) 

And  improper  words,  or  a  recital,  do  not  vitiate  it.  As  if  a  man  by  let- 
ter of  attorney,  reciting,  that  by  indenture  he  had  demised,  &c.  appoints  B. 
to  deliver  the  lease  ;  it  is  good,  though  it  was  no  indenture  or  demise,  unless 
the  lease  was  delivered  before.     R.  1  Rol.  328.  1.  1 5. 

But  if  the  thing  be  mistaken  in  a  letter  of  attorney,  the  authority  is  void  : 
as,  if  a  letter  of  attorney  recites  a  charter  1 1  Sept,  and  gives  power  to  re- 
ceive livery  secundum  forman  cliartas  pradicta,  where  the  charter  was  10 
Sept.  it  is  veid.     Dan.  666. 

(C  9.)  What  only  a  bare  authority. 

If  a  man  devise,  that  A.  and  B.  sell  his  land,  without  devising  the  land 
to  them  ;  they  have  but  a  bare  authority.      Vide  Poiar,  (A  1 .) 

(C  10.)  What  an  authority  coupled  with  an  interest. 

But  if  a  man  devise  land  to  A.  and  B.  to  be  sold ;  they  have  an  author- 
ity coupled  with  an  interest.     Vide  Poiar,  (A  1 .) 

(C  11.)  How  an  authority  shall  be  executed.     Strictly  pursuant  to 

the  authority. 

An  authority  ought  to  be  strictly  pursued  (p);  and  therefore,  if  there 
[*]be  an  authority  to  A.  and  B.  to  do  such  an  act ;  one  of  them  alone  can- 
not do  it.     Co.  L.  112.  b.  181.  b. 

Though  one  die,  the  survivor  cannot  doit.  Co.  L.  113.  a.  181.  b.  I 
And.  145. 

So,  though  one  refuse.    Co.  L.  1 1 3.  a. 

So,  if  a  man  gives  an  authority  to  A.  B.  and  C.  his  executors  to  sell  after 
the  death  of  D.  and  one  dies  before  D.,  the  others  cannot  sell.  Co.  L. 
112.  b. 


(o)   1.  Rol.  Rep.  390.     Palm.  394.     Godb.   359.-2.  In  the  delegation  of  an  authority 
all  reasonable  powers  necessary  to  attain  the  end  in  view  may  be  presumed  to  hare  been 
given.    4  Camp.  163.— 3.  If  a  steward  makes  a  deputy  pro  hae  vice  to  take  a  surrender  of 
a  copyhold  el  uljertus  ad  fact  end'  quantum  in  se  est  ;  by  virtue  of  these  last  words,  (he 

deputy  may  take   a  conditional  surrender.     Cro.  Eliz.  48.     Vide    12  Mod.  468. 4.  If  a 

letter  of  attorney  be  given  to  A.  to  make  livery  of  lands  already  in  lease,  the  attorney  may 
~£™T  t^e/eMee^nOTdfto  make  livery,  because  whilst  the  lessee  continues  in  po.- 
El  Xi'i  Ji  att?rnf7  Caim°.t  deUver  seiam  of  U'  and  therefore  to  execute  the  power  riven  him 
.£  prt  Tert,  4  p67'  ?n*  ne"9sary  **  he  8ho«ld  have  a  power  to  enter  up<m  the  le*. 
MU.H  •  i  i  P°P-  10u3' ,  Dyer'  131'  a— 6'  But  Pcr  Rollc  Jt  »  <he  safer  £ay  for  the 
e^eV^Vltni ?  aT  2\!5?  ^1?* attorae*  for  **  *ttomey  to  enter,  el  *mncs  itto*  m* 

C?.LUt  52    \ Ko\ .  Ab?:l^*  a°  ^  CaXm0t  make  1Wery  Within  TieW'  VWe 

onfmil^Tu e  °-ld,  b°°4ki  *?•«*  diatincti<>a  between  a  naked  authority  and  an  authority 
«U&  1*?£  fh-  int.eresti:T2-  Vo^?n  ihe  one  *™*>  *  *  ^n  devise  that  his  executor.  ebaU 
Jo  the he^tt  1«  glIC!i -ULanaked  a"thorit^  ^  the  lands,  till  the  sale  is  made,  descend 
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So  an  authority  to  three  conjunctim  et  separatim  /  two'  cannot  do  it.'  Co. 
L.  181.  b.      1  Rol.  329.  J.  15. 

Or  to  A.  and  B.  to  sell  by  the  advice  of  C.  if  C.  dies,  A.  and  B.  cannot 
sell.     Mo.  62. 

Or,  if  one  declare  an  use,  to  such  wife  as  his  son  shall  marry,  according  to 
the  advice  and  appointment  of  A.  B.  C.  and  D.  if  A.  dies,  the  others  can- 
not appoint.     Mo.  62.  493,  4. 

\  The  distinction,  is,  that  if  an  authority,  delegated  to  several  persons, 
be  a  private  confidence,  all  must  join ;  but  if  it  was  conferred  for  public 
purposes,  it  may  be  executed  by^  a  majority  only.  Green  v.  Miller,  6  Johns. 
Rep.  39.  Town  v.  Jaquith,  6  Mass.  Rep.  46.  Patterson  v.  Leavith,  4 
Conn.  Rep.  — .  Reeves  i>.  Goff,  Penning,  143.  Kupfer  v.  South  Parish  in 
Augusta,  V2  Mass.  Rep.  185.  189.  } 

So  an  authority  by  commission,  or  other  matter  of  record,  shall  be  taken 
strictly  aswell  as  an  authority  given  by  the  deed  or  will  of  the  party.  Mo.  21 7* 

(C  12.)  Without  doing  less  than  the  authority. 

So,  if  a  man  does  less,  than  his  authority  requires  ;  it  shall  be  void,  gen- 
erally.    Co.  L,  258.  a  (q) 

£*]But  he  who  has  an  authority  coupled  with  an  interest,  may  do  less 
than  nis  authority  :  as  if  a  copyholder  has  a  licence  to  lease  for  five  yeajrS; 
he  may  lease  for  three  years.     1  Rol.  330. 1.  47. 

1  ■■■  ■ —  ■    ■■  ■■    '         i .  . ._  i  1 1 .1.        .i    ■  ■—  iii      — — — ^— » 

and  legacies ;  though  one  of  the  parties  who  was  empowered  die,  yet  the  survivor  and  heir 
at  law  mast  join  in  a  sale.  Hard.  204.— 4.  So  if  lands  are  devised  to  be  sold,  and  no  person 
is  named  for  that  purpose,  the  heir  must  do  it.  Ch.  Ca.  177.  Ch.  Rep.  283.-4.  On  the 
other  hand)  if  a  man  by  will  give  land  to  executors  to  be  sold,  and  one  of  them  die,  the  sur- 
vivors may  sell ;  for  the  trust  being  coupled  with  an  interest,  shall  survive  together  with  it. 
Co.  Litt.  1 13.  b.  181.  b.  Vide  Cro.  Eliz.  856.-5.  So  if  lands  be  devised  to  A.  for  life,  and 
that  after  his  decease  his  lands  shall  be  sold  by  his  executors,  and  he  makes  three  or  four 
executors,  and  during  the  life  of  A.,  one  of  the  executors  dies,  and  then  A.  dies,  the  surviv- 
ing executors  may  sell ;  because  the  land  could  not  be  sold  before,  and  the  plural  number 
of  executors  remains.  Co.  Litt.  112.  b. — 6.  So  if  there  had  been  but  one  executor  living. 
Cro.  Car.  382.  Jones,  352.  Vide  And.  145.  Moore,  61 — 7.  But  it  is  said,  that  if  a  will 
had  given  such  power  to  certain  persons,  naming  them  by  their  names,  as  to  A.  B.  C.  and 
one  of  them  died,  the  survivors  could  not  sell,  for  the  words  of  the  will  in  that  case  could  not 
be  satisfied.  Co.  Litt.  1 13.  Sed  q  use  re,  and  vide  Cro.  Car.  382.  contra.  1  Leon.  106.  1. 
156.  Moore,  147.  pi.  291. — 8.  If  A.,  being  seised  in  fee  of  a  reversion  of  twenty  acres  ex- 
pectant upon  an  estate  for  life,  and  of  other  twenty  acres  in  possession,  and  for  the  perfor- 
mance of  his  own  and  his  father's  will  devises  all  his  lands  and  tenements  to  his  executors, 
and  wills  that  they  should  take  the  profits  Thereof  for  10  years,  and  that  after  the  expiration 
thereof  the  same  should  be  sold  by  his  executors,  or  by  one  of  them,  and  dies,  and  after  the 
tenant  for  life  dies,  and  then  one  of  the  executors  dies,  the  other  two  may  sell  the 
twenty  acres  ;  for  as  they  may  perform  the  will,  so  they  may  sell  in  order  thereto. 
%  And.  59.  Owen,  155.     Moor,  341.  Cro.  Eliz.  524. 

(q)  1,  If  A.  be  disseised  of  Black  Acre  and  White  Acre,  and  gives  a  letter  of  attor- 
ney to  enter  into  both,  and  make  livery  if  the  attorney  enters  into  one  acre  only,  and  makes 
livery  secundum  formam  charta,  this  is  not  good,  because  the  attorney  has  not  pursued  his 
authority  ;  for  the  estate  of  the  disseisor  cannot  be  defeated  without  an  entry  into  both 
acres,  and  till  the  estate  be  defeated  the  attorney  cannot  execute  his  power  in  the  manner 
it  was  delegated,  and  therefore  what  he  did  in  this  case  was  void.  Co.  Lett.  52.  2  Rol. 
Abr.  9. — 2.  If  the  lord  licence  a  copyholder  for  life,  to  lease  the  copyhold  for  five  years,  he 
may  lease  for  three  ;  since  this  is  comprehended  within  the  lease,  inasmuch  as  he  has  given 
him  licence  to  lease  for  more  years.  Rol.  Abr.  330.— 3.  So  if  the  lord  licences  a  copy- 
holder for  life  to  lease  for  five  years,  if  the  copyholder  tarn  diu  vixtrtl^  and  he  leases  \t  fop 
five  years  generally  without  limitation,  this  is  a  good  execution  and  pursuant  tp  the  licence, 
for  the  lease  is  determinable  by  his  death  by  a  limitation  in  law,  and  therefore  as  much  is  im- 
plied by  law,  as  if  he  had  made  an  actual  limitation.  Rol,  Abr.  330,  331.  Cro.  Jac.  436, 
Poph.105.  Cro.  Eliz.  461-  Owen,  72.-4.  Where  the  mayor  and  commonalty  of  London  bad 
constituted  J.  S.  their  bailiff  to  receive  their  rents,  and  to  make  demand  of  them,  and  to 
make  entry,  such  general  authority  is  not  sufficient  to  authorise  a  bailiff  to  take  advantage, 
and  demand  a  rent  accrued  due  afer  the  authority  given  ;  for  it  is  a  new  r$gh.t  attached,  and 
~  there  ought  to  be  a  special  authority  for  this  purpose.    Skin,  413.pl.  106. 
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(C  13.)  And  an  act,  varying  in  substance  from  the  authority  is 

void. 

So,  if  a  man  act  different  (r)  from  his  authority,  it  is  void  :  as,  if  an  au- 
thority be  to  make  livery,  or  do  any  other  act,  upon  condition,  and  he  does 
it  absolutely.     Co.  L.  258.  a.  (s) 

If  authority  be  given  by  parliament  to  dispose,  employ,  and  convert  bene- 
fices appropriated  for  the  augmentation  of  the  incumbents  there  ;  leases  for 
years  to  the  incumbent  are  void,  for  the  act  intended  an  absolute  disposal. 

R.  Mo.  42. 

If  A.  devise,  that  B.  sell  so  much  of  his  lands  as  is  necessary  to  pay  his 
debts  ;  he  cannot  sell  more.     1  Rol.  329. 1.  21. 

{  If  an  authority  be  given  to  sell  land,  and  to  execute  conveyances  and 
assurances  in  the  law,  of  the  land  sold,  the  attorney  has  no  power  to  bind 
his  principal,  by  a  covenant  of  seisin.  Nixon  v.  Hyscrott,  5  Johns.  Rep.  58. 

So  where  an  authority  was  given,  by  the  owners  of  a  ship,  to  the  master 
to  sell  her  ;  and  the  master  sold  her,  and,  at  the  same  time,  represented  to 
the  vendee,  that  she  was  a  registered  ship,  when  in  fact  she  was  not ;  it  was 
held,  that  the  owners  were  not  responsible  for  such  representation.  Gib- 
son v.  Colt  and  al.  7  Johns.  Rep*  390. 

So  where  A.  authorized  B.  to  sign  his  name  to  a  note  for  a  certain  sum 
payable  in  six  months  ;  and  B.  put  A.h  name  to  a  note  for  that  sum  paya- 
ble in  sixty  days  ;  it  was  held,  that  A.  was  not  liable.  Batly  v.  Carswell,  2 
Johns.  Rep.  48. 

So  where  A.  was  empowered  to  act  as  the  clerk  of  B.,  and  while  acting 
in  that  capacity,  he  gave  a  note  in  the  name  of  B.  for  property  that  B.  re- 
ceived, and  on  which  be  made  a  great  advance  ;  it  was  held,  that  B.  was 
not  liable  on  the  note.     Terry  r.  Fargo,  10  Johns.  Rep.  114. 

(r)  1.  Authorizing  a  man  to  do  an  act  in  a  particular  way,  implies  a  negative  that  he 
shall  do  it  in  any  ether,  if  any  consequences  might  ensue  from  doing  it  in  one  way,  which 
might  not  from  doing  it  in  the  other.  2  P.  Wma.  19. — 2.  Thus,  authorising  a  man  to  raise 
money  out  of  the  rents  and  profits  of  an  estate  by  leasing,  does  not  authorise  him  to  raise  it 
by  mortgage.     2  P.  Wms.    13. 

(j)  1.  For  the  attorney  had  no  authority  to  create  an  absolute  fee  simple;  and  there- 
fore such  absolute  feoffment  shall  not  bind  the  feoffor,  because  he  gave  no  such  authority. 
11.  H.  4.  3.  a.  2  Rol.  Abr.  9.— 2.  And  hence  the  attorney  in  some  books  is  called  a 
disseisor.  Co.  Lit.  258.  Perk.  Sect.  188. — 3.  Yet  if  the  letter  of  attorney  had  been  to 
make  livery  absolutely,  and  the  attorney  had  made  it  upon  condition,  this  seems  a  good 
execution  of  his  power,  and  the  feoffment  good,  because  when  the  attorney  had  once  deliv- 
ered seisin,  he  had  fully  executed  his  power,  and  the  condition  annexed  to  it  being  with- 
out authority,  is  void ;  and  therefore  shall  not  destroy  the  operation  of  the  livery.  26 
Ass.  39.  2  Hoi.  Abr:  9.  Co.  Lilt.  268.  Shep.  Touch.  218.  Perk.  s.  188.— 4.  So  if  a 
warrant  of  attorney  be  given  to  make  livery  to  one  and  the  attorney  make  livery  to  two  ; 
or  if  the  attorney  had  any  thing  to  make  livery  of  Black  Acre,  and  he  make  livery  of  Black 
Acre  and  White  Acre,  though  the  attorney  has  in  these  cases  done  more,  yet  there  is 
no  reason  that  should  vitiate  what  he  has  done  pursuant  to  his  power,  since  what  he 
did  beyond  it,  is  a  nullity  and  void.  Perk.  s.  189. — 5.  But  if  the  attorney  were  to  de- 
liver seisin  to  two,  and  he  had  made  livery  only  to  one  that  had  been  void,  because  he 
had  no  authority  to  deliver  the  whole  possession  to  one  exclusive  of  the  other,  and 
therefore  it  is  void  for  the  whole.  Perk.  s.  189. — 6.  So,  if  a  letter  of  attorney  be  giv- 
en to  two  jointly  to  take  livery,  and  the  feoffor  makes  livery  to  one  in  the  absence  of 
the  other,  in  the  name  of  both,  this  is  void,  because  they  being  appointed  jointly  to 
receive  livery,  are  to  be  considered  but  as  one.  Co.  Litt.  49.  2  Rol.  Abr.  8—7.  Bnt 
if  a  feoffment  be  made  to  A.  and  B.  and  the  feoffor  gives  a  letter  of  attorney  to  deliver  seisin, 
and  I.  or  S.  gives  livery  to  A.  in  the  absence  of  B.  in  the  name  of  both,  this  is  a  good  livery  0 
for  though  the  entire  possession  be  delivered  to  one  only,  yet  they,  being  joint  tenants  by 
the  deed  of  feoffment,  such  livery  to  one  makes  no  alteration  or  change  in  the  possession, 
because  if  the  livery  had  been  made  to  botb,  each  had  been  placed  in  the  whole  posses- 
sion ;  besides  that  every  man  being  presumed  to  accept  a  gift  for  his  advantage,  A.  is  looked 
upon  as  the  attorney  of  B.  to  receive  the  possession  for  him,  and  therefore  the  livery  of  A. 
enures  to  the  benefit  of  B.  till  he  disagrees  to  it.  Co.  Litt.  49.  2  Rol.  Abr.  8.-8.  One 
having  power  jo  lease  for  ten  years  leases  tor  twenty;  equity  decreed  the  lease  good 
for  ten  years.  Ch.  Ca.  23* 
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So  Where  A.  was  employed  by  B.  in  his  store,  to  keep  his  books  and  ac- 
counts, and  to  sell  goods  by  retail  ;  it  was  held,  that  A.  had  no  authority  to 
deliver  goods  to  a  creditor  of  B.  in  payment  of,  or  as  security  for,  a  debt  not 
then  due.     Beals  v.  Allen,  18  Johns.  Rep.  363. 

A  general  power  to  act  relative  to  the  management  of  an  estate,  does  not 
authorize  the  attorney  to  put  in  an  answer  for  his  principal  to  a  bill  in  chan- 
cery relative  to  it.     Rogers  &  ux.  r.  Cruger  &  al.   7  Johns.  Rep.   553. 

An  agent,  authorized  to  transact  a  special  business,  cannot,  on  the  subject 
of  his  agency,  act  for  his  own  benefit,  to  the  prejudice  of  his  principal. 
Farkist  v.  Alexander  &  al.  1  Johns.  Chan.  Rep.  394. 

As  to  the  distinction  between  a  general  and  special  authority,  see  Gibson 
v*  Colt  &  al.  7  Johns.  Rep.  390.  393,  4.  Munn  v.  The  Commission  Com- 
pany, 15  Johns.  Rep.  44.  54.  Beals  z?.  Allen,  18  Johns.  Rep.  363.  366.  } 

[*](C  14.)  Or  done  in  the.  attorney's  own  name. 

So,  if  a  man,  who  acts  by  the  authority  of  another,  and  as  his  attorney, 
does  it  in  his  own  name,  and  as  his  own  proper  act,  it  will  be  void,  for  he 
represents  hig  master,  and  ought  to  do  it  in  his  name.  9  Co.  76.  b.  1  Rol. 
330.  1.  35.     Vide  Copyhold  (F  5.)  (*) 

Or,  at  least,  ought  to  express  that  he  does  it  as  attorney  to  such  an  one. 
9  Co.  76.  b.  77.  a.  («) 

■      -  .iii  m  i.i   ..»!■  ■■!■■  ■     ■ i  ■  i 

(/)  1.  Vide  Ld.  Rd.  1418.  Str.  705.  Godb.  3B9.  Moor,  70.  pi.  191.818.  pi.  110 — 2.  But 
if  executors  hare  power  to  sell  lands,  they  may  do  it  in  their  own  names.  Rol.  Abr.  321. 
—3.  So  if  a  deputy  steward  makes  an  attorney,  or  appoints  an  under  deputy  to  take  a  sur- 
render of  a  copyhold  estate,  and  he  does  it  accordingly,  without  recitiug  his  power,  this 
is  good  ;  for  where  a  man  does  such  an  act  as  he  cannot  do,  so  as  to  be  effectual  any  other 
way  than  by  virtue  of  his  authority,  that  shall  be  taken  to  be  in  execution  of  his  authori- 
ty. Salk.  95,  96. — 4.  But  where  a  man  has  an  interest  and  authority,  and  does  an  act 
without  reciting  his  authority,  it  shall  be  taken  to  be  done  by  virtue  of  his  interest.  Salk. 
96.  for  this  vide  6  Co.  18.  a.  Cro.  Eliz.  878  Cro.  Jac  31.  Co.  Litt.  III.  b.  Jenk. 
201.  215.  Cro.  Car.  335.  Jones,  327.  Noy,  80.  Latch,  9,  10.  39.  134.  Jones,  137. 
Rol.  Abr.  330. 

(u)  1.  Where  a  contract  is  concluded  through  an  agent,  the  principal  will  be  liable 
thereon  ;  and  where  it  is  simple,  unless  a  bill  or  note,  even  though  not  named  at  the  time 
of  contracting ;  since  having  received  or  being  entitled  to  its  consideration,  he  is  in  jus- 
tice bound  for  what  that  consideration  was  or  is  to  be  given.— -2.  If  too,  the  other  side,  in 
pursuance  of  the  contract  has  paid  the  agent  money,  which  he  becomes  entitled  to  re  cad, 
ha  may  demand  it  from  the  principal,  though  retained  by  the  agent ;  the  latter  represent- 
ing the  principal,  and  paving  received  it  for  him. — 3.  Since  a  bill,  note,  or  deed  may  be  con- . 
eluded  by  agent,  such  instrument,  when  so  concluded  if  they  express  to  be  made  for  the 
principal,  will  bind  him  ;  but  otherwise  not,  because  no  evidence  will  be  admitted  to  - 
controul  their  purport.— 4.  Where  an  agent  makes  a  simple  contract,  concealing  his  principal , 
the  other  side  may  hold  himself  or  his  principal,  if  not  a  bill  or  note,  liable  thereon  •,  by  con- 
cealing the  principal's  name,  the  other  had  not  a  choice,  whether  to  accept  or  refuse  his 
credit,  and  therefore  to  confine  him  to  the  principal  would  be  holding  him  to  an  agreement 
which  he  never  made. — 5.  Nor  will  it  avail  the  agent,  that  the  other  knew  in  a  general 
way,  that  he  was  not  engaging  on  his  own  account.  Vide  15  East,  67. — 6.  To  be  secure 
he  must  name  his  principal,  and  at  the  time  of  contracting,  intimating  thereby,  that  he  does 
not  pledge  his  own  security.  1  Rol.  Abr.  95.  (T.)  I.  2  E.  N.  P.  C.  567.  2  Taunt.  374. 
—-7.  When  he  will  be  safe,  even  though  the  principal  cannot  be  compelled  to  fulfil  the 
agreement,  as  the  case  is  in  government  contracts,  for  the  opposite  party  was  aware  of  it. 
1  T.  R.  172.  674.  1  East,  579.-8.  To  secure  the  agent  from  liability  on  bills,  notes, 
and  deeds,  made  by  him  as  such,  they  must  distinctly  express  that  he  is  only  acting  there- 
in as  agent,  since  no  evidence  to  controul  their  purport  will  be  received. — 9.  This  may 
be  done  by  bis  signing  them  in  the  principal's  name,  or  adding  to  his  own  signature  "  as  at- 
torney for  A.  B.1'  Str.  705.  Ld.  Rd.  1418. — 10.  Or  if  opposite  the  seal  (the  instrument 
being  a  deed)  be  written,  "for  C.  D.  [the  principal]  A.  B.  [the  attorney]*'  it  will  do.  2 
East,  142.-— 11.  But  where  one  covenanted  for  himself,  his  heirs,  &c.  and  under  his  own 
hand  and  seal,  for  the  act  of  another,  he  was  held  personally  liable,  though  the  deed  de- 
scribed him  as  covenanting  for  and  on  behalf  of  that  other.  5  East,  148.— 12.  So 
where  a  bill  of  exchange  in  the  following  form  :  u  Pay  to  J.  S.  or  order  200/.  and 
place  the  same  to  the  account  of  the  Y.  company,"  was  directed  "  To  A*  B.  cashier  to  the 
Y.  company",  and  accepted  u  A.  B.''  he  was  held  personally  liable.  He  was  not  requested 
to  accept  nor  did  he  accept,  as  cashier,  and  the  addition  to  his  name  was  meant  perhaps  for 
an  earmark,  or  as  a  private  notice  to  himself.    C.  T.  H.  1 . 
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And  therefore,  if  an  attorney  has  a  power  by  writing  to  make  leases,  if  he 
makes  a  lease  in  his  own  name,  it  will  be  void.  9  Co.  77.  a.  1  Rol.  330, 1.  37. 

If  the  king's  surveyor  has  a  power  to  make  leases,  and  he  makes  a  lease 
between  the  king  of  the  one  part,  and  A.  of  the  other,  and  puts  his[*]own 
seal,  it  is  void ;  for  without  the  king's  seal,  it  cannot  be  the  king's  lease. 
R.  Mo.  70. 

So,  if  an  attorney,  in  his  own  name,  makes  a  release  upon  composition 
made  of  a  debt.     R.  Mo.  818. 

Yet  a  man,  who  has  an  authority,  may  act  in  his  own  name  for  the  ne- 
cessity :  as,  a  devise,  that  A.  shall  sell  ;  A.  may  sell  in  his  own  name,  for 
the  devisor  is  dead.     9  Co.  77.  a.     1  Rol.  330.  1.  40. 

So  a  deputy  may  act  in  his  own  name,  as  well  as  in  the  name  of  his  prin- 
cipal.    1  Sal.  96.  (x) 

<{  The  general  principle  stated  hi  the  text,  that  the  act  of  one  person  in  behalf  and  by 
the  authority  of  another,  must  be  done  in  the  name  of  the  latter,  has  been  frequently  re- 
cognised in  this  country.  Stack  pole  r.  Arnold,  11  Mass.  Rep.  27.  Mayhew&al.  v.  Prince, 

11  Mass.  Rep.  54.  Elwell  r.  Shaw,  16  Mass.  Rep.  42.  Bogart  &  al.  ».  De  Bussy,  6  Johns. 
Rep.  94.     At  least,  the  agency  must  be   disclosed  in   the  transaction.     Arfridsonr.  Ladd, 

12  Mass.  Rep.  173.     Mauri  v.  Hcffernan,  13  Johns.  Rep.  58.  77.  Sumner  r.  Williams  &  al. 

8  Mass.  Rep.  .198.  Rathbon  v.  Budlong,  15  Johns,  Rep.  1*  But  this  rule  is  applicable  only 
to  instruments  known  to  the  common  law,  or  to  transactions  under  a  special  authority. 
The  acts  of  a  general  agent  do  not  derive  their  validity  from  their  disclosing  the  authority 
en  the  face  of  them  ;  but  the  liability  of  the  principal  depends  upon  the  fact,  that  such  acts 
were  done  in  the  exercise,  and  within  the  limits,  of  the  powers  delegated.  The  Mechanics1 
Bank  v.  The  Bank  of  Columbia,  5  Wheat.  Rep.  326.  337. 

On  the  other  hand,  it  is  well  established,  that  an  agent,  who  covenants  in  his  own  name, 
though  he  describe  himself  as  agent,  is  personally  liable.  Tippets  v.  Walker  &  al.  4 
Mass.  Rep.  595.  Thachcrfe  al.  r.  Dinsmore,  5  Mass.  Rep.  299.  Foster  c  Fuller,  6  Mass* 
Rep.  58.  Duvall  v.  Craig,  2  Wheat.  Rep.  45.  Sumner  v.  Williams,  8  Mass.  Rep.  162. 
Thayer  r.  Wendall,  1  Gallis.  37.  Meyer  &  al.  r.  Barker,  6  Binn.  228.  HarUhorner. 
Whittles,  3  Munf.  Rep.  357.     M'Williams  r.  Willis,  1  Wash.  Rep.  199. 

So,  if  a  man,  professing  to  stipulate  for  an  another,  act  without  authority  or  beyond  his 
authority,  he  is  personally  responsible  for  the  non-performance  of  the  contract.  Sumner  v. 
Williams,  8  Mass.  Rep.  209.  Duscnbury  t.  Ellis,  3  Johns.  Ca.  70.     White  &  al.  v.  Skinner, 

13  Johns.  Rep.  306.  310. 

In  the  following  cases,  the  agent,  on  the  principles  above  stated,  was  held  not  to  be  liable. 
Rathbon  v.  Budlong,  15  Johns.  Rep.  1.  Mannr.  Chandler,  9  Mass.  Rep.  335.  HoVey  r. 
Magill,  2  Conn.  Rep.  680.  Shelton  &  al.  v.  Darling,  2  Conn.  Rep.  435.  Passmore  v.  Mott, 
2  Binn.  201.  Webster  v.  M'Ginnis,  5  Binn.  235.  M'Donough  v.  Temple  man,  1  Har.  & 
Johns.  156.     Greenup  &  al.  v.  Barbee's  exr.,  1  Bibb.  320. 

The  remarks  thus  far  made,  and  the  cases  cited,  are  applicable  to  the  acts  of  persons, 
who  represent  individual  persons  or  corporations,  and  who  are,  therefore,  called  private 
agents.  But  there  is  a  distinction  between  the  contracts  of  these,  and  the  contracts  of 
public  agents,  who  assume  to  act  on  behalf  of  government.  In  the  latter  case,  although 
the  government  cannot  be  sued,  yet  the  agent  is  not  personally  liable  ;  the  public  faith 
being  the  only  security.  Walker  t>.  Swartwout,  12  Johns.  Rep.  444.  Olney  t.  Wickes, 
18  Johns.  Rep.  122.  Randall  o.  Van  Vechton  &  al.  19  Johns.  Rep.  60.  63.  Adams  v. 
wVhittlesey,  3  Conn.  Rep.  560.     Brown  v.    Austin,  1  Mass.  Rep.  208.    Dawes  v.  Jackson, 

9  Mass.  Rep.  490.  Hodgson  r.  Dexter,  1  Cranch,  345.  Jones  v.  Le  Tombe,  3  Dall.  384. 
But  where  the  transaction  evinces  an  intention  to  render  the  agent  personally  respon- 
sible, he  may  be  subjected,  although  he  was  a  public  agent,  and  acted  in  behalf  of  gov- 
ernment. Sheffield  v.  Watson,  3  Caines'  69.  Gill  v.  Brown,  12  Johns.  Rep.  385.  Swift 
v.  Hopkins,   13  Johns.  Rep.  313.     King  v.  Butler,  15  Johns.  Rep.  281.  }> 

(?)  As  to  deputing  an  authority. — 1.  One  having  authority  to  do  an  act  for  another,  must 
execute  it  himself,  and  cannot  transfer  it  to  another ;  for  this   being  a  trust  and  confidence 
reposed  in  the  party  cannot  be  assigned  to  a  stranger,  whose  ability  and  integrity  were 
not  so  well  thought  of  by  him  for  whom  the  act  was  to  be  done.     9  Rep.  77.  b.  Rol.  Abr. 
330.     1  Balk.  96.      2  RoL  Rep.  393.      1  Camp.  88.   «{  Stoughton  &  al.  v.  Baker  &  al.  4 
Mass.  Rep.  522.      Emerson  &  al.  v.   The  Providence  Hat  Manufacturing  Company,  12 
Mass.  Rep.  237.  241,2.  }» — 2.  So  if  a  lessee  for  life  has  power  to  make  leases,  rendering  th» 
ancient  rent,  he  cannot  make  them  by  letter  of  attorney.     9  Rep.  76.    2  Rol.  Rep.  303. 
Rol.  Abr.  330. — 3.  If  A.  lends  B.  a  horse  to  ride  to  York,  B.  cannot  let  his  man  ride  him. 
Mod.  210.— 4.  But  it  is  otherwise,  where  a  certain  time  is  limited  for  the  loan  of  the  horse  ; 
for  in  that  case  he  hath  an  interest  in  the  horse,  and  may  let  his  servant  ride  him.    So  if  B. 
fyr  money  lets  a  horse  to  A.  to  ride  to  York.    Mod.  210.  Salk.  404*  pi.  1.  tf  Mod.  t&« 
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(C  15.)  Where  an  authority  need  not  be  strictly  pursued. 

But  now,  by  the  st.  21  H.  8.  4.  if  executors  have  authority  to  sell  land, 
and  any  of  them  refuse  ;  the  others  may  sell.-    Co.  L.  1 1 3.  a. 

So,  if  one  dies,  the  survivor  may  sell.  R.  Cro.  Car.  382.  Cont.  1  And. 
145.     Mo.  62.     R.  Sav.  73.     R.  ace.  2  And.  59. 

So,  if  one  devises  to  A.  B.  and  C.  in  fee  to  the  intent  to  sell,  and  makes 
them  executors,  and  A.  refuses  ;  B.  and  C.  may  sell.     R.  Cro.  El.  80. 

So  it  is  sufficient,  if  the  words  and  intent  of  the  authority  are  generally 
pursued :  as,  if  a  man  devise  land  to  A.  for  life,  and  afterwards  to  be  sold  by 
his  executors,  generally  ;  if  one  of  the  executors  dies  before  A.  the  others 
may  sell.     Co.  L.  112.  b.  113.  a.     1  And.  145. 

If  an  authority  be  ad  recuperandum  his  debt,  he  may  arrest  the  debtor, 
for  it  is  one  mean  for  the  recovery.     R.  Pal.  394. 

If  a  devise  be,  that  his  sons  in  law  sell  his  land  ;  if  one  dies,  and  two  sur- 
vive, the  survivors  may  sell.  Mo.  147.  Cro.  El.  26.  1  Leo.  285.  3 
Leo.  106.     1  Rol.  328. 1.  35. 

If  there  be  a  warrant  to  five  bailiffs  upon  a  fieri  facias,  conjunctim  et  divi- 
sim  ;  execution  by  two,  or  three,  will  be  well.  R.  Pal.  52.  1  Rol.  329. 1. 
5.  2  Rol.  137.  Noy,  47.  R.  Cro.  El.  913.  3  Bui.  210.  1  Rol.  406. 
Yel.  25.     Hutt.  127.     Co.  L.  l&l.  b.  (y) 

So,  if  an  authority  be  coupled  with  an  interest,  it  is  not  so  strictly  [^tak- 
en :  as,  if  land  be  devised  to  executors  to  be  sold,  the  survivor  shall  sell. 
Co.  L.  113.  a.  181.  b. 

So,  if  an  authority  be  directory  to  do  a  ministerial  act,  it  need  not  be  tak- 
en strictly  :  as,  if  the  king  direct  the  deputy  and  council  of  Ireland  to  cause 
a  bishop  to  be  installed,  &c.  and  the  deputy  be  changed  ;  the  successor  and 
the  council  may  do  it.     Pal.  27. 

If  the  king  gives  authority  to  the  treasurer,  chamberlain,  and  subtreasur- 
er,  or  any  of  them,  to  pay  such  a  sum,  and  two  pay  it,  it  is  well.  1  Rol. 
328.  1.  alt.     Dub.  11  Co.  92.  a.  (z) 

So  an  authority  may  be  executed  in  part  at  one  time,  and  in  part  at  anoth- 
er :  as,  if  land  be  devised  to  be  sold ;  it  may  be  sold  part  at  one  time,  and 
part  at  another.     Co.  L.  113.  a. 

If  there  be  a  feoffment  with  a  letter  of  attorney  to  make  livery ;  they  may 
make  livery  for  part  at  one  time,  and  for  other  part  at  another  time.  R. 
Mo.  280. 

So,  if  a  man  does  all  that  his  authority  warrants,  and  more,  it  is  well  exe- 
cuted. 

So,  if  the  king  accepts  a  judgment  in  satisfaction  of  a  debt,  proviso  that 
the  barons  of  the  exchequer,  or  two  of  them,  do  not  revoke  it,  if  three  re- 
voke it,  it  is  within  the  proviso.     1  Rol.  328. 1.  42. 

11  Mod.  7.  2  Ld.  Rd.  795.  913.  915.  916 — 5.  An  attorney  to  make  livery  cannot  make 
an  attorney.  2  Rol.  Abr.  9.-6.  The  lord  may  beat  his  villain  with  cause  or  without 
cause  ;  but  if  the  lord  commands  another  to  beat  his  villain  without  cause,  he  shall  have  an 
action  of  battery  against  him  who  beats  him.     33  Edw.  3.     Trespass,  253. 

(y)  1.  Noy,  47.  Poph.  262. — 2."  Bat  a  commission  directed  to  six,  four,  or  two,  cannot  be 
executed  by  three,  because  that  is  a  judicial  act.  Yelv.  26.  Noy,  47.  2  Inst.  380. — 3. 
A  magistrate's  warrant  directed  to  all  constables,  or  to  the  constable  of  S.,  to  A.  B.,  and  to 
all  other  peace  officers,  must  be  construed  respectively  to  each  of  them  within  their 
several  districts.     12  Mod.  180.     1  H.  Blk.  15..  n.     Ld.  Rd.  545. 

(r)  1.  Roll.  Abr.  328,  329. — 2.  So  if  a  judgment  be  assigned  to  the  king,  in  satisfaction 
of  a  debt  due  to  the  king,  with  a  proviso,  that  if  the  barons  of  the  exchequer,  or  any  two 
of  them,  revoke  it,  it  shall  be  void  ;  and  after  three  of  the  barons  revoke  it  (there  being  four 
in  all)  this  is  a  good  revocation.  5  Co.  91.  Rol.  Abr.  328. — 3.  But  if  the  words  had 
been,  that  if  the  barons,  or  any  two  of  them,  jointly  or  severally  revoke  it,  &c.  then  three 
of  them  could  not  revoke  it,  for  this  is  neither  jointly  npr  severally.    Ibid. 
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So,  if  he  does  all  (hat  the  law  requires,  the  authority  is  well  executed, 
though  the  direction  of  the  party  is  not  strictly  pursued  :  as,  if  a  man  has 
aft  authority  to  enter  into  land  ;  if  he  comes  as  near  as  he  can  for  doubt  of 
death  or  mayhem,  and  makes  claim,  it  is  sufficient*     Co,  L.  358.  a. 

If  a  copyholder  for  life  have  licence  to  make  leases  for  five  years,  if  the 
copyholder  so  long  live ;  and  he  makes  a  lease  for  five  years  generally  ;  it 
is  sufficient,  for  it  determines  by  his  death.     R.  1  Rol.  331.  1.  5. 

If  upon  a  feoffment  of  20  acres  there  is  a  letter  of  attorney  to  make  livery 
accordingly,  and  19  acres  are  evicted,  if  he  makes  livery  of  the  residue,  it  is 
sufficient.     Mo.  280. 

So  a  circumstantial  variance  in  the  execution  of  an  authority  is  not  mate- 
rial.    1  Sal.  96.  (a) 
. , . — — — — — — — ..  — " 

(a)  As  to  the  determination  of  an  authority.— 1.  The  authority  given  by  letter  of  at- 
torney, must  be  executed  during  the  life  of  the  person  that  gives  it ;  because  the  letter  of 
attorney  is  to  constitute  the  attorney  my  representative  for  such  a  purpose,  and  therefore 
can  continue  in  force  only  during  the  life  of  me  that  am  to  be  represented.  Vide  S  Rol. 
Abr.  9  ;  Co.  Litt.  52.  Perk.  s.  188.  «{  Clark's  exrs.  v.  Parish's  ezrs.  1  Bibb,  647.  }•— 2.  And 
hence  it  is,  that  if  I.  S.  make  a  letter  of  attorney  to  deliver  seisin  after  my  death,  it  is  void, 
because  he  cannot  deliver  seisin  during  my  life,  for  that  -were  plainly  without  any  author* 
ity  from  me  ;  or  can  he  do  it  after  my  death,  for  the  former  reason.  Ibid.— 3.  But  if  any 
corporation  aggregate,  as  a  mayor  and  commonalty,  er  dean  and  chapter  make  a 
feoffment  and  letter  of  attorney  to  deliver  seisin,  this  authority  does  not  determine  by  the 
death  of  the  mayor  or  dean ;  but  the  attorney  may  well  execute  the  power  after  their  death, 
because  the  letter  of  attorney  is  an  authority  from  the  body  aggregate,  which  subsists  after 
the  death  of  the  mayor  or  dean,  and  therefore  may  be  represented  by  their  attorney  ;  bat  if 
the  dean  or  mayor  be  named  by  their  own  private  name,  and  die  before  livery,  or  be  remov- 
ed, livery  after  seems  not  good.  14  M.  8.  3. ;  11  H.  7.  19.  Co.  Litt.  52.  2  Rol.  Abr. 
120.— 4.  If  the  lessor  by  deed  licenses  his  lessee  for  years  or  life  to  alien,  who  is  restrained 
by  condition  not  to  alien,  without  licence,  and  the  lessor  dies  before  the  lessee  aliens,  yet 
this  is  no  countermand  of  the  licence,  for  the  licence  exempts  the  lessee  out  of  the  pen- 
alty of  the  condition,  and  it  was  executed  on  the  part  of  the  lessor  as  much  as  could  be.  Co. 
Litt.  52.  b.— -5.  If  the  king  gives  licence  to  alien  in  mortmain  and  dies,  yet  it  may  be  exe- 
cuted after.  Cro.  Jac  103.  Co.  Litt.  52.  b — 6.  So  if  the  king  licenses  I.  S.  to  sell  wines 
and  dies.  Sid.  6,  7. — 7.  A  power  of  attorney  given  to  a  creditor,  authorising  him  to  receive 
a  debt,  unaccompanied  by  any  assignment  of  it,  and  not  forming  part  of  any  security  given, 
not  being  an  appropriation  of  the  debt,  is  determined  by  the'death  of  the  debtor,  although 
the  latter  at  the  time  declared  that  it  was  given  to  enable  the  creditor  to  apply  the  money 
received  towards  the  liquidation  of  his  debts.  2  V.  &  B.  51. — 8.  Implied  authority'arising 
from  employment  continues  after  employment  ceases,  unless  there  has  been  actual  notice 
or  considerable  lapse  of  time.  12  Mod.  346.  Moll.  107.  Moll.  282.  10  Mod.  111.  Str. 
506—9.  It  has  been  questioned  with  respect  to  an  agent,  acting  under  a  power  of  attorney, 
whether  acts  done  by  him  before  he  knows  of  the  revocation  of  his  warrant  are  good 
against  the  principal  ;  and  it  seems  that  the  principal  in  such  case  could  not  avoid  the  acts 
of  his  agent  done  bona  fide,  if  they  were  to  his  disadvantage  ;  though  he  might  consent  to 
avoid  such  as  were  for  his  benefit.  5  T.  R.  215. — 10.  Which  rule  does  not  apply  to  a  revo- 
cation by  death.  4  Camp.  272. — 11.  Authority  of  agent  for  sale  ceases  with  the  sale; 
therefore  auctioneer,  after  sale,  has  no  authority  to  treat  about  title.  7  Ves.  276. — 12*  Au« 
thority  of  broker  is  countermandable  at  any  time  before  a  memorandum  of  the  sale  is  signed 
by  him.  2  Camp.  339.  n. — 13.  So  insurance  broker's  authority  may  be  revoked  before  the 
policy  is  subscribed,  notwithstanding  the  slip  is  signed,  and  the  broker  in  honour  bound 
to  pay  the  premiums.  3  Camp.  127. — 14.  So,  authority  to  receive  a  debt  may  be  coenter- 
manded  before  the  debt  is  received.  2  Salk.  50 — 15.  Yet  if  a  bankrupt,  before  bis  bank- 
ruptcy, execute  a  bill  of  sale  of  a  ship  while  she  is  at  sea,  and  give  a  power  of  attorney  to 
execute  the  indorsement  of  sale  upon  the  regis  tor  of  the  ship  when  she  returns  home,  the 
power  is  not  revoked  by  the  bankruptcy  of  the  party  giving  the  power,  because  by  the  bill 
of  sale  the  interest  in  the  ship  was  vested  in  the  vendee.  1  Buck*  94*  3  Merivale,  323.— 
16.  And  though  a  power  of  attorney  or  other  authority  is  in  general  revocable  from  its  na- 
ture, yet  there  is  this  exception,  that  where  a  power  of  attorney  is  part  of  a  security  for 
money,  there  it  is  not  revocable. — 17.  As  where  a  power  of  attorney  was  made  to  levy  a 
fine,  as  part  of  a  security,  it  was  held  not  to  be  revocable.  2  Etp.  C.  565.— 18.  Which 
principle  is  applicable  to  every  case  where  the  power  is  necessary  to  effectuate  any  security. 
Ibid  — 19.  Therefore,  where  a  man  assigned  all  his  effects  in  trust  for  the  benefit  of  the  trus- 
tee and  his  other  creditors,  and  executed  a  power  of  attorney  to  the  trustee  to  call  in  his  ef- 
fects in  trust  for  the  benefit  of  the  trustee  and  his  other  creditors,  and  executed  a  V°wet* 
attorney  to  th«  trustee  to  call  in  his   debts  for  the  purposes  of  that  trust,  it  was  held  to  be 
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\  A  deviation  from  instructions  may  be  excused,  by  events  not  contemn 
plated  at  the  time  the  instructions  were  given.  Dusar  &  al*  v.  Pent,  4 
Binu.  361.  | 

Attorney  General.    Vide  Information,  (A  1.) 

HAUDIENCE* 

Court  of  Audience.  Vide  Courts,  (N  4.) 

[TAUDITA  QUERELA' 

(A)  WHEN  IT  LIES.  p.  780. 

(B)  AT  WHAT  TIME.  p.  781. 

(C)  WHEN  IT  DOES  NOT  LIE.  p.  781. 

(D)  WHEN  THERE  MAY  BE  AN  AUDITA  QUERELA,  OR  Of  HER 

REMEDY,  AT  ELECTION,  p.  780. 

(E)  HOW  THE  PROCEEDING  SHALL  BE. 

(E  1.)  The  process,  p.  783. 

(E  2.)  Out  of  what  court  it  shall  be.  p.  783, 

(E3.)  Allowance  of  the  writ-  p.  784. 

(E  4.)  Bail.  p.  784. 

(E  5.)  Supersedeas,  p.  785. 

(E6.)  Declaration,  p.  785, 

(E  7.)  Judgment,  p.  786. 

(A)  WHEN  IT  LIES. 

An  audita  querela,  lies  for  a  man  in  execution,  or  in  danger  of  it,  Upon  a 
judgment,  statute  merchant,  staple  or  recognizance,  when  he  has  matter  in 
fact  or  in  writing  to  avoid  such  execution,  and  no  other  mean9  to  take  ad- 
vantage of  it.     F.  N.  B.  102.  H.  # 

As  if  B.  be  taken  in  execution  upon  a  statute  acknowledged  by  A.  in  his 
name.    F.  N.  B.  102.  H.  .      , 

{  And  it  will  lie  as  well  after  the  levy  of  an  execution  is  begun,  as 
before.     Lothrop  v.  Bennett,  Kirb.  187.  } 

If  the  land  of  B.  be  recovered  by  the  collusion  of  A.  who  appears  as 
tenant,  and  makes  default.     F.  N.  B.  103.  A. 

{  Fraud  and  abuse  of  legal  process  constitute  the  ground  of  an  audita 
querela.     Lovejoy  v.  Webber,  10  Mass.  Rep.  101.  103. 

It  is  in  the  naturfe  of  a  bill  in  equity,  in  which  the  equitable  rights  of  the 
parties  will  be  regarded.  Waddington  v.  Vredenburgh,  2  Johns.  Ca.  227. 
231.     Lovejoy  v.  Webber,  10  Mass.  Rep.  103. 

It  is  a  regular  suit,  in  which  the  parties  may  plead,  and  take  issue  on  the 
merits,  and  on  a  judgment  therein  a  writ  of  error  may  be  brought.  Brooks 
v.  Hunt,  17  Johns.  Rep.  484.  \  m 

So,  if  execution  be  sued  upon  a  statute  before  the  time :  the  comizor  shall 


part  of  the  security  for  the  payment  of  the  creditors,  and  therefore  not  revocable.  Jbid.-- 
£>.  So  where  a  power  of  attorney  is  executed  for  a  valuable  consideration,  a  court  of  equity 
will  not  permit  It  to  be  revoked.    7  Ves.  88.  Pal.  P.  *  A.  1*5.  159. 
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have  an  audita  querela,  though  the  condition  be  afterwards  broken*  1  Roh 
307.  1.  20. 

Or  upon  a  statute  taken  without  authority,  or  not  duly  sealed.  R.  Cro. 
EL  333. 

Or  by  duress.     1  Ch.  R.  E.  of  Oxford,  9. 

So,  if  upon  a  statute  there  be  an  extent  against  one  terretenant,  and  not 
against  the  others ;  the  conuzee  shall  have  an  audita  querela  quart  the  land 
of  the  others  similiter  extendi  non  debet ;  or  the  terretenant  shall  have  it  to 
avoid  the  extent  entirely,  and  shall  have  restitution  cum  exitibus  fy  dampnis. 
Semb.  Mo.  635. 

So,  if  upon  a  joint  and  several  obligation,  one  of  the  obligors  be  sued  in 

B.  R.  and  taken  in  execution ;  and  the  other  in  C.  B.  and  his  lands  taken 
in  execution  by  elegit.     R.  Hob.  2.     R.  2  Bui.  97. 

So,  if  the  conuzee  of  a  statute  sue  execution  against  one  feoffee,  &c.  of 
the  conuzor,  he  shall  have  an  audita  querela.     Jon.  90. 

If  upon  a  joint  trespass  by  A.  and  B.  there  be  a  recovery  against  A.  in 

C.  B.  upon  a  declaration  in  London,  and  against  B.  inB.  R.  upon  a  declar- 
ation in  another  county,  and  A.  pays  the  whole  ;  B.  after  he  is  taken  shall 
have  an  audita  querela.     R.  Jon.  378. 

{  A  party  discharged  under  the  insolvent  act  after  judgment,  may  be  re- 
lieved by  audita  querela.  Baker  v.  The  Judges  of  Ulster  Court  of  Com- 
mon Pleas,  4  Johns.  Rep.  191.  } 

[*]So,  if  a  man  pay  a  judgment,  and  afterwards  is  taken  in  execution, 
though  he  has  no  writing  for  the  payment.  Per  3  Judg.  Poph.  cont*  R. 
2  Cro.  29.     1  Ch.  R»  E.  of  Oxford,  9. 

{  S.  P.  Lovejoy  v.  Webber,  101.  104.  Marshall  v.  Craig,  3  Bibb,  294. 
In  such  case,  the  proceedings  by  audita  querela  do  not  disaffirm  the  judgment, 
but  merely  shew,  that  it  has  been  virtually  executed.  Thatcher  &  al.  r. 
Gammon,  1 2  Mass.  Rep.  270.  } 

Or  if  a  letter  of  attorney  was  given  to  acknowledge  satisfaction,  which 
is  lost.     1  Ch.   R.  E.  of  Oxford,  9. 

If  judgment  was  confessed  upon  an  usurious  contract.  1  Ch.  R.  E.  of 
Oxford,  9. 

Or  obtained  by  covin.     1  Ch.  R.  E.  of  Oxford,  9. 
Or  against  an  infant  inveigled  to  be  bail.     1  Ch.  R.  E.  of  Oxford,  9. 
{  Or  against  an  infant  without  guardian.      Judd  v.  Downing  &  al. 
Bravt.  27.  | 

If  after  judgment  and  error  thereupon,  the  plaintiff  releases  all  execu-  - 
tions,  yet  affirms  the  judgment,  and  takes  out  execution  upon  it     Semb. 
1  Rol.  11.  r 

If  two  defendants  are  in  execution,  and  one  escapes  for  which  the  plain- 
tiff recovers  and  has  satisfaction  against  the  sheriff;  the  other  shall  have  an 
audita  querela.     R.  2  Mod.  49. 

{  Where  two  suits  are  brought,  at  the  same  time,  for  the  same  cause  of 
action,  and  proceed,  pari  passu,  to  judgment  and  execution,  a  satis- 
faction of  either  judgment  may  be  shewn,  upon  audita  querela,  in  discharge 
of  the  other.     Bowne  &  al.  v.  Joy,  9  Johns.  Rep.  221.  } 

If  a  conuzor  being  in  execution  marries  the  conuzee.    Mo.  57. 

Or  purchases  a  manor,  to  which  the  conuzee  is  a  vHlein  regardant. 
Mo.  57.  b 

An  audita  querela  is  only  a  commission  to  the  justices  to  examine. 
And  is  in  nature  of  trespass  5  for  damages  are  given,  if  the  execution  be 
without  right.     2  H.  4.  1 7.  b. 

And  it  commenced  10  Ed.  3.    Ray.  89. 
[*781] 
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(B)  AT  WHAT  TIME. 

An  audita  querela  lies  quia  timet*     Co.  L.  100,  a, 

And  therefore  the  conuzor  in  a  statute  shall  have  it  before  execution 
sued.     1  Rol.  306. 1.  8. 

Or  before  a  suit  commenced  upon  the  statute.     1  Rol.  306. 1.  12. 

So  mar  the  heir  of  the  conusor,     1  Rol.  306.  1.  8.  12. 

So,  if  judgment  be  against  three,  and  one  is  takeq  in  executon  ;  they  shall 
all  have  an  audita  querela,     R.  Jon.  378. 

But  a  purchaser  under  the  conuzor  of  a  statute,  &c.  shall  not  have  an 
audita  querela  before  execution  sued  against  him.     1  Rol.  305.  1.  45.  50* 

{  A  feoffee  or  purchaser  of  lands,  subject  to  a  judgment,  cannot,  have  an 
audita  querela,  quia  timet,  until  after  an  execution  has  been  issued*.  Wad- 
dington  v.  Vredenburgh,  2  Johns.  Ca.  227.  } 

So  the  defendant  himself  shall  have  an  audita  querela,  upon  a  release  to 
him  by  the  plaintiff  after  verdict,  and  before  the  day  in  bank,  till  there  be 
judgment  against  him  ;  for  perhaps  the  plaintiff  will  never  enter  up  his  judg- 
ment.   1  Rol,  306.1.  17. 

Yet  if  there  be  judgment  against  A.  in  C.  B.  in  trespass,  and  against  B.  ax**} 
C  in  B.  R.  for  the  same  trespass,  and  A.  pays  all  the  damages  against  him, 
and  afterwards  execution  is  sued  against  B.  he  and  C.  may  join  in  an  audita, 
querela,  though  C.  is  not  yet  aggrieved ;  for  he  is  privy  to  the  judgment 
against  B.     R.  Jon.  378.     Cro.  Car.  443* 

(C)  WHEN  IT  DOES  NOT  LIE. 

But  where  the  party  had  time  to  take  advantage  of  the  matter  which  dis* 
charges  him,  and  neglects  it,  he  cannot  afterwards  be  helped  by  an  audita 
querela.  1  Rol.  306.  1.  30.  Ray.  89.  D.  1  Sid.  43.  \  Recognized  in 
Lovejoy  v.  Webber,  10  Mass.  Rep.  103,  4.  Thatcher  &al.  v.  Gammon,  12 
Mass.  Rep.  270.  } 

As  in  a  scire  facias  upon  a  judgment,  if  the  sheriff  returns  scire  feci,  and 
there  be  judgment  thereupon,  the  defendant  shall  not  have  an  audita[*]que~ 
rela,  if  he  had  a  release  after  the  first  judgment ;  for  he  had  time  to  plead 
it  upon  the  return  of  the  scire  facias.  F.  N.  B.  104.  I.  I  Rol.  306,  1.  40, 
R.  Ray.  1 9. 

Otherwise,  if  the  sheriff  return  nihil.     F.  N.  B.  104.  I.     Ray.  19. 

So  in  a  scire  facias  upon  a  recognizance,  if  the  sheriff  returns  him  warn- 
ed, the  defendant  shall  not  have  an  audita  querela,  because  he  has  perform- 
ed the  condition,  &c.     1  Rol.  306.  1.  32.     Dan.  632.     Adm.    1    Sal.  264. 

Nor  for  other  cause  which  he  might  have  pleaded  to  the  scire  facias. 
R.  Mo.  536. 

{  Where  a  ca.  sa.  had  issued  after  the  death  of  the  plaintiff  in  the  judg- 
ment, but  tested  before  his  death,  it  was  held  that  an  audita  querela,  would 
not  lie.     Dowra  v.  Henry,  4  Har,  &  M'Hen.  480.  \ 

So  none  shall  have  an  audita  querela,  who  is  not  the  party  grieved  ;  as 
if  execution  upon  a  statute,  &c.  is  sued  against  one  purchaser  only,  who 
afterwards  sells  to  B.,  B.  shall  not  have  an  audita  querela,  against  the  other 
purchasers.     R.  2  Bui.  17.     Jon,  90.     Semb.  Mo.  662. 

If  there  be  an  extent  upon  the  land  of  B.  who  afterwards  sells  to  A.  he 
shall  not  have  an  audita  querela.     Dub.  2  Cro.  227. 

So  a  man  shall  not  have  an  audita  querela  where  the  matter  alleged  doe? 
not  discharge  him  ;  as,  if  two  obligors  are  in  execution,  one  dies  or  escapes, 
the  other  shall  not  have  an  audita  querela  ;  for  it  is  no  discharge  to  him.  R. 
5  Co.  86.  b. 

If  A.  be  in  execution  upon  a  judgment  in  debt  upon  a  single  bill,  the  de- 
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fendant  shall  not  have  an  audita  querela  upon  a  suggestion  of  payment  with- 
out an  acquittance.     R.  1  Bui.  1 40. 

Nor  upon  matter  suggested  contrary  to  a  verdict ;  as,  if  in  assumpsit  for 
the  hire  of  a  ship  lent  to  him,  there  be  a  verdict  for  the  plaintiff,  the  de- 
fendant shall  not  have  an  audita  querela,  upon  a  surmise  that  the  ship  be- 
longed to  the  Muscovy  company.     Sav.  70. 

So  a  man  shall  pot  have  an  audita  querela  to  take  advantage  of  bis  own 
wrong  ;  as,  if  a  prisoner  break  prison  and  be  retaken,  be  shall  not  have  an 
audita  querela,  though  the  execution  was  discharged  by  the  escape.  R.  3 
Co,  44.  b.  R.  3  Co.  52.     Semk  Cont.  Mo*  57.     R.  Ace.  Mo.  257. 

So  a  man  need  not  have  an  audita  querela,  where  the  matter,  by  which 
fie  finds  himself  aggrieved  is  void  ;  as,  if  an  extent  be  sued  against  him, 
without  any  right.     1  Rol.  304.  A.     Pal.  274. 

(D)  WHEN  THERE  MAY  BE  AN  AUDITA  QUERELA,  OR  OTH- 
ER REMEDY  AT  ELECTION. 

Yet  sometimes  a  man  may  have  an  audita  querela  or  other  remedy  at  his 
election ;  as,  upon  execution  against  the  issue  upon  a  statute  acknowledged 
by  the  tenant  in  tail ;  he  may  have  an  audita  querela,  or  an  assise.  1  Rol. 
304.  1.  25,  305. 1.  20.  22.  j  See  Lovejoy  v.  Webber,  10  Mass.  Rep.  103.  { 

If  a  conuzee  sue  execution  against  one  feoffee  of  the  conuzor  only,  when 
there  are  several;  he  shall  have  an  audita  querela,  or  a  scire  facias.  R. 
Jon.  90, 

But  if  a  man  be  discharged  of  an  execution  by  an  audita  querela,  where 
there  is  a  double  vexation,  as  if  there  be  two  obligors,  and  one  is  taken  upon 
a  capias  ad  satisfaciendum  in  one  suit,  and  the  lands  of  the  other  in  another 
suit,  he  shall  not  be  retaken,  though  the  lands  are  afterwards  evicted.  Hob. 
?,  Vide  2  Bui.  97,  101. 

[*]So  where  a  man  has  cause  of  relief,  which  is  not  a  matter  of  fact  that 
need  be  tried,  the  court  usually  helps  him  upon  motion  (6),  without  putting 
liim  to  his  qudita  querela.     1  Sal.  264. 

(E)  HOW  THE  PROCEEDING  SHALL  BE. 

(E  1.)  The  process. 

In  zn  audita  querela,  the  process  is  a  venire  facias,  distringas,  alias,  »/t*> 
Ties,  and  if  non  est  inventus  be  returned,  or  that  be  has  nothing,  the  plaintiff 
shall  have  a  capias  against  the  defendant.    F.  N.  B.  1 04.  U.  Dy.  297  b 

p  ASd  lL^e  ptIaJant?ffn«e  in  execution>  a  '«>*  /«*"  goes  ;  if  not,  a  vmire. 
f\«  mo.  oil.     1  oal.  92. 

j  The  proper  process,  where  the  party  is  not  in  actual  custody,  or  where 
?JoE?Ck HS  ?  *  Vmin  faCia$'    Waddin8ton  &  a,-»-  Vfedenlrargh, 
So,  if  the  audita  querela  be  founded  upon  a  record.     1  Sal   92 
And  if  there  be  a  default  by  the  defendant  upon  a  scire  feei,' or  twoni- 
hils  returned,  the  plaintiff  shall  have  judgment.     1  Sal.  93. 

(&)  1.  Where  the  case  is  clear  and  the  application  recent,  lho  mnrt.  >m  :_•_„_!.  • 
summary  way,  and  relieve  upon  motion.    $  RdTwST  tfarnt. m      1  BuFT  iw 
1  M.  &  8.  199.-2.  But  not  where  the  fact  is  disputed.  8  Str  11M  _S  fw  iHl^t..    v 

23  a.  maybe  pronto  £  $3?  tSkwT  '/ll'  '#  *???*  £""«'  ,*  ^*  «*'  rf 

»^fe  BarsaatSt 
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But,  where  an  audita  querela  is  sued  quia  timet,  and  the  party  is  at  large, 
there  shall  never  be  a  scire  facias*     R.  1  Sal*  92. 

(E  2.)  Out  of  what  court  it  shall  be. 

An  audita  querela  shall  be  granted  out  of  the  court  where  the  record,  up- 
on which  it  is  founded,  remains,  or  returnable  in  the  same  court,  F.  N.  B. 
105.  b. 

And  therefore,  if  a  man  recover  in  B.  R.  or  C.  B.  the  defendant  having 
a  release  after  judgment,  and  before  execution,  shall  sue  the  audita  querela 
out  of  B.  R.  or  C.  B.  where  the  record  is.     F.  N.  B.  1 05.  B. 

So,  if  a  recognizance  be  acknowledged  in  C.  B.  and  execution  be  sued 
upon  it  after  release,  the  defendant  shall  sue  the  audita  querela  out  of  C.  B. 
F.  N.B.  105.  B. 

And  such  audita  querela  ovtt  of  the  rolls  of  the  same  court  is  judicial.  F.  N. 
B.  105.  B. 

Yet  it  may  be  original,  and  upon  a  judgment  in  C.  B.  it  goes  out  of  chan- 
cery returnable  in  C.  B.     F.  N.  B.  105.  B. 

So  upon  a  statute  merchant,  or  staple,  an  audita  querela  issues  out  of  chan- 
cery ;  for  execution  cannot  be  sued  till  the  statute  comes  into  chancery  by 
mittimus.     1  Rol.  383.     1  Rol.  311.  1.  42. 

And  therefore,  in  such  case  there  cannot  be  an  audita  querela  out  ofC.  B. 
though  the  capias  upon  the  statute  be  returned  there.     F.  N.  B.  104.  S. 

But  it  may  be  returnable  in  C.  B.     F.  N.  B.  104.  S.  or  in  B.  R.     R.  Cro. 
El.  208. 

So  it  may  be  returnable  in  chancery,  for  the  recognizance  remains  there. 
2  Bui.  10.     i  Rol.  383. 

[*]But  an  audita  querela  cannot  be  granted  out  of  any  court  returnable 
in  the  same  court,  where  the  record  upon  which  it  is  founded  is  not  there. 

And  therefore,  an  audita  querela  upon  a  judgment  in  B.  R.  returnable  in 
chancery,  is  bad.  R.  2  Bui.  10.  R.  1  Rol.  383.  1  Rol.  311. 1.  40.  Mo. 
850. 

And  if  the  record  be  not  brought  into  the  court  where  the  audita  querela 
is  sued,  there  shall  be  judgment  against  the  plaintiff!     Cro.  El.  33. 

So  an  audita  querela  shall  not  be  allowed  at  the  suit  of  several  persons 
upon  several  executions.     R.  Mo.  354. 

Yet  it  is  sufficient,  that  the  tenor  of  the  record  be  in  the  court  where 
the  audita  querela  is  sued  :  and  therefore,  if  there  be  a  judgment  in  York, 
and  the  record  be  removed  by  certiorari  in  "chancery,  and  thence  by  mitti- 
mus in  B.  an  audita  querela  lies  in  B.  upon  this  judgment.  Bro.  audita 
querela,  20. 

So  an  audita  querela  lies  in  C.  B.  after  a  writ  of  error  in  B.  R.  Ast 
Ent.  141.     Dan.  640. 

So  an  audita  querela  lies  by  an  infant  upon  a  statute,  before  it  be  certi- 
fied in  any  court.     Dan.  640. 

(E  3.)  Allowance  of  the  writ. 

The  writ  of  audita  querela  shall  be  allowed  only  in  open  court.  1  Bui. 
140.  2  Bui.  97.  2  Sho;  240.  {  Waddington  &  al.  v.  Vredenburgh,  2 
Johns.  Ca.  229.  \ 

And  therefore,  when  the  cursitor  has  wrote  the  writ,  an  allocatur  shall  be 
indorsed  by  the  secondary  in  court.     Vid.  Introd.  5. 

So  if  it  be  irregularly  granted,  a  vacai*  shall  be  entered  upon  the  record. 
Mo.  354, 

And  if  bail  also  be  given,  it  shall  be  discharged.  1  Bui.  1 40. 
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(E  4.)  Bail 

If  a  man  be  in  execution,  and  brings  an  audita  querela,  be  may  find 
surety  in  chancery  corpus  pro  corpore,  to  have  him  in  chancery  such  a  day, 
and  there  to  pay  the  sum,  if  he  does  not  prove  it  discharged  by  release, 
&c.     F.  N.  B.  105.  F. 

And  now,  by  the  st.  11  H.  6.  10.  for  that  the  surety  found  in  chancery 
was  only  to  the  king,  which  the  king  might  pardon,  the  recognizor  in  a  stat- 
ute staple  shall  be  bound  as  well  to  the  party,  as  the  king. 

And  therefore  he  ought  to  find  surety  in  chancery  to  the  king,  and  to  the 
party  severally,  in  certain  sums.     F.  N.  B.  105.  F.     Yel.  59. 

And  if  there  be  surety,  that  the  plaintiff  shall  be  in  chancery  such  a  day, 
ad  standum  juri  in  hac  parte,  and  that  the  plaintiff  shall  prosecute  with  ef- 
fect ;  this  imports,  that  the  surety  pay  the  condemnation,  if  the  plaintiff 
does  not  pay  it,  nor  prosecute  with  effect.     R.  Yel.  59.     2  Cro.  67.  1  Rol. 
336.  1.  45. 

And  therefore,  in  a  scire  facias  against  the  sureties,  it  is  a  good  breach, 
that  they  did  not  pay.     R.  Yel.  60.     2  Cro.  67. 

Bail  shall  be  found,  that  the  plaintiff  do  appear  at  each  day  given  by  the 
court,  and  prosecute  with  effect ;  and  if  the  judgment  be  affirmed,  the  bail 
shall  render  him  to  prison  or  pay  the  condemnation.     Mo.  299. 

If  there  be  judgment  against  the  plaintiff  in  an  audita  querela  who  [^sur- 
renders himself  in  discharge  of  his  bail,  he  shall  be  in  custody  upon  the  first 
execution.     Sal.  582. 

In  all  cases  it  is  usual,  that  the  plaintiff  in  an  audita  querelabe  bailed,  if 
he  shews  matter  m  writing  for  his  discharge,  and  the  defendant  be  de- 
manded, whether  he  can  gainsay  it*     1  Rol.  133.  384.  2  Rol.  1 13.  1.  5. 

So  if  he  alleges  payment,  and  has  an  affidavit  of  it.  Semb.  1  Rol.  384* 
2  Cro.  29. 

So  if  he  alleges  other  matters  in  fact;  as  usury,  &c.  Semb?  2  Cro.  67. 
Cont.  per  Co.  1  Rol.  133,  384.  Cont.  2  Rol.  113.  1.  10.  D.  generally. 
1  Sid.  286. 

So  if  he  alleges  infancy,  after  inspection  he  shall  be  bailed.  2  Rol.  113.1. 20. 

And  bail  shall  be  allowed  in  open  court.     1  Bui.  140.     Lat.  113. 

Yet  if  the  plaintiff  be  in  execution,  he  shall  not  be  bailed  till  the  defend- 
ant plead.     Compl.  Att.  214. 

So,  there  shall  not  be  bail  upon  articles  produced,  which  do  not  amount 
to  a  discharge,  but  an  agreement  that  he  shall  be  discharged.  R.  2  Cro. 
218.     Vide  post,  (E  5.) 

(E5.J  Supersedeas. 

If  an  audita  querela  be  founded  on  a  writing,  and  the  plaintiff  be  not  in 
execution,  after  proof  of  the  deed  in  court,  and  bail  given,  the  plaintiff,  up- 
on motion,  may  have  a  supersedeas.     Vid.  Intro.  5.     1  Sal.  92. 

And  if  the  writ  abate,  upon  a  second  writ  purchased  he  may  have  another 
supersedeas.     F*  N.  B.  104.  R. 

So  if  the  plaintiff  be  not  in  execution,  there  is  no  need  of  bail ;  for  it  is 
only  requisite  when  he  is  discharged*    Jon.  378. 

But  if  the  plaintiff  be  in  execution,  there  shall  be  no  supersedeas.  Com. 
Att.  214. 

Nor,  unless  the  audita  querela  be  founded  on  a  writing.     Vid.  Jntrod.  5. 

Or,  if  the  plaintiff  be  nonsuited,  and  afterwards  sue  another  writ,  he  shall 
not  have  a  supersedeas  in  the  second  writ.     F.  N.  B.  104.  O. 

So  an  audita  querela  is  no  supersedeas,  till  a  supersedeas  be  sued.  1  Sal. 
99.      {  Waddington  &  ah  v.  Vredenburgh,  %  Johns.  Ca.  229.  J 
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So  if  a  supersedeas  be  granted  upon  the  process  of  venire  facias  before 
bail  found,  it  shall  be  quashed  as  irregular.     2  Sho.  239, 240. 

S<£the  writ  shall  not  be  allowed,  nor  a  supersedeas  thereupon,  unless  the 
release,  &c.  upon  which  it  is  founded,  be  proved  by  the  witnesses  present  in 
court.     1  Sid.  351. 

(E  0.)'  Declaration. 

In  the  declaration  in  an  audita  querela,  the  better  form  is,  that  the  plaintiff 
recite  the  whole  record  of  the  recovery  ;  or,  quod  cum  quidam,  A*  nuper 
scilicet,  fyc.  implacit&sset  quendam  B.  fyc.  super  quo  he  found  bail,  taliterque 
in  eadem  curia  nostra  processumfuit,  quod  pradictus  A*  recuperit,  #c.  Co. 
Ent.  87.  b.  c. 

If  there  be  an  audita  querela,  to  be  aided  against  a  recognizance,  statute, 
etc.  the  declaration  ought  to  shew  the  defeazance.    Dy.  297.  b. 

[*]A  variance  between  the  audita  querela,  and  the  record  abates  the 
writ.     F.  N.  B.  104.  R. 

So  if  the  plaintiff  recites  the  whole  recovery,  and  then  the  finding  of  bail 
in  placito  pradicto,  by  which  it  does  not  appear  to  be  found  pendente  placito, 
it  is  bad.     Co.  Ent.  87.  b. 

So  if  there  be  a  capias  against  the  principal,  and  then  a  capias  against 
the  bail,  without  a  scire  facias,  it  is  bad.     Co.  Ent.  87.  b. 

The  declaration  ought  to  comprehend  only  one  gravamen,  or  at  least  if 
it  mentions  several,  it  ought  to  rely  upon  one  only ;  otherwise  it  will  be 
double.     F.  N.  B.  104.  R.     Cro.  EI.  809.     Dy.  297.  b. 

And  the  plaintiff  ought  to  shew  himself  to  be  aggrieved.  F.  N.  B. 
104.  P. 

But  if  the  plaintiff  says,  that  he  was  tenant  of  a  messuage,  and  the  conuzee 
sued  execution  against  him  only,  ad  grave  dampnum  ;  this  is  sufficient  to 
shew,  that  he  was  tenant  at  the  time  of  the  execution,  after  verdict  for  the 
plaintiff.     R,  Lat.  112.  Jon.  90.     3  Bui.  308,  309. 

So  if  he  says,  that  the  land  was  delivered  upon  a  liberate  ;  it  is  a  sufficient 
averment  that  the  plaintiff  was  ousted. 

And  it  is  enough  that  the  declaration  shews  a  sufficient  gravamen,  though 
it  be  defective  in  the  matter  alleged  for  aggravation  of  damages  ;  as  if  the 
plaintiff  allege,  that  one  conuzor  was  in  execution,  and  escaped,  and  that  af- 
terwards the  conuzee  the  lands  of  the  plaintiff  the  other  conuzor  eidem  C 
deliberavit,  where  it  ought  to  be,  by  the  sheriff  deliberari  procuravit ;  for 
this  is  only  for  aggravation,  the  escape  being  matter  sufficient  for  his  dis- 
charge.    K.  Cro.  Car.  153. 

Vide  Pleader,  (2  W.  40.) 

(E7.)  Judgment,  (a) 

If  the  defendant  does  not  plead,  after  a  scire  Jacias  and  two  nUuls,  there 
shall  be  judgment  against  him. 

But  if  the  judgment  be  after  one  nihil,  it  is  error.     R.  Yel.  8a. 

If  the  defendant  pleads,  and  afterwards  makes  default  upon  the  scire  Ja- 
cias ad  audiendum  judicium,  there  shall  be  judgment  against  him. 

If  there  be  judgment  for  the  defendant  in  an  audita  querela,  before  he 
have  execution  upon  his  first  judgment,  he  may  afterwards  pursue  his  exe- 
cution upon  that.     1  Vent.  264* 

If  the  defendant  in  the  firist  judgment  was  in  execution  before  the 
audita  querela,  and  in  that  there  is  judgment  for  the  defendant,  he  shall  pur- 
sue execution  upon  the  judgment  in  the  audita  querela.  1  Vent.  264. 

■  ■  — — —  —  -..-_.        — w——^—^i^*— —«——»■— »i»t 

C«)  That.  obUm  motion ia arrwt  of  judgment.    1  Man.  236.    5  Taunt.  558. 
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(792) 
AUDITOR  . 

Auditors  in  Accompt.     Vide  Accompt,  (E  7,  &c.)  ** 
■ or  the  Exchequer.    Vide  Courts,  (D  14.) 

[^AVERAGE. 

Vide  Chancery,  (2  I.) 

AVOIRDUPOIS. 

Vide  Leet,  (L  7.) 

AVERMENT. 

Vide  Pleader,  (C  50,  &c — E  33.)— Action  upon  the  cases  op  De- 
famation, (G  8,  9.)— Action  upon  Statute,  (A  3.— Amendment, 
(Q.) — Bargain  and  Sale,  (B  10.)— Devise,  (N  25.) — Record,  (E)— 
Retorn,  (6) 

AULNAGE. 

Vide  Trade,  (C  5.) 

AVOIDANCE. 

Vide  Advowson,  (C  2.)— Esglise,  (N  1 ,  &c.) 

AVOWRY. 

Vide  Costs,  (A  4.)— Pleader,  (3  K  13,  &e.)— Temps,  (G  14.) 

AURUM  BEGINS. 

Vide  Roy,  (F  2.) 

AUTHORITY. 


Authority  or  an  Attorney.    Vide  Attorney,  (B  9,  10. — C  8,  &e.) 

Justices  op  peace.     Vide  Justices  of  Peace,  (A  8.— 

B  1,  &c) 
law.    Vide  Imprisonment,  (H  4,  Arc) 

the  Pope.    Vide  Justices,  (K  9.) — Popery,  (A  1. — B  4.) 

-a  sheriff.    Vide  Viscount,  (C  1,  &c.) 
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-a  Visitor.    Vide  Visitor. 

[•JAUTREFOITS  ACQUIT. 

Vide  Appeal,  (G  11.) 

AUTREFOITS  CONVICT. 

Vide  Appeal,  (G  9.) 

AWARD. 

Vide  Arbitrament. — Chancery,  (2  K  1,  &c.) 

THE  BXD  OP   THE  FIRST  VOLUME. 


3  blOS  0b2  7S1  2bb 


3  blQS  QbS  751  2bb 


